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REPORTS 

OF 

CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPERIOR  AND  COMMON  PLEAS  COURTS. 


RESTRICTIONS  IN  DEED  AS  TO  CHARACTER  OP  IMPROVE- 
MENTS. 

[Hamilton  Common  Pleas,  May  3,  1904.] 

•Stephen  H.  Burton  et  al.  v.  Mabel  A.  Stapely. 

1*  Aonoir  bt  Grantor  fob  Violation  of  Building  Restriction  in  Deed. 

Where  there  are  restrictions  in  a  deed  conveying  the  fee,  which  forbid  the 
grantee  from  erecting  any  building  except  of  a  certain  kind  upon  the 
ground,  the  grantor  may  bring  an  action  for  a  violation  of  the  covenants 
by  the  grantee  even  although  the  lot  is  in  a  subdivision  where  there  is 
bo  "plan"  (as  to  kind  and  cost  of  houses,  etc.),  and  although  there  are 
no  restrictions  upon  any  of  the  other  lot  owners  in  the  subdivision,  and, 
further,  that  the  grantor  owned  no  lot  in  the  subdivision  except  this  one 
sold  to  the  defendant 

2.  Apartment  Housb  a  Violation  of  Restbiction  to  Use  fob  "Residence  Pub- 
poses  Only." 
Building  an  apartment  house  is  a  violation  of  a  restriction  which  requires 
the  grantee  to  use  the  lot  "for  residence  purposes  only." 

5.  Rbstbiction  as  to  Uniformity  of  Frontage. 

A  restriction  in  a  deed  that  the  front  of  said  dwelling  house  or  any  part 
thereof  shall  not  be  nearer  to  the  street  than  the  house  next  east,  means 
that  the  front  walls  of  both  houses  must  be  in  line  with  each  other;  and  to 
build  a  house  so  that  its  front  wall  is  in  a  line  with  the  front  of  the  porch 
of  the  adjacent  house  is  a  violation  of  the  restriction  in  the  deed. 

4.  Eqbttt  will  Enjoin  Threatened  Violations  of  Building  Restrictions. 

When  there  are  restrictions  put  upon  the  grantee  in  a  deed  as  to  the  use 
of  the  ground,  a  court  of  equity  will,  in  behalf  of  the  grantor,  restrain 
any  violation  of  the  restrictions  which  are  threatened  by  the  grantee. 
[Syllabus  by  the  court.] 

J.  S.  Conner,  L.  J.  Dolle  and  Constant  South  worth,  for  plaintiff. 
Shay  &  Cegan,  for  defendant. 

LITTLEFORD,  J. 

Injunction. 

The  plaintiffs  in  this  case  ask  for  an  injunction  against  the  de- 
fendant, to  restrain  her  from  building  an  apartment  house  on  the  lot 

•  Affirmed  by  the  Supreme  Court,  no  report,  Burton  v.  Stapely,  74  Ohio  St 
461. 
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which  they  had  recently  sold  to  her,  on  the  ground  that  she  is  violating  a 
restriction  on  the  use  of  the  property,  contained  in  the  deed  to  her. 
The  facts  in  the  case  are  not  in  dispute.  Plaintiffs  were  the  owners  of 
a  lot  of  ground  situated  on  the  south  side  of  Clinton  Springs  avenue,  in 
Cincinnati,  directly  opposite  the  point  where  Mitchell  avenue  runs  diago- 
nally into  Clinton  Springs  avenue. 

This  lot  is  lot  1  of  A.  0.  Tyler's  subdivision  in  Cincinnati,  Ohio. 
It  was  the  only  lot  owned  by  these  plaintiffs  in  that  subdivision,  on  the 
south  side  of  Clinton  Springs  avenue,  but  they  have  an  interest  in  tracts 
of  land  on  Mitchell  avenue,  not  far  from  the  lot  in  question.  There  is 
no  "plan"  governing  the  lots  in  that  part  of  Tyler's  subdivision — that 
is,  the  owners  of  the  lots  in  that  subdivision  can  build  to  the  street  line 
if  they  see  fit. 

In  August,  1903,  the  plaintiffs  in  this  case  sold  the  lot  in  question 
to  the  defendant,  and  in  the  deed  to  her  inserted  the  following  clause : 

"Subject,  however,  to  the  conditions  and  restrictions  hereinafter 
contained  which  are  to  run  with  the  land  herein  conveyed  and  to  be 
observed  and  performed  by,  and  to  be  binding  upon  said  grantee,  her 
heirs,  representatives  and  assigns,  with  the  right  in  the  grantors  herein, 
their  successors  and  assigns,  or  any  present  or  future  owner  or  owners 
of  any  lot  or  lots  in  said  subdivision,  their  heirs,  representatives  or 
assigns,  to  enforce  any  or  all  of  said  conditions  or  restrictions ;  together 
with  ail  the  privileges  and  appurtenances  to  the  same  belonging,  and  all 
the  rents,  issues  and  profits  thereof ;  to  have  and  to  hold  the  same  to  the 
only  proper  use  of  the  said  Mabel  A.  Stapely,  her  heirs  and  assigns 
forever,  subject  to  the  following  restrictions  and  conditions,  to  wit :  That 
said  grantee,  her  heirs  or  assigns,  shall  use  said  premises  hereby  con- 
veyed, for  residence  purposes  only,  including  necessary  outbuildings 
thereon,  and  a  stable.  That  no  dwelling  house  shall  be  erected  or  re- 
erected  or  maintained  on  said  premises  to  cost  less  than  four  thousand 
dollars,  and  that  the  front  of  said  dwelling  house  or  any  part  thereof, 
or  any  structure  thereon,  shall  not  be  nearer  than  the  house  next  east  of 
said  property  from  the  front  line  of  said  premises;  and  said  premises 
or  any  dwelling  house  which  may  be  erected  thereon,  shall  not  be  used 
for  any  mercantile,  manufacturing  or  business  purposes;  or  for  a  public 
or  private  hospital,  or  for  infirmary  purposes ;  and  no  fermented,  distilled 
or  other  liquors  shall  be  sold  on  said  premises  hereby  conveyed.  All 
building  materials  of  all  kinds  used  in  building  upon  or  the  improving 
of  said  lot,  shall  be  deposited  on  the  lot  herein  conveyed.  The  walk  and 
curb  shall  be  protected  from  any  and  all  damages.  All  the  restrictions 
and  conditions  herein  are  binding  upon  the  said  Mabel  A.  Stapely,  her 
heirs  and  assigns,  until  the  year,  a.  d.  1917;  and  this  conveyance  is 
accepted  by  said  grantee  for  Mabel  A.  Stapely  and  for  her  heirs  and 
assigns  subject  to  the  foregoing  restrictions." 
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The  petition  in  the  case  alleges  that  the  defendant,  disregarding  the 
coyenants  in  her  deed,  threatens  to  build,  and  is  now  building  a  larg* 
flat  building  on  said  lot;  and,  furthermore,  that  she  is  about  to  locate 
her  said  flat  building  so  that  its  front  wall  will  be  nearer  to  the  front  of 
her  lot  than  the  front  wall  of  the  dwelling  house  next  east  of  her  property 
is  to  the  front  of  its  lot.  Said  dwelling  house  is  alleged  to  be  sixty-five 
feet  distant  from  the  front  line  of  the  lot  on  which  it  stands.  The  testi- 
mony of  the  defendant's  own  witnesses  is  to  the  effect  that  she  is  about 
to  erect  on  hef  lot  a  very  large  apartment  house,  intended  to  accommodate  £ 
from  fifteen  to  twenty  families,  and  to  cost  $100,000.  The  building  is  " 
to  be  three  stories  high,  in  length  one  hundred  and  seventy  feet,  six  inches, 
and  in  depth  fifty-three  feet,  three  inches.  Furthermore,  it  is  to  have  no 
front  porches,  and  the  edge  of  the  building  itself  is  to  be  fifty-five  feet 
from  the  front  of  the  lot,  while  the  stone  steps  in  front  of  it  will  be  fifty- 
one  feet  from  the  front  of  the  lot.  It  is  admitted  that  the  building  will 
be  considerably  closer  to  the  street  than  the  front  wall  of  the  dwelling 
house  next  east,  but  the  testimony  shows  that  the  front  wall  of  the  apart- 
ment house  will  be  on  a  line  with  the  front  porch  of  the  said  dwelling 
house  next  east. 

The  questions  presented  in  the  case  are  four  in  number: 

Have  the  plaintiffs  a  right  of  action  against  the  defendants  under 
the  circumstances,  even  conceding  that  she  is  about  to  violate  the  re- 
strictions of  the  deed  ? 

Will  she  violate  the  restrictions  of  the  deed  by  erecting  an  apart- 
ment house? 

Will  she  violate  the  restrictions  in  the  deed  by  building  as  close  to 
the  front  line  of  her  lot  as  she  admits  she  is  about  to  build  ? 

Ought  a  court  of  equity  to  enjoin  the  defendant,  even  if  the  three 
preceding  questions  be  answered  in  the  affirmative? 

It  seems  to  the  court  that  these  facts  present  a  case  quite  different 
from  the  very  common  case,  where  a  tract  of  land  is  sold  off  in  lots  to 
different  persons,  and  covenants  exacted  from  the  several  purchasers  im- 
posing restrictions  upon  the  use  of  the  lots  sold  in  pursuance  of  a  general 
plan  for  the  mutual  advantage  of  all  the  owners. 

Many  cases  of  the  latter  sort  have  been  cited  by  the  learned  counsel 
for  the  defendant,  and  at  least  one,  Burton  v.  Cooper,  11  Dec.  525  (8 
N.  P.  406),  by  the  learned  counsel  for  the  plaintiffs;  but  the  principles 
enunciated  in  those  decisions  do  not  assist  in  the  determination  of  this 
case  as  the  court  sees  it. 

Counsel  for  plaintiffs  have,  however,  cited  numerous  other  cases  in 
support  of  the  principle  which  the  court  has  adopted  as  determining 
this  case. 

Cases  like  many  of  those  cited,  of  a  violation  of  restrictions  in  sub- 
divisions which  have  a  * '  plan '  '—that  is,  whose  houses  must  be  of  a  certain 
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value,  and  be  situated  a  certain  distance  from  the  street — have  given 
rise  to  numerous  long  and  learned  opinions  on  whether  or  not  the  re- 
strictions in  the  deeds*  are  covenants  running  with  the  land,  or  create 
easements — whether  or  not  such  restrictions  can  be  enforced  by  a  ven- 
dor against  the  vendee  after  the  vendor  himself  has  broken  the  "plan" 
by  making  a  deed  to  some  one  without  any  restrictive  clauses,  or  by 
allowing  some  prior  vendee  to  disregard  the  "plan;"  whether  or  not 
prior  vendees  can  enforce  an  observance  of  the  restrictions  on  the  part 
of  subsequent  vendees,  and  whether  or  not  a  court  of  equity  ought  to 
interfere,  etc.,  with  many  other  like  difficult  questions. 

It  is  the  opinion  of  the  court  that  this  case  should  not  be  complicated 
with  a  discussion  of  any  such  propositions,  and  that  aH  cases  dealing 
with  subdivisions  with  a  "plan"  ought  to  be  put  aside  in  determining 
the  case  in  hand.  There  can  be  no  doubt  that  where  a  part  only  of  a 
tract  is  sold,  either  the  part  sold  or  the  part  retained  may  be  made 
subject  to  a  restriction  in  favor  of  the  other  part,  or  the  two  parts  may 
be  made  mutually  servient  and  dominant;  or,  where  the  whole  tract 
is  sold  in  lots,  a  restriction  may  be  imposed  on  each  lot  in  favor  of  all 
the  others;  but,  admitting  all  these  propositions  to  be  true,  they  cannot 
be  applied  to  a  solution  of  the  case  before  us. 

The  question  here  is:  Can  a  man  who  owns  but  one  lot  in  a  sub- 
division where  there  is  no  "plan,"  put  a  restrictive  clause  in  an  other- 
wise absolute  deed,  and  then  ask  a  court  of  equity  to  enjoin  a  violation 
of  the  restrictions;  or,  does  it  make  a  case  for  injunction  if,  in  addi- 
tion, he  has  an  interest  in  property  that  is  in  the  vicinity  of  the  lot  sold? 

That  a  deed  in  fee  simple  may  impose  some  certain  restraints  upon 
a  vendee  is  a  very  old  and  well-established  principle.  A  deed  may  con-  . 
tain  a  condition  against  the  sale  of  intoxicating  liquors,  Devlin,  Deeds 
Sec.  963.  A  condition  may  be  imposed  in  a  deed  on  the  power  of  alien- 
ation in  certain  cases,  as  that  the  land  shall  not  be  conveyed  before  a 
certain  date  or  to  a  certain  person.  Hunt  v.  Wright,  47  N.  II.  396  [93 
Am.  Dec.  451].  A  clause  in  a  deed,  "Provided,  however,  and  this  con- 
veyance is  upon  condition,  that  no  window  shall  be  placed  in  the  north 
wall  of  the  house  aforesaid,  or  of  any  house  to  be  erected  upon  the 
premises  within  thirty  years  from  the  date  hereof,"  is  a  valid  con- 
dition. Gray  v.  Blanchard,  25  Mass.  (8  Pick.)  284.  See  also,  Langlcy 
v.  Chapin,  134  Mass.  82;  Tlayden  v.  Stoughton,  22  Mass.  (5  Pick.)  528. 
A  great  number  of  other  cases  might  be  cited  to  substantiate  this  propo- 
sition, but  it  is  sufficient  that  it  has  been  determined  by  our  Supreme 
Court. 

In  Ashland  (Vil.)  v.  Grciner,  58  Ohio  St.  67  [50  X.  E.  Rep.  99], 
where  a  grant  of  land  was  made  to  be  used  for  religious  purposes  only, 
and  long  afterwards  the  owners  of  the  land  conveyed  a  strip  of  it  to 
the  village  of  Ashland  for  a  street,  the  learned  court,  in  its  decision, 
Burket,  J.,  rendering  the  opinion,  uses  the  following  language,  page  75 : 
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"When  value  is  paid  for  an  estate,  such  stipulation  (a  stipulation 
that  the  estate  is  to  be  used  only  for  particular  purposes)  is  construed 
to  Be  a  covenant  running  with  the  land,  in  the  nature  of  a  trust,  for  the 
uses  and  purposes  expressed  in  the  deed  of  conveyance,  and  in  case  of  a 
breach  of  the  trust,  a  court  of  equity  will,  in  a  proper  action,  decree  the 
performance,  of  the  trust  by  confining  the  uses  of  the  estate  to  the  uses 
and  purposes  expressed  in  the  deed.  In  such  cases  the  restricted  use  of 
the  estate  becomes  a  part  of  the  consideration,  and  is  consented  to  by  the 
grantee,  and  it  is  no  hardship  on  him  and  his  assigns,  to  be  compelled 
to  observe  the  covenants  contained  in  the  deed." 

Again,  in  Stines  v.  Dorman,  25  Ohio  St.  580,  where  a  stipulation 
in  the  deed  was,  that  the  grantee,  his  heirs  and  assigns,  should  not  allow 
the  premises  conveyed  to  be  used  as  a  hotel  for  a  certain  period,  White, 
J.,  states  this  same  principle  in  the  following  words,  page  583 : 

"The  law  does  not  prohibit  a  grantor  from  imposing  limitations 
or  restrictions  on  the  estate,  nor  does  it  require  the  grantee  to  take  a 
greater  interest  than  he  purchases.  If  the  effect  of  the  stipulation  is 
not  to  accomplish  an  illegal  purpose,  it  is  lawful;  and  where  it  affects 
the  land  or  the  mode  of  its  enjoyment,  its  effect  is  to  bind  all  deriving 
title  under  the  conveyance  in  which  the  restriction  is  found." 

The  above  decisions  are  sufficient  authority  to  hold  that  the  plain- 
tiffs had  the  right  to  insert  the  restriction  in  the  deed  to  the  defendant, 
and  are  entitled  to  redress  if  it  is  broken  by  the  defendant ;  but  it  seems 
to  the  court  that  the  plaintiff's  case  is  made  even  stronger  by  the  fact 
that  they  have  an  interest  in  valuable  tracts  in  the  vicinity  of  the  lots 
sold  to  the  defendant,  although  not  immediately  adjacent  to  it  nor  in 
the  same  subdivision. 

In  the  case  of  Reilly  v.  Otto,  108  Mich.  330  [66  N.  W.  Rep.  228],  the 
plaintiffs  had  sold  to  the  defendants  a  lot  with  the  express  restriction: 

"There  shall  not  be  placed  or  erected  at  any  time  on  said  promises 
any  store,  but  only  dwelling  houses,  etc.,  and  that  no  store  nor  saloon 
shall  be  erected  or  placed  on  said  premises,"  etc.  The  defendant 
opened  up  a  saloon,  and  the  plaintiff  sought  to  enjoin  him.  The  plain- 
tiff had  sold  other  lots  in  the  vicinity  without  any  restrictions,  and  had 
leased  one  piece  of  property  in  the  vicinity  for  saloon  purposes.  Plain- 
tiff himself  lived  a  mile  and  a  half  away,  and  owned  no  ground  im- 
mediately adjoining  the  lot  in  question,  although  he  did  own  some  in 
the  vicinity.  The  court  held  that  the  plaintiff  was  entitled  to  an  in- 
junction, because  a  property  owner  has  the  right,  when  he  sells  his  land, 
to  restrain  its  use  by  his  grantees  within  such  limits  as  are  reasonable, 
with  a  due  regard  to  public  policy. 

Other  cases  where  a  grantor,  owning  land  not  immediately  adjacent 
to  the  lot  in  question,  but  in  its  vicinity,  was  held  to  have  a  right  to 
enforce  restrictions  upon  the  use  to  which  the  one  lot  was  to  be  put  by 
his  grantee,  in  whose  deed  proper  restrictions  had  been  incorporated, 
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are  Smith  v.  Barrie,  56  Mich.  314  [22  N.  W.  Rep.  816;  56  Am.  Rep. 
391] ;  Winnipesaukee  Camp  Meeting  Assn.  v.  Gordon,  63  N.  H.  505  [3 
Atl.  Rep.  426] ;  Warren  v.  Lyons,  22  la.  351,  and  .Whitney  v.  Railway, 
77  Mass.  359  [71  Am.  Dec.  715.] 

In  conclusion  upon  this  branch  of  the  case,  the  court  is  of  the 
opinion  that  the  restrictions  contained  in  the  deed  in  this  case  are  valid 
and  binding  ones  as  between  grantor  and  grantee,  and  that  the  com- 
plainants have  a  right  to  maintain  an  action  because  of  the  violation  of 
the  covenants  by  the  respondent. 

Coming  now  to  the  second  question  in  this  case,  Is  the  erection 
of  an  apartment  house  a  violation  of  that  clause  in  the  deed  to  the  re- 
spondent which  requires  her  to  use  the  premises  "for  residence  purposes 
only"* 

In  Rose  v.  King,  49  Ohio  St.  213-227  [30  N.  E.  Rep.  267;  15  L.  R. 
A.  160],  the  Supreme  Court  of  Ohio  gave  the  following  definition  of  a 
tenement  house: 

"A  building,  the  different  rooms  or  parts  of  which  are  let  for 
residence  purposes  by  the  possessor,  to  others,  as  distinct  tenements, 
so  that  each  tenant,  as  to  the  room  or  rooms  occupied  by  him  would 
sustain  to  the  common  landlord  the  same  relation  that  the  tenant  oc- 
cupying a  whole  house,  would  to  his  landlord." 

This  definition  was  adopted  in  Linwood  Park  Co.  v.  Van  Duzen, 
63  Ohio  St.  183-200  [58  N.  E.  Rep.  576],  with  the  comment  that  the 
use  of  a  dwelling  as  either  a  lodging  house  or  a  tenement  house  is  not 
a  use  for  the  purposes  of  a  private  dwelling  or  residence  only. 

The  words  "private  dwelling' '  and  " residence' '  are  used  as 
synonyms  there,  because  there  is  no  rule  of  grammar  by  which  an  ad- 
jective placed  before  the  first  two  nouns  united  by  a  conjunction  modifies 
both  nouns.     It  modifies  the  one  only  before  which  it  is  placed. 

It  seems  to  the  court  that  these  last  words  from  Linwood  Park  Co. 
v.  Van  Duzen,  supra,  ought  to  settle  the  question  here. 

Suppose  that  a  dwelling  had  been  built  on  this  lot  and  it  was  about 
to  be  used  for  a  tenement  house,  as  defined  by  our  Supreme  Court.  The 
language  of  Linwood  Park  Co.  v.  Van  Duzen,  supra,  just  quoted,  is 
clear  that  this  would  not  be  a  use  of  the  dwelling  for  the  purposes  of  resi- 
dence only.  * 

Now,  there  is  no  difference  between  a  tenement  house  and  an  apart- 
ment building,  except,  that  one  is  for  poor  people  and  the  other 
is  for  well-to-do  people.  The  definition  of  a  tenement  house  by  the 
Supreme  Court  applies  with  exactness  to  an  apartment  house. 

Hence  if  the  erection  of  a  tenement  house  on  this  lot  would  violate 
this  provision  of  the  deed,  so  also  would  an  apartment  house  violate  it. 

The  third  question  in  this  case  is :  Will  the  defendant  violate  her 
covenant  if  she  erects  a  building  so  that  its  front  wall  will  be  on  a  line 
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with  the. front  of  the  porch  of  the  dwelling  house  on  the  lot  next  east 
of  her  premises? 

In  the  case  of  Graham  v.  Hite,  93  Ky.  474  [20  S.  W.  Rep.  506],  the 
covenant  reads: 

"It  is  further  agreed  that  the  building  or  buildings  that  shall  be 
erected  on  said  lot  shall  be  of  brick  an<jl  set  the  same  distance  back 
from  Third  street  as  the  house  now  erected  on  the  southwest  corner  of 
Third  and  Oak  streets." 

A  building  was  begun  with  its  front  wall  on  a  line  with  the  front 
wall  of  the  house  referred  to,  but  it  had  a  porch  projecting,  and  it  was 
held  that  the  front  wall  of  the  house  must  be  on  a  line  with  the  front 
wall  of  the  next  house,  and  that  the  front  of  the  porch  was  not  the  front  / 
of  the  house. 

In  McGuire  v.  Caskey,  62  Ohio  St.  419  [57  N.  E.  Rep.  53],  it  is 
held  that  building  a  porch  inside  the  limit  is  not  violating  the  restric- 
tions in  the  deed,  and,  although  there  is  a  case,  Ogontz  Land  &  Imp. 
Co.  v.  Johnson,  168  Pa.  St.  178  [31  Atl.  Rep.  1008] ;  holding  the  con- 
trary, still  this  court  is  of  the  opinion  that  the  preponderance  of  the 
authority,  as  well  as  the  reason  of  the  thing,  is  in  favor  of  holding  that 
the  defendant -ought  not  to  build  the  front  wall  of  any  structure  upon 
her  premises  nearer  to  the  street  than  is  the  front  wall  of  the  next 
house  east. 

The  fourth  and  last  question  in  this  case  is,  whether  or  not  an  in- 
junction suit  is  the  proper  action  to  be  brought  by  these  plaintiffs. 

No  case  cited  by  the  defendant's  counsel  is  to  the  effect  that  a . 
court  of  equity  will  refuse  to  enjoin  the  threatened  violation  of  a  re- 
striction in  a  deed.  There  probably  is  no  authority  to  that  effect.  The 
most  that  the  cases  citea  by  the  learned  counsel  hold  is,  that  it  is  dis- 
cretionary with  the  chancellor  to  enjoin  or  not.  Whatever  may  be  the 
rights,  however,  of  the  plaintiff  in  the  various  cases,  which,  as  pointed 
out  at  the  beginning  of  this  question,  may  arise  where  there  is  a  sub- 
division with  a  "plan,"  it  seems  to  this  court  that  between  the  grantor 
and  grantee  in  a  deed  there  can  be  no  question  but  that  a  court  of  equity 
ought  to  enjoin  the  threatened  infraction  by  the  grantee  of  a  covenant 
in  his  deed.    Lloyds  v.  London,  2  DeG.  J.  &  S.  568. 

The  right  of  the  plaintiff  to  an  injunction  is  in  fact  determined  by 
our  Supreme  Court  in  the  case  of  Ashland  v.  Greiner,  58  Ohio  St.  67-75  * 
[50  N.  E.  Rep.  99],  so  that  the  question  is  not  a  new  one  in  this  state. 
The  holding  in  the  Ohio  cases  is  to  the  effect  that  the  original  grantor 
and  his  heirs  have  the  right  to  apply  in  such  cases  to  a  court  of  equity. 
.  The  decrefe  of  the  court  is,  that  the  defendant  is  enjoined  from 
erecting  any  sort  of  building  except  a  dwelling  house  upon  the  lot  in 
question,  and  from  constructing  the  front  wall  of  the  residence  which 
she  may  erect  on  said  lot  any  closer  to  the  front  line  of  her  lot  than  is 
the  front  wall  of  the  dwelling  house  on  the  lot#next  east  of  her  premises. 
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BANKRUPTCY— LIMITATION   OF   ACTIONS— SUBSCRIPTIONS. 

[Licking  Common  Pleas,  February,  1906.] 
John  A.  Roebijng  Sons  Co.  v.  Shawnee  Valley  Coal  &  Iron  Co.  et  al. 

1.  Stockholders'  Liability — Claims  Need  not  be  Presented  to  Executor. 

It  is  not  a  condition  precedent  to  the  enforcement  of  stockholders'  lia- 
bility against  the  estate  of  a  decedent  that  the  claim  be  presented  to  the 
executor. 

2.  Statute  op  Limitations  Runs  against  Unpaid  Stock  Subscriptions  from  Act 
op  Insolvency  of  Corporation — Statute  in  Force  at  Time  of  Insolvency 

j        GOVEBItS. 

As  to  a  claim  for  unpaid  stock  subscriptions,  the  statute  begins  to  run 
and  a  right  of  action  accrues  from  the  appointment  of  a  receiver  or  other 
act  of  insolvency  on  the  part  of  the  corporation  and  the  claim  would  be 
barred  after  the  time  prescribed  by  the  statute  in  force  at  the  time  of  the 
appointment  of  a  receiver  or  such  act  of  insolvency  fixing  the  time  within 
which  such  actions  must  be  brought. 

t.  Stock  in  Insolvent  Corporation  not  an  Asset  in  Hands  of  Executor — Sole 

Devisee  not  Accepting  Stock  Devised  to  Him  Generally  cannot  be  Held 

Personally. 

Under  a  will  providing  that  all  debts  of  the  estate  shalf  first  be  paid,  the 

stock  of  an  insolvent  corporation  comes  into  the  hands  of  the  executor 

as  a  liability,  and  not  as  an  asset;  but  where  the  executor  is  also  the 

sole  devisee,  and  the  stock  is  not  specifically  mentioned  in  the  will,  and 

is  not  accepted  by  the  devisee,  the  statutory  liability  cannot  be  enforced 

against  such  devisee  personally. 

4.  Bankrupt  not  Discharged  from  Stockholders'  Liability  or  from  Unpaid 
Subscription  where  Claim  not  Scheduled,  no  Notice  Served  on  Corpora- 
tion, and  Claim  not  Liquidated. 

A  discharge  in  bankruptcy  is  not  effectual  to  discharge  a  claim  for  stock- 
holders* statutory  liability  or  unpaid  stock  subscription,  where  it  appears 
that  the  claim  was  not  properly  scheduled,  and  no  notice  of  the  bank- 
ruptcy proceedings  served  on  the  corporation,  and  there  is  no  showing 
that  the  claim  was  ever  liquidated. 

5.  Purchaser  at  Par  not  Liable  for  Unpaid  Subscription. 

A  stockholder  purchasing  stock  at  par  is  entitled  to  the  presumption  that 
the  original  subscriber  therefor  paid  for  the  stock  in  full,  and  a  claim 
on  account  of  unpaid  subscription  will  not  lie  against  such  purchaser 
at  par. 

[Syllabus  by  the  court.] 

A.  A.  Stasel,  for  plaintiff. 

Hunter  &  Hunter,  Kibler  &  Montgomery,  J.  B.  Jones,  Jonathan 
Rees  and  Flory  &  Flory,  for  defendants . 

SEWARD,  J.    (Orally,) 

John  A.  Roebling  Sons  Co.  v.  Shawnee  Valley  Coal  &  Iron  Com- 
pany et  al.  is  submitted  to  the  court  upon  certain  issues  raised  by  the 
answer  of  the  executrix  of  the  estate  of  Charles  W.  Snider,  the  answer 
of  the  executors  of  the  estate  of  John  C.  Larwill,  and  the  answer  of  John 
C.  Hamilton,  and,  I  might  also  say,  the  issue  as  between  Mrs.  Catherine 
Snider  and  the  plaintiff  in  the  case.    A  reply  is  filed  to  these  various 
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answers,  denying  certain  allegations,  and  the  case  was  submitted  to  the 
court  upon  the  issues  raised  by  the  answers  and  the  reply. 

This  is  a  suit  to  collect  unpaid  subscriptions  to  the  capital  stock  of 
the  Shawnee  Valley  Coal  &  Iron  Company  and  to  enforce  the  statutory 
liability  of  the  stockholders  of  said  company.  The  suit  was  commenced 
June  18,  1901.    The  amended  petition  was  filed  February  13,  1902. 

First,  as  to  the  issues  raised  upon  the  claim  against  the  Snider 
estate,  and  against  Mrs.  Snider  personally:  It  is  said  the  claim  was 
never  presented  to  Mrs.  Snider,  executrix  of  her  husband's  estate,  and 
that,  by  reason  thereof,  the  estate  is  not  liable.  She  was  appointed  '. 
executrix  January  4,  1898.  She  finally  settled  the  estate  May  5,  1900.  * 
Was  it  a  necessary  prerequisite  to  the  suit  to  present  the  claim  upon 
which  the  suit  is  predicated  to  this  executrix?  As  to  the  statutory 
liability,  this  would  seem  to  be  impossible. 

Revised  Statutes  6108  (Lan.  9647)  provides  that  no  executor  nor 
administrator  shall*  be  liable  to  the  suit  of  a  creditor  until  after  the 
expiration  of  eighteen  months  from  the  date  of  the  bond,  and  provides 
for  the  presentation  of  the  claim.  Counsel  are  familiar  with  that  sec- 
tion of  the  statute.  The  object  of  the  presentation  of  the  claim  before 
suit  is,  that  the  personal  representative  may  have  notice  of  the  demand, 
its  amount  and  nature,  and  right  to  accept  and  pay  the  same  without 
suit,  and  the  right  to  make  known  his  intention  to  contest  by  a  rejection 
of  the  claim.  The  claim  for  statutory  liability  is,  from  its  very  nature, 
unliquidated;  its  extent  cannot  be  ascertained  except  by  proceedings  in 
court  such  as  these  are.  The  assets  of  the  corporation  are  primarily 
liable  for  its  debts,  after  which  any  balance  of  indebtedness  not  exceed- 
ing the  double  liability  is  to  be  made  up  from  the  solvent  stockholders. 
Can  it  Be  possible  for  a  creditor  to  be  definite  and  certain  as  to  the 
amount  of  liability  of  any  stockholder  to  him  until  after  the  assets  have 
been  applied  to  the  payment  of  creditors,  and  the  solvent  stockholders 
have  been  ascertained  ?  If  he  cannot  be  so  definite  and  certain,  how  can 
proof  of  claim  by  affidavit  be  made?  Judge  Shauck,  in  Wanz  v.  Hotel 
Co.  1  Circ  Dec.  63  (IB.  105),  holds  that  it  is  not  necessary  to  present 
such  a  claim ;  that  it  is  not  necessary  to  make  presentation  to  the  admin- 
istrator or  executor,  that  from  the  very  nature  of  it,  it  is  impossible  to 
present  it. 

There  seems  to  be  no  reason,  however,  why  the  claim  for  unpaid  sub- 
scription should  not  have  been  presented  to  the  administrator  or  execu- 
tor of  the  estate.     That  is  a  liquidated  claim. 

It  is  claimed  that  suit  was  not  brought  within  two  years  after 
Mrs.  Snider  gave  bond  as  executrix,  and  that  therefore  the  suit  cannot 
be  maintained  against  her  as  executrix.  This  two  years  statute  was 
passed  April  8,  1898,  and  was  amendatory  of  Rev.  Stat.  6113  (Lan. 
9652) ,  which  provides  a  limitation  of  four  years  for  like  actions.    The 
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answer  of  Mrs.  Snider  alleges  that  the  corporation  went  into  the  hands 
of  a  receiver  May  9,  1898 ;  that  it  was  then  insolvent,  and  then  ceased  to 
be  a  going  concern.  What  effect  did  the  appointment  of  a  receiver  have 
upon  the  statute  of  limitations?  Did  it  not  have  the  effect  to  give  a 
right  of  action  to  the  creditor,  which  he  could  then  pursue,  and  thus  to 
start  the  statute  of  limitations  to  running  If  In  a  former  opinion  upon 
this  subject  in  this  case,  I  cited  Younglove  v.  Lime  Co.  49  Ohio  St.  663 
[33  N.  E.  Rep.  234].  I  will  only  read  the  second  syllabus  of  the  de- 
cision : 

"When,  however,  the  property  of  the  corporation  has  been  placed 
in  the  hands  of  an  assignee  in  bankruptcy,  or  insolvency,  or  of  a  re- 
ceiver appointed  on  its  dissolution  to  wind  up  its  affairs,  or  in  some  such 
v  way  has  been  put  in  process  of  application  to  the  payment  of  its  debts, 
the  creditors  may  proceed  against  the  stockholders  without  first  reduc- 
ing their  claims  to  judgment  against  the  corporation,  and  the  statute 
will  run  in  favor  of  the  stockholders  from  such  time." 

So  that  a  right  of  action  accrued  as  against  this  estate  on  May  9, 
1898,  when  this  institution  went  into  the  hands  of  a  receiver — became 
insolvent.  The  statute  of  limitations  of  two  years  was  passed  April 
8,  1898,  and  was  then  in  force,  and  was  the  statute  governing  when  this 
right  of  action  accrued,  if  it  did  accrue,  when  this  concern  went  into 
the  hands  of  a  receiver.  Mrs.  Snider  was  appointed  executrix  January 
4,  1898.  She  settled  as  such  executrix  April  3,  1900.  No  claim  was 
presented  and  no  suit  was  brought  until  June  18,  1901,  more  than  three 
years  from  fhe  date  of  giving  bond  by  the  administratrix. 

The  case  of  Bevitt  v.  Diehl,  70  Ohio  St.  484  [72  N.  E.  Rep.  1154], 
which  went  to  the  Supreme  Court  from  Springfield,  where  the  reply  set 
up  the  four  years  statute  of  limitations,  which  was  in  force,  and  a 
demurrer  was  interposed  to  that  reply,  it  was  overruled ;  the  judgment 
of  the  court  of  common  pleas  in  that  regard  was  sustained  by  the  cir- 
cuit court ;  the  case  went  to  the  Supreme  Court  and  was  there  affirmed ; 
and  so  the  Supreme  Court  has  held  that  where  the  four  years  statute 
was  in  force  that  it  was  applicable  to  such  cases.  The  Supreme  Court 
affirmed  that  case  without  report,  and  so  the  court  has  had  to  rely  upon 
the  record  and  the  brief  that  are  furnished. 

As  to  the  personal  liability  of  Catherine  Snider  growing  out  of  the 

:   provisions  of  the  will  of  her  husband :     The  will  gives  her  all  his  prop- 

"   erty  absolutely,  providing  that  she  shall  first  pay  from  any  moneys  of 

•    the  estate  all  debts  and  funeral  expenses.     It  is  claimed  by  the  plaintiff 

that  she  accepted  under  the  will ;  that  this  stock  became  hers,  and  that 

she  is  therefore  liable  in  this  action.    Mrs.  Snider  denies  that  she  ever 

accepted  said  shares.    This  stock,  at  the  time  of  the  appointment  of 

Mrs.  Snider,  was  not  an  asset  of  the  estate.    By  virtue  of  the  insolvency 

of  the  company,  the  stockholders '  liability,  and  the  unpaid  subscription, 
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it  became  a  liability  of  the  estate,  instead  of  an  asset.  The  stock  is  not 
specifically  mentioned  in  the  will.  It  is  claimed,  however,  that  her  ac- 
ceptance tinder  the  w7ill  bound  her  to  pay  any  liability  attaching  to  the 
stock  whether  she  accepted  the  stock  or  not,  or  whether  she  received  any 
benefit  from  the  stock  or  not.  That  is,  a  person  who  accepts  under  a  will 
that  provides  that  that  person  shall  pay  the  debts  of  the  estate,  must  pay 
the  debts  whether  he  gets  enough  property  out  of  the  estate  or  not. 
There  is  no  doubt  but  what  if  this  stock  had  been  specifically  devised, 
and  she  accepted  the  stock,  she  might  be  held  liable  as  a  stockholder ;  as 
where  real  estate  is  devised  under  certain  conditions,  then  the  devisee 
who  accepts  the  devise  is  bound  by  the  conditions,  and  must  assume  any 
burden  attached  to  the  land  by  the  devise.  But  in  this  case,  the 
liability  remained  the  liability  of  the  estate,  and  if  the  bar  of  the  statute 
had  not  fallen  would  still  be  enforceable  against  the  estate.  So  I  find 
as  to  the  estate  of  Charles  W.  Snider  that  the  bar  of  the  statute  has  fallen, 
and  the  estate  is  not  liable  to  the  creditors  of  the  corporation,  and 
that  Catherine  Snider  never  accepted  the  stock  and  she  is  not  therefore 
liable  for  the  burdens  attaching  to  it. 

As  to  the  issue  between  the  plaintiff  and  John  C.  Hamilton :  John 
C.  Hamilton  pleads  his  discharge  in  bankruptcy.  The  reply  admits 
that  Hamilton  made  an  application  praying  to  be  discharged;  that  he 
received  a  certificate  of  discharge,  but  denies  that  he  is  discharged  from 
this  claim.  It  says  that  Hamilton  did  not  name  the  Shawnee  Valley 
Coal  &  Iron  Company  as  a  creditor;  nor  did  he  include  the  amount  due 
said  company  for  unpaid  subscription;  that  he  did  not  cause  nor  seek 
to  cause  his  liability  upon  his  stock  to  be  liquidated  by  said  bankruptcy 
court  or  any  other  court.  It  is  shown  that  in  the  list  of  his  creditors  he 
stated  a  possible  stockholders'  liability  to  the  corporation.  From  what 
debts  would  the  proceeding  release  him?  The  bankruptcy  law  (ed. 
1898),  Sec.  17,  page  25  (30  U.  S.  Stat,  at  L.  550),  reads  as  follows: 

"  Debts  not  affected  by  a  discharge. — A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
(1)  are  due  as  a  tax  levied  by  the  United  States,  the  state,  county,  dis- 
trict, or  municipality  in  which  he  resides;  (2)  are  judgments  in  actions 
for  frauds,  or  obtaining  property  by  false  pretenses  or  false  representa- 
tions, or  for  willful  and  malicious  injuries  to  the  person  or  property  of 
another;  (3)  have  not  been  duly  scheduled  in  time  for  proof  and  al- 
lowance, with  the  name  of  the  creditor  if  known  to  the  bankrupt,  un- 
less such  creditor  had  notice  or  actual  knowledge  of  the  proceedings  in 
bankruptcy;  or  (4)  were  created  by  his  fraud,  embezzlement,  misap- 
propriation, or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary 
capacity.' ' 

It  is  claimed  that  no  notice  was  given  to  the  Shawnee  Valley  Coal 
&  Iron  Company,  or  to  the  plaintiff  in  this  case,  which  is  now  seeking  to 
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enforce  the- statutory  liability  of  stockholders.  Section  58,  page  41,  pro- 
vides as  to  notice: 

"Creditors  shall  have  at  least  ten  days'  notice  by  mail,  to  their 
respective  addresses  as  they  appear  in  the  list  of  creditors  of  the  bank- 
rupt, or  as  afterwards  filed  with  the  papers  in  the  case  by  the  creditors, 
unless  they  waive  notice  in  writing,  of  (1)  all  examinations  of  the  bank- 
rupt; (2)  all  hearings  upon  applications  for  the  confirmation  of  com- 
positions or  the  discharge  of  bankrupts/ '  etc. 

It  is  claimed  that  no  notice  was  ever  given  of  the  application  of 
John  C.  Hamilton  to  the  Shawnee  Valley  Coal  &  Iron  Company,  or  the 
creditors,  for  discharge;  and  the  testimony  shows  in  this  case  that  this 
company,  while  it  was  not  a  going  concern,  held  meetings  of  the  stock- 
holders, or  directors ;  that  Mr.  Ward  was  secretary,  after  these  proceed- 
ings were  commenced,  or  at  the  time ;  and  he  takes  the  stand  and  testifies 
that  he  never  got  any  communication,  and  Mr.  Smith  says  that  none 
ever  came  to  him,  and  that  he  never  got  any  communication  or  notice. 
So  that  I  find  that  no  notice  was  served  upon  the  Shawnee  Valley  Coal 
&  Iron  Company;  that  it  received  no  notice;  and  I  find  also  that  the 
indebtedness  was  not  properly  scheduled,  if  scheduled  at  all. 

What  effect  do  the  proceedings  have  upon  debts  not  properly 
gcheduled  ?  It  will  not  effect  a  discharge,  unless  the  creditor  had  actual 
notice.    L&veland,  Bankruptcy  Sec.  292,  p.  624 : 

"A  discharge  will  not  release  a  bankrupt  from  debts  which  have  not 
6een  duly  scheduled  in  time  for  proof  and  allowance,  with  the  name 
of  the  creditor,  if  known  to  the  bankrupt,  unless  such  creditor  had  notice 
or  actual  knowledge  of  the  proceedings  in  bankruptcy.  Where  the  court 
has  jurisdiction  and  the  claims  have  been  placed  upon  the  schedule,  or 
if  omitted  from  it  and  the  creditors  have  had  notice  or  actual  knowledge 
of  the  proceedings,  the  debt,  if  provable,  is  released  by  the  discharge. 

"The  rule  established  by  the  present  act  is  quite  different  in  many 
respects  from  that  under  the  act  of  1867.  Under  that  act,  if  the  notice 
required  by  the  statute  had  been  duly  published,  the  discharge  was  held 
to  bar  the  debt,  although  the  name  of  the  creditor  was  not  placed  on  the 
schedule  nor  notice  given  to  him.  That  is  not  the  case  under  the  present 
bankruptcy  law.  Unliquidated  claims  cannot  be  proved;  they  must 
first  be  liquidated.     Loveland,  Sec.  128,  p.  245. 

"A  claim  to  be  proved  in  bankruptcy  must  Be  liquidated.  The 
present  bankruptcy  act  provides  for  liquidating  unliquidated  claims  in 
the  following  words:  'Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in  such  manner  as  it 
shall  direct,  and  may  thereafter  be  proved  and  allowed  against  his 
estate.' 

"Unliquidated  claims  which  may  be  liquidated  and  proved  under 
this  provision  are  numerous  and  varied.     Familiar  examples  are  dam- 
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ages  for  breach  of  executory  contracts,  damage  for  breach  of  covenants 
in  a  contract  and  stockholder's  liability.' '  And  other  claims  that  it  is 
not  necessary  to  mention. 

The  law  provides  that  a  person  can  go  into  the  court,  and  insist 
that  the  claim  be  liquidated  by  the  court,  and  has  a  right  to  have  such 
proceedings  had  in  regard  to  that  claim  as  will  liquidate  it,  and  ascer- 
tain the  amount  due  upon  it  as  against  the  bankrupt. 

Section  63,  p.  44,  Subd.  6  of  the  bankrupt  law  provides: 

"Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  ap- 
plication to  the  court,  be  liquidated  in  such  manner  as  it  shall  direct, 
and  may  thereafter  be  proved  and  allowed  against  his  estate." 

Therefore,  they  cannot  be  proved  before  liquidation,  as  a  matter 
of  course.    That  would  necessarily  follow. 

Rouse,  In  re,  40  Bull.  220-226,  Is  cited  to  the  court  by  both  sides 
in  the  argument  of  this  case,  and  it  is  claimed  to  bear  out  both  conten- 
tions. It  is  a  case  in  the  U.  S.  district  court,  N.  D.,  E.  D.,  before  Harold 
Remington,  referee. 

"1.  A  stockholder's  statutory  liability  in  an  insolvent  Ohio 
corporation  is  not  only  a  liability  created  by  statute,  but  is  also  a  claim 
founded  upon  an  implied  contract,  and,  as  such,  is  a  provable  debt 
against  the  estate  of  the  bankrupt  stockholder,  whenever  the  circum- 
stances arc  such  that  a  stockholder's  liability  suit  would  lie. 

"2.  It  is  an  unliquidated  claim,  and,  ,upon  application  to  the 
court,  the  court  will  direct  the  manner  of  its  liquidation. 

"3.  But  the  court  will  not  proceed  to  direct  the  manner  of  liquida- 
tion unless  application  is  made  to  it  therefor. 

"4.  In  cases  of  stockholder's  double  liability,  the  court  may  direct 
that  a  stockholder's  liability  suit  be  instituted  by  the  creditor  making 
the  application,  or  that  an  already  pending  suit  in  the  state  court  be 
maintained,  for  the  purpose  of  liquidating  the  claim;  or,  if  the  facts 
are  simple  and  undisputed,  may  itself  undertake  to  determine  the 
amount  provable  as  the  bankrupt  stockholder's  liability,  and  to  whom 
the  same  is  payable." 

The  court  say  on  page  226 : 

"Now  it  seems  to  me  that  the  real  question  is  not  whether  the  stock- 
holder's liability  is  a  provable  debt  or  not,  but  is  rather  whether  or  not 
it  is  an  unliquidated  debt,  and,  if  an  unliquidated  debt,  how  the  court 
shall  direct  it  to  be  liquidated. 

"I  can  see  easily  that  in  many  cases  the  bankruptcy  court  will 
direct  the  claimant,  after  he  has  filed  his  proof  of  debt,  to  proceed  to 
liquidate  the  claim  in  a  stockholder's  liability  suit  before  admitting  the 
same  to  proof  or  allowing  it.  But  I  can  also  understand  how  in  some 
cases,  where  the  facts  are  all  admitted,  and  are  all  simple  and  not  com- 
plicated, the  court  will  itself  make  the  computation." 
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Then  he  says: 

"It  might  be  so  simple  a  question  that  the  referee  could,  upon  the 
submission  of  proper  evidence,  himself  liquidate  the  respective  claims 
of  corporate  creditors,  but  the  claimants  who  here  appear,  neither  pre- 
sent any  testimony  as  to  the  probable  debts  of  the  corporation,  solvency 
of  the  stockholders,  nor  any  other  data  except  such  as  appear  in  their 
depositions  for  proof  of  debt,  nor  do  they  make  application  to  the  court 
in  accordance  with  Sec.  636  [that  is  the  section  that  I  just  read]  for  the 
court  to  direct  the  manner  of  liquidation.  In  fact,  they  refuse  to  da 
or  attempt  to  do  these  things.  This  being  so,  they  stand  in  the  position 
of  claimants  who,  having  debts  which  are  no  doubt  provable,  are  yet 
unwilling  to  comply  with  the  statutory  requirements  for  proof  of  them, 
and  for  this  reason  and  not  because  their  claims  are  in  their  nature  un- 
provable the  court,  and  referee,  will  not  allow  them  to  participate  in  the 
election  of  trustee,  and  will  postpone  the  admission  of  their  claims  to 
proof  and  allowance/ ' 

So  that  this  court  holds  in  this  case  that  while  the  debt  may  be 
provable,  it  must  be  proven.  The  testimony  does  not  show  that  the 
double  liability  or  unpaid  subscription  was  properly  scheduled.  It  does 
not  show  notice  to  the  corporation ;  it  does  not  show  that  the  claim  was 
ever  liquidated;  and,  therefore,  the  discharge  of  Hamilton  was  not 
.effectual  to  discharge  this  claim. 

As  to  the  John  C.  Larwill  estate,  unpaid  subscription  and  double 
liability : 

As  to  unpaid  subscription  on  the  Larwill  stock :  It  is  claimed  that 
Larwill  paid  full  face  value  without  knowledge  that  the  stock  was  is- 
sued for  less  than  par.     Cook,  Corporations  (4  ed.)  Sec.  50,  says: 

"A  bona  fide  purchaser  for  value  and  without  notice  of  stock  issued 
by  a  corporation  as  paid  up  cannot  be  held  liable  on  such  stock  in  any 
way,  either  to  the  corporation,  corporate  creditors,  or  other  persons, 
even  though  the  stock  was  not  actually  paid  up  as  represented.  Such 
a  person  has  a  right  to  rely  on  the  representations  of  the  corporation 
that  the  stock  is  paid  up.  Difficulty  sometimes  arises  in  determining 
what  will  constitute  a  sufficient  representation  that  the  stock  is  paid 
up.  A  representation  by  the  corporate  agents  that  the  full  par  value 
will  nof  be  required  is  insufficient.  The  word  "  nonassessable/ '  stamped 
or  printed  or  written  on  the  face  of  the  certificate,  is  not  a  sufficient 
representation  that  the  stock  is  paid  up,  so  as  to  protect  a  bona  fide  pur- 
chaser thereof,  where  the  certificate  also  shows  that  only  20  per  cent 
has  been  paid  thereon.  Where,  however,  a  statement  is  made  on  the 
face  of  the  certificate  that  it  is  paid  up  stock,  the  bona  fide  purchaser  of 
the  certificate  need  not  inquire  further,  but  may  rely  on  that  representa- 
tion, and  is  protected  thereby  against  liability/ ' 

In  a  note  it  is  said: 
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"  'Here  the  appellant  is  a  bona  fide  holder  of  shares  upon  which, 
no  doubt,  there  was  a  false  statement  made  by  the  company,  of  which 
he  had  no  knowledge,  and  as  to  which  he  was  under  no  obligation  to 
inquire.'  " 

He  could  rely  Upon  the  certificate  of  stock;  if  it  did  not  show  that 
it  was  not  all  paid  up,  he  could  rely  upon  it,  and  the  presumption  was, 
that  it  was  paid. 

"  'A  purchaser  or  assignee  of  stock  which  has  not  been  fully  paid 
does  not  become  liable  to  the  corporate  creditors  for  the  unpaid  balance, 
where  the  stock  has  been  issued  as  fully  paid,  [as  it  was  in  this  case,  as 
is  shown  by  the  certificate]  and  he  has  acquired  the  same  in  good  faith, 
and  without  notice  that  it  has  not  been  fully  paid.'  " 

Also,  Sec.  257  of  this  same  book: 

"The  question  whether  the  purchaser  of  shares  is  bound  to  take 
notice  that  the  stock  he  purchases  is  not  fully  paid  for  is  a  serious  and 
complicated  one.  The  better  opinion,  and  the  one  most  in  accord  with 
the  usages  and  demands  of  trade  is,  that,  where  one  buys  stock  in  open 
market,  in  good  faith,  and  without  notice  that  the  subscription  price 
thereof  has  not  been  paid  up,  such  a  purchaser  cannot  be  held  liable  to 
pay  the  unpaid  balance  of  subscription.' ' 

That  is  likewise  held  in  Rood  v.  Whorton,  74  Fed.  Rep.  118  [20  C. 
C.  A.  332;  46  U.  S.  App.  6],  and  Coleman  v.  Howe,  154  111.  458  [39  N. 
E.  Rep.  725;  45  Am.  St.  Rep.  133]. 

There  is  nothing  upon  the  face  of  the  certificates  to  indicate  that 
par  has  not  been  paid  by  the  person  to  whom  the  stock  was  originally  is- 
sued, and  the  purchaser  in  good  faith  of  the  stock  on  the  market  from 
a  holder  of  the  certificate  has  a  right  to  rely  upon  the  presumption  that 
the  stock  subscription  was  paid  in  full.  LarwilFs  executors  claim  that 
he  paid  full  value  without  knowledge.  There  is  no  testimony  showing 
that  Larwill  had  knowledge  that  only  30  per  cent  of  the  stock  was  paid, 
and  he  is  entitled  to  the  presumption  that  it  was  paid  in  full,  and  can- 
not be  held  liable  for  the  unpaid  subscription.  But,  this  principle  has 
no  application  to  stockholders'  liability,  and  the  court  holds  that  he  is 
liable  to  an  assessment  on  the  stock  liability. 
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EVIDENCE— JURY— GAMBLING— TRIAL. 

[Franklin  Common  Pleas,  May  14,  1906.] 
Harry  Fields  v.  State  op  Ohio. 

1.  Rules  op  Coubt  Excluding  all  Except  Certain  Classes  Violate  Constitu- 
tion. 

Rules  of  a  police  court  which  refuse  admittance  to  the  trial  of  an  accused 
to  all  except  "officers  of  the  court,  witnesses  under  subpoena,  wife,  mother 
or  father  of  prisoner  during  trial,  persons  having  special  permission 
from  the  court,  and  newspaper  men,"  deny  to  the  accused  a  public 
trial  under  the  guaranty  of  the  constitution  of  the  state,  (Sec.  11,  Art 
8)  and  a  trial  conducted  under  such  rules  is  erroneously  conducted. 

2.  Trial  not  Public  but  not  Prejudicial  to  Defendant  will  not  Prevent 
Reversal  of  Judgment. 

That  the  exclusion  of  the  general  public  from  the  trial  of  an  accused, 
contrary  to  the  provisions  of  Sec.  11,  Art.  8  Const,  did  not  prejudice 
the  accused,  will  not  prevent  a  judgment  rendered  against  the  accused 
at  such  trial  from  being  reversed  for  error  on  account  of  the  denial 
of  his  constitutional  right 

3.  Exclusion  of  Negroes  from  Jurt  Violates  Constitution  of  the  United 
States. 

To  exclude  persons  from  serving  on  a  jury  solely  on  account  of  their 
race  or  color  is  to  deny  the  equal  protection  of  the  laws  contrary  to 
the  fourteenth  amendment  of  the  constitution  of  the  United  States. 

4.  Expert  Testimony  as  to  Game  of  "Craps"  Admissible  on  the  Part  of  the 
State. 

In  a  prosecution  for  gambling,  expert  testimony  as  to  the  game  commonly 

known  as  "craps"  is  admissible  on  the  part  of  the  state. 
[Syllabus  approved  by  the  court] 

Error  to  police  court  of  the  city  of  Columbus. 

C.  D.  Saviers,  for*  plaintiff  in  error. 
J.  M.  Butler,  for  defendant  in  error. 

DILLON,  J. 

The  plaintiff  in  error  was  charged  in  the  police  court  with  gam- 
bling, tried  before  a  jury,  convicted  and  sentenced.  He  prosecutes  error 
to  this  court. 

After  a  demurrer  had  been  filed  and  overruled  to  the  affidavits,  the 
cause  was  called  for  trial,  April  4,  1906.  Before  the  commencement  of 
the  trial  the  defendant  objected  to  the  manner  in  which  the  same  was 
about  to  be  conducted  and  continued  his  objection  at  the  conclusion  of 
the  trial,  by  reason  of  the  following  rules  of  the  said  police  court: 

"The  following  persons  ONLY  shall  be  admitted  to  the  lobby: 

"1.     Officers  of  the  police  court. 

"2.    Witnesses  under  subpoena. 

"3.     Wife,  mother  or  father  of  prisoner  during  trial. 

"4.    Persons  having  special  permission  from  the  court. 

"5.    Newspaper  men." 
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While  the  presumption  is,  that  the  court  enforces  its  own  rules  at 
its  trials  and  that,  in  the  absence  of  a  contrary  showing,  the  same  were 
in  accordance  therewith,  the  actual  enforcement  of  this  rule  is  further 
proven  by  numerous  affidavits  of  friends  of  the  accused,  who  applied 
for  admission  and  were  refused.  The  plaintiff  in  error  claims,  therefore, 
that  he  was  denied  a  public  trial  in  accordance  with  Sec.  11,  Art.  8  of 
the  constitution  of  this  state.  The  question,  therefore,  is  fairly  presented 
as  to  whether  or  not  the  admission  only  of  the  persons  limited  in  the 
rule  is  sufficient  to  grant  the  defendant  a  " public  trial"  within  the 
meaning  of  the  constitution.  By  this  rule  it  will  at  once  be  apparent 
that  all  the  world  was  excluded  from  the  trial  except  the  officer  of  the 
court,  the  witnesses,  and  wife,  mother  or  father,  newspaper  men,  and 
those  persons  who  had  special  permission  from  the  court.  My  con- 
sideration of  this  question  has  led  me  to  determine  without  reserve  that 
this  is  not  a  public  trial,  Public  trial  is  one  to  which  any  proper  person 
may  have  admittance,  providing  there  is  reasonable  room  therefor. 

The  rule,  therefore,  which  excludes  all  the  world  but  a  certain 
designated  few,  unquestionably  violates  the  provisions  of  the  constitu- 
tion with  respect  to  a  public  trial.  The  object  of  the  rule  doubtless  is 
commendable  as  being  intended  to  exclude  those  young  and  tender  in 
years,  those  habitues  or  loungers  whose  presence  might  keep  out  the 
friends  of  the  one  accused,  and  those,  who  by  reason  of  their  personal 
habits  as  to  disease,  cleanliness,  etc.,  should  be  denied  admission.  Re- 
strictions of  this  kind  unquestionably  would  be  valid. 

There  is  a  dearth  of  decisions  upon  the  subject  for  the  reason,  no 
doubt,  that  it  has  seldom  happened  that  any  restrictions  have  been  made 
in  this  country  which  would  permit  of  the  question  being  raised.  In 
our  own  state  we  have  one  decision,  that  of  Kirk  v.  State,  14  Ohio  .511, 
decided  in  1846.  In  that  case,  the  trial  itself  was  public  and  without 
restriction,  but  after  the  jury  had  retired,  the  presiding  judge,  at  the 
jury's  request,  went  to  their  room  and  explained  his  charge  again  to 
them  in  the  absence  of  the  defendant  and  his  attorney.  So  jealous  was 
the  Supreme  Court  of  this  guaranty  of  the  constitution  of  a  public  trial, 
that  the  case  was  reversed  and  the  cause  remanded  for  a  new  trial.  In 
the  case  of  People  v.  Murray,  89  Mich.  276  [50  N.  W.  Rep.  995;  14  L: 
R.  A.  809;  28  Am.  St.  Rep.  294],  that  court  decided  in  1891,  that  a 
public  trial  had  not  been  granted  the  accused  by  reason  of  a  rule  which 
provided  that  the  officer  at  the  door  of  the  court  room  should  "see  that 
the  room  is  not  overcrowded  but  that  all  respectable  citizens  be  admitted 
and  have  an  opportunity  to  get  in  when  they  shall  apply." 

One  of  the  reasons  given  for  so  declaring  this  rather  reasonably  ap- 
pearing rule  to  be  invalid  was,  that  the  persons  applying  were  not  per- 
sonally known  to  the  door-keeper  and  were  not  required  to  get  certifi- 
cates of  character  as  to  their  respectability.  It  seems  manifest,  there- 
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fore,  that  a  requirement  that  every  one  accused  of  crime  shall  have  a 
public  trial  means  that  all  the  world  may  freely  attend  within  the  rea- 
sonable capacity  of  the  court  room,  and  that  the  only  exclusion  can  be 
those  of  the  classes  such  as  I  have  before  mentioned.  To  make  a  rule 
which  admits  simply  a  certain  limited  class  and  bars  the  whole  world 
except  those  coming  within  that  classification.*  is  clearly  a  violation  of 
this  provision  of  our  constitution. 

It  is  argued  on  behalf  of  the  state  that  as  a  matter  of  fact  the  de- 
fendant had  a  fair,  impartial  trial  and  that  he  was  not  prejudiced  by 
reason  of  this  error.  I  grant  the  contention  but  I  cannot  grant  the  con- 
clusion which  counsel  for  the  state  draw  therefrom,  that  even  though 
this  error  existed,  there  being  no  prejudice  to  the  defendant  in  his  trial, 
the  judgment  should  be  affirmed.  It  is  true  that  generally  speaking  mere 
errors  which  occur  at  a  trial  should  not  be  considered  as  grounds  for 
reversing  a  judgment,  unless  those  errors  are  such  as  were  material  and 
prejudicial.  This  court  inclines  to  the  view  that  sometimes  our  re- 
viewing courts  have  lost  sight  of  this  principle  and  ofttimes  purely  on 
mere  abstract  theory,  have  found  error  and  assumed  too  freely  the  duty 
of  reversal,  even  though  it  be  apparent  that  without  such  error  the 
result  of  the  trial  would  have  been  the  same.  But  when  one  of  the 
constitutional  guaranties  as  to  personal  rights  is  involved,  the  law  does 
not  force  upon  the  one  so  deprived,  to  show  that  any  actual  injury  has 
been  suffered  by  him  by  such  deprivation  of  his  constitutional  right, 
but  on  the  other  hand,  on  principle  and  on  grounds  of  public  policy, 
once  it  is  shown  that  his  constitutional  right  has  been  violated,  the  law 
will  presume  that  he  has  suffered  an  injury.  This  public  policy  and 
principle  are  based  upon  the  theory,  that  in  siich  a  case  the  whole  body 
politic  suffers  an  injury  when  the  constitutional  safeguard  enacted  to 
protect  the  right  of  a  citizen  has  been  violated  in  the  person  of  the 
humblest. 

The  second  complaint  made  by  the  plaintiff  in  error  is,  that  expert 
evidence  was  received  upon  the  subject  of  the  gambling  game  known 
as  "  craps/ '  Laymen  who  are  called  to  serve  as  jurors  are  not  presumed 
to  be  familiar  with  the  various  games  of  chance  which  are  by  law  made 
unlawful,  and,  therefore,  the  subject  is  not  one  of  such  common  oc- 
currence as  would  preclude  expert  testimony.  In  all  such  cases  the 
state  has  a  right  to  call  those  who  are  familiar  with  such  games  to  ex- 
plain what  acts  are  embraced  in  and  constitute  the  particular  game 
complained  of.  I  find  no  error,  therefore,  by  reason  of  the  admission  of 
such  evidence. 

The  plaintiff  further  complains  that  the  court  erred  in  overruling 
his  motion  to  set  aside  the  finding  and  verdict,  for  the  reason  that  the 
jury  commissioners  had  excluded  from  the  jury  wheel  the  names  of  all 
persons  of  the  African  race,  for  the  sole  reason  that  they  were  persons 
of  that  descent.    The  court  overruled  this  motion  and  refused  to  grant 
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the  defendant  below  an  opportunity  to  prove  his  claim  as  made  in  the 
motion.  While  this  motion  probably  was  viewed  by  the  court  below  as 
wholly  without  merit,  and  while  this  court  is  not  inclined  to  take  seri- 
ously to  the  claim  made,  it  is  pertinent  to  observe  that  this  question 
has  been  passed  upon  by  the  Supreme  Court  of  the  United  States  in  a 
number  of  cases  in  which  it  has  held  the  right  of  a  defendant  to  be  heard 
as  to  such  claim.  See  Virginia  v.  Rives,  100  U.  S.  313-323  [25  L.  Ed. 
667] ;  Wood,  In  re,  140  U.  S.  278  [11  Sup.  Ct.  Rep.  738;  35  L.  Ed. 
505] ;  also  the  recent  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Martin  v.  Texas,  decided  February  13,  1906,  in 
which  the  court  held  that  a  discrimination  against  the  negroes  because 
of  their  race  in  the  selection  of  grand  and  petit  jurors  is  forbidden  by 
the  fourteenth  amendment  to  the  constitution  of  the  United  States,  and 
that  if  one  accused  files  his  motion  and  at  the  same  time  offers  to  prove 
by  witnesses  the  truth  of  his  claim  so  made,  the  court  must  hear  it,  and 
refusal  so  to  hear  the  offered  evidence  is  error. 

It  is  well  settled,  therefore,  in  this  country  that  whenever  by  any 
action  of  a  state,  whether  made  through  its  legislature  or  through  its 
courts,  or  through  any  of  the  executive  or  administrative  officers  thereof, 
it  is  made  to  appear  that  all  persons  of  the  African  race  are  excluded 
from  serving  as  jurors  solely  because  of  their  race  or  color,  the  equal 
protection  of  the  laws  is  denied  contrary  to  the  fourteenth .  amendment 
to  the  constitution  of  the  United  States. 

The  judgment  of  the  police  court,  therefore,  is  reversed,  and  the 
cause  is  remanded  to  that  court  with  instructions  to  grant  the  plaintiff 
in  error  a  new  trial. 


CHARGE  TO  JURY— DAMAGES— EVIDENCE— VERDICT. 

[Superior  Court  of  Cincinnati,  General  Term,  March,  1906.] 

Hosea,  Hoffheimer  and  Littleford,  JJ. 

(Judge  Littleford  of  the  Hamilton  common  pleas,  sitting  in  place  of  Judge 

Ferris.) 

Cincinnati  Trac.  Co.  v.  Lowell  Wooley,  an  Infant. 

1.  Vebdict  of  Jury  not  Disturbed  by  Reviewing  Court  unless  Clearly  Wrong. 

A  verdict  of  a  jury  will  not  be  disturbed  as  against  the  weight  of  evi- 
dence unless  it  Is  clearly  wrong.  A  mere  doubt  or  difference  of  opinion 
in  the  miDds  of  the  reviewing  court  will  not  be  sufficient. 

2.  Whether  Fender  of  Car,  Properly  Lowered,  would  have  Passed  over  Plain- 
tiff is  Question  for  Jury. 

In  an  action  for  damages  caused  an  infant  by  being  run  over  by  a  traction 
car  the  question  whether  or  not  the  fender  of  the  car,  properly  lowered, 
would  have  passed  over  or  caught  the  child,  is  one  for  the  jury  to  be 
determined  by  the  primary  facts  in  evidence,  and  is  not  a  proper  one  for 
a  witness,  even  an  expert. 
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3.  Erbob  to  Instruct  as  to  Special  Damages  when  not  Pleaded  nob  in  Evi- 
dence—Timb  Lost  bt  Infant  and  Diminished  Earning  Capacity  not  Proper 
Subjects  fob  Instructions  in  Action  by  the  Infant. 
In  an  action  for  damages  for  injuries  suffered  by  an  infant,  it  is  error 
for  the  court  to  instruct  the  jury  as  to  special  damages  by  way  of  expense 
incurred,  where  there  is  nothing  in  the  pleading  or  the  evidence  relating 
thereto;  it  is  also  erroneous  to  charge  as  to  time  lost  by  reason  of  the 
injury  and  diminished  earning  capacity  in  the  future  where  no  emancipa- 
tion is  shown,  and  no  instruction  given  as  to  the  right  of  the  parent  to 
wages  earned  during  minority. 
[Syllabus  approved  by  the  court.] 

Error  to  special  term. 

Kittredge  &  Wilby,  for  plaintiff  in  error. 
B.  M.  Clen  Dening,  for  defendant  in  error. 

HOFFHEIMER,  J. 

The  action  below  was  for  damages  suffered  by  defendant  in  error, 
an  infant  aged  seven  years.  The  action  was  brought  by  the  father  as 
next  friend,  and  the  verdict  was  for  defendant  in  error,  in  the  sum 
of  $10,200.  In  due  course,  judgment  was  entered  on  the  verdict,  and 
these  proceedings  in  error  are  had  to  reverse  the  proceedings  below. 
Several  grounds  are  assigned,  and  it  is  claimed  that  the  verdict  is 
against  the  weight  of  the  evidence ;  that  the  court  erred  in  the  admission 
of  testimony,  and  that  there  was  error  in  the  charge  of  the  court  relating 
to  the  measure  of  damages. 

We  have  carefully  read  the  entire  record  in  this  case,  and  although 
it  was  argued  with  much  force  that  the  verdict  was  against  the  weight 
of  the  evidence,  we  do  not  feel  that  we  can  interfere  with  the  verdict 
on  that  account.  While  we  may  differ  with  the  jury  and  while  we  may 
even  doubt  the  correctness  of  its  finding,  we  must  be  guided  by  the  rule 
established  in  Ohio.  In  McGatrick  v.  Wason,  4  Ohio  St.  566,  575,  Judge 
Thurman  said: 

"Should  we  disturb  this  finding?  If  it  is  clearly  wrong,  we  must 
do  so;  if -we  only  doubt  its  correctness,  we  must  let  it  alone.' ' 

In  French  v.  Millard,  2  Ohio  St.  44,  53,  the  court  said : 

"We  are  not  satisfied  that  the  verdict  of  the  jury  was  right.  But 
this  is  not  enough.  A  mere  difference  of  opinion  between  the  court 
and  the  jury  does  not  warrant  the  former  in  setting  aside  the  finding 
of  the  latter.  That  would  be,  in  effect,  to  abolish  the  institution  of 
juries,  and  substitute  the  court  to  try  all  questions  of  fact." 

We  cannot  say  that  the  verdict  was  clearly  wrong,  and,  therefore, 
cannot  say  that  the  verdict  was  against  the  weight  of  the  evidence. 

It  is  claimed  that  the  court  erred  in  permitting  the  following  ques- 
tions to  be  asked  and  answered : 

"Q.  If  the  fender  of  this  car  had  been  dropped  before  the  car 
reached  the  boy  where  he  was  lying  on   the   ground,   you   may   state 
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whether  or  not,  this  boy  of  the  size  you  then  observed,  would  have 
passed  under  the  fender? 

"A.    He  could  not." 

Plaintiff  in  error  duly  objected  to  the  admission  of.  this  testimony, 
and  noted  his  exception,  and  we  think  that  the  court  erred  in  overruling 
the  objection  of  the  plaintiff  in  error,  and  in  permitting  witness  to  an- 
swer the  question.    The  matter  was  not  one  that  was  susceptible  of  any 
expert  testimony,  and  it  was  one  of  the  questions  that  the  jury  had  to 
determine  for  itself  under  the  evidence.    The  jury  had  all  of  the  pri-  £ 
mary  facts  upon  which  to  form  an  intelligent  opinion,  and  arrive  at  a  f 
correct  conclusion  without  the  use  of  extrinsic  opinions.    The  fact  to   - 
be  determined  was  not  obscure,  and  the  jury  was  as  capable  of  determin- 
ing the  question  and  forming  an  opinion  as  an    expert.    Railway   v. 
Shultz,  43  Ohio  St.  270,  283  [1  N.  E.  Rep.  324;  54  Am.  Rep.  805] ; 
Massachusetts  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St.  647,  656;  Circle- 
ville  v.  Sohn,  11  Circ.  Dec.  193  (20  R.  368,  373). 

We  likewise  think  that  inasmuch  as  the  action  was  brought  by  the 
next  friend  on  behalf  of  the  infant,  the  court  erred  in  that  part  of  its 
general  charge,  relating  to  the  measure  of  damages.  The  court  said  in 
its  charge : 

"If  the  jury  under  these  instructions,  considering  all  the  testimony 
as  I  have  here  directed,  should  find  for  the  plaintiff,  it  would  be  your 
duty  to  assess  damages.  And  in  that  event,  your  verdict  should  be 
in  such  an  amount  as  will  compensate  for  the  injuries  which  the  plain- 
tiff has  actually  sustained,  directly  resulting  from  the  negligence  and 
want  of  care  on  the  part  of  the  defendant.  This  would  include  the  pain 
and  suffering  that  he  has  endured;  time  lost  by  reason  of  his  injury; 
the  loss  that  may  accrue  to  him  by  reason  of  his  diminished  capacity 
to  earn  money,  in  the  event  that  you  find  that  his  injuries  are  such  as 
to  diminish  his  capacity  to  earn  money.  You  would  be  justified  also  in 
taking  into  consideration  in  your  verdict  all  the  expense  to  which  he 
has  been  put  in  consequence  of  the  injury;  and  if  you  find  for  the 
plaintiff,  the  jury  would  be  justified  in  awarding  him  such  damages  as 
may  fairly  compensate  him  for  the  in  jury.' ' 

The  petition  did  not  set  forth  any  expense  by  way  of  special  dam- 
ages, nor  was  there  any  evidence  on  this  point.  The  charge  that  the 
jury  would  be  justified  in  considering  expense,  was  erroneous,  because 
it  permitted  the  jury  to  speculate  upon  the  question  of  damages. 
Andrews  v.  Railway,  8  Circ.  Dec.  584  (19  R.  699) ;  Pitts.  C.  <&  St.  L. 
Ry.  v.  Zepperlein,  1  Circ.  Dec.  22  (1  R.  36). 

That  part  of  the  charge  quoted,  which  permitted  damages  for 
"time  lost  by  reason  of  the  in  jury,' '  was  also  misleading,  and  also  per- 
mitted the  jury  to  indulge  in  speculation.  There  was  no  evidence  of 
time  lost  by  the  minor  (Voorheis,  Measure  of  Damages,  Personal  In-' 
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juries,  Par.  36),  and  even  if  there  was,  the  earnings  of  the  minor,  as  no 
emancipation  was  shown,  properly  belonged  to  the  parent. 

That  part  of  the  charge  that  permitted  the  jury  to  award  damages 
"for  the  loss  that  may  accrue  to  him  by  reason  of  his  diminished 
capacity  to  earn  money  in  the  future' '  was  likewise  prejudicial  to  plain- 
tiff in  error.  If  any  cause  of  action  accrued  for  diminished  earning 
capacity  during  minority,  it  was  in  the  parent  and  not  in  the  infant. 
Bosenkranz  v.  Railway,  108  Mo.  9  [18  S.  W.  Rep.  890;  32  Am.  St. 
Rep.  588]. 

Although  there  was  no  testimony  as  to  expense  or  time  lost,  it  could 
not  be  said  the  jury  under  the  charge  did  not  indulge  in  speculation  on 
these  various  items,  concerning  which  the  court  had  so  fully  charged, 
and  it  could  not  be  said  that  it  did  not  consider  the  diminished  earn- 
ing capacity  of  the  infant ;  or  that  it  did  not  include  in  its  calculations 
the  ten  years,  more  or  less,  that  remained  up  to  the  time  of  this  child's 
majority.  If  anything  was  allowed  by  way  of  damages  for  these  va- 
rious elements  included  in  the  charge,  it  would  be  impossible  to  discover 
it  or  separate  it  from  the  verdict.  The  question  of  damages,  it  can  be 
readily  seen,  was  an  exceedingly  important  element  in  the  case,  and  as 
the  instructions  in  regard  thereto  were  misleading  and  erroneous,  and 
upon  a  point  material  to  it  (Lowe  v.  Lehman,  15  Ohio  St.  179),  we  are 
of  opinion  that  the  error  was  prejudicial  to  plaintiff  in  error,  and  we 
conclude  that  the  judgment  must  be  reversed,  verdict  set  aside  and  a 
new  trial  granted,  and  it  is  so  ordered. 

Hosea,  J.,  concurs. 

LITTLEFORD,  J. 

I  concur  in  this  opinion  and  think  the  judgment  below  ought  to  be 
reversed  for  the  additional  reason  that  the  verdict  is  against  the  weight 
of  the  evidence. 


DAMAGES— EVIDENCE— NEGLIGENCE. 

[Superior  Court  of  Cincinnati,  General  Term,  June,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  J  J. 

Cincinnati  Trac.  Co.  v.  Mary  Ann  Moeller,  Admx. 

contributory  negligence — ordinary  care  for  child  under  fourteen  18  same 
Degree  of  Cabe  a  Child  of  Like  Aoe  Usually  Exercises. 
A  charge  to  a  jury  in  an  action  for  damages  for  injuries  to  a  child  which 
resulted  in  its  death,  to  the  effect  that,  being  under  seven  years  of  age,  as 
a  matter  of  law  the  child  could  not  be  guilty  of  contributory  negligence, 
is  erroneous.  No  such  rule  obtains  in  Ohio.  A  child  under  fourteen  is 
held  to  the  exercise  of  such  care  as  children  of  its  own  age  ordinarily  ex- 
ercise under  the  same  or  similar  circumstances,  and  the  question  of 
contributory  negligence  is,  under  this  rule,  one  for  the  Jury. 
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1.  Action  fob  Wrongful  Death — Evidence  must  Positively  Show  Who  Bene- 

ficiabies  of  Decedent  Are,  tiieib  Circumstances,  etc. — No  Presumption  will 

be  Sufficient. 

In  an  action  for  damages  for  wrongful  death,  the  jury  must  determine 

from  the  evidence  who  the  beneficiaries  of  the  decedent  are  and  the 

pecuniary  loss  sustained  by  each.    Hence,  evidence  that  a  sister  ef  the 

decedent  existed  at  the  time  of  the  death  will  not  be  sufficient  basis  for 

an  award  of  damages  for  her  benefit,  where  proof  is  not  offered  as  to 

her  existence  at  the  time  of  trial  nor  of  her  age,  circumstances,  etc.    The 

presumption  that  she  still  exists  will  not  suffice. 

S.  Evidence — Testimony  as  to  Injuries  Admissible  to  Show  Manner  of  Acci- 
dent though' Fact  of  Injuries  Admitted. 
In  an  action  for  damages  for  wrongful  death,  where  it  was  admitted  by 
the  defendant  that  the  death  was  due  to  the  injuries  received,  it  is  not 
error  to  admit  testimony  as  to  the  nature  of  the  injuries  where  such 
testimony  may  throw  light  oh  the  allegations  in  the  petition  as  to  how 
the  accident  occurred  or  in  what  respects  defendant  was  negligent. 
[Syllabus  approved  by  the  court.] 

Error  to  special  term. 

George  Warrington,  for  plaintiff  in  error. 

Clore,  Dickerson  &  Clayton,  for  defendant  in  error. 

HOFFHEIMER,  J. 

The  action  below  was  for  damages.  Plaintiff's  intestate,  Vincent 
Moeller,  was  killed  by  one  of  defendant's  cars  on  May  21,  1903.  The 
petition  substantially  alleges  that  the  child  who  was  under  six  years 
of  age,  and  who  was  too  young  to  exercise  any  discretion,  attempted  to 
cross  Hunt  street  in  Cincinnati,  near  the  intersection  of  Spring  street, 
and  while  in  the  act  of  crossing,  one  of  the  cars  of  defendant  company, 
struck  him.    The  allegations  of  negligence  are: 

That  the  motorman  of  the  car,  was  running  at  a  reckless  and  un- 
lawful rate  of  speed,  without  keeping  any  lookout  overpaid  track,  and 
without  keeping  his  car  under  control  or  ringing  the  gong;  that  he 
failed  to  drop  the  fender  of  said  car,  or  to  check  its  speed,  and  to  ap- 
ply the  brake  after  the  peril  of  the  child  was  or  could  .have  been  dis-« 
covered.  The  answer  of  the  company  was  in  substance  a  general  de- 
nial. The  verdict  was  for  the  plaintiff  for  $2,000.  The  cause  is  now 
heard  on  error. 

It  is  claimed  among  other  things,  that  the  court  erred  to  the  preju- 
dice of  plaintiff  in  error,  in  giving,  at  the  instance  of  the  plaintiff  be- 
low, and  over  the  objection  of  plaintiff  in  error,  the  following  special 
charge : 

"The' court  instructs  the  jury  that  the  deceased  being  under  seven 
years  of  age,  could  not  be  guilty  of  contributory  negligence,  in  at- 
tempting to  cross  the  track  of  the  railway  at  the  time." 

And  also  that  the  court  erred  in  refusing  to  give  the  following 
special  charges  requested  by  the  defendant  below,  and  to  the  refusal 
of  which,  exception  was  also  noted: 
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"If  you  find  that  in  placing  himself  in  front  of  defendant's  cars, 
Vincent  Moeller  did  not  exercise  that  degree  of  care  which  children  of 
his  age  are  accustomed  to  exercise  under  the  same  pr  similar  circum- 
stances, and  that  such  act  upon  his  part,  was  the  proximate  cause  of 
the  accident,  then  I  charge  you  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendant.' ' 

And  also  that  the  court  erred  in  refusing  to  give  the  following 
special  charge: 

"If  you  find  that  the  act  of  Vincent  Moeller  in  placing  himself  in 
front  of  defendant's  car,  was  the  direct  and  proximate  cause  of  the 
injuries  which  resulted  in  his  death,  then  your  verdict  must  be  for  the 
defendant." 

We  think  the  action  of  the  court  in  respect  to  these  special  charges, 
was  erroneous.  The  difficulty  seems  to  have  been  occasioned  by  the 
view  taken  by  the  learned  trial  judge,  that  a  child  under  seven  years  of 
age,  was  incapable,  as  matter  of  law,  of  exercising  discretion.  At  com- 
mon law,  it  is  true,  a  child  under  seven,  could  not  be  charged  with  con- 
tributory negligence,  and  in  several  of  our  Supreme  Court  Reports, 
there  appear  certain  dicta  from  which  it  appears  the  common-law  rule 
was  more  or  less  favored.  No  doubt,  relying  upon  these  dicta,  and 
Lake  Erie  &  W.  Ry.  v.  Mackey,  53  Ohio  St.  370  [41  N.  E.  Rep.  980;  29 
L.  R.  A.  757;  53  Am.  St.  Rep.  640],  the  court  below  assumed  that  the 
common-law  rule  still  obtained  in  Ohio.  In  the  course  of  its  opinion, 
in  Lake  Erie  cfe  W.  Ry.  v.  Mackey,  supra,  the  court  quoting  from 
Bishop,  says  that  a  child  under  seven  years  of  age,  is  presumed  in- 
capable of  crime  and  it  would  seem  the  principle  should  have  applica- 
tion to  a  case  of  negligence.  If  Lake  Erie  &  W.  Ry.  v.  Mackey,  supra,  is 
closely  scanned  however,  it  will  be  found  to  have  turned,  so  far  as  the 
question  of  contributory  negligence  is  concerned,  on  a  question  of 
pleading  merely,  and  the  decision  bore  upon  the  presumptions  to  be  in- 
dulged in  when  considering  the  pleadings.  At  page  380  of  that  case, 
we  find: 

"The  criticisms  are,  *  *  *  that  the  presumption  of  con- 
tributory negligence  arising  from  the  facts  stated' '  in  the  petition  "is 
not  overcome  by  the  proper  averments." 

At  page  380,  Judge  Spear  says: 

"It  is  insisted  that  the  petition  fails  to  state  a  cause  of  action,  and 
that  the  trial  court,  therefore,  erred  in  overruling  a  general  demurrer 
to  that  pleading." 

And  again  at  page  383,  the  court  says: 

"Nor  is  the  petition  faulty  in  that  it  does  not  sufficiently  negative 
the  presumption  of  contributory  negligence." 

And  again  at  page  384,  the  court  says: 

"It    follows     that    the     averment     (immaturity)     is     sufficient 
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to  rebut  any  legal  presumption  of  contributory  negligence  from 
other  facts  appearing  in  the  petition.' ' 

It  was  accordingly  held  that  the  trial  court  properly  overruled  a 
demurrer  to  the  petition.  An  analysis  of  this  case,  therefore,  shows 
that  the  decision  involved  related  to  a  question  of  pleading,  and  had 
nothing  whatsoever  to  do  with  the  case  when  submitted  on  the  evidence. 
This  is  further  evidenced  in  the  syllabus. 

In  Cleveland  Term.  &  Vol.  Ry.  v.  Heiman,  9  Circ.  Dec  222  (16 
R.  487),  it  was  held  that  in  an  action  for  negligently  killing  a  boy,  the 
allegation  that  he  was  only  twelve  years  old  and  of  immature  judg- 
ment, repels  the  presumption  of  contributory  negligence  that  might 
otherwise  be  apparent  on  the  face  of  the  petition  as  to  make  it  vulner- 
able to  a  demurrer;  and  at  page  227,  the  court  goes  on  to  say  (speaking 
with  reference  to  Lake  Erie  &  W.  Ry.  v.  Mackey,  supra) : 

"It  is  quite  apparent  from  these  authorities  that  there  are  two 
principles  deducible.  First,  the  rule  by  which  the  conduct  of  children 
of  a  given  age  (under  fourteen)  is  to  be  judged.  Second,  that  when 
such  age  affirmatively  appears  in  the  petition  for  the  purpose  of  as- 
serting a  cause  of  action,  the  causcshall  not  be  defeated  because  of  the 
apparent  contributory  negligence.  The  allegation  of  age  (being  un- 
der fourteen  or  of  any  given  age  under  that,  or  of  immature  years)  has 
the  effect  usually  of  removing  the  imputation  of  neglect;  or  in  other 
words,  the  effect  of  the  presumption,  which  would  otherwise  arise,  is 
avoided.  But,  it  must  be  equally  apparent  that  the  removal  of  this 
presumption  by  allegation  of  age  is  limited  to  pleading  only,  and  can- 
not be  held  to  supply  proof  so  far  as  recovery  is  concerned.  *  *  * 
So  that  the  rule  in  Ohio  clearly  is,  that  any  person  under  the  age  of 
fourteen,  because  that  seems  to  be  the  age  required  by  the  Supreme 
Court,  is  held  to  that  degree  of  care,  to  relieve  them  of  contributory 
negligence,  that  would  be  attributed  to  persons  of  his  age  and  experi- 
ence.' * 

What  was  said  in  the  opinion  in  Lake  Erie  &  W.  Ry.  v.  Mackey, 
supra,  therefore,  is  scarcely  authority  for  the  proposition  announced 
by  the  court  below.  On  the  other  hand,  in  Rolling  Mill  Co.  v.  Corrigan, 
46  Ohio  St.  282  [20  N.  E.  Rep.  466;  3  L.  R.  A.  385;  15  Am.  St.  Rep. 
596],  the  Supreme  Court,  speaking  of  contributory  negligence,  an- 
nounced the  rule  as  to  children  generally,  and  in  this  syllabus  it  is 
said: 

"Jn  the  application  of  the  doctrine  of  contributory  negligence  to 
children,  in  actions  by  them,  or  in  their  behalf,  for  injuries  occasioned 
by  the  negligence  of  others,  their  conduct  should  not  be  judged  by  the 
same  rule  which  governs  that  of  adults;  and  while  it  is  their  duty  to 
exercise  ordinary  care  to  avoid  -the  injuries  of  which  they  complain, 
ordinary  care  for  them,  is  that  degree  of  care  which  children  of  the 
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same  age,  of  ordinary  care  and  prudence,  are  accustomed  to  exercise 
tinder  similar  circumstances/* 

This  rule  appears  to  be  established  not  only  in  Ohio,  bat  generally, 
by  the  overwhelming  weight  of  authority.  See  Shearman  &  Bedfield, 
Negligence  Par.  73.  That  the  common-law  role  above  adverted  to,  is 
discarded  in  Ohio,  is  shown  by  the  court's  opinion  in  Boiling  Mill  Co. 
v.  Corrigan,  supra,  wherein  Judge  Williams  said  at  page  288 : 

"We  have  found  no  decision  of  this  court  upon  the  subject  of 
contributory  negligence  of  infants,  or  the  measure  of  care  required  of 
them.  Elsewhere  the  decisions  are  conflicting.  Each  of  three  different 
rules  on  the  subject,  has  found  judicial  sanction.  One  rule  requires 
of  children,  the  same  standard  of  care,  judgment  and  discretion,  in 
anticipating  and  avoiding  injury,  as  adults  are  bound  to  exercise. 
Another  wholly  exempts  small  children  from  the  doctrine  of  contribu- 
tory negligence.  Between  these  extremes,  a  third,  and  more  reasonable, 
rule  has  grown  into  favor,  and  is  now  supported  by  the  great  weight 
of  authority,  which  is,  that  a  child  is  held  to  no  greater  care,  than  is 
usually  possessed  by  children  of  the  same  age." 

And  again  at  page  290,  the  court  said: 

"We  think  it  a  sound  rule,  therefore,  that  in  the  application  of 
the  doctrine  of  contributory  negligence  to  children,  in  actions  by  them 
or  in  their  behalf  for  injuries  occasioned  by  the  negligence  of  others, 
their  conduct  should  not  be  judged  by  the  same  rule  which  governs 
that  of  adults,  and,  while  it  is  their  duty  to  exercise  ordinary  care  to 
avoid  the  injuries  of  which  they  complain,  ordinary  care  for  them,  is 
that  degree  of  care  which  children  of  the  same  age,  of  ordinary  care 
and  prudence,  are  accustomed  to  exercise,  under  similar  circumstances." 

In  Rolling  Mill  Co.  v.  Corrigan,  supra,  therefore,  the  question  as 
to  whether  the  child  exercised  such  care  as  a  child  of  the  same  age,  of 
ordinary  care,  is  accustomed  to  exercise  under  similar  circumstances, 
was  left  to  the  jury  under  proper  instructions.  True,  in  Rolling  Mill 
Co.  v.  Corrigan,  supra,  the  child  was  over  seven  (it  was  under  the  age 
of  fourteen)  but  as  the  doctrine  announced  in  the  Corrigan  case  is 
unqualified  and  makes  no  age  limit,  we  are  unable,  in  view  of  the  rule 
laid  down  in  the  syllabus,  to  create  an  exception,  and  say  that  a  child 
under  seven  is  to  be  conclusively  held  to  be  incapable  of  a  negligent 
act,  directly  contributing  to  injury  received  by  it.  This  rule  seems  to 
have  obtained  in  the  case  of  Ludtke  v.  Railway,  24  0.  C.  C.  120,  126. 
That  case  arose  several  years  after  Lake  Erie  &  W.  Ry.  v.  Mackey, 
supra,  and  the  court  (Haynes  and  Mooney,  JJ.)  said: 

"This  child,  it  appears,  was  a  child  about  six  years  of  age,  or  a 
little  older,  and  the  question  whether  the  child  was  negligent,  if  he 
was  old  enough  to  be  capable  of  a  negligent  act,  if  that  was  the  claim 
made  in  the  case,  should  have  gone  to  the  jury." 
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It  is  said: 

4 'That  the  law  is,  that  a  child  under  six  years  of  age  is  incapable 
of  committing  an  act  of  negligence;  it  has  not  sufficient  knowledge, 
but  there  are  cases  that  do  not  take  that  view, — that  hold  to  the  contrary. 
I  do  not  find,  or  at  least  I  have  not  seen,  any  cases  in  Ohio,  touching 
that  point.' ' 

The  question  as  to  whether  a  child  is  incapable  of  a  negligent  act, 
was  accordingly  held  one  for  the  jury.  See  also  Mt.  Adams  &  Eden 
Park  Inc.  Ry.  v.  Doherty,  6  Circ.  Dec.  810  (8  R.  349) ;  Kentucky  Hotel 
Co.  v.  Camp,  97  Ky.  424  [30  S.  W.  Rep.  1010]  (child  under  seven 
years  of  age) ;  Wendell  v.  Railway,  91  N.  Y.  420;  Citizeiis  Electric  Ry. 
L.  &  P.  Co.  v.  Belt,  26  O.  C.  C.  691.  Affirmed  by  the  Supreme 
Court  without  report  Citizens'  Elec.  Ry.  L.  &  V.  Co.  v.  Bell,  70  Ohio 
St.  482. 

In  Atchason  v.  Traction  Co.  90  App.  Div.  571  [86  N.  Y.  Supp. 
176],  it  was  held: 

"  There  can  be  no  recovery  whether  a  child  is  sui  juris  or  not, 
if  it  did  not  exercise  the  same  care  as  children  of  the  same  age  under  the 
same  or  similar  circumstances." 

If,  then,  we  are  correct  in  our  deductions,  as  the  circumstances  of 
this  particular  case  were  such  as  necessarily  devolved  carefulness  upon 
the  child,  as  the  evidence  fairly  put  in  question  the  due  exercise  of  care 
on  the  child's  part,  the  jury  should  have  been  permitted  to  consider 
whether  the  plaintiff  although  a  child  of  tender  years,  exercised  such 
care  as  children  of  its  own  age  are  accustomed  to  exercise  under  the 
same  or  similar  circumstances.  If  it  did  not,  and  the  failure  so  to  do 
was  the  proximate  cause  of  the  injury,  there  could  be  no  recovery. 
The  question  was  fairly  raised  by  the  traction  company  when  it  re- 
quested the  charge: 

"If  you  fitid  that  the  act  of  Vincent  Moeller  in  placing  himself  in 
front  of  defendant's  car,  was  the  direct  and  proximate  cause  of  the 
injury  which  resulted  in  his  death,  then  your  verdict  must  be  for  the 
defendant." 

As  stated  under  the  circumstances  and  the  evidence,  the  burden 
was  upon  the  plaintiff  to  show  it  exercised  due  care.  The  refusal  of 
the  court,  however,  to  give  the  charges  of  plaintiff  in  error,  above  set 
out,  and  the  giving  of  the  special  charge  requested  by  plaintiff  below, 
foreclosed  any  or  all  consideration  by  the  jury  of  the  defects,  if  any 
there  were,  in  plaintiff's  case.  It  shut  out  absolutely  any  consideration 
of  the  carefulness  of  the  child.  Defendant  in  error  contends  that  the 
instructions  asked  by  plaintiff  in  error  above  referred  to,  were  plain 
instructions  on  the  subject  of  contributory  negligence,  and  as  there  was 
no  such  plea  in  the  case,  there  was  no  authority  to  charge  the  jury  upon 
that  proposition.    This  argument,  however,  is  not  sound.    The  plain- 
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tiff  was  bound  to  show  by  his  case  that  he  did  not  cause  the  injury;  in 
other  words,  he  was  bound  to  show  the  exercise  of  ordinary  care.  Cin- 
cinnati v.  Frazer,  9  Circ.  Dec.  487  (18  B.  50).  See  also  Robison  v. 
Gary,  28  Ohio  St.  241;  Bolt.  &  O.  By.  v.  Whitacre,  35  Ohio  St.  627; 
Beech,  Contr.  Neg.  (2  Ed.)  Sec.  427;  Hays  v.  Gallagher,  76  Pa.  St  136, 
140. 

At  page  250  of  the  bill  of  exeptions,  it  appears  the  court  charged 
the  jury: 

"That  a  motorman  ordinarily  has  the  right  to  assume  that  pedes- 
trians will  exercise  ordinary  care  to  avoid  danger  when  crossing  the 
street,  but  as  this  presumption  does  not  exist  as  to  young  children  un- 
der seven  years  of  age,  he  must  take  precautions  accordingly." 

For  the  reasons  above  given,  the  charge  was  erroneous,  and  if  the 
law  were  otherwise,  an  instruction  of  this  character  would  practically 
make  the  traction  company  an  insurer  of  the  safety  of  children  under 
seven  years  of  age,  upon  the  streets. 

We  think  there  was  error  in  refusing  the  special  charge  offered 
by  defendant  before  argument,  regarding  the  measure  of  damages, 
which  charge  limited  damages  to  the  pecuniary  injury  of  Mary  Ann 
Moeller.  The  charge  was  based  upon  Cincinnati  St.  By.  v.  Altemeier, 
60  Ohio  St.  10  [53  N.  E.  Rep.  300],  and  was  correct.  The  court  like- 
wise erred  in  the  general  charge  (record,  pages  252,  253)  wherein  the 
jury  was  charged  to  assess  damages  suffered  by  the  mother  and  sister 
of  deceased.  The  error  grew  out  of  the  failure  of  plaintiff  formally  to 
prove  the  existence  and  circumstances  of  the  sister  at  the  trial.  The 
evidence  shows  the  sister  was  alive  at  the  time  of  the  injury,  but  there 
is  no  evidence  as  to  whether  she  was  living  at  the  time  the  jury  assessed 
damages  for  her.  The  court  proceeded  on  the  theory,  that,  as  it  ap- 
peared the  sister  was  alive  at  the  time  of  the  injury,  the  law  would 
presume  she  was  still  alive,  and  that  the  burden  would  be  on  defend- 
ant to  refute  the  presumption.  A  presumption,  however,  is  never  a 
substitute  for  proof  of  an  independent  and  material  fact.  United 
States  v.  Ross,  92  IT.  S.  281,  285  [23  L.  Ed.  707]. 

While  the  administrator  in  an  action  of  this  character,  for  wrong- 
ful death,  under  the  statute,  is  a  mere  nominal  party,  nevertheless,  the 
allegation  of  beneficiaries  is  material  to  its  maintenance,  and  it  is  neces- 
sary to  prove  their  existence  at  the  trial.  The  action  is  strictly  for  their 
benefit,  and  even  though  they  may  have  been  in  existence  at  the  time 
suit  was  filed,  non  constat  but  that  some  of  them  or  all  of  them  may 
have  died  before  the  trial.  Suppose  the  rule  were  otherwise,  and  the 
burden  were  on  defendant  to  prove  the  nonexistence  of  the  beneficiaries. 
Suppose  the  next  of  kin  were  alleged  to  be  alien  nonresidents  (residents 
of  Italy  let  us  say,  as  was  the  case  in  Pitts.  C.  C.  &  St.  L.  Ry.  v.  Naylor, 
73  Ohio  St.  115) ;  it  would  be  an  awkward  burden  for  a  defendant,  un- 
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der  such  circumstances,  to  prove  the  circumstances  or  existence  of  the 
next  of  kin.  And  yet,  such  would  be  the  result  of  the  rule  contended 
for  by  defendant  in  error. 

But  we  think  the  rule  is  sufficiently  clear  in  Cincinnati  St.  By.  v. 
Altemeier,  supra.  In  that  case  it  was  said :  In  actions  of  this  character 
"under  Sees.  6134,  6135  [Lan.  9673,  9675]  Rev.  Stat.,  'the  jury  may 
give  such  damages,  not  exceeding  $10,000,  as  they  may  think  pro- 
portionate to  the  pecuniary  injury  *  *  *  to  the  persons  re- 
spectively for  whose  benefit  such  action  shall  be  brought.'  "  And  at 
page  14,  the  court  said: 

"But  how  shall  this  pecuniary  injury  to  the  survivors  be  ascer- 
tained and  measured  by  the  jury?  Manifestly  it  must  be  determined 
by  the  jury  from  the  evidence  in  the  case,  and  not  merely  by  guess. 
Such  facts  should  be  established  in  the  case  by  evidence  as  will  enable 
the  jury  to  fix  the  amount  of  the  pecuniary  loss  to  each  person  en- 
titled to  share  in  the  recovery,  and  the  jury  should  confine  the  verdict 
to  the  amount  of  loss  so  proven.  -  To  warrant  a  recovery  at  all,  it  must 
be  shown  by  the  evidence  that  in  the  usual  course  of  events  in  life  the 
beneficiary  would  have  received  financial  aid  from  the  deceased  had  he 
lived,  and  the  approximate  amount  of  such  aid." 

Ai^d  again,  at  page  16,  the  court  goes  on  to  say : 

"The  jury  should  be  governed  by  the  circumstances  of  each  case 
as  shown  by  the  evidence,  and  return  a  verdict  for  such  an  amount  as 
the  evidence  shows  the  reasonable  pecuniary  loss  to  be,  and  if  no 
pecuniary  loss  is  proven,  the  verdict  should  be  for  the  defendant/' 

Here  then,  even  if  the  hypothesis  of  the  court  could  be  indulged, 
and  the  sister  of  decedent  presumed  to  be  alive  at  the  time  of  trial, 
as  the  record  is  devoid  of  testimony  as  to  the  age,  health  or  other  circum- 
stances of  the  sister,  what  basis  was  there  for  the  jury  to  find  pecuniary 
loss  as  to  her?  As  to  this  beneficiary,  therefore,  the  verdict  was  not 
determined  on  evidence,  and  was  mere  guess  work. 

Under  the  allegations  in  the  petition,  we  do  not  think  that  the 
court  erred  in  admitting  testimony  as  to  the  child's  injuries,  notwith- 
standing the  death  of  the  child  was  admitted  to  be  due  to  injuries  re- 
ceived. It  was  admissible  because  the  nature  of  the  injuries  sustained, 
tended  to  prove  some  of  the  allegations  of  the  petition.  For  example: 
The  charge  that  there  was  a  failure  to  drop  the  fender;  likewise,  the 
charge  that  there  was  a  failure  to  check  the  speed  of  the  car,  or  to  apply 
the  brake.     See  2  Wigmore,  Evidence  Sec.  1158. 

It  was  also  urged  that  the  court  erred  in  refusing  to  permit  one  of 
the  plaintiff  in  error's  witnesses  to  testify  as  to  a  remark  made  by  the 
child's  sister  after  the  accident,  and  concerning  the  act  of  the  child  in 
running  in  front  of  the  car.  The  action  of  the  court  was  proper,  be- 
cause the  sister's  remark  was  a  mere  account  of  a  past  transaction,  and 
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was  not  a  part  of  the  res  gesta.  Clew  C.  &  C.  Ry.  v.  Mara,  26  Ohio 
St.  185. 

For  the  above  reasons,  we  conclude  that  the  judgment  below  must 
be  reversed,  verdict  set  aside  and  new  trial  ordered. 

Ferris  and  Littleford,  JJ.,  concur. 


PLEADING— STOCKHOLDERS*  LIABILITY. 

[Licking  Common  Pleas,  February,  1906.] 
Edward  Umsteatter  et  al.  v.  Newark  Sav.  Bank  Co.  et  al. 

1.  Time  of  Enforcement  of  Stockholders'  Liability  Governs  Those  Who  Are 

Tn  an  action  to  enforce  the  statutory  liability  of  stockholders,  a  demurrer 
will  lie  to  an  allegation  in  the  answer  of  a  defendant,  that  he  was  not 
a  stockholder  at  the  time  when  the  debt  mentioned  in  the  petition  was 
contracted.  Those  who  are  stockholders  at  the  time  of  the  enforcement 
of  the  liability  shall  be  liable  in  such  an  action. 

2.  Claim  Need  not  be  Presented  to  Administrator  of  Deceased  Stockholder. 

In  an  action  to  enforce  stockholders'  liability,  it  is  no  defense  for  the  admin- 
istrator of  the  estate  of  a  deceased  stockholder  that  no  verified  claim 
has  ever  been  presented  to,  and  allowed  by,  him. 

3.  Creditor  of  Insolvent  Corporation  may  Sue  to  Enforce  Stockholders'  Lia- 
bility before  Receiver  Ascertains  that  Assets  Are  Insufficient. 

The  statutory  liability  of  stockholders  in  a  corporation  is  not  an  asset  in 
the  hands  of  a  receiver  and,  while  an  action  by  a  creditor  to  enforce  such 
liability  should  be  postponed  until  the  assets  in  the  hands  of  the  receiver 
are  found  to  be  insufficient  to  pay  the  debts,  a  creditor  may  bring  his 
action  before  such  fact  is  ascertained. 

4.  Executor  must  State  in  Defense  that  Estate  has  been  Fully  Settled  and 
Statute  of  Limitations  has  Run. 

An  allegation  in  an  answer  by  the  executor  of  a  deceased  stockholder,  in 
an  action  to  enforce  the  statutory  liability  against  the  estate  of  the  de- 
cedent, that  no  claim  was  ever  presented  for  allowance,  without  allegations 
that  the  estate  has  been  fully  settled  and  that  the  statute  of  limitations 
has  run  against  the  claim,  does  not  constitute  a  defense. 

6.  Bank  Organized  under  Ohio  Laws — Double  Liability  En  forcible  against 
Stockholders. 
Where  the  insolvent  corporation  is  a  bank  organized  under  Ohio  laws,  an 
allegation  that  a  defendant  stockholder  is  not  liable  for  anything  beyond 
•the  subscription  price  of  his  stock  does  not  state  a  good  defense. 
[Syllabus  approved  by  the  court.] 

Wayne  Collier,  for  plaintiffs. 

P.  Black,  J.  B.  Jones,  Hunter  &  Hunter,  Flory  &  Flory  and 
Norfell  &  Norfell,  for  defendants. 

SEWARD,  J.  (Orally.) 

The  case  of  Edward  Umsteatter  et  al.  v.  The  Newark  Savings  Bank 
Co.  et  al.  is  a  suit  to  enforce  the  statutory  liability  of  stockholders. 
The  suit  originally  was  a  suit  to  enforce  statutory  liability,  and  also  to 
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enforce  the  payment  of  unpaid  subscriptions  to  the  capital  stock.  The 
question  as  to  the  unpaid  subscriptions  to  the  capital  stock  has  been 
dismissed,  and  there  is,  therefore,  only  one  question  before  the  court, 
and  that  is  as  to  the  statutory  liability  of  stockholders. 

There  are  several  answers  and  there  are  demurrers  to  each  one 
of  them.  The  court  will  have  te  take  them  in  their  order.  Each  seems 
to  be  different  from  the  other.  There  is  a  demurrer  to  the  second  de- 
fense of  the  answer  of  E.  L.  Weisgarber,  administrator.  The  second 
defense  is  as  follows : 

"The  said  E.  L.  Weisgarber  says  he  denies  that  the  said  W.  G.  . 
Taafel  was  a  stockholder  in  the  said  Newark  Savings  Bank  at  the  time  v 
the  debt  mentioned  in  first  and  second  cause  of  action  was  contracted." 

This  is  an  important  feature  in  the  case,  and  the  Supreme  Court 
has  held  in  Brown  v.  Hitchcock,  36  Ohio  St.  667,  the  last  case  in  that 
volume,  that  the  liability  attaches  when  the  contract  is  made  with  the 
creditor  of  the  corporation.  This  is  a  decision  by  a  divided  court,  two 
of  the  judges  rendering  a  dissenting  opinion.  That  was  under  the  old 
statute — Section  3258  Rev.  Stat. — which  reads  as  follows: 

"The  stockholders  of  a  corporation  which  may  be  hereafter  formed, 
and  such  stockholders  as  are  now  liable  under  former  statutes,  shall  be 
deemed  and  held  liable,  in  addition  to  their  stock,  in  an  amount  equal 
to  the  stock  by  them  subscribed,  or  otherwise  acquired,  to  the  creditors 
of  the  corporation,  to  secure  the  payment  of  the  debts  and  iiabiluies  of 
the  corporation. ' ' 

That  was  passed  in  1844,  I  believe.  (52  0.  L.  44.)  That  was  the 
old  statute,  and  remained  in  force  until  1902,  when  it  was  amended  by 
the  legislature.    It  reads : 

"Section  3259.  The  term  'stockholders,'  as  used  in  the  preceding 
section,  shall  apply  not  only  to  such  persons  as  appear  by  the  books  of 
the  corporation  to  be  such,  but  to  any  equitable  owner  of  stock,  although 
the  stock  appears  on  the  books  in  the  name  of  another. 

"Section  3260.  A  stockholder  or  creditor  may  enforce  such  liability 
by  action  jointly  against  all  the  holders  or  owners  of  stock,  which  action 
shall  be  for  the  benefit  of  all  the  creditors  of  the  corporation,  and  against 
all  persons  liable  as  stockholders ;  and  in  such  action  there  shall  be  found 
and  determined  the  amount  payable  by  each  person  liable  as  stockholder 
on  all  the  indebtedness  of  the  corporation/  *  etc. 

This  section  is  in  the  Revised  Statutes  of  1880.  In  this  decision 
by  the  Supreme  Court,  wherein  the  judges  differed  as  to  the  law  govern- 
ing such  questions,  the  majority  of  the  court  holding  that  the  persons 
who  were  stockholders  at  the  time  the  contract  was  made  with  the 
corporation  are  the  persons  who  are  liable  on  the  stock,  two  dissenting 
opinions  were  rendered,  one  by  Mcllvaine  and  one  by  Johnson,  that  that 
is  not  the  law  in  Ohio,  and  holding  that  those  persons  who  were  stock- 
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holders  at  the  time  the  liability  is  enforced  were  liable — that  they  are 
the  persons  who  are  contemplated'  by  the  statute.  The  legislature,  in 
1902,  amended  that  statute,  and  I  think  in  view  of  that  decision  of  the 
Supreme  Court,  although,  of  course,  that  does  not  appear.  It  "is  Rev. 
Stat.  3258  (Lan.  5202) : 

"The  stockholders  of  a  corporation  who  are  the  holders  of  its  shares 
at  a  time  when  its  debts  and  liabilities  are  enforceable  against  them 
[that  is,  against  the  stockholders,  and  not  against  the  corporation]  shall 
be  deemed  and  held  liable,  equally  and  ratably,  and  not  one  for  another, 
in  addition  to  their  stock,  in  an  amount  equal  to  the  stock  by  them  so 
held." 

And  so  the  legislature  has  fixed  the  stockholders  who  are  liable  a 
creditor  as  those  "who  are  the  holders  of  its  shares  at  a  time  when  tho 
debts  and  liabilities  are  enforceable  against  them,"  conforming  to  tho 
dissenting  opinion  of  Mcllvaine  and  Johnson  in  Brown  v.  Hitchcock, 
supra.  So  as  to  this  allegation  that  Taafel  was  not  a  stockholder  at  the 
time  that  the  debt  mentioned  in  the  first  and  second  causes  of  action  in 
the  petition  was  contracted,  the  demurrer  to  that  must  be  sustained.  If 
it  were  not  for  this  amendment,  as  the  court  views  it — the  recent  amend- 
ment to  the  statute  by  the  legislature — the  demurrer  would  have  to  be 
overruled  as  to  that  branch. 

Then  there  is  a  demurrer  „o  the  third  defense: 

"The  said  E.  L.  Weisgarber  says  that  the  said  W.  G.  Taafel  died 
on  or  about  the  twenty-eighth  day  of  July,  1904,  long  before  the  com- 
mencement of  this  action.  That  he,  the  said  E.  L.  Weisgarber,  was  on 
the day  of  August,  1904,  duly  appointed  and  qualified  as  admin- 
istrator of  the  estate  of  said  W.  G.  Taafel  and  has  been  acting  as  such 
ever  since.  That  the  plaintiff  has  not  nor  has  anyone  else  ever  pre- 
sented to  him  as  such  administrator  for  allowance  the  said  claim  set  out 
in  the  petition,  properly  verified  according  to  law  or  any  claim  what- 
ever." 

This  court  held  in  Roebling  Sons  Co.  v.  Coal  &  Iron  Co.  17  Dec. 
8,  that  it  was  not  necessary  to  present  a  claim  against  the  adminis- 
trator for  statutory  liability,  holding,  as  the  circuit  court  so  held  in 
Joecken  v.  Savings  &  Banking  Co.  24  0.  C.  C.  605,  and  the  court  will 
not  refer  to  that  further. 

For  fourth  'defense  to  the  first  and  second  causes  of  action : 

"The  said  defendant  says  that  in  a  suit  commenced  by  L.  P. 
Schaus  in  the  common  pleas  court  of  Licking  county,  Ohio,  being  case 
No.  13025,  long  before  this  suit  was  commenced,  A  A.  Stasel  was  duly 
appointed  by  the  said  court  as  receiver  of  the  said  bank  and  qualified 
as  such  and  has  been  and  still  is  acting  as  such  receiver.  That  $aid  re- 
ceiver was  ordered  by  said  court  to  take  charge  of  all  of  the  property, 
assets,  accounts  and  claims  of  every  description  of  said  bank  and  con- 
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vert  the  same  into  money.  That  whatever  is  due  from  the  said  W.  G. 
Taafel,  or  from  said  defendant  as  his  administrator  is  an  asset  of  said 
bank,  and  belongs  to  the  said  receiver,  and  it  ip  his  duty  to  collect  the 
same  and  apply  the  same  as  directed  by  the  said  court  in  the  said  case. 
That  said  plaintiff  has  no  right  or  authority  to  maintain  the  said  action." 

As  far  as  the  second  cause  of  action  is  concerned,  in  the  petition, 
this  answer  would  be  impervious  to  a  demurrer,  but  the  statutory  lia- 
bility of  stockholders  is  not  an  asset  of  the  corporation ;  it  is  a  liability 
to  the  creditors,  if  after  the  payment  of  the  debts  there  is  not  sufficient 
remaining  due  to  pay  the  creditors,  then  they  may  proceed  under  the 
statutory  liability  of  the  stockholders.  The  receiver  might  bring  an 
action  to  enforce  the  statutory  liability  after  it  is  ascertained  that  the 
assets  will  not  pay  the  corporation  creditors.  But,  he  is  not  the  only 
person.  A  creditor  may  do  the  same  thing  under  the  statute;  and  to 
say  that  because  a  receiver  has  been  appointed,  a  creditor  has  no  right 
to  proceed,  would  be  flying  in  the  face  of  the  statute,  as  the  court  views 
it;  and  while  this  probably  ought  to  be  postponed  until  an  ascertainment 
is  made  by  the  receiver  as  to  what  the  assets  of  the  corporation  will  be, 
the  court  is  without  authority  to  control  that.  And  so,  the  demurrer 
to  these  various  defenses  is  sustained 

As  to  the  answer  of  Judge  Hunter  as  executor  of  Reinhart  Scheid- 
ler: 

A  demurrer  is  interposed  to  the  third  and  fourth  defenses  of  this 
answer. 

"3.  That  neither  claim  set  out  in  the  petition  was  ever  presented 
to  the  said  executor  of  said  Scheidler  for  allowance,  as  required  by  law." 

The  court  has  just  passed  upon  that  (Boebling  Sons  Co.  v.  Coal  & 
Iron  Co.  17  Dec.  8),  and  sustained  the  demurrer. 

"4.  That  said  defendant  was  appointed  executor  May  4,  1903, 
and  filed  his  first  account  as  such  in  November,  1904,  and  was  granted 
an  extension  of  time  for  one  year  from  the  filing  of  said  account,  to 
settle  said  estate. " 

The  court  does  not  think  that  allegation  makes  any  defense.  And 
the  demurrer  is  sustained  to  that. 

A  demurrer  is  interposed  to  the  second  defense  in  the  answer  of 
Henry  Scheidler.    The  second  defense  reads  as  follows : 

"That  he  denies  that  he  was  a  stockholder,  or  in  any  manner  con- 
nected with  the  said  The  Newark  Savings  Bank  Company,  prior  to 
January  15,  1904.' ' 

Under  this  section  of  the  statute,  if  he  were  a  stockholder  at  the  time 
of  the  enforcement  of  the  liability,  it  would  make  no  difference.    He 
would  still  be  liable  as  a  stockholder  on  the  statutory  liability.    The  de- 
murrer to  that  is  sustained 
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"4.  That  he  is  not  indebted  in  any  sum'  for  the  stock  he  held  on 
the  fifteenth  day  of  January,  1904,  and  that  is  all  he  ever  held." 

I  suppose  that  is  intended  to  be  to  the  second  cause  of  action.  But 
a  demurrer  is  interposed  to  it,  and  it  will  have  to  be  sustained. 

A  demurrer  is  interposed  to  the  second,  third  and  fifth  defenses  in 
the  answer  of  Dortha  M.  Weippert,  executrix  of  Christian  Weippert, 
deceased.  The  second  defense  is,  that  no  claim  was  presented  to  the  ad- 
ministratrix within  the  time  required  by  law,  and  it  is  not  alleged  that 
she  has  fully  settled  up  the  estate,  and  does  not  plead  the  statute  of 
limitations;  and  the  demurrer  to  that  is  sustained.  And  to  the  third 
defense :  It  alleges  the  appointment  of  a  receiver,  the  pendency  of  that 
suit;  the  court  has  passed  upon  that,  and  the  demurrer  to  that  will  be 
sustained. 

*  *  Fifth  defense.  For  fifth  defense  to  the  said  first  cause  of  action, 
the  said  defendant  says  that  the  Newark  Savings  Bank  is  a  corporation 
organized  under  the  laws  of  Ohio,  and  said  defendant  denies  that  the 
holders  of  the  stock  in  said  corporation  are  liable  to  anything  beyond 
their  subscription  thereto." 

There  is  a  special  statute  on  the  subject  of  banks,  and  the  court 
thinks  the  demurrer  to  that  defense  is  well  taken. 

The  next  is  as  to  the  answer  of  Laura  J.  Jones;  a  demurrer  is 
interposed  to  the  fourth  defense.  "Said  defendant  says  that  in  a  suit 
now  pending  in  the  common  pleas  court  of  Licking  county,  Ohio,  being 
case  No.  13025,  wherein  L.  P.  Schaus  is  plaintiff' ' — that  is  the  same 
defense  that  the  court  has  sustained  a  demurrer  to. 

The  demurrer  to  all  these  defenses  will  be  sustained. 


JUDGMENTS— LIENS— GAMING. 

[Union  Common  Pleas,  April  Term,  1906.] 

F.  0.  Penny  v.  Clarence  M.  Sanders  et  al. 

1.  Judgment  against  Person  Carrying  on  Bucket  Shop  not  'Necessarily  a  Lien 
on  Premises. 

A  judgment  obtained  against  a  person  carrying  on  a  "bucket  shop"  for 
money  lost  in  the  venture,  is  not  a  lien  upon  the  premises  of  another 
in  which  such  business  was  conducted;  but  only  becomes  such  lien  upon 
recovery  of  judgment  against  the  owner  who  knowingly  permits  the  use 
thereof  for  such  purposes. 

2.  Innocent  Purchaser  or  Realty,  Operated  as  Bucket  Shop,  before  Action 
Brought  Takes  Premises  Discharged  from  Lien  of  Judgment. 

Where  such  owner  sold  the  real  estate  in  which  the  illegal  business  was 
carried  on  to  an  innocent  purchaser  before  action  is  brought  to  subject 
the  same  to  the  payment  of  said  judgment,  such  innocent  purchaser  takes 
the  same  discharged  therefrom. 

[Syllabus  approved  by  the  court] 

-W.  H.  Vanwinkle  and  Hoopes  &  Robinson,  for  plaintiff, 
J.  L.  Cameron,  for  defendants . 
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Partner  cannot  confess  for  firm.  Freeman  Judgments  545,  546, 
549 ;  Rosebrough  v.  Ansley,  35  Ohio  St.  107. 

A  judgment  without  the  record  showing  a  cause  of  action  against 
the  judgment  debtor  is  void  though  entered  by  consent.  Miller  Sons 
Carriage  Co.  v.  Miller,  11  Circ.  Dec.  455  (21  R.  207) ;  See  Spoors  v. 
Coen,  44  Ohio  St.  497  [9  N.  E.  Rep.  132]. 

Enforcement  of  lien  against  owner  of  building  wherein  gambling 
is  permitted.  Binder  v.  Finkbone,  25  Ohio  St.  103 ;  Mullen  v.  Peck,  49 
Ohio  St.  447  [31  N.  E.  Rep.  1077] ;  State  v.  McMahon,  3  Dec.  15  (1  N.  % 
P.  350) ;  Cin.  H.  &  D.  By.  v.  Duckworth,  1  Circ.  Dec.  618  (2  R.  518) ; 
Lester  v.  Buel,  49  Ohio  St.  240  [30  N.  E.  Rep.  821;  34  Am.  St.  Rep. 
556] ;  Bellinger  v.  Griffith,  23  Ohio  St.  619. 

Secret  liens  are  not  favored.    Wilkins  v.  Irvine,  33  Ohio  St.  138. 

The  statute  has  made  damages  growing  out  of  the  sale  of  intoxicat- 
ing liquors  a  lien  upon  the  premises  where  sold.  Mullen  v.  Peck,  49  Ohio 
St.  447  [31  N.  E.  Rep.  1077] ;  Bellinger  v.  Griffith,  23  Ohio  St.  619. 

DOW,  J. 

The  plaintiff,  [in  F.  O.  Penny  v.  Clarence  M.  Sanders,  James  H. 
Sanders  and  B.  L.  Talmadge]  in  his  second  amended  petition,  alleges 
that  on  and  prior  to  May  5,  1905,  John  M.  Sanders,  Percy  H.  Sanders, 
and  Jesse  S.  Kagay  were  the  owners  of  certain  lots  and  the  buildings 
thereon,  in  the  village  of  Richwood. 

That  from  November  11,  1904,  to  December  6,  inclusive,  George  A. 
Baker,  under  the  business  name  of  the  George  A.  Baker  Company  had 
carried  on  the  business  of  gaming  and  gambling  in  a  room  in  said 
building. 

That  on  May  3,  1905,  plaintiff  recovered  a  judgment  against  said 
George  A.  Baker  for  $776.25,  with  interest  from  December  6,  1904,  and 
for  costs  of  suit,  for  money  lost  by  him  at  gaming  and  won  by  said 
Baker. 

That  said  judgment  was  for  money  lost  by  plaintiff  in  said  property, 
then  owned  by  said  John  M.  Sanders,  Percy  H.  Sanders  and  Jesse  S. 
Kagay,  which  business  was  carried  on  therein,  with  their  knowledge. 

That  on  May  8,  1905,  and  after  said  judgment  attached  as  a  lien 
upon  said  property,  said  last-mentioned  parties  conveyed  said  real 
estate  to  the  defendants,  Clarence  M.  Sanders  and  James  H.  Sanders. 

Plaintiff  asks  that  said  real  estate  may  be  ordered  sold,  and  from 
the  proceeds,  his  said  judgment  be  paid  with  interest  and  costs. 

Answer. 

The  defendants,  file  answer  to  said  second  amended  petition  and,  for 
defense,  say: 

They  admit  that  on  May  5,  1905,  and  for  some  time  prior  thereto 
John  M.  Sanders,  Percy  H.  Sanders  and  Jesse  S.  Kagay  were  the  owners 
of  the  real  estate  described  and  that  on  May  25,  1905,  they  conveyed 
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the  same,  for  value,  to  said  defendants,  Clarence  M.  and  James  if.  San- 
ders, and  deny  that  at  the  time  of  such  conveyance  plaintiff's  pretended 
judgment  was  a  lien  upon  the  same,  and  allege  that  whatever  judgment 
the  plaintiff  •may  have  was  illegal  and  void,  and  deny  that  the  George 
A.  Baker  mentioned  and  the  George  A.  Baker  Company  was  one  and  the 
same 

That  on  December  24,  1904,  the  plaintiff  brought  his  action  in  this 
court  against  the  George  A.  Baker  Company,  setting  forth  that  it  was 
a  partnership  firm,  doing  business  in  Ohio  and  asking  a  recovery  for 
certain  moneys  claimed  to  have  been  lost  by  dealing  in  stocks,  grain  and 
futures  with  said  company;  that  summons  was  served  on  J.  L.  Voght, 
who  was  in  charge  of  said  firm's  business;  that  said  Baker  was*  not  sued 
as  an  individual,  neither  was  he  made  a  party  as  such ;  that  while  said 
action  was  pending,  and  on  May  3,  1905,  said  Baker  filed  in  said  cause 
a  paper  by  which  he  confessed  that  he  was  indebted  to  plaintiff  in  the 
sum  of  $776.21  and  asked  to  have  judgment  rendered  against  him  in 
plaintiff's  favor,  which  was  done. 

Defendants  aver  that  by  reason  thereof  said  judgment  is  illegal  and 
void,  so  far  as  it  affects  the  rights  of  either  of  defendants. 

Further,  said  answer  denies  each  and  every  allegation  in  said 
amended  petition,  not  admitted  by  said  answer. 

Plaintiff's  reply  is  simply  a  denial  of  the  new  matter  set  out  in  said 
answer. 

This  cause  was  submitted  upon  the  testimony  and  presents  some  . 
nice  questions  for  determination. 

The  court,  from  the  evidence,  finds  the  following  state  of  facts : 

1.  That  from  November  11,  1904,  to  December  6,  1904,  one  George 
A.  Baker  was  carrying  on  what  is  termed  a  "bucket  shop"  in  the 
property  mentioned  under  the  style  of  the  George  A.  Baker  Company. 

2.  That  during  all  that  time  and  until  May  25,  1905,  John  M. 
Sanders,  Percy  H.  Sanders  and  Jesse  S.  Kagay  were  the  owners  of  the 
property  in  which  said  business,  and  of  which  they  had  knowledge,  was 
being  carried  on. 

3.  That  George  A.  Baker  was  not  the  tenant  of  the  then  owners, 
but  had  subleased  the  room  from  Carl  Algower,  the  tenant. 

4.  That  on  May  3,  1905,  the  plaintiff  recovered  a  judgment  against 
said  George  A.  Baker  for  the  sum  of  $776.25  for  moneys  by  him  lost  in 
said  bucket  shop  venture,  carried  on  by  said  Baker. 

5.  That  this  action  was  begun  on  July  1,  1905,  and  that  prior 
thereto,  to  wit  on  May  25,  1905,  the  defendants,  Clarence  M.  and  James 
H.  Sanders,  purchased  said  real  estate  for  value  without  knowledge  of 
plaintiff's  claim  of  a  lien  thereon 

Law. 
With  these  facts  found  from  the  evidence,  the  only  question  left 
for  determination  by  the  court  is,  whether  the  judgment  of  plaintiff 
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against  George  A.  Baker  of  May  3,  1905,  attached  as  a  lien  upon  the 
property  in  question  under  the  statute,  because  if  it  did  so  attach,  the 
transfer  by  the  three  owners  subsequently  to  Clarence  M.  and  James  H. 
Sanders  would  not  release  the  property  therefrom. 

At  common  law,  a  person  who  has  entered  into  an  agreement, 
founded  upon  a  consideration  illegal,  immoral  or  against  public  policy, 
a  court  will  not  aid  him,  but  will  leave  the  parties  where  they  have 
voluntarily  placed  themselves.  Thomas  v.  Cronise,  16  Ohio  54;  Hooker 
v.  DePalos,  28  Ohio  St.  251. 

This  is  upon  the  theory  that  the  suppression  of  such  immoral  and 
illegal  transactions  will  be  more  effective  by  leaving  the  parties  thereto 
where  they  have  voluntarily  placed  themselves,  than  by  affording  either 
a  remedy  against  the  other. 

In  this  transaction,  the  plaintiff  and  George  A.  Baker  entered  into 
an  unlawful  engagement,  one  contrary  to  good  morals  and  against  public 
policy.    Knowing  that  one  or  the*  other  would  lose,  plaintiff  lost. 

The  legislature  recognizing  the  rule  at  common  law,  have  enacted 
statutes  allowing  any  person  who,  by  any  bet  or  wager,  loses  money 
or  other  property,  to  recover  by  civil  action  the  money  or  property  with 
costs  of  suit,  if  brought  within  six  months.  Itevised  Statutes  4270  (Lan. 
7046). 

These  statutes  being  in  derogation  of  the  common  law  are  to  be 
strictly  construed  and  not  extended  by  implication  beyond  the  particular 
cases  of  illegality  for  which  they  provide. 

The  statutes  prohibiting  bucket  shops  and  gambling  in  stocks,  etc., 
Rev.  Stat.  6934a,  6934a-l  (Lan.  10577,  10578),  et  seq.,  nowhere,  in  direct 
terms,  provides  for  the  maintenance  of  actions  of  this  kind.  „ 

Revised  Statutes  6934a-l  (Lan.  10578)  provides  for  a  penalty 
against  the  person  maintaining  such  place,  and  also  Rev.  Stat.  6934a-5 
(Lan.  10582),  provides  for  a  like  penalty  against  the  owner  of  a  build- 
ing who  knowingly  permits  such  business  to  be  carried  on  therein,  and 
also  provides  that  such  penalty  shall  be  a  lien  upon  the  premises  on  or 
in  which  such  unlawful  acts  are  carried  on  or  permitted,  but  it  nowhere 
provides,  in  direct  terms,  for  the  recovery  of  money  lost  in  such  trans- 
action, nor  that  the  property  where  such  transactions  are  carried  on  IJi 
shall  be  subject  to  the  lien  of  a  judgment  obtained  against  a  person  " 
carrying  on  such  business  therein  or  thereon.  Kahn  v.  Walton,  46  Ohio 
St.  195  [20  N.  E.  Rep.  203]. 

Revised  Statutes  6934a  (Lan.  10577)  passed  April  15,  1882,  pro- 
vides that  all  contracts  for  options  on  grain,  etc.,  where  the  intent  of 
the  parties  thereto  is,  that  there  shall  not  be  a  delivery  of  the  commodity 
sold,  but  only  a  payment  of  differences  by  the  parties  losing,  upon  the 
rise  and  fall  of  the  market,  are  gambling  contracts  and  void,  and  it  is 
claimed  that  by  reason  of  this  provision  a  cause  of  action  has  accrued 
in  favor  of  plaintiff  under  Rev.  Stat.  4270,  4275  (Lan.  7046,  7051),  and 
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against  the  defendants  as  averred  in  this  action,  and  that  the  property 
and  building  on  and  in  which  the  transaction  occurred  is  under  Rev. 
Stat.  4275  (Lan.  7051)  subject  to  the  payment  of  the  judgment. 

Revised  Statutes  4275  (Lan.  7051)  provides  that, 

"The  property,  both  real  and  personal,  of  a  defendant  against 
whom  a  judgment  is  rendered  under  this  chapter,  either  for  fines,  costs, 
or  to  recover  money,  or  other  thing  of  value,  lost  or  paid,  shall  be 
liable  therefor,  without  exemption,  and  such  judgment  shall  be  a  lien 
thereon  until  paid ;  if  the  owner  of  the  building  in  which  the  money  was 
lost  knowingly  permits  it  to  be  used  for  gaming  purposes,  such  build- 
ing, and  the  real  estate  upon  which  it  stands,  shall  be  liable  therefor  in 
the  same  manner.' ' 

The  case  of  Trout  v.  Marvin,  24  O.  C.  C.  333,  has  been  cited  as  one 
in  which  a  construction  has  been  given  to  this  section.  In  that  case. 
Trout  recovered  a  judgment  against  Clifford  &  Gossman  for  money  staked 
and  lost  by  gambling  in  a  room  belonging  to  Marvin,  which  the  defend- 
ant Marvin  had  full  knowledge  was  being  used  for  the  purposes  of 
gaming;  that  said  judgment  could  not  be  made  by  execution  from  said 
defendants ;  an  action  was  brought  against  Marvin,  who,  at  the  time  of 
bringing  the  action  against  him,  as  well  as  at  the  time  the  cause  of 
action  against  Clifford  and  Gossman  accrued,  was  the  owner  of  the 
building  in  which  the  illegal  transaction  occurred.  The  prayer  was  for 
a  decree,  declaring  said  judgment  a  lien  on  said  real  estate  and  for 
an  order  for  the  sale  thereof  to  satisfy  said  judgment.  The  court  found 
and  adjudged  that  the  premises  of  Marvin,  in  which  the  gaming  was 
carried  on  was  liable  for  the  judgment  of  Trout. 

This  case  was  affirmed  by  our  Supreme  Court,  as  well  as  by  the 
United  States  Supreme  Court. 

The  case  at  bar  presents,  however,  a  question  not  an  issue  in  Trout 
v.  Marvin,  supra.  In  that  case,  Marvin  was  the  owner  of  the  property, 
not  only  at  the  time  of  the  gambling  transaction  carried  on  therein, 
but  continued  to  be  the  owner  until  after  the  decree  against  him,  ad- 
judging the  judgment  of  Trout  to  be  a  lien  thereon. 

In  this  case,  the  present  owners  bought  the  premises  some  months 
before  the  present  action  was  instituted  and  without  knowledge  of  the 
judgment  of  plaintiff  against  Baker. 

The  action  against  Baker  was  a  personal  action  merely,  no  remedy 
being  sought  against  the  real  estate.  Did  the  personal  judgment  against 
Baker  create  a  lien  upon  the  property  of  defendants  in  this  action? 

This  question  was  not  decided  in  the  Marvin 'case  and  so  far  as 
this  statute  is  concerned,  has  not  been  passed  upon  to  my  knowledge. 

Adair  Law. 

Under  the  Adair  Liquor  Law,  which  provides  for  the  recovery  of 
fines  and  for  damages  against  one,  who,  by  the  sale  of  intoxicating 
liquors,  has  injured  another  in  person,  property  or  means  of  support, 
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the  provisions  are  very  similar  to  the  gaming  sections  just  considered. 

Revised  Statutes  4363  (Lan.  7238)  reads: 

"For  all  fines,  costs,  and  damages  assessed  against  any  person  in 
consequence  of  the  sale  of  intoxicating  liquors,  *  *  *  the  real  estate 
and  personal  property  of  such  person,  of  every  kind,  without  exception 
or  exemption,  except  under  Sec.  5430  [8958];  and  such  fines,  costs,  and 
damages  shall  be  a  lien  upon  such  real  estate  until  paid." 

This  is  identical  with  the  first  clause  of  Rev.  Stat.  4275  (Lan.  7051). 

Then  Rev.  Stat.  4364  (Lan.  7239)  provides  that  if  a  person  rents  or 
leases  a  building  or  premises  for  the  sale  of  intoxicating  liquors,  or 
permits  the  same  to  be  so  used,  such  building  or  premises,  so  leased, 
used  or  occupied,  shall  be  liable  for  and  may  be  sold  to  pay  all  fines, 
costs  and  damages  assessed  against  any  person  occupying  the  same. 

This  section  is  similar  to  the  second  clause  of  Rev.  Stat.  4275  (Lan. 
7051). 

In  both  cases,  the  judgment  against  the  person  carrying  on  the 
business  shall  be  a  lien  upon  all  his  property  and  it  shall  be  subjected 
to  payment  without  exemption.  But  as  against  the  owner,  if  he  is  not 
the  person  carrying  on  the  business,  the  property  occupied  is  only  liable 
for  such  fines  and  damages. 

In  the  case  of  Bellinger  v.  Griffith,  23  Ohio  St.  619,  the  Supreme 
Court  holds  in  passing  upon  the  questions  of  lien  arising  under  Rev. 
Stat.  4363,  4364  (Lan.  7238,  7239),  that  the  lien  of  a  judgment  recovered 
thereunder  is  limited  to  the  real  estate  of  the  judgment  debtor.  And  the 
section  which  declares  the  real  estate  not  owned  by  the  judgment  debtor, 
but  in  which  the  business  was  carried  on,  is  liable  for  the  payment  of 
the  judgment,  does  not  create  a  lien  thereon,  but  merely  authorizes  it 
to  be  subjected  to  the  payment  of  the  judgment  in  a  suit  instituted 
against  the  owner  for  that  purpose. 

And  the  court  further  holds  that  until  the  commencement  of  such 
suit  against  the  owner,  the  judgment  creditor  acquires  no  interest  in 
the  property  and  if  before  such  suit  is  brought,  the  property  has  been 
sold  and  conveyed  in  good  faith  for  value  it  cannot  be  subjected  to 
the  payment  of  the  judgment. 

Following  this  decision,  which  has  never  been  reversed  nor  dis- 
tinguished, the  pleadings  admitting  the  sale  and  transfer,  in  good  faith, 
to  the  present  owners  long  before  this  action  was  begun,  a  finding  will 
be  made  in  favor  of  Clarence  M.  and  James  H.  Sanders. 

If,  however,  at  the  time  of  bringing  this  action,  the  property  had 
been  still  owned  by  John  M.  and  Percy  H.  Sanders  and  Jesse  S.  Kagay, 
or  if  it  had  been  charged  and  proven  herein  that  the  .conveyance  was 
without  consideration  and' made  to  avoid  plaintiff's  claim,  the  judgment 
would  have  been  in  favor  of  plaintiff  and  in  accord  with  the  case  of 
LaRoche  v.  Brewer,  5  Circ.  Dec.  432  (8  R.  508). 

Exceptions  are  noted  and  appeal  bond  fixed  at  $100. 
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LIMITATION  OF  ACTIONS— LOTTERY. 

[Franklin  Common  Pleas,  April  17,  1906.] 
Harrington  v.  Halliday  et  al. 

1.  OlCB   IlTTERESTKS   IK    PB0FIT8   OT   LOTTEET    COMPACT    MAT    HOT   ReGOTEB   TJ9VEB 

Ret.  Stat.  4271  (Law.  7047). 
One  who  has  purchased  shares  or  debentures  in  a  company  operating  a 
lottery  And  is  directly  interested  in  the  business  and  the  profits  derived 
therefrom  may  not  recover  under  Rev.  Stat  4271  (Lan.  7047)  what  he 
has  expended,  being  in  pari  delicto  with  the  others  interested  in  such 
company. 

2.  Acnoir  to  Recovei  Monet — Claim  Allowed  bt  Receives  is  Defense  Peo  Tanto. 

Where  one  has  invested  in  the  debentures,  so-called,  of  a  lottery  compan> 
and,  on  the  winding  up  ef  the  affairs  of  such  company  through  a  receiver, 
has  presented  his  claim  for  such  investment  to  the  receiver  and  had  it 
allowed,  the  acceptance  by  him  of  such  allowance  will  constitute  a  defense 
pro  tanto  to  an  action  brought  by  him  to  recover  under  Rev.  Stat.  4271 
(Lan.  7047). 

3.  One-tear  Limitation  on  Action  to  Recover  Monet  Invested  in  Lottebt. 

The  limitation  of  actions  brought  under  Rev.  Stat.  4271  (Lan.  7047)  to  re- 
cover money  invested  in  a  lottery  together  with  exemplary  damages  is 
•ne  year  and  not  six  years. 

[Syllabus  approved  by  the  court] 

T.  D.  Alberry  and  S.  H.  Bright,  for  plaintiff : 

Cited  and  commented  on  the  following  authorities.  State  v.  Invest- 
ment Co.  64  Ohio  St.  283  [60  N.  E.  Rep.  220;  83  Am.  St.  Rep.  754;  52 
L.  R.  A.  530]. 

Requirements  of  plea  of  confession  and  avoidance.  Medill  v.  Col- 
lier, 16  Ohio  St.  599;  Corrigan  v.  Rockefeller,  8  Dec.  14  (5  N.  P.  338) ; 
Britndred  v.  Rice,  49  Ohio  St.  640.  [32  N.  E.  Rep.  169;  34  Am.  St.  Rep. 
589] ;  Phillips,  Code  PI.  69,  71,  235;  Bartholomew  v.  Bentley,  15  Ohio 
659  [45  Am.  Dec.  596] ;  Bartholomew  v.  Bentley,  1  Ohio  St.  37;  Beach, 
Priv.  Corp.  Sec.  162;  Giauque's  Manual  for  Assignees  45,  46;  Hashing 
v.  Alcott,  13  Ohio  St.  210;  Cooper  v.  Rowley,  29  Ohio  St.  547;  Mason 
v.  Shay,  5  Dec.  Re.  194  (3  Am.  L.  Rec.  435) ;  Huntington  v.  Attrill,  146 
U.  S.  657  [13  Sup.  Ct.  Rep.  224;  36  L.  Ed.  1123];  Courson  v. 
Courson,  19  Ohio  St.  454;  Seymour  v.  Railway,  44  Ohio  St.  12  [4  N.  E. 
Rep.  236]  ;  Phillips  V.  Sture,  1  Code  Rep.  60;  Arrieta  v.  Morrissey,  1 
Abb.  Pr.  (N.  S.)  439 ;  Grovcr  v.  Morris,  73  N.  Y.  473. 

J.  T.  Holmes,  T.  J.  McCoy  and  Arnold,  Morton  &  Irvine,  for  de- 
fendants . 

BIGGER,  J. 

The  case  is  submitted  to  the  court  upon  general  demurrer  by  the 
plaintiff  to  the  second,  third  and  fourth  defenses  of  the  answer  of  the 
defendant.  The  action  is  brought  by  the  plaintiff  under  the  provisions 
of  Rev.  Stat.  4271  (Lan.  7047),  to  recover  the  sum  of  $1,116.30,  alleged 
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to  have  been  expended  by  the  plaintiff,  and  paid  to  the  defendants,  and 
that  the  money  was  expended  by  the  plaintiff  in  the  purchase  from  de- 
fendants of  certain  hazards  or  chances,  called  by  the  defendants'  certifi- 
cates, and  commonly  known  as  debentures.  Plaintiff's  prayer  is,  that  she 
may  recover  the  said  sum,  $1,116.30,  together  with  $500  as  exemplary 
damages  as  authorized  by  the  said  Rev.  Stat.  4271  (Lan.  7047).  The 
defendants  answered  jointly.  The  first  defense  is  a  general  denial.  The 
second  defense  and  the  first  defense  demurred  to  sets  forth  the  organiza- 
tion of  a  company  known  as  the  Cincinnati  Debenture  Company  under 
the  laws  of  the  state  of  West  Virginia,  and  the  purposes  of  its  organiza- 
tion and  the  issue  to  the  company  of  a  certificate  by  the  secretary  of 
state  of  this  state  authorizing  it  to  do  business  in  Ohio.  That  the  name 
of  the  said  corporation  was  afterwards  changed  to  the  Ohio  Debenture 
Company,  and  the  location  of  its  principal  office  changed  from  Cincin- 
nati to  Columbus.  That  from  its  organization  the  said  company  engaged 
in  the  business  of  selling  certificates  or  debentures,  and  that  it  continued 
in  such  business  until  about  March  10,  1901. 

Defendants  then  stated  that  certain  certificate?  or  debentures  were 
purchased  by  the  plaintiff  and  that  the  plaintiff  paid  at  the  time  of 
the  purchase  for  each  of  said  tickets  or  debentures,  the  sum  of  five  dol- 
lars, as  an  initial  membership  fee  for  the  first  month,  and  that  she 
thereby  became  a  member  and  owner  of  said  corporation  and  said  busi- 
ness; that  she  thereafter  paid  to  the  said  corporation  further  sums  of 
money  in  amounts  and  on  dates  unknown  to  the  defendants,  at  the  rate 
of  twenty  cents  per  month  for  each  ticket  or  certificate,  until  the  re- 
demption of  certain  certificates,  and  until  receivers  were  appointed  for 
said  corporation  and  the  business  wound  up  by  said  receivers.  That 
other  like  tickets  or  certificates  were  purchased  by  other  persons  from 
the  said  corporation,  and  that  various  sums  of  money  were  by  them 
paid,  from  time  to  time,  to  the  said  corporation  on  account  of  these 
tickets  or  certificates,  and  that  the  money  so  paid  by  the  plaintiff  and 
other  persons,  to  the  said  corporation  on  account  of  said  tickets  or  cer- 
tificates or  deBentures,  was  divided  and  apportioned  among  other  mem- 
bers and  holders  of  certificates  which  were  selected  and  eligible  for 
redemption. 

The  answer  then  states  the  method  by  which  the  debentures  selected 
for  redemption  were  determined  and  that  the  selection  of  these  tickets 
or  debentures  for  redemption  was  necessarily  dependent  upon  uncer- 
tain and  indeterminate  events :  that  plaintiff  had  full  knowledge  of  each 
and  all  of  these  facts  and  of  the  manner  in  which  the  business  was  con- 
ducted ;  that  the  plaintiff  as  a  holder  of  said  certificates  or  debentures 
had  a  direct  interest  in  said  business  conducted  by  the  said  corporation, 
and  in  the  profits  derived  therefrom,  and  in  the  several  sums  of  money 
paid  by  other  holders  of  certificates  to  the  said  corporation  for  the  pur- 
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chase  of  said  certificates;  that  the  plaintiff  was  a  member  of  the  said 
company,  and  owner  of  an  interest  therein  for  a  long  time  and  down 
to  the  time  of  the  receivership,  and  winding  up  of  the  corporation,  and 
was  a  direct  participant  in,  and  part  owner  of,  the  said  business,  and 
of  the  funds  accumulated  by  the  said  company  in  the  conduct  of  its 
business. 

The  demurrer  raises  the  question,  Do  these  statements,  if  established 
by  proof,  constitute  a  defense  to  the  cause  of  action  stated  in  the  peti- 
tion? The  statute  in  question,  Rev.  Stat.  4271  (Lan.  7047),  and  under 
the  provisions  of  which  the  plaintiff  claims  a  right  to  recover  in  this 
action  reads  as  follows: 

"A  person  who  expends  any  money  or  thing  of  value,  or  incurs  any 

*  obligation  for  the  purchase  of,  or  to  procure,  any  lottery  or  policy  ticket, 
hazard,  or  chance,  or  any  interest  therein,  in  or  on  account  of  any 
lottery,  policy,  or  scheme  of  chance,  or  in  or  on  account  of  any  game  of 
faro,  pool,  or  combination,  keno,  or  scheme  of  gambling,  and  any  person 
dependent  in  any  degree  for  support  upon,  or  entitled  to  the  earnings 
of,  such  person,  and  any  citizen  for  the  use  of  the  person  so  interested, 
may  sue  for  and  recover,  from  the  person  receiving  such  money,  thing  of 
value,  or  obligation,  the  amount  thereof,  together  with  exemplary  dam- 
ages, which  in  no  case  shall  be  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  may  joints  defendants  in  such  suit  all  persons  having  any 
interest,  direct  or  contingent,  in  such  lottery,  policy,  or  scheme  of 
chance,  or  the  possible  profits  thereof,  as  backers,  vendors,  owners,  or 
otherwise." 

The  defendants  under  this  defense  seek  to  establish,  as  a  fact,  that 
the  plaintiff  was  herself  directly  interested  as  a  part  owner  and  sharer  in 
the  profits  of  this  lottery  scheme,  and  that  as  such  part  owner  and  sharer 
in  the  profits  she  is  not  entitled  to  maintain  an  action  to  recover  from 
others  jointly  interested  with  her  in  the  illegal  enterprise. 

That  the  scheme  here  disclosed  is  a  lottery  is  admitted  by  both  sides, 
and  the  question  has  been  definitely  settled  by  the  decision  of  the  Supreme 
Court  in  the  case  of  State  v.  Investment  Co.  64  Ohio  St.  283  [60  N.  E. 
Rep.  220;  52  L.  R.  A.  530;  83  Am.  St.  Rep.  754]. 

The  language  of  the  statute  is : 

"A  person  who  accepts  any  money  *  *  *  or  incurs  any  obliga- 
tion for  the  purchase  of,  or  to  procure,  any  lottery  or  policy  ticket, 

*  hazard,  or  chance,  or  any  interest  therein  *  *  *  may  sue  for  and 
recover,  from  the  person  receiving  such  money  *  •  *  the  amount 
thereof,  etc." 

Now,  the  person  receiving  plaintiff's  money,  the  demurrer  admits, 
was  the  corporation  known  as  the  Ohio  Debenture  Company,  an  artificial 
person,  and  that  the  plaintiff  was  a  part  owner  by  virtue  of  her  owner- 
ship of  these  certificates  of  the  corporation  and  its  business.     The  busi- 
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ness  being  conducted  by  this  corporation  was  a  business  contrary  to 
public  policy  and  the  statute  law  of  this  state.  It  was  an  illegal  business, 
both  at  common  law  and  under  the  statute,  and  as  such  all  persons  con- 
cerned in  such  business  were  participes  criminis  and  in  pari  delicto,  for 
the  law  does  not  undertake  to  determine  the  relative  degree  of  obliquity 
of  those  who  are  concerned  in  such  illegal  transactions.  That  being  true, 
neither  at  common  law  nor  under  that  statute  law  of  this  state  would 
the  courts  lend  their  aid  to  any  of  the  participants.  If  the  plaintiff  has 
any  right  of  action  it  must  be  by  reason  of  the  statutory  provision  and 
that  statutory  provision  being  in  contravention  of  the  common  law  must 
be  strictly  construed.  Upon  this  point  Judge  Scott  says,  in  the  case 
of  Hooker  v.  DePalos,  28  Ohio  St.  251,  261: 

"Such  statutes  are  a  recognition  of  the  established  rule,  that  no 
recovery  could  be  had  in  such  cases  at  common  law;  they  are  exceptional 
in  their  character;  are  in  derogation  of  the  common  law;  and  there- 
fore are  to  be  construed  strictly,  and  not  extended  by  implication  beyond 
the  particular  cases  of  illegality  for  which  they  provide." 

The  language  of  the  statute  is,  that  such  action  may  be  brought 
against  the  person  receiving  money,  which  in  this  case  was  the  corpora- 
tion. It  may  well  be  questioned  whether,  strictly  construing  the  statute, 
as  we  must,  such  action  could  be  maintained  against  any  other  person 
than  the  corporation  with  those  who  may  be  backers,  vendors  or  sharers 
in  the  profits.  But  passing  that,  does  this  statute  contemplate  or  provide 
for  an  action  by  one  interested  as  a  part  owner  in  an  illegal  enterprise, 
and  a  sharer  in  the  profits  thereof? 

After  a  careful  consideration  of  the  question,  I  have  reached  the 
conclusion  that  the  statute  will  not  authorize  an  action  to  be  brought 
by  one  thus  situated.  It  seems  to  me  the  plain  intent  and  purpose  of 
the  statute  is  to  punish  the  owners  of  the  lottery  scheme  and  thus  to  dis- 
courage such  enterprises.  That  the  statute  was  intended  to  permit  and 
does  permit  an  action  to  be  brought  against  such  owners  by  one  who, 
without  having  any  pecuniary  interest  in  the  profits  of  the  lottery, 
scheme  or  system  itself,  has  purchased  a  ticket  or  chance  to  obtain  a 
prize  under  the  lottery  scheme.  That  it  was  not  the  legislature's  in- 
tention to  give  this  right  to  one  who  had  a  direct  interest  in  the  profits 
of  the  illegal  enterprise  seems  to  me  to  be  apparent  from  the  provision 
of  the  statute  itself,  that  all  persons  having  any  interest  direct  or  con- 
tingent in  such  lottery,  policy  or  scheme  of  chance  or  the  possible  profits 
thereof  as  backers,  vendors,  owners  or  otherwise,  .may  be  joined  as  de- 
fendants. 

By  this  provision  I  think  the  legislature  "plainly  indicated  that  it 
was  not  intended  to  give  such  rights  to  anyone  of  that  class  of  persons 
thus  authorized  to  be  made  parties  defendant.  The  statute  with  its 
penalties  is  aimed  at  them,  and  not  provided  for  their  benefit.     All  that 
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class  is  to  be  mulcted — not  aided  by  the  statute.  I  think  it  was  the 
legislative  intention  to  give  such  right  to  the  players  or  purchasers  of 
tickets  or  chances,  but  not  to  provide  a  right  of  action  by  one  owner 
against  co-owners.  I  do  not  believe  it  was  in  legislative  contemplation 
that  the  courts  should  sit  to  hear  and  determine  questions  of  contribu- 
tion between  those  generally  interested  as  owners  and  sharers  in  the 
profits  of  "such  illegal  enterprises.  I  am,  therefore,  of  the  opinion  that 
the  averments  of  the  second  cause  of  action,  if  proven,  will  constitute  a 
defense  and  the  demurrer  is  overruled. 

The  third  defense,  in  substance,  states  that  upon  the  winding  up  of 
the  business  of  the  Ohio  Debenture  Company,  and  the  distribution  of 
the  assets  of  the  company  to  the  several  claimants  and  creditors  of  the 
said  corporation,  the  plaintiff  proved  her  claim  and  received  as  the 
amount  due  to  her  by  virtue  of  her  interest  in  the  said  corporation  the 
sum  of  $272.40,  and  that  her  said  claim  was  approved,  and  that  she 
received  that  sum  of  money  on  account  of  said  debentures  which  were 
sold,  and  issued  to  her  by  the  said  corporation,  and  uponr  which  profits 
in  the  business  in  the  form  of  dividends  had  been  paid  by  said  corpora- 
tion to  plaintiff,  and  that  said  claim  was  approved,  allowed  and  re- 
ceived by  plaintiff,  and  that  it  was  the  same  claim  that  plaintiff  is  not 
asserting  in  this  action. 

I  think  this  would,  if  proven,  be  a  defense  pro  tanto  at  least,  and 
it  also  states  the  further  defensive  fact  alleged  in  the  first  defense  of 
her  sharing  in  the  profits  of  the  business  and  being  a  part  owner 
thereof. 

The  fourth  defense  is,  in  substance,  a  plea  of  the  statute  of  limi- 
tations, the  defendants  averring  that  the  cause  of  action  stated  in  the 
petition  did  not  accrue  to  the  plaintiff  within  one  year  before  the  bring- 
ing of  this  action  as  to  all  money  expended  by  her  in  such  debentures, 
prior  to  January  11,  1901. 

The  demurrer  raises  the  question  as  to  whether  or  not  the  cause 
of  action  is  barred  within  one  year  under  Rev.  Stat.  4983  (Lan.  8498) 
or  in  six  years  under  Rev.  Stat.  4981  (Lan.  8496).  After  a  careful 
consideration  of  the  decision  of  the  Supreme  Court  in  the  case  of  Cooper 
v.  Rowley,  29  Ohio  St.  547,  I  think  it  is  decisive  of  the  question  here 
presented  and  that  the  one  year  statute  of  limitations  applies  to  actions 
under  Rev.  Stat.  4271  (Lan.  7047),  as  well  as  to  the  sections  the  court 
was  construing  in  that  case.  It  was  the  loser  who  sued  in  both  cases. 
The  court  in  that  case  held  that  it  was  an  action  upon  a  statute  for  a 
penalty  or  forfeiture.  Judge  Boynton  says  that  this  provision  includes 
actions  of  debt  qui  tam,  but  does  not  say  that  it  is  limited  strictly  to 
what  were  known  as  qui  tam  actions  at  common  law,  and  he  observes 
that, 

"Although  the  plaintiff  sues  for  himself  alone,  and  not  for  himself 
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and  another,  the  result  to  the  defendant— the  loss  or  forfeiture  of  the 
sum  or  thing  won — is  precisely  the  same.  The  fact  that  the  statute  con- 
fers the  right  to  sue  for  and  recover  the  whole  sum  lost  by  the  wager, 
and  awards  that  sum  instead  of  a  moiety  or  part  thereof,  to  the  party 
suing,  does  not  affect  the  penal  character  of  the  action." 

Nor  do  I  see  how  there  could  be  any  difference  in  the  nature  of 
the  action  whether  brought  by  a  loser  within  the  period  of  six  months 
during  which  he  has  the  exclusive  right  to  bring  it  or  brought  after 
that  period,  when  others  are  also  given  a  right.  He  has  no  right  to 
maintain  such  action  except  by  virtue  of  the  statute.  But  I  am  unable 
to  see  any  difference  in  the  nature  of  his  right  if  he  begins  before  the 
expiration  of  the  six  months  or  after.  Whenever  he  brings  it  within 
a  year,  if  he  be  the  first  to  bring  such  action,  he  obtains  the  right  to 
recover  the  amount  lost.  "He  is  permitted  to  sue,"  says  Judge  Boyn- 
ton,  "not  from  having  any  legal  claim  to  the  funds  in  virtue  of  once 
owning  it,  but  because  he  is  included  in  the  comprehensive  class  author- 
ized to  maintain  the  action." 

That  language  is  certainly  as  applicable  to  him  before  the  expiration 
of  the  six  months  as  afterwards.  I  believe  the  statutory  limitation  of 
one  year  applies  to  actions  under  this  Rev.  Stat.  4271  (Lan.  7047)  as 
well  as  under  Rev.  Stat.  4270,  4273  (Lan.  7046,  7049).  For  that  reason 
the  demurrer  is  overruled. 

The  same  rulings  apply  in  the  case  of  Altfelix  v.  Ealliday  et  al, 
No.  43,368 ;  Trogus  v.  HaUiday  et  al,  No.  43,246 ;  Clelland  v.  Ealliday 
et  al,  No.  43,300  and  Walker  v.  HaUiday  et  al,  No.  43,883. 


DIVORCE  AND  ALIMONY— PARENT  AND  CHILD. 

[Superior  Court  of  Cincinnati,  General  Term,  April  24,  1906.] 

Hosea,  Hoffheimer  and  Swing,  JJ. 

(Judge  Swing  of  the  Hamilton  Common  Pleas,  sitting  in  place  of  Judge  Ferris.) 

Columbus  L.  Clark  v.  Georgiana  Clark. 

Husband  Liable  fob  Suppobt  of  Minor  Children  Living  with  Wife  During  Sepa- 
ration though  He  Afterward  Obtain  Divorce  in  Another  State. 

Where  a  husband  and  wife  separate  and  the  wife  expends  money  for  the 
support  of  minor  children  for  a  period  of  years  until  they  become  self- 
supporting,  and  the  husband  afterwards  obtains  a  divorce  in  another  state, 
the  decree  naming  mo  cause  and  not  providing  for  alimony  or  the  support 
of  the  children,  the  husband  Is  liable  to  the  wife  for  money  expended  for 
the  support  of  the  children  prior  to  the  divorce  decree  and  up  to  the  time 
when  the  children  become  self-supporting.  His  obligation  to  support  the 
children  cannot  be  impaired  by  their  mere  dissension  and  living  apart. 

[Syllabus  approved  by  the  court.] 

Error  to  special  term. 
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E.  M.  Ballard,  for  plaintiff  in  error: 

The  only  circumstances  under  which  the  mother  can  recover  from 
the  father  the  money  which  she  has  expended  in  rearing  their  child  is 
when  she  has  received  a  divorce  from  him  because  of  his  aggression, 
and  the  custody  of  the  child  has  been  given  to  her  because  of  the  father's 
misconduct.  Finch  v.  Finch,  22  Conn.  411 ;  Fitter  v.  Fitter,  33  Pa.  St. 
50  j  Husband  v.  Husband,  67  Ind.  583  [33  Am.  Rep.  107] ;  Brown  v. 
Smith,  19  R.  I.  319  [33  Atl.  Rep.  466;  30  L.  R.  A.  680] ;  Johnson  v. 
Onsted,  74  Mich.  437  [42  N.  W.  Rep.  62] ;  Brow  v.  Brightman,  136 
Mass.  187;  2  Kent's  Commentaries  192;  Harris  v.  Harris,  5  Kan.  46; 
Olynn  v.  Glynn,  94  Me.  465  [48  Atl.  Rep.  105] ;  Hampton  v.  Allee,  56 
Kan.  461  [43  Pac.  Rep.  779] ;  McKay  v.  McKay,  125  Cal.  65  [57  Pac. 
Rep.  677] ;  Pawling  v.  WiUson,  13  Johns.  192;  Hancock  v.  Merrick,  64 
Mass.  (10  Cush.)  41;  Gordon  v.  Potter,  17  Vt.  348;  Seaborn  v.  Maddy, 
38  Eng.  C.  L.  194 ;  Fulton  v.  Fulton,  52  Ohio  St.  229  [39  N.  E.  Rep.  729 ; 
29  L.  R.  A.  678 ;  49  Am.  St.  Rep.  720] ;  Pretzinger  v.  Pretzinger,  45 
Ohio  St.  452  [15  N.  E.  Rep.  471 ;  4  Am.  St.  Rep.  542] ;  Foss  v.  Hart- 
well,  168  Mass.  66  [46  N.  E.  Rep.  411;  60  Am.  St.  Rep.  366;  37  L.  R. 
A.  589]. 

There  should  at  least  exist  facts  upon  which  a  court  might  base  a 
decree  for  divorce  and  take  the  custody  of  the  child  away  from  the 
father  for  misconduct.  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452  [15  N. 
E.  Rep.  471;  4  Am.  St.  Rep.  542] ;  Fulton  v.  Fulton,  52  Ohio  St.  229  [39 
N.  E.  Rep.  729;  29  L.  R.  A.  678;  49  Am.  St.  Rep.  720] ;  Eshbach  v. 
Eshbach,  23  Pa.  St.  343. 

Under  no  circumstances  could  the  mother  recover  for  money  ex- 
pended prior  to  the  time  of  her  divorce.  Holt  v.  Holt,  42  Ark.  495; 
Pretzinger  v.  Pretzinger,  45  Ohfo  St.  452  [15  N.  E.  Rep.  471;  4  Am.  St. 
Rep.  542] ;  Morgan  v.  Wakelin,  46  Bull.  117;  Husband  v.  Husband,  67 
Ind.  583  [33  Am.  Rep.  107]. 

Bates  &  Meyer,  for  defendant  in  error: 

The  father  is  liable  to  any  third  persons  furnishing  necessaries  to 
his  child  living  with  the  mother  apart  from  him  either: 

Where  the  separation  was  voluntary :  McMillen  v.  Lee,  78  111.  443 ; 
Shields  v.  O'Reilly,  68  Conn.  256  [36  Atl.  Rep.  49] ;  Walker  v.  Laigh- 
ton,  31  N.  H.  Ill;  Gill  v.  Read,  5  R.  I.  343  [73  Am.  Dec.  73] ;  Grunhut 
v.  Rosenstein,  7  Daly  164;  Quigley  v.  Murphy,  5  Dec.  680  (4  N.  P.  1). 

Or  if  she  leaves  him  for  a  good  cause.  Shields  v.  O'Reilly,  68  Conn. 
256  [36  Atl.  Rep.  49] ;  Reynolds  v.  Sweetser,  81  Mass.  (15  Gray)  78; 
Hyde  v.  Leisenring,  107  Mich.  490  [65  N.  W.  Rep.  536] ;  Walker  v. 
Laighton,  31  N.  H.  Ill ;  Bazelay  v.  Forder,  L.  R.  3  Q.  B.  558. 

Wife  has  the  same  rights  of  reimbursement  for  necessaries  fur- 
nished that  any  third  person  could  have  had  under  the  above  authorities^ 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  47 

Clark  v.  Clark. 

and  it  seems  to  us  that  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452  [15 
N.  E.  Rep.  471;  4  Am.  St  Rep.  542],  means  this.  Morgan  v.  Wakelin, 
46  Bull.  117;  Clark  v.  Clark,  21  Ky.  Law.  955  [53  S.  W.  Rep.  644]. 

HOSEA,  J. 

The  action  below  was  twice  tried — the  first  trial  resulting  in  a  dis- 
agreement of  the  jury,  and  the  second  in  a  verdict  for  plaintiff  below, 
upon  which  judgment  was  entered ;  and  the  present  proceedings  are  to 
reverse  said  judgment  for  errors  alleged. 

The  facts,  in  brief,  as  appear  from  the  record,  are  these: 

The  parties  were  married  in  1879  and  after  the  birth  of  three 
children,  to  wit,  in  1884,  they  became  separated  and  thereafter  lived 
apart.  The  testimony  was  conflicting  as  to  whose  initiative  was  the 
cause  of  separation,  but  the  verdict  may  be  said  to  imply  the  husband's 
fault  in  this  regard;  and  there  is  no  charge  of  error  as  to  the  action 
of  the  jury  upon  the  weight  of  evidence.  Nor  do  we,  upon  a  earef  ul 
reading  of  the  record,  perceive  any  error  of  the  court  in  giving  or  re- 
fusing to  give  the  special  charges  asked,  nor  in  the  general  charge;  nor 
in  other  actions  of  the  court  as  to  which  errors  are  charged. 

The  principal  contest  in  the  argument  here  arises  upon  divorce 
proceedings  resulting  in  a  decree  of  divorce  granted  by  the  Kentucky 
courts  upon  the  petition  of  the  husband.  It  is  claimed  that  this  is  for 
the  " aggression' '  of  the  wife  and  that  in  consequence  she  cannot  re- 
cover under  the  Ohio  rule,  which  is  claimed  in  substance  to  be,  that  the 
only  circumstances  under  which  the  mother  can  recover  from  the 
father  money  expended  in  rearing  a  child,  is  when  she  is  divorced  for 
his  aggression  and  the  custody  of  the  child  is  awarded  to  her.  The 
cases  of  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452  [15  N.  E.  Rep.  471; 
4  Am.  St.  Rep.  542],  and  Fulton  v.  Fulton,  52  Ohio  St.  229  [39  N.  E. 
Rep.  729;  29  L.  R.  A.  678;  49  Am.  St.  Rep.  720],  are  cited  in  support 
of  this  contention.  But  these  authorities  apply  to  relations  existing 
after  divorce  and  not  before. 

The  syllabus  of  the  Pretzinger  case  shows  its  inapplicability  to 
the  case,  in  hand,  viz. : 

"The  obligation  of  the  father  to  provide  reasonably  for  the  sup- 
port of  his  minor  child,  until  the  latter  is  in  a  condition  to  provide  for 
his  own  support,  is  not  impaired  by  a  decree  which  divorces  the  wife 
a  vinculo,  on  account  of  the  husband's  misconduct,  gives  her  the 
custody,  care  and  nurture  of  the  child,"  etc. 

In  the  case  at  bar  the  parties  separated  in  1884 ;  and,  whatever  the 
cause,  it  is  clear  from  the  testimony  that  the  husband  made  no  definite 
effort  to  provide  a  home  for  his  family,  nor  did  he  offer  to  relieve  the 
mother  of  the  Burden  of  nurturing  and  educating  the  younger  children 
who  remained  with  her.    The  boy  in  question  (Stewart),  who  was  a 
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baby  in  1884,  began  earning  wages  in  1899  at  the  age  of  fourteen  and 
a  half  years.  In  January,  1900,  the  divorce  was  granted  on  the 
husband's  petition  under  a  law  of  Kentucky  making  a  separation  of 
five  years  a  sufficient  cause.  The  decree  assigns  no  cause  and  makes 
no  provision  for  alimony  or  for  the  children.  Under  such  circum- 
stances "aggression"  cannot  be  inferred  as  a  matter  affecting  the 
rights  of  children.  But  be  that  as  it  may,  prior  to  1900  there  was  a 
period  of  about  fifteen  years  during  which  the  husband  contributed 
nothing  to  the  support  of  either  his  wife  or  the  child.  The  amount 
awarded  by  the  jury  averages  about  $2.60  a  week  for  the  period  of  the 
child's  life  prior  to  the  earning  of  wages  and  prior  to  the  divorce  of 
the  parents. 

Fulton  v.  Fulton,  supra,  presents  an  application  of  the  same 
principle  adopted  in  Pretzinger  v.  Pretzinger,  supra.  Both  cases  rest 
upon  the  relations  of  parents  to  children  after  a  divorce,  and  have  no 
application  to  relations  preceding  that  event. 

The  obligation  of  the  husband  to  support  his  family  while  the 
marriage  subsists  is  inherent  in  that  relation.  The  dissensions  of  par- 
ents do  not  release  the  obligation  of  the  father  to  his  children,  although 
the  helpless  dependence  of  a  child  may  require  the  mother's  custody 
rather  than  that  of  the  father  when  parents  live  apart.  If  he  choose 
to  accept  the  continuance  of  such  a  condition  as  years  go  by  and  makes 
no  effort  to  assert  his  more  direct  responsibility,  he  may  waive  the  right 
to  the  comfort  of  the  society  of  the  child  and  still  be  liable  for  support 
so  long  as  the  necessity  therefor  exists. 

We  find  no  error  in  the  present  case  and  the  judgment  must  be 
affirmed, 

Hoffheimer  and  Swing,  JJ.,  concur. 
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EMBEZZLEMENT. 

[Defiance  Common  Pleas,  June  26,  1906.] 
State  op  Ohio  v.  Walter  R.  Fabin. 

Embezzlement  bt  Recetvebs  and  Special  Masters  Commissionebs  not  Punish- 
able undeb  oub  Statutes. 

The  word  "officer"  as  used  Id  the  first  paragraph  of  the  statute  relating  to 
embezzlement,  Rev.  Stat.  6842  (Lan.  10449).  refers  only  to  officers  of  corpo- 
rations and  joint  stock  companies,  and  the  clause  in  the  second  paragraph 
of  the  same  statute,  viz.,  "An  officer  elected  or  appointed  to  an  office  of  pub. 
lie  trust,  and  an  agent,  clerk,  servant,  or  employe  of  such  officer,"  cannot 
be  extended  to  include  receivers  and  special  masters  commissioners  ap- 
pointed by  the  court  Our  criminal  law  Is  not  broad  enough  to  embrace 
embezzlement  by  such  creatures  of  the  courts. 

[Syllabus  approved  by  the  court.] 

Demurrer  to  indictment. 

D.  F.  Openlander,  prosecuting  attorney,  and  Winn  &  Hay,  for 

plaintiff . 

Marshall  &  Fraser,  for  defendant. 

Strict  construction  of  criminal  statutes.  State  v.  Meyers,  56  Ohio 
St.  340  [47  N.  E.  Rep.  138] ;  United  States  v.  Wiltberger,  18  U.  S.  (5 
Wheat.)  76  [5  L.  Ed.  37]. 

There  are  no  common  law  crimes  in  Ohio.  Mitchell  v.  State,  42 
Ohio  St.  383;  Smith  v.  State,  12  Ohio  St.  466  [80  Am.  Dec.  355]; 
State  v.  Fertilizer  Co.  24  Ohio  St.  611. 

The  word  "officer"  in  Sec.  6842  is  qualified  by  the  phrase  "of  a 
person"  and  has  reference  to  officers  of  corporations  and  joint  stock 
companies.  State  V.  Whetstone,  8  Dec.  260  (7  N.  P.  631) ;  State  v. 
Kusnick,  45  Ohio  St.  535  [15  N.  E.  Rep.  481;  4  Am.  St.  Rep.  564] ; 
State  v.  Meyers,  56  Ohio  St.  340  [47  N.  E.  Rep.  138]. 

A  receiver  is  not  the  officer  or  agent  of  any  "person."  If  an 
officer  at  all,  he  is  an  officer  of  the  court.  State  v.  Hubbard,  58  Kan. 
797  [51  Pac.  Rep.  290;  39  L.  R.  A.  860] ;  Lottimer  v.  Lord,  4  E.  D. 
Smith  183 ;  United  States  v.  Church  of  Jesus  Christ,  6  Utah  9  [21 
Pac.  Rep.  506] ;  Farmers'  Loan  &  Tr.  Co.  v.  Railway,  31  Ore.  237  [48 
Pac.  Rep.  706;  38  L.  R.  A.  424;  65  Am.  St.  Rep.  822];  Alderman, 
Receivers  50,  274,  368,  386. 

A  court  is  not  a  "person"  and  does  not  come  within  the  word  as 
defined  in  11  Cye.  652. 

An  assignee  in  insolvency,  or  a  trustee  is  as  much  an  officer  as  a 
receiver.    State  v.  Mannix,  9  Dec.  Re.  667  (16  Bull.  212). 

KILLITS,  J. 

Two  cases  with  the  above  title  are  before  us  for  consideration  on 

demurrer  to  the  several  indictments.      The  indictments  cover  the  same 

4  Dec.  Vol.  17 
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ground  and  attempt  to  charge  the  same  crime,  the  latter  having  been 
returned  in  an  attempt  to  correct  the  former.  The  ground  of  the 
demurrers  is,  that  "the  statutes  of  this  state,  defining  the  crime  of  em- 
bezzlement, do  not  include  in  their  descriptions  of  persons  subject  to 
prosecution  officers  of  the  court, — such  as  masters  commissioners  and 
receivers. 

The  defendant  was  indicted  in  four  counts,  the  first  charging  that 
at  the  time  of  the  commission  of  the  alleged  offense  he  was  "an  officer, 
to  wit,  a  special  master  commissioner, ' '  appointed  by  this  court  in  a 
certain  action  then  pending  herein,  describing  it,  and,  after  negativing 
the.  exceptions  found  in  Rev.  Stat.  6842  (Lan.  10449),  that  by  virtue 
of  his  said  office  and  employment,  and  while  discharging  the  duties 
thereof,  received  and  took  into  his  possession  certain  money  belonging 
to,  and  which  should  have  been  distributed  to,  the  certain  persons 
named  in  the  indictment,  which  he'  fraudulently  and  unlawfully  em- 
bezzled and  converted  to  his  own  use.  The  second  count  is  identical 
with  the  first,  save  that  the  defendant  is  therein  described  as  "an 
officer,  to  wit,  a  receiver  appointed,  etc."  The  third  and  fourth  counts 
follow  the  first  and  second  in  all  essentials,  save  that  the  amount  alleged 
to  have  been  embezzled  is  another  sum,  belonging  to,  and  to  have  been 
distributed  to,  a  different  person. 

It  is  evident  that  an  attempt  has  been  made  to  plead  an  offense 
under  Rev.  Stat.  6842  (Lan.  10449),  which,  so  far  as  pertinent  to  the 
cases  under  consideration,  and  at  the  date  of  the  alleged  offense,  read  as 
follows : 

"An  officer,  attorney  at  law,  agent,  clerk,  guardian,  executor,  ad- 
ministrator, trustee,  assignee  in  insolvency,  •  •  •  servant  or-  em- 
ploye of  any  person,  except  apprentices  *  *  *  who  embezzles  * 
*  *  and  any  officer,  elected  or  appointed  to  an  office  of  public  trust 
or  profit  in  this  state,  and  an  agent,  clerk,  servant  or  employe  of  such 
officer  *  *  *  who  embezzles,  *  *  *  is  guilty  of  embezzle- 
ment." 

Apparently,  the  pleader  conceived  the  defendant,  as  receiver  or 
master  commissioner,  to  be  an  " officer' '  as  that  term  is  first  used  in  the 
statute;  the  demurrer  challenges  the  proposition  that  defendant,  in 
such  capacity,  came  within  any  of  the  foregoing  descriptions  of  per- 
sons capable  of  embezzling,  and  our  decision  must  turn  on  the  construc- 
tion of  this  statute,  and  particularly  of  the  words  describing  persons 
liable.  At  the  outset  .we  are  met  with  the  rule  of  strict  construction. 
No  person  may  be  made  subject  to  a  criminal  statute  by  implication, 
however  his  offense  may  appear  to  be  within  its  reason.  Only  such 
transactions  or  persons  are  included  in  a  criminal  statute  which  are 
within  both  the  spirit  and  the  letter  of  the  law,  and  all  doubts  of  in- 
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terpretation  must  be  resoived  in  favor  of  the  accused.  Andrew  v. 
United  States,  2  Story  202  [1  Fed.  Cas.  904] ;  Hall  v.  State,20  Ohio  7; 
State  v.  Meyers,  56  Ohio  St.  340  [47  N.  E.  Rep.  138]. 

As  a  necessary  corollary  to  this  rule,  it  is  settled  that  there  are  no 
common-law  crimes  in  this  state,  and  no  act,  however  hurtful  or  immoral, 
is  punishable  as  a  crime  in  Ohio,  unless  the  same  is  specifically  embraced 
within  the  terms  of  some  statute.  Sutcliff  v.  State,  18  Ohio  469  [51 
Am.  Dec.  459] ;  Mitchell  v.  State,  42  Ohio  St.  383;  Johnson  v.  State,  66 
Ohio  St.  59  [63  N.  E.  Rep.  607 ;  61  L.  R.  A.  277 ;  90  Am.  St.  Rep.  564] . 

Turning  now  to  the  section,  and  its  legislative  history,  always  open 
for  profitable  consideration  in  construing  statutes,  we  find  that  the  first 
embezzlement  statute  was  passed  in  1839,  and  read  as  follows: 

"That  if  any  clerk  or  servant  of  any  private  person  or  of  any  co- 
partnership, except  apprentices  and  persons  within  the  age  of  eighteen 
years,  or  if  any  officer,  agent,  clerk,  or  servant  of  any  incorporated  com- 
pany shall  embezzle,  etc."      (Swan,  1841,  page  239;  37  O.  L.  74.) 

This  law  did  not  have  the  last  clause  relating  to  embezzlements  by 
public  officers,  their  agents  and  servants,  and  it  will  be  noticed  that  the 
word  " officer* '  is  limited  exclusively  to  corporations. 

The  law  was  next  amended  in  1864  (61  O.  L.  54)  by  adding  the 
words  "or  joint  stock  company* '  after  the  words  '"incorporated  com- 
pany." In  other  respects  the  law  was  left  as  it  had  existed  for  two 
decades.  In  1869  (66  0.  L.  29),  it  was  amended  by  the  insertion  of  the 
word  "agent* *  after  "clerk"  in  the  first  line,  and  by  adding  the  clause 
relating  to  .embezzlements  by  public  officers. 

In  1877  the  criminal  statutes  of  Ohio  were  revised  (74  0.  L.  240) 
under  this  title:  "An  act  to  amend,  revise  and  consolidate  the  statutes 
relating  to  crimes  and  offenses,  and  to  repeal  certain  acts  therein  named ; 
to  be  known  as  title  one,  crimes  and  offenses,  part  four,  of  the  act  to 
revise  and  consolidate  the  general  statutes  of  Ohio.,,  The  first  section 
of  this  act  provided  that  the  words  "person"  and  "another,"  whenr 
used  to  designate  the  owner  of  any  property  the  subject  of  an  offense, 
should  be  held  to  include  "not  only  natural  persons,  but  every  other 
owner  of  property."  See  Rev.  Stat.  6794  (Lan.  10387).  This  pro- 
vision made  possible  a  consolidation  of  several  embezzlement  statutes, 
and  accordingly,  a  comprehensive  law  appears,  74  0.  L.  249,  as  follows : 

"An  officer,  agent,  clerk,  servant,  or  employe  of  any  person  (ex- 
cept apprentices,  and  persons  under  the  age  of  eighteen  years),  who 
embezzles,  *  *  *  and  an  officer  elected  or  appointed  [to]  an  office 
of  public  trust  or  profit  in  this  state,  and  an  agent,  clerk,  servant,  or 
employe  of  such  officer,  or  of  a  board  of  such  officers,  who  embezzles, 
etc." 

This  revision  and  consolidation   is  seen  to  have  consisted  in  re- 
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arranging  and  cutting  down  the  number  of  words  in  the  first  part  of 
the  old  main  statute,  made  possible  by  the  enlarged  use  of  the  term 
"person,"  and,  by  adding  the  words  "and  an  agent,  clerk,  servant  or 
employe  of  such  officer,  or  of  a  board  of  such  officers,"  in  doing  away 
altogether  with  several  long  sections  relating  to  embezzlements  by 
appointees  in  the  public  institutions. 

It  is  a  mandate  of  construction  of  all  revised  statutes,  and  par- 
ticularly those  embraced  in  the  revision  provided  for  by  the  act  of  1875 
(72  0.  L.  87),  of  which  this  embezzlement  statute,  as  re-enacted  in 
1877,  is  one,  that  the  same  construction  which  the  original  statute  re- 
ceived, or  would  have  received  had  its  interpretation  been  called  for, 
should  be  applied  to  its  enactment  in  its  revised  and  consolidated  form, 
although  the  language  may  have  been  changed,  unless  it  is  clear  that 
by  changed  language  a  change  of  substance  was  intended.  Allen  v. 
Russel,  39  Ohio  St.  336,  337. 

Applying  this  principle,  it  is  plain  that  as  to  the  first  use  of  the 
word  "officer"  in  the  revised  statute,  there  is  no  enlargement  of  the 
revised  statute  over  the  original,  and  that  only  the  "officer"  of  a  per- 
son, %.  e.,  an  artificial  person,  such  as  can  become  and  is  the  owner  of 
property  (Rev.  Stat.  6794;  Lan.  10387)  is  within  its  provisions.  It  is 
apparent,  that  applying  this  rule,  and  considering  the  elements  out  of 
which  the  revised  statute  was  created,  that  the  word  "person"  cannot 
include  the  court;  that  where  it  is  seen,  from  the  facts  of  the  case,  not 
to  mean  a  natural  person,  its  application  is  limited  to  incorporated  or 
joint  stock  companies. 

Judge  Thurman,  in  Bloom  v.  Richards,  2  Ohio  St.  387,  400,  says, 
"The  law  is  presumed  to  use  words  in  their  ordinary  signification, 
unless  a  contrary  intention  is  apparent,"  and  that  principle  rigidly 
applies  in  interpreting  a  criminal  statute,  where  strictness  is  required. 
It  would  be  nonsense  to  say  that  the  court  is  a  natural  "person,"  and 
it  would  violate  the  rule  above-mentioned  to  say  that  a  court  is  one  of  the 
artificial  persons  embraced  in  the  use  of  this  word  here,  not  only  because 
what  were  embraced  within  the  provisions  of  the  old  statutes  were 
clearly  defined,  but  because  of  the  fact  that  the  first  section  of  the 
criminal  revision  act  (74  0.  L.  241;  Rev.  Stat.  6794;  Lan.  10387)  limits 
the  application  of  the  word  to  such  artificial  persons  as  are  the  owners 
of  property. 

The  court  appointing  Pabin  receiver  or  master  commissioner  was 
the  owner  of  the  money  he  is  charged  with  embezzling  neither  as  a 
general  proposition,  because  of  the  nature  of  the  court's  relation  to 
the  matters  with  which  it  deals,  nor  as  a  fact  as  a  private  individual. 

Our  conclusion,  therefore,  as  to  the  first  part  of  the  law,  in  force 
at  the  time  of  Fabin's  alleged  offenses,  is,  that  he  was  not  then  an 
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officer  as  the.  term  is  there  used,  and  that,  assuming  that  the  pleader  con- 
ceived his  facts  to  lie  within  that  part  of  the  statute,  he  was  in  error. 

That  this  portion  of  the  law  has  been  recognized  by  the  legislature 
to  be  too  narrow  in  its  application  to  meet  all  cases  of  embezzlements 
by  persons  occupying  fiduciary  relations  touching  private  interests  is 
seen  in  the  course  of  legislation  since  1877.  In  1881  (78  O.  L.  186),  the 
words  "attorney  at  law,  guardian,  executor,  administrator,"  were 
added;  in  1885  (82  0.  L.  140),  the  words  "assignee  in  insolvency"  were  ^ 
added,  and  a  recapitulation  of  all  the  capacities  in  which  things  of  > 
value  might  come  into  the  possession  of  the  embezzler  to  be  within  the 
statute  was  had;  in  1886,  bringing  the  statute  down  to  the  form  in 
which  it  was  at  the  time  of  the  commission  of  Fabin 's  alleged  offenses 
(83  0.  L.  23),  the  word  "trustee"  was  added;  finally,  in  1902  (95  O.  L. 
303),  it  was  deemed  necessary  to  make  a  provision  covering  fraternities 
and  mutual  benefit  societies.  We  believe  the  court  should  recognize  this 
feeling  of  the  legislature,  that  the  statute  cannot  be  extended  beyond 
its  strict  terms. 

Can  it  be  said  that  Fabin  came  within  the  description  contained  in 
the  second  paragraph  of  the  statute,  "an  officer  elected  or  appointed  to 
an  office  of  public  trust  or  profit  in  this  state,  and  an  agent,  clerk, 
servant,  or  employe  of  such  officer?"  But  a  moment's  thought  suggests 
that  a  receiver  or  master  commissioner  may  not  be  called  an  officer 
filling  a  position  of  public  trust  or  profit.  But  can  he  be  fairly  de- 
scribed as  an  agent,  clerk,  servant,  or  employe  of  such  officer  f  The 
answer  of  this  in  the  negative  is  imperative  after  a  brief  consideration 
of  the  status  of  the  court,  and  of  the  relation  of  a  receiver  thereto. 
The  indictment  avers  that  the  defendant  was  appointed  to  his  position 
by  the  court,  as  distinguished  from  the  judge  at  chambers.  Now,  a 
court  cannot  be  said  to  be  an  officer.  Webster  defines  a  court,  as 
being  "an  official  assembly,  legally  met  together  for  the  transaction  of 
judicial  business,"  which  needs  for  its  lawful  gathering  a  number  of 
individual  officers,  judge  or  judges,  clerk  and  ministerial  officers,  and 
all  definitions  exclude  the  idea  that  the  collective  body  known  as  a 
court  is  embraced  with  the  term  "officer."      11  Cyc.  652. 

Nor,  if  the  court  might  be  considered  an  officer,  is  a  receiver  ap« 
pointed  by  it,  its  agent,  within  the  authorities: 

"A  receiver  is  an  indifferent  person  between  the  parties,  appointed 
by  the  court  to  receive  the  rents,  issues  or  profits  of  land,  or  other  thing 
in  question  in  this  court,  pending  the  suit,  where  it  does  not  seem 
reasonable  to  the  court  that  either  party  should  do  it.  *  *  *  The 
receiver  is  but  the  creature  of  the  court ;  he  has  no  powers  except  such 
as  ajre  conferred  upon  him  by  the  order  of  his  appointment  and  the 
course  and  practice  of  the  court."  Booth  v.  Clark,  58  U.  S.  (17  How.) 
322  [15  L.  Ed.  164]. 
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These  words  do  not  describe  either  an  agent,  clerk,  servant  or  em- 
ploye, either  of  whom  may  bind  his  superior,  by  the  performance,  with- 
out special  orders,  of  anything  in  the  scope  of  his  engagement  which  his 
master  might  do,  and  which  are  incidental  thereto. 

Very  nearly  this  exact  question,  distinguishable  only  because  of  a 
difference  in  the  wording,  of  the  statutes,  was  before  the  Supreme 
Court  of  Kansas,  in  State  v.  Hubbard,  58  Kan.  797  [51  Pac.  Rep.  290, 
291;  39  L.  R.  A.  860],  wherein  this  language  is  used: 

"The  contention  of  the  defendant  is,  that  the  relation  of  agency,  as 
ordinarily  understood,  does  not  exist  between  a  receiver  and  the  court 
which  appoints  him  or  the  parties  for  whom  he  acts.  A  majority  of  the 
court  agree  with  this  contention,  and  are  of  the  opinion  that  a  receiver 
is  not  an  agent,  within  the  meaning  of  the  statute.  It  is  held  that,  in 
construing  a  criminal  statute,  words  must  be  given  their  ordinary  mean- 
ing, unless  it  is  clear  that  another  was  intended,  and  that  to  place  receiv- 
ers in  a  class  with  agents  requires  an  unusual  and  strained  construction 
of  the  statutory  language.' ' 

Although  the  statutes  under  consideration  differ,  the  argument  of 
the  Kansas  court  is  equally  applicable  to  the  situation  before  us. 

We  are  of  the  opinion,  therefore,  that  the  criminal  laws  of  this 
state  are  "not  broad  enough  to  embrace  embezzlements  by  receivers  or 
special  master  commissioners,  and  that  the  demurrer  to  each  indictment 
should  be  sustained,  with  exceptions  to  the  state. 


BONDS— INJUNCTION. 

[Franklin  Common  Pleas,  February  6,  1906.] 
Alfred  Machold  v.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  et  al. 

Suit  may  be  Brought  on  Injunction  Bond,  when  Action  Dismissed  fob  Want 
of  Prosecution. 
An  action  on  an  injunction  bond  may  be  maintained  when  the  action  in 
which  the  temporary  injunction  has  been  issued  has  been  later  dismissed 
by  the  court  on  account  of  the  failure  on  the  part  of  the  plaintiff  to  prose- 
cute the  same.    Krug  v.  Bishop,  44  Ohio  St.  221,  where  the  action  was 
dismissed  by  plaintiff  without  prejudice,  not  followed. 
[Syllabus  approved  by  the  court] 

L.  H.  Innis,  for  plaintiff: 

Cited  and  commented  on  the  following  authorities:  Mitchell  v. 
Sullivan,  30  Kan.  231  [1  Pac.  Rep.  518];  Williams. y.  BaUinger,  125 
Iowa  410  [101  N.  W.  Rep.  139] ;  Shenandoah  Nat.  Bank  v.  Read,  86 
Iowa  136  [53  N.  W.  Rep.  96];  Swan  v.  Timmons,  81  Ind.  243; 
Apollinaris  Co.  v.  Venablc,  136  N.  Y.  46  [32  N.  E.  Rep.  555] ;  Asevado 
v.  Orr,  100  CaL  293  [34  Pae.  Rep.  777] ;   Weaver  v.  Poyer,  73  111.  489; 
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Pugh  v.  White,  78  Ky.  210;  Whitehead  v.  Tulane,  11  La.  Ann.  302; 
Tale  v.  Baum,  70  Miss.  225  [11  So.  Rep.  879] ;  Pacific  Mail  Steamship 
Co.  v.  Leuling,  7  Abb.  Pr.  (N.  S.)  37;  Pacific  Mail  Steamship  Co.  v. 
Toel,  85  N.  Y.  646;  Vanderbilt  v.  Schreyer,  28  Hun  61;  Parker  v. 
Telegram  Co.  3  N.  Y.  174;  Amberg  v.  Kramer,  56  Hun  640  [8  N. 
Y.  Supp.  821] ;  Wynkoop  v.  Fan  Beuren,  63  Hun  500  [18  N.  Y.  Supp. 
557] ;  Manning  v.  Cassidy,  80  Hun  127  [30  N.  Y.  Supp.  23] ;  Kane  v. 
Casgrain,  69  Wis.  430  [34  N.  W.  Rep.  241] ;  Krug  v.  Bishop,  44  Ohio 
St.  221  [6  N.  E.  Rep.  252]. 

Henderson,  Burr  &  Livesay,  for  defendant. 

DILLON,  J* 

The  petition  alleges  that  in  a  former  action  in  this  court  the  de- 
fendant railway  company,  in  an  action  against  the  plaintiff,  secured  a 
temporary  injunction  against  him  and  gave  a  bond  with  its  codefendant 
as  security,  which  bond  in  accordance  with  Rev.  Stat.  5575  (Lan.  9108), 
secured  to  the  plaintiff  there  enjoined,  the  damages  he  might  sustain  "if 
it  be  finally  decided  that  the  injunction  ought  not  to  have  been  granted." 

The  petition  further  alleges  that  about  four  years  subsequently  to 
the  filing  of  the  petition  in  the  case,  the  injunction  was  dismissed  for  want 
of  prosecution.  Damages  are  asked  in  the  sum  of  $1,000  alleged  to  have 
been  incurred  by  reason  of  the  granting  of  said  temporary  injunction. 

A  demurrer  is  interposed  by  the  defendants,  and  the  claim  is  made 
in  support  thereof  that  it  has  not  yet  been  finally  decided  that  the 
temporary  injunction  ought  not  to  have  granted  and  that  no  recovery 
can  be  had  upon  such  a  bond  unless  there  has  been  a  decision  by  the 
court  on  the  merits  of  the  case  in  which  the  action  was  pending.  While 
the  statutes  and  the  wording  of  the  required  bond  are  practically  the 
same  in  all  the  states,  there  is  some  conflict  as  to  just  what  action  of . 
the  court  is  necessary  in  order  to  warrant  the  conclusion  that  it  has 
not  been  "finally  decided* '  that  the  injunction  ought  not  to  have  been 
granted. 

It  seems  well  settled  that  where  the  action  is  subsequently  dismissed 
by  any  agreement  or  consent  of  the  parties,  whether  by  compromise  or 
otherwise,  no  action  will  lie  upon  the  bond  because  the  court  has  not, 
in  such  case  by  any  decision  of  its  own,  decided  that  the  injunction  ought 
not  to  have  been  granted.  Columbus,  H.  V.  &  T.  Ry.  v.  Burke,  54  Ohio 
St.  98  [43  N.  E.  Rep.  282;  32  L.  R.  A.  329]. 

In  this  last-named  case  the  parties  agreed  to  abide  by  the  decision 
of  arbitrators  after  the  action  had  been  commenced,  and  the  court  apply- 
ing the  rule  that  the  terms  of  such  a  bond  must  "be  strictly  construed, 
held  that  the  decision  contemplated  by  the  plaintiff  was  a  decision  by 
the  court  on  the  merits  of  the  case  in  which  the  action  was  pending; 
that  the  parties  had  bound  themselves  to  stand  to  and  abide  the  award 
whether  right  or  wrong,  of  their  own  deliberate  purpose,  and  therefore 
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no  such  step  such  as  error  or  appeal  could  be  permitted  nor  such  other 
steps  as  the  law  requires  in  order  that  the  decision  may  conform  to  the 
law.  It  has  likewise  been  held  in  the  state  of  New  York  that  where  an 
action  is  dismissed  as  a  penalty  upon  the  plaintiff  for  contempt  of  court, 
this  does  not  involve  the  merits  of  the  case  and  will  not  warrant  an  action 
upon  the  bond,  the  decision  of  the  court  in  such  case  being  purely 
punitive  and  having  no  reference  to  the  merits  of  the  case  or  to  the 
plaintiff's  willingness  to  proceed  with  the  trial  of  the  same.  Apollinaris 
Co.  v.  Vcnable,  136  N.  Y.  46  [32  N.  E.  Rep.  555]. 

In  that  case  the  court  says  that  the  dismissal  of  the  action  and  the 
consequent  dissolution  of  the  injunction  was  upon  a  matter  having  no 
relation  to  the  merits,  either  directly  or  by  inference,  and  it  would, 
therefore,  be  contrary  to  the  natural  or  reasonable  interpretation  of  such 
action  to  hold  that  this  dismissal  was  a  determination  by  the  court  that 
the  plaintiff  at  the  time  the  temporary  injunction  was  issued,  was  not 
entitled  thereto,  and  that  such  a  holding  would  be  contrary  to  the  under- 
taking of  the  sureties. 

The  contention  of  the  defendant  in  this  case,  that  there  must  be  an 
actual  decision  upon  the  merits,  I  do  not  think  is  sustained  by  the  rea- 
soning or  authorities.  A  temporary  restraining  order  is  granted  without 
a  full,  hearing  and  often  without  any  hearing  at  all.  The  court  relies 
upon  the  urgency  of  the  situation  as  represented  by  the  plaintiff.  To 
assure  the  court  and  the  parties  affected,  that  the  plaintiff  is  right 
and  that  no  injustice  may  result  by  reason  of  the  exercise  of  this  most 
unusual  and  potent  remedy,  the  plaintiff  gives  this  bond  to  answer  for 
any  damages  which  the  defendant  may  suffer,  the  condition  of  the  bond 
being  that  such  damages  will  be  paid  liie  defendant  in  case  the  court 
shall  finally  decide  that  said  injunction  ought  not  to  have  been  granted. 
The  only  inquiry  remaining  is  as  to  whether  or  not  there  is  such  a  judg- 
ment rendered  by  the  court  as  amounts  to  a  judicial  finding  that  the 
injunction  ought  not  to  have  been  granted. 

Of  course,  the  final  order  of  the  court  in  such  cases  is  rarely  if  ever 
made  in  the  exact  language  above  quoted.  Indeed,  the  final  order  seldom 
refers  to  the  existence  of  the  preliminary  order  but  is  simply  a  finding 
for  or  against  the  plaintiff.  It  is,  therefore,  by  virtue  and  force  of 
natural  and  logical  deduction,  that  the  conclusion  is  reached  that  the 
judicial  finding  in  effect  was,  that  the  injunction  ought  not  to  have  been 
granted. 

In  the  case  of  Pugh  v.  White,  78  Ky.  210,  the  plaintiff's  petition, 
after  injunction  obtained,  remained  in  court  some  five  years  when  the 
action  was  dismissed  for  failure  to  prosecute.  The  court  held  that  this 
dismissal  of  the  petition  was  a  judicial  determination  that  the  injunction 
ought  not  to  have  been  granted.  The  authorities,  in  discussion  of  the 
subject,  receives  very  thorough  treatment  in  this  case. 
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The  case  of  Mitchell  v.  Sullivan,  30  Kan.  231  [1  Pac.  Rep.  518],  holds 
directly  that  where  the  plaintiff  subsequently  appears  in  court  and  dis- 
misses his  action  without  prejudice  to  another  action,  such  judgment  is 
equivalent  to  a  final  decision  by  the  court  that  the  temporary  injunction 
ought  not  to  have  been  granted,  and  that  an  action  lies  upon  the  bond 
immediately  by  reason  thereof.  The  argument  of  the  court  in  that  case 
is  most  potent.  Any  other  conclusion  would  lead  to  the  greatest  of  mis- 
chiefs and  manifestly  be  contrary  to  the  plain  meaning,  object  and  pur- 
pose of  the  bond  itself.  The  suggestion  at  once  occurs  that  if  a  party 
might  by  temporary  injunction  be  restrained  and  held  in  statu  quo,  dur- 
ing the  entire  period  the  case  is  awaiting  trial,  to  his  great  damage  and 
injury,  and  then  the  same  could  be  dismissed  by  the  plaintiff  on  his 
own  motion,  what  great  injustice  would  be  done.  The  defendant  asks  no 
relief;  he  cannot  prevent  the  plaintiff  (after  the  expiration  of  sufficient 
time  to  enable  plaintiff  to  accomplish  his  purposes),  from  voluntarily 
dismissing  his  action  either  with  or  without  prejudice.  The  defendant 
in  such  case  would  have  been  put  to  great  trouble,  inconvenience,  damage 
and  expense  and  yet  have  no  remedy.  Despite  the  force  of  this  argu- 
ment, however,  we  are  met  in  our  own  state  by  the  case  of  Krug  v.  Bishop, 
44  Ohio  St.  221  [6  N.  B.  Rep.  252],  in  which  it  was  held  that  where  such 
an  action  is  dismissed  without  prejudice,  no  breach  of  the  condition  of 
the  undertaking  occurs.  The  court  makes  prominent  by  the  use  of 
italics  that  the  action  was  dismissed  without  prejudice. 

The  case  at  bar  may,  therefore,  be  distinguished  from  the  last-named 
case  by  the  fact  that  the  action  in  question  here  was  not  so  dismissed. 

Opposed  to  this  decision  in  Ohio  is  not  only  the  recent  arguments 
set  forth  in  the  Kansas  case,  but  directly  opposed  upon  the  same  state  of 
facts  is  the  case  of  Swan  v.  Timmons,  81  Ind.  243,  and  the  case  of  Weaver 
v.  Poyer,  73  111.  417.  In  the  last  two  named  cases,  the  plaintiff  volun- 
tarily dismissed  his  case  without  prejudice  and  a  new  action  was  pending 
in  which  an  injunction  had  been  granted,  but  the  court  held  that  the 
right  to  a  recovery  on  the  bond  accrued  instanter  upon  the  dismissal  of 
the  first  case.  The  failure  of  plaintiff,  therefore,  to  prosecute  is  in  law 
a  confession  by  him  that  he  has  no  case  to  try,  and  that  his  action  in 
interfering  with  the  rights  of  the  defendant  by  injunction  was  without 
right,  and  it  matters  not  whether  this  dismissal  be  at  the  request  of 
the  plaintiff  or  by  the  neglect  of  the  plaintiff. 

The  law  requires  and  demands  that  the  plaintiff  who  thus  secures  a 
temporary  injunction  against  the  defendant  shall,  in  the  absence  ci 
settlement,  make  good  his  implied  promise  to  the  court,  that  he  has  a 
cause  of  action  and  that  he  is  right  in  obtaining  from  the  court  this 
powerful  remedy  in  advance  of  a  hearing  in  which  the  defendant  has 
not  had  his  day.  The  demurrer  to  the  petition  will,  therefore,  be  over- 
ruled. 
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EXEMPTIONS. 

[Franklin  Common  Pleas,  April  17,  1906.] 
Lynch  v.  Rodebaugh. 

Portion  op  Wages  Paid  by  Debtor  to  Wife  to  Pay  off  Mortgage  on  Home  Prop- 
ebty  Renders  such  Property  Insofar  Exempt. 
Where  a  husband  purchases  a  lot  with  his  own  money  and  takes  title  there- 
to in  his  wife's  name  and  erects  a  house  thereon,  giving  a  mortgage  on 
the  premises  to  cover  the  cost  of  same,  and  using  the  same' when  erected 
as  a  home  for  himself  and  family,  his  payments  of  $15  per  month  to  his 
wife  out  of  his  wages  to  pay  off  this  mortgage  debt  render  this  property 
insofar  exempt  from  execution  on  a  judgment  rendered  against  him.    To 
the  extent  of  the  payments  made  before  the  house  was  built  and  while 
defendant  and  his  family  were  residing  elsewhere,  the  property  in  question 
will  be  held  to  be  that  of  husband  and  subject  to  the  payment  of  his  debts. 
[Syllabus  approved  by  the  court] 

T.  J.  Duncan  and  Perry  &  Roach,  for  plaintiff: 

Fraudulent  conveyances.  Rogers  v.  McCauley,  22  Minn.  384;  Bilh 
v.  Bills,  41  Ohio  St.  206 ;  Roig  v.  Schults,  42  Ohio  St.  165 ;  Fry  v.  Smith, 
61  Ohio  St.  276  [55  N.  E.  Rep.  826] ;  Sears  v.  Hanks,  14  Ohio  St.  298 
[84  Am.  Dec.  378]  ;  McComb  v.  Thompson,  42  Ohio  St.  139;  Schuler  v. 
Miller,  45  Ohio  St.  325  [13  N.  E.  Rep.  275] ;  Wetz  v.  Beard,  12  Ohio  St. 
431;  Stump  v.  Frary,  6  Circ.  Dec.  357  (13  R.  619);  Carpenter  v. 
Warner,  38  Ohio  St.  416 ;  Dickinson  v.  Johnson,  22  Ky.  Law  1686  [61 
S.  W.  Rep.  267;  54  L.  R.  A.  566] ;  Robb  v.  Brewer,  60  Iowa  539  [15  N. 
W.  Rep.  420] ;  McCoy  v.  Cornell,  40  Iowa  457;  Anderson  v.  Cook,  105 
Ga.  496  [30  S.  E.  Rep.  884] ;  Seligmann  v.  Clothing  Co.  69  Wis.  410 
[34  N.  W.  Rep.  232]  ;  Bell  v.  Livestock  Co.  11  S.  W.  Rep.  344;  David- 
son  v.  Chair  Co.  41  S.  W.  Rep.  824  (Tex.) ;  Bloodgood  v.  Meissner,  84 
Wis.  452  [54  N.  W.  Itep.  772] ;  Morse  v.  Towns,  45  N.  H.  185;  Man- 
chester v.  Burns,  45  N.  H.  482;  Wooster  v.  Page,  54  N.  H.  125  [20 
Am.  Rep.  128]. 

Henderson,  Livesay  &  Burr,  for  defendant; 

BIGGER,  J. 

The  plaintiff  m  her  petition  states  that  she  obtained  a  judgment 
for  $152  before  a  justice  of  the  peace  against  the  defendant,  Clinton  C. 
Rodebaugh,  and  that  thereafter  she  filed  a  transcript  of  said  judgment 
in  the  office  of  the  clerk  of  this  court,  and  caused  an  execution  to  issue 
thereon,  which  was,  for  want  of  goods  and  chattels  whereon  to  levy, 
levied  on  the  real  estate  described  in  the  petition,  which  real  estate  stands 
in  the  name  of  Zetta  Rodebaugh,  the  wife  of  the  defendant,  and  it  is 
alleged  that  this  property  was  purchased  by  the  defendant,  but  that  the 
title  to  the  same  was  placed  in  the  name  of  the  wife  for  the  purpose 
of  hindering,  delaying  and  defrauding  the  creditors  of  the  defendant. 
The  answer  is  a  general  denial. 
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The  case  was  tried  to  the  court  at  last  term.  The  case  turns  really 
upon  a  single  legal  question  which  arises  upon  the  evidence.  The  testi- 
mony shows  that  the  lot  was  purchased  and  title  taken  in  the  wife's 
name.  Both  husband  and  wife  testified  that  about  the  sum  of  $100 
of  the  purchase  price  of  $350  was  paid  from  money  belonging  to  the 
wife.  About  $100  more  was  paid,  so  they  state,  by  the  husband  out  of 
his  wages,  he  paying  the  sura  of  $10  per  month  until  that  amount  was 
paid,  when  a  deed  was  executed  to  the  wife  for  the  lot  and  a  mortgage 
given  to  secure  the  balance  of  the  purchase  price  of  $150.  This  mort- 
gage was  made  subsequent  to  a  loan  obtained  from  a  building  and  loan 
company  which  was  used  to  build  the  house  on  the  lot  which  was  after- 
wards used  by  the  husband  and  wife  as  their  home.  It  appears  that 
after  this  house  was  built  the  defendant  paid  out  of  his  wages  to  his 
wife  the  sum  of  $15  per  month  which  was  applied  in  payment  of  the 
mortgages  on  the  property.  The  legal  question  arising  upon  this  state 
of  facts  is  this :  Can  a  debtor  give  to  his  wife  out  of  his  monthly  earnings, 
which  the  evidence  shows  amount  to  about  $50  to  $60  per  month,  the 
sum  of  $15  each  month,  the  same  being  applied  in  payment  of  the  loan 
obtained  to  build  a  house  which  they  are  using  as  their  home  and  have 
the  property  exempt  from  application  to  the  payment  of  his  debts  under 
the  exemption  law  of  this  state. 

It  is  claimed  that  under  the  exemption  law  of  this  state  which  ex- 
empts the  earnings  of  the  debtor  for  a  period  of  three  months,  when 
it  is  made  to  appear  that  they  are  necessary  for  the  support  of  his 
family,  that  the  application  of  such  a  sum,  for  the  purpose  of  furnish- 
ing a  residence  to  the  family  of  the  debtor  is  permissible  under  the  ex- 
emption statute,  and  that  whether  it  be  given  to  the  wife  or  paid 
to  some  third  party  who  will  furnish  a  residence,  the  said  sums  being  a 
reasonable  allowance  for  that  purpose,  are  exempt  and  that  the  property 
purchased  therewith  is  also  exempt. 

This  was  expressly  decided  to  be  the  law  by  the  circuit  court  of 
Lucas  county  in  the  case  of  Stump  v.  Frary,  6  Circ.  Dec.  357  (13  R.  619) . 
Counsel  for  the  plaintiff  contend  earnestly  that  this  case  is  wrongly  de- 
cided and  is  not  controlling  upon  this  question.  It  is  true  this  court  is  not 
bound  to  follow  that  decision,  but,  after  a  careful  examination,  I  am  of 
opinion  that  if  the  facts  of  this  case  were  the  same  as  in  Stump  v.  Frary, 
supra,  that  it  ought  to  be  allowed.  I  am  inclined  to  the  opinion  that  it 
is  bound  in  principle  as  applied  to  the  facts  of  that  case.  It  has  been 
decided  by  the  courts  of  last  resort  in  other  states,  in  cases  cited  by  coun- 
sel in  their  briefs,  that  where  the  earnings  of  a  debtor  are  absolutely 
exempt  for  «,  certain  period,  that  they  may  be  applied  as  he  sees  fit, 
and  that  he  may  give  them  to  his  wife  if  he  chooses  or  make  any  other 
disposition  of  them  which  he  may  see  fit.  This  is  true  of  any  other 
property  which  is  absolutely  exempt  as  well  as  of  the  wages,  the  prin- 
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ciple  being,  that  if  they  are  absolutely  exempt  they  cannot  be  reached 
by  his  creditors  and  if  he  gives  them  away  during  the  time  that  they  are 
so  exempt,  that  the  creditors 'cannot  complain,  because  he  had  a  right 
to  do  as  he  pleased  with  them,  that  it  was  no  fraud  upon  the  creditors. 

Now,  our  statute  does  not  exempt  the  earnings  absolutely,  but  they 
are  just  as  absolutely  exempt  under  the  terms  of  the  statute  whenever 
it  is  made  to  appear — for  that  is  the  language  of  the  statute — that  they 
are  necessary  for  the  support  of  his  family.  Now,  it  would  not  be  seri- 
ously questioned  that  the  sum  of  $15  per  month  would  be  a  reasonable 
allowance  for  house  rent,  and  creditors  certainly  could  not  well  complain 
if  the  debtor  used  that  amount  of  his  monthly  earnings  in  the  payment 
of  house  rent.  Now,  in  principle,  what  difference  can  it  make  whether 
that  money  be  paid  to  the  wife,  who  out  of  it  furnishes  the  home  for  the 
family,  or  paid  to  another  person  who  does  the  same!  If  the  wages  were 
allowed  to  accumulate  in  the  hands  of  the  employer  for  more  than  three  • 
months  they  would  not  be  exempt  after  that  period,  but  if  $15  of  it 
was  applied  each  month  for  house  rent  would  it  make  any  difference 
to  the  creditor  whether  the  employer  retained  $15  each  month  to  furnish 
a  house  to  his  employe  or  whether  the  husband  drew  it  and  paid  it  to 
his  wife  for  the  same  purpose  ?  In  each  case  the  money  is  paid  out  for 
a  necessity,  and  during  the  period  when  it  is  exempt  for  the  family — 
to  wit,  a  house  to  live  in. 

Now,  the  title  to  this  property  is  in  the  wife.  She  bought  the  prop- 
erty according  to  the  evidence  and  obtained  a'  loan  and  built  the  house, 
and  that  she  is  repaying  the  loan  out  of  the  $15  a  month.  It  is  not  easy 
to  see  upon  what  principle  creditors  can  complain  of  this  as  in  fraud 
of  their  rights,  if  it  be  conceded,  and  I  think  it  cannot  be  successfully 
controverted,  that  each  month  the  husband  might  apply  the  sum  of  $15 
for  house  rent  as  a  necessity  for  his  family  under  the  exemption  law. 

Now,  if  in  exchange  for  the  $15  paid  each  month  by  the  husband 
out  of  his  earnings  the  wife  had  furnished  a  house  for  the  family  to 
live  in,  then  I  am  of  the  opinion  that  the  principle  announced  in  Stump 
v.  Frary,  supra,  is  correct,  but  if  it  goes  beyond  that  it  is  not  sound 
law.  These  wages  are  not  exempt  except  they  be  necessary  for  the 
support  of  the  family,  and  during  the  period  provided  in  the  statute. 
Now,  I  am  compelled  to  reach  the  conclusion  upon  the  evidence  in  this 
case,  that  to  the  extent  of  about  $200  of  the  purchase  price  of  this  prop- 
erty, which  was  paid  before  any  house  was  built,  with  this  money  and 
was  paid  out  of  the  earnings  of  the  husband,  that  it  cannot,  under  the 
statute,  be  said  to  have  been  exempt.  The  parties  undertake  to  claim 
that  about  $100  of  this  money  was  the  wife's  money.  But:  in  doing  so 
their  story  is  so  improbable,  and  it  is  so  clearly  impeached  that  I  am 
compelled  to  discredit  their  testimony  upon  that  point.  They  both  claim 
that  she  had  a  part  of  it  deposited  in  the  Ohio  National  Bank,  but  Mr. 
Kiesewetter  testifies  that  the  wife  never  had  any  money  in  that  Sank. 
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As  to  the  balance  of  the  $200  paid  before  the  house  was  built,  the 
husband  admits  it  came  out  of  his  earnings,  but  how  can  that  money 
be  claimed  to  be  exempt,  under  the  statute!  They  must  of  necessity  pay 
house  rent  elsewhere  during  that  time  if  there  was  no  house  then  built 
on  the  lot  in  which  to  reside.  Certainly  a  man  could  not  claim  the  right 
to  have  his  house  rent  exempt  and  also  an  additional  sum  by  way  of 
an  investment  in  real  estate  which  he  expected  at  some  future  time  to 
use  as  a  home.  House  rent  as  a  necessity  could  be  paid  but  once  each 
month.  A  man  could  not  claim  a  right  on  the  plea  of  necessity  to  pay 
rent  for  two  houses  at  the  same  time.  Now,  if  in  this  case  the  entire 
sum  paid  by  the  husband  in  monthly  payments  of  $15  had  been  paid  to 
the  wife,  who  at  all  times  in  exchange  therefor  had  furnished  a  house  for 
the  family  to  live  in,  the  doctrine  of  Stump  v.  Frary,  supra,  would  apply. 
But  under  the  facts  of  this  case  I  am  compelled  to  reach  the  con- 
clusion that  as  to  the  extent  of  $200  of  this  sum  it  was  not  paid  in 
exchange  for  the  furnishing  of  a  house  to  live  in,  but  as  an  investment 
in  real  estate,  in  adcjition  to  paying  house  rent,  and  that  it  cannot  be 
claimed  to  be  exempt  to  that  extent  as  against  his  creditors.  As  it 
has  been  used  together  with  other  money  which  is  exempt  in  paying 
for  this  property,  the  only  way  that  it  can  be  reached  is  by  setting 
aside  the  conveyance  and  subjecting  it  to  the  payment  of  the  plaintiff's 
claim. 

For  these  reasons  the  finding  and  decree  must  be  in  favor  of  the 
plaintiff. 


MUNICIPAL  CORPORATIONS— INTOXICATING  LIQUORS. 

[Franklin  Common  Pleas,  May  28,  1906.] 
Mack  Landman  v.  Columbus  (City). 

1.  Ordinance  Controlling  the  Keeping  Open  of  Saloons  not  Invalid  because 
Exemption  Clause  does  not  Come  within  Exemption  of  Statute  Regulating 
Sale  of  Intoxicating  Liquors. 

The  ordinance  of  a  city  which  provides  for  the  closing  of  saloons  at  certain 
hours,  a  "midnight  closing"  ordinance,  which  seeks  to  regulate  saloons  and 
kindred  places  only,  cannot  he  deemed  invalid  because  an  exemption  clause 
therein  referring  to  the  filling  of  prescriptions  by  druggists  does  not  state 
such  exemption  in  substance  as  it  is  stated  in  the  statute  relating  to  the 
regulation  of  the  sale  of  intoxicating  liquors.  The  statute  refers  to  the 
sale  of  liquors  the  ordinance  only  to  the  keeping  open  of  saloons  and  places 
sui  generis  where  liquors  are  sold. 

2.  In  Affidavit  Charging  Tiolation  of  Midnight  Closing  Ordinance  not  Neces- 
sary to  State  that  Intoxicating  Liquors  were  Sold  as  a  Beverage. 

In  an  affidavit  charging  one  with  keeping  a  saloon  open  after  the  time  pro- 
vided in  an  ordinance  for  closing,  it  is  not  necessary  to  allege  that  the 
purpose  was  to  sell  intoxicating  liquors  as  a  beverage.  The  offense  is 
simply  in  keeping  such  a  place  open. 

[Syllabus  approved  by  the  court] 

Error  to  police  court. 
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R.  S.  Swepston,  for  plaintiff : 

Cited  and  commented  on  the  following  authorities:  Rev.  Stat. 
4364-16,  4364-20,  4364-20c,  4364-20J  (Lan.  7256,  7259,  7275,  7282); 
De  Monte  v.  Pabst,  14  Dec.  97;  Akerman  v.  Lima  (City),  8  Dec.  430 
(7  N.  P.  92) ;  Hirn  v.  State,  1  Ohio  St.  15;  Canton  v.  Nist,  9  Ohio  St. 
439;  Burckholter  v.  McConnellsville,  20  Ohio  St.  308;  Daggett  v.  Hud- 
son, 43  Ohio  St.  548  [3  N.  E.  Rep.  538;  54  Am.  Rep.  832] ;  Pope  v. 
Cincinnati,  2  Circ.  Dec.  285  (3  R.  497) ;  Arata  v.  State,  12  Dec.  730; 
Cheadle  v.  State,  4  Ohio  St.  477;  New  Lexington  (VU.)  v.  Hughes,  56 
Ohio  St.  771  [49  N.  E.  Rep.  1111]. 

Marshal,  Hoover  &  Scarlett,  for  defendant . 

DILLON,  J. 

The  only  question  I  consider  necessary  and  proper  to  discuss  in 
this  case  is  the  one  challenging  the  validity  of  what  is  commonly  called 
the  midnight  closing  ordinance  of  the  city. 

The  statute  of  this  state  giving  to  every  municipal  corporation  the 
power  to  regulate  the  sale  of  intoxicating  liquors  (Rev.  State.  4364-20; 
Lan.  7259)  is  still  expressly  retained  in  the  municipal  code.  Subdivision 
5,  Rev.  Stat.  1536-100  (Lan.  3102). 

There  is  a  qualifying  or  exempting  clause  found  in  Rev.  Stat.  4364- 
20c  (Lan.  7275),  which  restriction  thus  contained  in  the  act  itself  pro- 
vides in  substance  that  regular  druggists  shall  not  be  prevented  from 
selling  intoxicating  liquors  for  certain  purposes  and  on  certain  condi- 
tions, and  further  providing  that  in  case  of  sales  for  medicinal  purposes, 
there  must  be  an  accompanying  prescription  by  a  regular  physician. 

The  claim  is  made  that  the  ordinance  of  the  city  of  Columbus  in 
question,  and  known  as  Sees.  319-321,  of  the  codification  of  1896,  does 
not  make  the  exemption  in  as  full  terms  nor  in  as  broad  terms  as  are  pro- 
vided by  the  statute.  The  exempting  clause  in  the  ordinance  provides 
that, 

"Nothing  in  the  provisions  of  any  section  of  this  ordinance  shall 
be  construed  to  prevent  regular  druggists  from  filling  prescriptions  by 
regular  practicing  physicians." 

The  question  has  been  argued  in  this  case  that  this  ordinance,  to 
be  valid,  must  contain  the  full  exemption  clause  in  substance,  the  same 
as  the  statute.  Some  Nisi  Prius  decisions  are  cited  in  which  the  point  has 
been  disposed  of.  The  case  of  Edis  v.  Butler,  11  Dec.  245  (8  N.  P. 
183),  seems  to  answer  this  proposition  in  the  negative,  on  the  ground  that 
an  exemption  provided  for  by  statute  will  be  read  into  the  ordinance 
itself,  even  though  no  mention  of  the  exemption  is  made  in  the  ordinance. 

The  case  of  Hirn  v.  State,  1  Ohio  St.  15,  lays  down  the  doctrine 
that  an  indictment  under  a  statute  must  negative  the  stated  acts,  and 
following  this  decision  we  have  the  case  of  Akerman  v.  Lima,  8  Dec.  430 
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(7  N.  P.  92),  which  seems  to  take  the  opposite  view  from  that  taken  in 
Edis  v.  Butler,  supra. 

The  case  of  Canton  v.  Nist,  9  Ohio  St.  439,  however,  declares  such 
an  ordinance  void  because  its  excepted  provision  was  narrower  than  that 
provided  by  statute.  While  the  last-named  case  is  not  directly  in  point, 
it  certainly  furnishes  an  indication  of  the  probable  necessity  of  embody- 
ing all  exceptions  provided  for  by  statute  in  any  ordinance  which  seeks 
to  regulate  the  same  subject-matter.  It  would  seem  on  principle,  that  no 
better  reason  exists  for  holding  an  ordinance  valid  by  reading  into  it  the 
statutory  provisions  which  it  has  omitted  than  to  hold  a  statute  valid 
by  reading  into  it  constitutional  provisions  which  it  has  violated. 

The  city  council  in  legislating  under  a  statute  is  limited  to  the 
powers  expressly  conferred  by  that  statute.  To  render  an  act  of  the 
city  council  valid  by  reading  into  it  something  that  is  not  there,  calls 
upon  the  court  to  exercise  functions  other  than  judicial.  The  court  does 
not  know  that  the  ordinance  and  regulation  would  have  been  passed  if 
the  council  had  had  before  them  the  exempted  features  which  were  re- 
quisite to  make  such  an  ordinance  valid.  But  it  seems  to  me  that  the 
particular  ordinance  in  question  does  not  fairly  raise  this  point. 

A  reading  of  the  exemption  clause  of  the  statute  (Rev.  Stat.  4364- 
20c ;  Lan.  7275)  shows  that  it  refers  and  applies  solely  to  any  regulation 
which  council  may  desire  to  make  of  the  liquor  traffic  as  carried  on  by 
druggists  only.  Does  this  ordinance  in  question  apply  to  druggists! 
If  so,  it  would  probably  fail  for  the  reasons  above  stated,  in  that  it  does 
not  contain  the  exemptions  provided  for  by  the  statute.  But  it  seems 
to  me  that  a  careful  consideration  of  Sec.  319  of  the  codified  ordinance 
must  satisfy  one  that  the  ordinance  not  only  specifically  omits  and  ex- 
cludes any  reference  to  druggists  whatsoever,  but  on  the  contrary  its 
constant  reference  is  simply  to  saloons  and  places  where  beer,  ale,  spirit- 
ous  or  other  intoxicating  liquors  are  sold.  What  places  are  these  ?  The 
ordinance  itself  under  the  well-settled  construction,  in  referring  to  other 
places  than  saloons,  of  course  means  places  s ui  generis. 

There  was  no  evil  or  regulation  necessary  to  prevent  druggists  from 
remaining  open  all  night,  as  shown  by  the  act  in  question.  But  as  to 
the  sale  of  these  same  liquors  in  saloons  and  like  places,  the  power  exists 
to  close  them  absolutely  and  thus  bring  the  regulation  down  to  entire  pro- 
hibition. Moreover,  I  call  counsel's  attention  to  Sec.  8  of  the  act  now 
digested,  Rev.  Stat.  4364-16  (Lan.  7256),  which  specifically  provides 
that  the  language  as  used  in  this  ordinance  in  question  shall  not  mean 
to  apply  to  sales  by  druggists.  In  view  of  the  fact,  therefore,  that  the 
exemption  clause  applies  only  to  sales  by  druggists,  and  in  view  of  the 
fact  that  this  ordinance  has  not  attempted  to  regulate  any  such  sales 
but  only  sales  by  saloons,  or  kindred  places,  I  hold  the  ordinance  to  be 
valid.     The  affidavit,  therefore,  is  sufficient  to  charge  the  offense  alleged. 
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Some  other  matters  are  urged  with  reference  to  errors  occurring  at 
the  trial,  of  which  I  do  not  consider  it  necessary  to  mention  any  one  in 
particular  except  the  contention  that  this  affidavit,  and  therefore,  the 
ordinance  should  allege  the  sale  to  have  been  made  to  be  used  as  a  bever- 
age. It  will  be  noticed  that  the  object  of  this  regulation  is  not  so  much 
to  keep  people  from  drinking  as  it  is  to  keep  the  houses  closed.  It  is  not 
material,  in  view  of  the  ordinance,  for  what  purpose  the  saloon  in  ques- 
tion was  opened  for  the  sale  of  intoxicating  liquors.  You  must  remem- 
ber that  this  is  the  exercise  of  a  police  power  and  for  that  purpose,  if, 
in  the  opinion  of  the  city  council,  it  was  necessary  in  order  to  close 
saloons  that  no  sales  at  all  shall  be  permitted  after  midnight,  it  is  im- 
material that  they  were  made  for  the  purpose  of  being  taken  as  a 
beverage  or  for  the  purpose  of  being  given  away  to  somebody  else.  No 
such  limitation  is  placed  on  municipal  legislation  by  the  law.  Of  course, 
none  can  be  read  into  the  law  by  the  court. 

The  judgment  of  the  police  court  is,  therefore,  affirmed.  Excep- 
tions. 
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BILLS,  NOTES  AND  CHECKS— PRINCIPAL  AND  SURETY. 

[Superior  Court  of  Cincinnati,  Special  Term,  January,  1906.] 
Conett,  Trustee,  v.  Squair,  Admx. 

1.  Parol  Evidence  Admissible  to  Rebut  Presumption  Created  from  Position 
op  Signatures  on  Note. 

The  presumption  which  arises  from  the  position  of  signatures  on  a  promis- 
sory note  may,  in  an  action  for  contribution,  be  rebutted  by  the  intro- 
duction of  parol  evidence,  and  the  true  relation  existing  between  the 
signers  shown. 

2.  Pbesumption  Exists  that  Sureties  on  Note  fob  same  Party  are  Co- 
sureties. 

If  two  parties  to  a  promissory  note  are  in  fact  sureties  for  the  same  obli- 
gation and  the  same  party,  the  presumption  will  arise  that  they  are  co- 
sureties, and  therefore  liable  to  contribution,  unless  competent  evidence 
is  introduced  which  rebuts  the  same. 

3.  Prima  Facie  Presumption  from  Position  of  Signatures  on  Promissory 
Note  is  Overthrown  by  Competent  Unrebutted  Testimony  of  Different 
Relation. 

In  an  action  for  contribution  on  a  promissory  note  by  one  who  is  prima 
facie  a  maker  thereof,  but  who  alleges  that  he  was  in  fact  a  cosurety 
of  defendant  whose  signature  is  endorsed  on  the  back,  if  the  plaintiff 
introduces  competent  parol  evidence  to  prove  such  allegations,  and  no 
competent  evidence  is  adduced  by  the  defendant  to  controvert  the  same, 
the  presumption  that  plaintiff  and  defendant  were  cosureties  will  be 
established,  and  the  latter  will  be  liable  to  contribution. 

4.  Signer  of  Promissory  Note  cannot  Rely  upon  Prima  Facie  Relation 
Existing  between  other  Parties. 

If  a  party  signs  a  promissory  note  without  ascertaining  the  true  relation 
existing  between  the  previous  signers,  he  is  not  justified,  as  a  matter 
of  law,  in  relying  upon  the  prima  facie  facts,  but  becomes  a  surety  for 
those  who  are  in  fact  principals  thereon  and  a  cosurety  with  those  who 
are  in  fact  sureties,  regardless  of  the  position  of  their  signatures  ■  on 
the  instrument. 

5.  Bankrupt  is  Not  Competent  to  Testify  in  Action  on  Negotiable  Instru- 
ment by  his  Trustee  against  Decedent  Signer's  Administrator. 

In  an  action  on  a  negotiable  instrument  by  a  trustee  in  bankruptcy  against 
the  administrator  of  a  decedent's  estate,  the  bankrupt  is  not  a  competent 
witness  for  the  plaintiff  to  show  a  relation  existing  between  him  and  the 
decedent  other  than  that  appearing  on  the  face  of  the  instrument;  nor 
does  such  evidence  become  competent  upon  the  introduction  of  testimony 
of  the  defendant's  intestate  taken  in  a  former  but  different  action  between 
the  same  parties  in  another  tribunal. 

N.  J.  Utter,  for  plaintiff: 

Contribution.  The  true  relation  of  the  original  parties  may  be 
shown  regardless  of  the  form  of  the  note.  Oldham  v.  Broom,  28  Ohio 
St.  41;  Baker  v.  Kellogg,  29  Ohio  St.  663;  Douglas  v.  Waddle,  1  Ohio 
413   [13  Am.  Dec.  630] ;   Brandt,  Suretyship  Sec.  260,  261. 

Contribution  an   equitable   action  and  not  founded  on  contract. 

Deering  v.  Winchelsea,  2  Bos.  &  Pul.  270;   Craythorn  v.  Swinburn,  14 

Ves.  160;   Hartwell  v.  Smith,  15  Ohio  St.  200;   Camp  v.  Bostmck,  20 

Ohio  St.  337  [5  Am.  Rep.  669];   Oldham  v.  Broom,  28  Ohio  St.  41; 
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Crouse  v.  Wagner,  41  Ohio  St.  470 ;  Robinson  v.  Boyd,  60  Ohio  St.  57 
[53  N.  E.  Rep.  494] ;  Bait.  &  0.  By.  v.  Walker,  45  Ohio  St.  577  [16  N. 
E.  Rep.  475]. 

When  contribution  may  be  had.  Robinson  v.  Boyd,  60  Ohio_  St. 
57  [53  N.  E.  Rep.  494] ;  Oldham  v.  Broom,  28  Ohio  St.  41;  Brandt, 
Suretyship  Sec.  255 ;  3  Pomeroy,  Equity  Sec.  1418 ;  7  Am.  &  Eng.  Enc. 
Law  (2  ed.)  328,  331,  note  par.  2. 

Presumptions  and  burdens  of  proof.  Oldham  v.  Broom,  28  Ohio 
St.  41;  Gaster  v.  Waggoner,  26  Ohio  St.  450;  Crouse  v.  Wagner,  41 
Ohio  St.  470;  McNeil  v.  Sanford,  42  Ky.  (3  B.  Mon.)  11;  Fernald  v. 
Dawley,  26  Me.  470 ;  Warner  v.  Price,  3  Wend.  397 ;  Houck  v.  Graham,, 
106  Ind.  195  [6  N.  E.  Rep.  594;  55  Am.  Rep.  727] ;  Whitehouse  v.  Han- 
son,  42  N.  H.  9;  Douglas  v.  Waddle,  1  Ohio  413  [13  Am.  Dec.  630] ; 
Robinson  v.  Boyd,  60  Ohio  St.  57  [53  N.  E.  Rep.  494]. 

When  a  second  surety  can  limit  his  equitable  liability  to  contribu- 
tion. Oldham  v.  Broom,  28  Ohio  St.  41;  Crouse  v.  Wagner,  41  Ohio  St. 
470;  Whitehouse  v.  Hanson,  42  N.  H.  9;  McGee  v.  Prouty,  50  Mass. 
(9  Mete.)  547  [43  Am.  Dec.  409] ;  Sisson  v.  Barrett,  6  Barb.  199;  Hon- 
son  V.  Drakelcy,  40  Conn.  552  [16  Am.  Rep.  74] ;  Norton  v.  Coons,  3 
Den.  130 ;  Douglas  v.  Waddle,  1  Ohio  413  [13  Am.  Dec.  630] ;  Barnet 
v.  Young,  29  Ohio  St.  7;  Story,  Equity  Sec.  498;  Brant,  Suretyship 
Sec.  258. 

C.  J.  Hunt  and  O.  W.  Bennett,  attorneys  for  defendant. 

FERRIS,  J. 

This  is  an  action  brought  by  Conett,  trustee,  against  Squair,  ad- 
ministratrix, tried  in  special  term  and  submitted  to  the  court  upon  the 
testimony  that  was  introduced  in  a  suit  brought  by  the  trustee  in  bank- 
ruptcy of  Carl  F.  Newton  against  the  administratrix  of  the  estate  of 
H.  H.  Squair,  the  object  of  which  suit  was  to  compel  contribution  from 
the  estate  of  Hugh  Squair  on  account  of  money  paid  by  Newton  on  a 
promissory  note,  of  which  the  following  is  a  copy: 

"$1,000.  Cincinnati,  O.,  Feb.  12,  1896. 

"Sixty  days  after  date  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  ourselves  one  thousand  dollars  at  the  Merchants  National 
Bank.    Value  received. 

(Signed)  "J.  L.  Porter, 

"C.  F.  .Newton." 

On  the  back  of  that  note  appear  three  endorsements,  that  of  J.  O. 
Porter,  C.  F.  Newton  and  H.  H.  Squair.  These  endorsements,  as  far  as 
Porter  and  Newton  were  concerned,  were  made  necessary  By  the  fact 
that  the  note  was  drawn  to  the  order  of  themselves,  and,  being  a  negoti- 
able instrument  passing  by  endorsement,  it  became  necessary  for  them 
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to  sign  their  names  .in  order  to  transfer  title  to  the  Merchants  National 
Bank. 

This  note,  therefore,  furnishes  in  itself  evidence*  of  the  primary 
responsibility  on  the  part  of  the  makers,  Porter  and  Newton,  and  would 
indicate  equally  a  secondary  responsibility  on  the  part  of  Squair. 

The  testimony  of  the  plaintiff  seeks  to  establish  the  fact  that  a 
relation  contrary  to  that  shown  by  the  note  would  represent  the  true 
condition  of  the  parties  and  that  the  real  relation  sought  to  be  shown  j 
would  justify  the  court  in  concluding  that  while  the  note  seems  to  be 
the  note  of  Porter  and  Newton,  that  in  reality  it  was  the  note  of  J.  O. 
Porter  and  that  Newton,  although  his  name  appears  as  a  joint  maker 
with  Porter,  was  in  fact  but  a  cosurety  with  H.  H.  Squair.  If  no  testi- 
mony had  been  introduced,  the  conclusion  of  the  court  would  undoubt- 
edly have  been  that  this  was  a  joint  note,  that  the  primary  responsibility 
was  upon  the  makers  and  that  Squair  wjas  an  independent  surety  in 
favor  of  whom  it  might  concern.  The  authorities  are  very  clear  with 
reference  to  the  presumptions  that  arise  from  the  form  of  the  note  it- 
self ;  that  by  such  note  Squair  was  a  guarantor  of  the  principals  as  to 
all  subsequent  holders  is  sustained  by  a  reading  of  the  line  of  authorities 
beginning  in  Champion  v.  Griffith,  13  Ohio  228;  Robinson  v.  Abell,  17 
Ohio  43;  Castle  v.  Richly,  44  Ohio  St.  490  [9  N.  E.  Rep.  136;  58  Am. 
Rep.  839],  and  it  therefore  may  be  stated  that  the  rule  in  Ohio  is  that 
Squair  is  presumed  to  have  intended  to  be  liable  as  surety  for  the  pay- 
ment of  the  note  by  a  reading  of  the  note  itself. 

Ewan  v.  Brooks-Waterfield  Co.  55  Ohio  St.  596  [45  N.  E.  Rep.  1094 ; 
35  L.  R.  A.  786;  60  Am.  St.  Rep.  719],  and  particularly  that  part  of 
the  decision  as  found  at  page  606  would  leave  no  doubt  as  to  the  correct- 
ness of  this  conclusion. 

Therefore,  if  the  plaintiff  shall  maintain  in  an  action  brought,  the 
ourden  of  proof  rests  upon  him  to  show  a  different  relation  from  that 
shown  by  the  note  and  to  escape  this  legal  presumption  that  attaches 
from  the  mere  introduction  of  the  note  and  the  relations  shown  thereby. 

Now,  the  contention  that  is  sought  for  in  this  proceeding  seeks  to 
establish  that  different  relation  by  showing  that  Porter  was  the  princi- 
pal and  that  Newton  and  Squair  were  in  fact  cosureties.  Now  as  be- 
tween themselves,  the  relations  of  the  parties  may  be  shown  by  parol, 
and  the  court  is  not  concerned  at  this  time  in  this  hearing  with  matters  * 
that  were  prior  to  this  time  determined  by  a  suit  brought  tiy  the  Merch- 
ants National  Bank,  and  the  conclusions  there  found  not  being  plead 
as  adjudicated  matters  raising  the  opportunity  of  a  plea  in  bar,  of  ex- 
orcising the  rights  that  would  be  given  under  a  plea  in  bar,  but  we  are 
interested  in  the  conclusions  there  reached  only  as  they  bear  upon  the 
issue  made  in  this  case,  to  wit:  What  Is  the  real  relation  of  the  parties? 
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The  defense  having  stood  upon  the  position  that  the  note  indicated 
clearly  the  relation  of  the  parties  and  that  Squair  was  there  what  he 
appeared  to  be,  merely  surety  for  Porter  and  Newton,  the  makers  of  the 
note,  it  is  perfectly  apparent  that  the  plaintiff  must  establish  by  a  pre- 
ponderance of  competent  testimony  that  the  position  taken  by  him  is 
correct  as  to  the  facts.  The  court  has  been  considerably  exercised  in 
this  matter  in  an  attempt  to  clarify  the  situation  as  it,  related  to  the 
competency  of  the  witnesses.  There  have  been  many  translations  made 
of  the  statute  that  seeks  to  put  the  living  and  .the  dead  upon  the  same 
basis,  making  both  stand  upon  an  equality,  but  this  case  furnishes  not 
only  the  difficulty  of  properly  translating  that  (Rev.  Stat.  5242;  Lan. 
8751,  and  item  4  in  Rev.  Stat.  5241;  Lan.  8750),  but  also  renders  it 
necessary  to  say  whether  testimony  that  was  taken  in  another  suit  before 
a  court  of  competent  jurisdiction  having  the  right  to  adjudicate  matters 
that  would  determine  the  real  relation  of  the  parties,  would  be  legal 
evidence  in  this  action.  I  refer,  of  course,  to  the  suit  of  the  Merchants 
National  Bank  before  these  same  parties,  tried  before  Judge  Hollister. 
These  matters  of  the  competency  of  the  witnesses  must  be  determined 
as  well  as  the  sufficiency  of  the  evidence  in  order  to  reach  what  the  court 
feels  to  be  the  necessary  conclusion  in  this  case. 

It  is  necessary,  therefore,  at  the  outset  to  know  what  witnesses  were 
before  the  court.  Newton  was  not.  Under  the  provisions  there  could 
not  have  been  done  by  indirection  what  the  law  expressly  prohibits. 
If  the  testimony  of  Newton,  as  the  court  finds,  was  incompetent,  by 
comparative  reasoning  the  testimony  of  Squair  taken  in  this  former 
suit,  offered,  as  the  court  believes,  as  a  cover  to  let  in  the  incompetent 
testimony  of  Newton,  must  also  be  held  to  be  inadmissible. 

The  plaintiff  had  a  right  to  introduce  the  testimony  of  Squair  in 
his  own  behalf,  his  own  testimony,  but  he  could  not  do  so  for  the  pur- 
pose of  contradicting  him.  In  other  words,  the  testimony  of  Squair 
introduced  by  Newton  does  not  authorize  Newton  to  introduce  the  testi- 
mony of  Newton.  Therefore,  the  exceptions  seven  and  eight,  under 
Rev.  Stat.  5242  (Lan.  8751),  clearly  relate  to  former  testimony  in  the 
same  suit  and  not  the  testimony  taken  in  another  suit  in  another  court, 
and,  if  the  court  has  properly  comprehended  the  rule  in  Roberts  v. 
Briscoe,  44  Ohio  St.  596  [10  N.  E.  Rep.  61],  then  the  testimony  of  New- 
ton and  Squair  is  to  be  eliminated  from  consideration. 

Now  in  behalf  of  the  plaintiff,  testimony  was  introduced  in  the 
shape  of  a  deposition  of  Porter  and  also  of  a  party  by  the  name  of 
Hurford,  and  except  such  testimony  as  appeared  from  the  facts  in  such 
depositions,  nothing  wras  introduced  by  the  defense,  who  relied  upon  the 
legal  presumptions  arising  from  the  existence  of  the  note,  and  if  the 
court  is  right  in  saying  that  the  testimony  of  Newton  is  not  to  be  con- 
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sidered  under  the  authorities ;  also  of  Jackson  v.  Ely,  57  Ohio  St.  450- 
462  [49  N.  E.  Rep.  792],  predicated  upon  the  proper  translation,  as 
the  court  believes,  of  the  statutes  heretofore  referred  to  (Rev.  Stat.  5241- 
5244;  Lan.  8750-8753),  then  the  plaintiff  must  rely  upon  the  testimony 
of  Porter  with  whatever  additional  effect  should  have  been  given  by.  the 
testimony  of  Hurford  to  sustain  the  burden  that  the  law  places  upon 
him  of  showing  a  relation  contrary  to  that  shown  by  the  note. 

"What  is  the  testimony  of  Porter  and  what  were  the  facts  as  shown 
by  his  testimony?  It  seems  reasonably  clear  to  indicate  that  the  in- 
debtedness for  which  this  note  was  given  was  the  indebtedness  of  Porter 
and  that  Porter  received  the  proceeds  of  the  note  and  not  Newton  is 
equally  clear.  Testimony  is  not  as  clear,  possibly,  as  the  court  would 
like  to  have  it  appear  as  to  Newton's  knowledge  of  the  situation  com- 
municated to  Squair,  but  here  the  law  places  in  and  charges  upon 
Squair  the  duty  of  ascertaining  the  real  relation  between  prior  parties. 
Failing  to  do  this,  he  must  accept  the  responsibilities  that  attach.  Now, 
if  Squair  at  the  time  of  the  signing  of  the  note  affixed  his  signature  upon 
the  back  of  the  note  with  Newton,  and  that  fact  was  that  Newton  at  that 
time  was  a  mere  surety,  in  law  then  he  became,  by  reason  of  that  fact, 
a  cosurety  with  Newton,  and  if  the  duty  was  upon  Squair  in  law  to 
inquire  as  to  the  real  relations  of  the  parties  he  was  not  justified  in  law 
in  relying  upon  the  prima  facie  facts,  and  if  the  testimony  should 
develop  the  fact  that  Newton  while  appearing  as  maker  was  in  fact  a 
surety,  their  responsibility  would  still,  nevertheless,  be  upon  Squair  to 
contribute  his  share  toward  the  payment  of  the  entire  note  in  the  event 
that  the  maker  failed  to  discharge  the  primary  obligation. 

The  leading  case  relied  upon  to  sustain  the  correctness  of  this 
proposition  is  Whitehouse  v.  Hanson,  42  N.  H.  9,  but  the  text  books 
(Randolph  on  Commercial  Paper  and  Daniel  on  Negotiable  Instru- 
ments) adhere  to  the  correctness  of  this  conclusion. 

Now,  therefore,  if  the  court  shall  conclude  that  the  testimony  fur- 
nishes proof  that  Newton  signed  the  note  for  Porter  with  the  under- 
standing that  Squair  was  to  be  a  surety  with  him,  then  the  plaintiff 
was  entitled  to  the  relief  sought  for  unless  this  evidence  be  rebutted  ' 
and  this  presumption  be  met  with  testimony  to  a  contra  effect,  and  there 
is  no  testimony  whatever  to  rebut  this  presumption. 

But  the  testimony  does  establish  the  fact  that  Porter  understood 
that  the  money  was  for  his  benefit  and  that  Newton  understood  this 
fact  and  that  Squair  is  not  shown  to  have  known  it. 

The  plaintiff  having  thus  introduced  testimony  of  a  competent 
nature,  and  no  testimony  having  been  offered  to  rebut  the  presumption 
that  arose  from  the  new  condition  of  affairs,  and  the  note  having  made 
out  a  prima  facie  case  only,  and  the  testimony  having  shown  a  different  . 
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relation  between  the  parties,  and  the  court  refusing  to  consider  the 
testimony  of  Newton  and  Squair  for  the  reasons  above  stated,  there 
seems  to  be  nothing  for  the  court  to  do  except  to  say  that  the  relations 
shown  by  the  note  are  contrary  to  those  shown  by  the  testimony  of  a 
competent  nature.  It  must  follow,  therefore,  by  the  rules  governing 
the  production  of  testimony,  that  the  plaintiff  having  sustained  the  bur- 
den of  proof  in  the  matter  thus  required,  it  must  follow  that  Newton 
and  Squair  were  sureties,  and,  if  sureties,  they  were  cosureties,  and  that 
relation  exists  until  the.  defendant  rebuts  such  presumption  that  has 
arisen  by  those  proofs.  No  testimony  that  the  court  regards  as  com- 
petent having  been  introduced  to  disclose  a  different  condition  of  affairs, 
the  position  of  the  plaintiff  has  been  sustained.  Oldham  v.  Broom,  28 
Ohio  St.  41 ;  Baker  v.  Kellogg,  29  Ohio  St.  663 ;  Crouse  v.  Wagner,  41 
Ohio  St.  470;  Robinson  v.  Boyd,  60  Ohio  St.  57  [53  N.  E.  Rep.  494] ; 
Whitehouse  v.  Hanson,  42  N.  II.  9;  McNeil  v.  Sanford,  42  Ky.  (3  B. 
Mon.)  11;  Warner  v.  Price,  3  Wend.  397,  and  the  instructive  cases 
in  Houck  v.  Graham,  106  Ind.  195  [6  N.  E.  Rep.  594;  55  Am.  Rep. 
727];  McGee  v.  Prouty,  50  Mass.  (9  Mete.)  547  [43  Am.  Dec.  409]  ~, 
Sisson  v.  Barrett,  6  Barb.  199;  Monson  v.  Drakcley,  40  Conn.  552  [16 
Am.  Dec.  74]. 

The  plaintiff,  therefore,  having  maintained  the  burden  of  proof  by 
furnishing  testimony  preponderating  in  favor  of  the  position  set  out 
in  the  petition,  is  entitled  to  contribution. 

The  object  of  the  testimony  introduced  was  to  establish  the  real 
relation  between  the  parties  not  shown  by  the  note,  and  the  testimony 
being  uncontradicted  under  the  legal  rule  that  the  court  has  here  stated 
that  the  indebtedness  was  incurred  entirely  for  the  benefit  of  Porter, 
for  whom  Newton  was  a  surety,  and  the  testimony  establishing  the  fact 
that  Squair  stood  in  exactly  the  same  relation  to  Porter  as  Newton  did, 
the  law  of  contribution  between  sureties  should  prevail,  and  Newton 
having  shown  payment  in  a  greater  sum  than  his  proportion,  would  be 
entitled  to  recover  the  difference  between  the  amount  of  his  liability  and 
the  amount  paid,  and  is  entitled  to  recover  the  excess  from  the  estate 
of  H.  II.  Squair.  Whatever  may  be  the  amount  thus  shown  to  have 
been  paid  by  him  will  be  the  amount  for  which  the  court  will  enter  up 
judgment  in  favor  of  the  plaintiff  and  against  the  estate  of  H.  H. 
Squair. 
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GUARDIAN  AND  WARD— APPEAL. 

[Summit  Common  Pleas,  August,  1906.] 
Elias  Breitenstein,  In  be. 

Person  Adjudged  Imbecile  cannot  Appeal  fbom  Finding  where  no  Guardian  is 
Appointed. 

Application  was  made  to  the  probate  court  for  the  appointment  of  a  guardian 
for  Elias  Breitenstein;  the  court,  on  hearing,  entered  en  the  record  its 
finding  and  decision  that  due  notice  of  said  application  had  been  given, 
that  said  Elias  Breitenstein  was  a  resident  of  the  county  and  was  an 
imbecile  and  that  it  was  necessary  to  appoint  a  guardian  for  him;  but  no 
guardian  was  appointed  and  no  further  order  was  made  by  the  court: 
Held.  Elias  Breitenstein  is  not  entitled  to  appeal  from  such  finding  or 
decision  of  the  probate  court 

[Syllabus  by  the  court] 

Appeal  from  probate  court. 

C.  M.  Anderson,  for  applicant. 

Kohler,  Kohler  &  Mottinger,  for  Breitenstein. 

WASHBURN,  J. 

John  Breitenstein  made  application  to  the  probate  court  of  Summit 
county,  for  the  appointment  of  a  guardian  for  the  person  and  estate  of 
Elias  Breitenstein,  notice  was  given  and  hearing  had,  and  the  journal 
entry  showing  the  action  taken  by  the  probate  court  is  as  follows: 

"This  day  this  matter  came  on  to  be  heard  on  the  application  of 
John  Breitenstein  for  the  appointment  of  a  guardian  for  the  person 
and  estate  of  Elias  Breitenstein,  a  resident  of  Franklin  township,  in 
said  county,  on  the  ground  that  he  is  an  imbecile,  and  was  submitted  to 
the  court  on  the  evidence ;  on  consideration  whereof  the  court  find  that 
said  Elias  Breitenstein  and  all  his  next  of  kin  resident  of  said  county, 
have  had  due  notice  of  the  pendency  and  prayer  of  said  application 
according  to  law  and  our  former  order.  The  court  further  find  from  the 
evidence  that  said  Elias  Breitenstein  is  an  imbecile,  and  that  by  reason 
thereof  he  is  incapable  of  caring  for  his  person  and  estate.  To  all  of 
said  finding  said  Elias  Breitenstein,  by  his  attorneys,  does  here  and  now 
except.  Thereupon  came  the  said  Elias  Breitenstein  and  filed  his  writ- 
ten motion  in  this  court  for  a  new  trial.  Thereupon  this  matter  came  on 
to  be  heard  on  said  motion  and  the  evidence,  and  was  submitted  to  the 
court;  on  consideration  whereof  the  court  overrules  said  motion,  to 
which-  order  said  Elias  Breitenstein  excepts,  and  gives  notice  of  his 
intention  to  appeal  this  matter  to  the  common  pleas  court  of  said  county, 
for  which  purpose  bond  is  fixed  at  the  sum  of  $200.  Thereupon  came 
said  Elias  Breitenstein  and  filed  his  appeal  bond  herein  in  the  sum  of 
$200  with  Mary  Arter  and  Thomas  Baugman  as  sureties  thereon  to  the 
approval  of  the  court.  It  is,  therefore,  by  the  court  ordered  that  a 
transcript  of  the  docket  and  journal  entries  herein,  together  with  the 
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original  papers  filed  in  this  matter,  be  duly  certified  together  for  the 
purposes  of  filing,  in  the  court  of  common  pleas  of  said  county." 

The  cause  has  been  submitted  to  this  court  on  motion  to  dismiss 
said  appeal,  on  the  ground  that  the  action  of  the  probate  court  was  not 
such  an  order,  decision  or  decree  as  is  appealable. 

Revised  Statutes  6407  (Lan.  9983),  provides  that, 

"  Appeals  may  be  taken  to  the  court  of  common  pleas,  from  any 
order,  decision  or  judgment  of  the  probate  court  •  •  •  in  pro- 
ceedings to  appoint  guardians  •  •  •  for  imbeciles,  •  •  •  by 
any  person  against  whom  such  order,  decision  or  decree  shall  be  made, 
or  who  may  be  affected  thereby." 

The  "order,  decision  or  judgment"  referred  to  in  this  statute 
means  a  final  order,  decision  or  judgment,  and  although  it  is  difficult 
always  to  determine  just  what  orders,  decisions  and  judgments  are  final, 
the  policy  of  the  law  seems  to  be  to  prevent  delays  and  interruptions 
in  proceedings  in  probate  court,  by  permitting  appeals  from  only  such 
orders,  decisions  and  judgments  as  are  plainly  final  in  their  character. 
Aultman  v.  Seiberling,  31  Ohio  St.  201 ;  Brigel  v.  Starbuck,  34  Ohio  St. 
280. 

In  the  opinion  of  the  Supreme  Court  in  Brigel  v.  Starbuck,  page 
288,  the  following  language  is  used : 

"And  we  believe  that  it  may  be  stated  as  a  general  rule,  that  an 
order,  to  be  appealable,  must  affect  property  rights,  and  not  merely  the 
administration  of  the  trust." 

The  property  rights  of  Elias  Breitenstein  were  not  affected  by  the 
action  taken  by  the  probate  court  in  the  case  at  bar;  until  a  guardian 
was  duly  appointed,  there  could  be  no  interference  with,  nor  control  of, 
his  property  or  person.  The  action  of  the  probate  court  gave  no  one 
authority  to  take  possession  of  his  property,  collect  or  pay  his  debts, 
provide  for  his  support,  or  bring  or  defend  suits  for  him.  All  of  these 
things  a  guardian  duly  appointed  could  do. 

Not  only  does  the  action  taken  by  the  probate  court  fail  to  affect 
the  property  rights  of  Elias  Breitenstein,  but  a  careful  reading  of  the 
journal  entry  of  the  probate  court  in  question,  shows  that  the  order 
made  by  the  probate  court,  if  it  can  be  said  there  was  any  order  at  all 
made,  falls  far  short  of  being  a  final  order;  it  is  more  in  the  nature  of 
a  finding  of  fact,  which  gave  the  court  jurisdiction  and  authority  to 
make  a  final  order. 

The  law  did  not  even  require  the  probate  court  to  enter  on  the 
record  the  finding  that  said  Elias  Breitenstein  was  an  imbecile  and  that 
it  was  necessary  to  appoint  a  guardian  for  him.  That  is  according  to 
the  approved  practice  and  is  quite  proper. 

But,  strictly  speaking,  while  the  law  required  the  probate  court  to 
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find  these  facts  before  a  guardian  could  be  legally  appointed,  it  did  not 
require  the  probate  court^o  make  a  record  of  such  finding. 

As  was  said  in  Shroyer  v.  Richmond,  16  Ohio  St.  455,  465,  the  law 
requires  the  probate  court  to  keep  a  record,  "  'which  shall  contain  an 
entry  of  the  appointment  of  executors,  administrators  and  guardians, 
and  all  partial  and  final  accounts  of  executors,  administrators  and 
guardians,  and  the  orders  and  proceedings  of  the  court  thereon. '  Whilst 
the  statute  requires  the  record  to  contain  'an  entry  of  the  appointment' 
of  all  guardians,  it  nowhere  requires  that  the  record  shall  show  the 
existence  of  a  state  of  facts  such  as  to  warrant  the  exercise  of  its  au- 
thority, or  the  evidence  upon  which  the  court  relied,  in  making  the 
appointment.    Nor  does  any  rule  of  law  require  this  of  such  a  court." 

In  this  same  case,  at  page  466,  the  court  speaks  of  the  order  of 
appointment  as  being  the  "final  order,"  in  a  proceeding  for  the  appoint- 
ment of  a  guardian. 

"All  questions  necessarily  arising  in  the  case,  become  res  ad  jud- 
icata, by  the  final  order  of  appointment,  which  binds  all  the  world,  until 
set  aside  or  reversed  by  a  direct  proceeding  for  that  purpose." 

It  seems  plain  to  me  that  the  order  made  by  the  probate  court  in  this 
case  at  bar  is  not  such  an  order  as  is  appealable,  and  the  appeal  will 
therefore  be  dismissed. 


INDICTMENTS— JURY. 

[Franklin  Common  Pleas,  April  17,  1906.] 
•Pendrick  v.  State  op  Ohio. 

1.  Information  fob  Misdemeanor  need  not  Conclude  with  the  Words,  "Con- 
trary to  the  Form  of  the  Statute,"  etc. 

An  affidavit  or  information  on  which  an  arrest  for  a  misdemeanor  is  based 
need  not  conclude  with  the  words,  "Contrary  to  the  form  of  the  statute 
in  such  case  mad*  and  provided  and  against  the  peace  and  dignity  of 
the  state  of  Ohio." 

2.  Jury  from  City  may  try  Accused  fob  Offense  Committed  outside  of  City 
but  in  District  within  Jurisdiction  of  Court. 

Where  the  jurisdiction  of  a  police  court  embraces  a  city  and  certain  terri- 
tory beyond  its  limits  and  a  defendant  is  accused  of  a  crime  committed 
beyond  the  limits  of  the  city  but  within  the  jurisdiction  of  the  court,  a 
trial  by  a  jury  composed  of  men  entirely  from  within  the  city  limits 
does  not  violate  Sec.  10  of  the  bill  of  rights  of  the  constitution. 

[Syllabus  approved  by  the  court] 

Error  to  police  court  of  the  city  of  Columbus. 

J.  M.  Butler  and  C.  E.  Carter,  for  defendant. 
C.  D.  Saviers,  for  plaintiff. 

♦Reversed  as  to  the  second  paragraph  of  the  syllabus,  Fendrick  v.  State, 
28  O.  C.  C.  000. 
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BIGGER,  J. 

This  is  a  proceeding  in  error  from  the  judgment  of  the  police  court 
of  this  city. 

The  first  ground  relied  upon  as  being  error  in  the  proceeding  in  the 
police  court  is,  that  the  police  court  committed  error  in  overruling  a 
motion  to  quash  the  information  or  affidavit  upon  which  the  plaintiff 
in  error  was  arrested  and  prosecuted  for  the  reason  that  the  affidavit 
fails  to  conclude  with  the  words,  "Contrary  to  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  state  of 
Ohio.,,  This  is  a  statutory  requirement  in  the  case  of  indictments  for 
crime.  But,  as  this  was  only  a  misdemeanor,  no  indictment  was  neces- 
sary and  as  this  affidavit  contained  all  that  is  required  by  statute  in  the 
case  of  affidavits,  Rev.  Stat.  7134  (Lan.  10887),  I  think  it  is  sufficient 
without  the  words  required  in  concluding  an  indictment. 

The  next  ground  relied  upon  is,  that  the  offense  was  committed 
south  of  the  south  corporation  line  of  the  city  and  that  the  jurors  drawn 
to  try  the  case  were  selected  from  the  city  only,  and  it  is  claimed  that 
this  violates  the  constitutional  provision,  Sec.  10  of  the  bill  of  rights  of 
the  Constitution  of  1851,  which  grants  to  every  defendant  the  right  to 
a  speedy  public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed.  This  raises  a 
serious  question  and  one  upon  which  there  do  not  seem  to  be  many 
decisions  involving  the  exact  question  at  issue  here.  The  jurors  who 
tried  this  case  were  selected  from  the  electors  of  this  county  in  the  sense 
that  they  were  residents  of  the  county,  but  they  were  selected  from  the 
district  in  which  the  police  court  has  jurisdiction,  to  wit,  over  the  city 
of  Columbus,  but  not  from  that  portion  of  the  district  lying  beyond 
the  city  limits.  That  is,  they  were  not  selected  from  the  entire  district 
thus  covered  by  the  jurisdiction  of  the  police  court. 

The  states  of  Minnesota  and  Wisconsin  each  have  a  statute  which 
provides  that  offenses  committed  within  one  hundred  rods  of  the  divid- 
ing line  between  two  counties  may  be  alleged  in  the  information  to  have 
been  committed  in  either  of  them,  and  may  be  prosecuted  and  punished 
in  either  county  and  the  court  of  that  county  whose  process  shall  be  first 
served  upon  the  defendant  shall  acquire  jurisdiction.  It  was  claimed 
in  those  states  that  when  an  offense  was  tried  in  a  county  in  which  the 
offense  was  not  committed  that  it  violated  this  constitutional  require- 
ment, but  in  both  states  the  claim  was  decided  adversely  to  this  conten- 
tion. State  v.  Stewart,  60  Wis.  587  [19  N.  W.  Rep.  429;  50  Am.  Rep. 
388]  ;  State  v.  Robinson,  14  Minn.  447. 

The  syllabus  in  the  Minnesota  case  is : 

"That  section  is  not  in  conflict  with  Sec.  6,  Art.  1  of  the  constitu- 
tion which  in  criminal  prosecutions  gives  the  right  to  a  trial  by  jury 
of  the  county  or  district  wherein  the  crime  shall  have  been  committed." 


The  syllabus  of  the  Wisconsin  case  is : 
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"The  statute  providing  that  offenses  committed  within  one  hundred 
rods  of  the  dividing  line  between  two  counties  may  be  prosecuted  and 
punished  in  either,  is  not  in  violation  of  Sec.  7,  Art.  1,  Const.,  securing 
to  the  accused  the  right  to  a  trial  by  an  impartial  jury  of  the  county 
or  district  wherein  the  offense  shall  have  been  committed ;  which  county 
or  district  shall  have  been  previously  ascertained  by  law." 

In  view  of  these  decisions  by  courts  of  last  resort,  I  have  concluded 
that  it  is  my  duty  to  hold  that  the  objection  made  here,  that  the  plain- 
tiff in  error  was  not  tried  by  a  jury  from  the  county  or  district  wherein 
the  offense  is  alleged  to  have  been  committed,  is  not  well  founded  and  is 
overruled. 

As  to  the  evidence  of  the  reputation  of  the  house  and  of  certain 
inmates,  this  has  been  held  to  be  competent  but  not  conclusive  as  to 
the  character  of  the  house. 

Holker  v.  Hennessey,  141  Mo.  527,  535  [42  S.  W.  Rep.  1090;  39 
L.  R.  A.  165;  64  Am.  St.  Rep.  524] ;  Damp  v.  Dane  {Town),  29  Wis. 
419,  425. 

As  to  the  sufficiency  of  the  evidence  I  think  there  was  evidence  in 
the  case  as  to  the  conduct  of  the  parties  in  and  about  that  place  which 
might  properly  lead  to  a  conviction  at  the  hands  of  a  jury. 

On  the  whole  I  do  not  find  any  error  in  the  record  which  in  my 
opinion  calls  upon  the  court  to  reverse  the  judgment  and  finding  of  the 
police  court,  and  the  decision  is  affirmed. 


BILLS  OF  EXCEPTION— MAYOR'S  COURT. 

[Defiance  Common  Pleas,  June  21,  1906.] 
Herman  Cappi^e  v.  State. 

1.  Bill  of  Exceptions — Failure  of  Mayor  to  Transmit  within  Ten  Days  can- 
not Prejudice  One  Prosecuting  Error. 

It  Is  the  duty  of  a  mayor  to  transmit  to  the  common  pleas  court  a  bill  of 
exceptions  and  the  other  papers  connected  therewith  within  ten  days 
after  the  allowance  and  signing  of  the  same  by  him,  but  failure  on  his 
part  to  do  so  until  over  twenty  days  have  passed  cannot  prejudice  the 
party  seeking  to  prosecute  error. 

2.  Bill  of  Exceptions — Setting  Time  for  Allowance  of  Bill  at  Close  of  Trial 
Sufficient  Compliance  with  Rev.  Stat.  6565  (Lan.  10147). 

There  is  a  substantial  compliance  with  the  terms  of  Rev.  Stat.  6565  (Lan. 
10147),  which  provides  that  a  party  must  except  to  a  decision  at  the  time 
it  is  made  and  time  must  be  given  to  reduce  the  exceptions  to  writing, 
where  the  docket  shows  that  time  for  the  allowance  of  a  bill  of  exceptions 
was  fixed  at  the  close  of  the  trial,  although  the  motion  to  discharge  the  de- 
fendant, the  overruling  of  which  was  objected  to,  was  decided  at  the  close 
of  the  testimony. 

3.  Local  Option  Law — Traveling  Man  Giving  away  Small  Samples  of  Liquor 
may  be  Convicted  under  Local  Option  Law. 

A  traveling  man,  representing  a  wine  company,  may  be  convicted  of  the 
offense  of  giving  away  intoxicating  liquor  as  a  beverage  in  violati< 
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the  local  option  law,  on  evidence  that  he  gave  away  samples  of  his  liquors 
to  be  tasted  by  his  prospective  purchasers,  such  samples  being  about  a 
teaspoonful  each. 

4.  Intoxicating  Liquors — Local  Option  Law — Mayor  may  Order  Pine  Paid  to 
Village. 
Under  Rev.  Stat.  4 3 64-2 Og  (Lan.  7279)  a  mayor  of  a  village  has  authority 
to  order  a  person,  convicted  and  fined  for  giving  away  intoxicating  liquor 
as  a  beverage,  to  pay  the  fine  to  the  village. 
[Syllabus  approved  by  the  court.] 

Error  to  mayor's  court. 

Donovan  &  Warden,  for  plaintiff  in  error. 

G.  D.  Simmons,  for  defendant  in  error. 

Motion  to  strike  bill  of  exceptions  and  transcript  from  files.  Rev. 
Stat.  6565  (Lan.  10147). 

Whether  a  gift  of  intoxicating  liquors  was  made  to  be  drank  as  a 
beverage  is  a  question  for  the  jury.    Mitchell  v.  State,  63  Ind.  574. 

Filling  orders  for  intoxicating  liquors  in  violation  of  Beal  law. 
State  v.  Low,  12  Dec.  201 ;  State  v.  Cohen,  65  Kan.  849  [70  Pac.  Rep. 
600]. 

Quantity  of  intoxicating  liquors  given  away  sufficient  to  constitute 
offense.  State  v.  Jones,  88  Minn.  27  [92  N.  W.  Rep.  468] ;  State  v. 
Handler,  178  Mo.  38  [76  S.  W.  Rep.  984]. 

Upon  sufficiency  of  affidavit.  Stewart  v.  State,  25  O.  C.  C.  438; 
Geiger  v.  State,  3  Circ.  Dec.  141  (5  R.  283) ;  Wells  v.  State,  14  Dec.  196: 
State  v.  Handler,  178  Mo.  38  [76  S.  W.  Rep.  984] ;  Wolf  v.  State,  19 
Ohio  St.  248;  Gordon  v.  State,  46  Ohio  St.  607  [23  N.  E..Rep.  63;  6 
L.  R.  A.  749] ;   Williams  v.  State,  35  Ohio  St.  175. 

Disposition  of  fines.  Revised  Statutes  2099,  4364-20g,  6801a,  6801b 
(Lan.  3430,  7279,  10395,  10396). 

SNOOK,  J. 

On  November  24,  a.  d.  1904,  Herman  Capple  was  arrested  for  the 
violation  of  the  local  option  law,  which  was  then  in  force  in  the  village 
of  Hicksville,  Defiance  county,  Ohio.  The  affidavit  charges,  "that  on  or 
about  the  twenty-third  day  of  November  in  the  year  1904  in  the 
said  village  of  Hicksville,  Defiance  county,  Ohio,  one  Herman 
Capple,  who  was  not  then  and  there  a  regular  druggist,  did  then  and 
there  unlawfully  give  away  intoxicating  liquors  as  a  beverage  to  Harry 
Brandon  and  John  C.  Bevington. 

''Affiant  further  says  the  intoxicating  liquors  given  away  by  the 
said  Herman  Capple  to  the  said  Harry  Brandon  and  John  C.  Bevington 
as  aforesaid  was  not  delivered  and  furnished  in  wholesale  quantities. 

"Affiant  further  says  the  intoxicating  liquors  given  away  as  afore- 
said by  the  said  Herman  Capple  to  the  said  Harry  Brandon  and  John 
C.  Bevington  were  not  given  away  as  aforesaid  in  the  private  dwelling 
of  the  said  Herman  Capple. 
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"Affiant  further  says  that"  the  giving  away  of  said  intoxicating 
liquors  as  aforesaid  by  the  Said  Herman  Capple  was  then  and  there  pro- 
hibited and  unlawful  and  contrary  to  the  form  of  the  statutes  of  the 
state  of  Ohio  in  such  cases  made  and  provided  and  further  this  affiant 
saith  not." 

Defendant  plead  "not  guilty,"  and  on  the  trial  before  the  mayor 
was  found  guilty  and  sentenced  to  pay  a  fine  of  $50  and  the  costs  of 
prosecution.  It  was  further  ordered  that  said  fine  be  paid  to  the  village 
of  Hicksville,  Ohio,  and  that  the  defendant  stand  committed  to  the  work- 
house at  Toledo,  until  the  fine  and  costs  were  paid. 

Upon  the  conclusion  of  the  trial,  and  after  judgment  had  -been 
pronounced,  the  court  fixed  November  30,  a.  d.  1904,  as  the  day  for  the 
signing  and  allowing  of  a  bill  of  exceptions  in  said  cause,  and  said 
bill  was  signed  and  allowed  by  said  court  on  said  day.  Thereupon  the 
mayor  transmitted  the  bill  of  exceptions  to  the  counsel  for  the  plain- 
tiff in  error,  who  filed  the  same,  together  with  the  original  papers,  and 
a  petition  in  error,  in  this  court  December  23,  a.  d.  1904,  after  having 
first  obtained  leave  of  this  court  to  so  do.  Thereupon  defendant  in 
error  filed  a  motion  to  strike  the  bill  of  exceptions  and  the  transcript 
of  the  mayor's  docket  in  the  case  from  the  files,  for  the  reason:  That 
the  same  were  not  filed  in  this  court  within  ten  days  of  the  allowance 
and  signing  of  the  bill  of  exceptions;  and,  because  no  time  was  fixed 
for  the  allowance  and  signing  of  a  bill  of  exceptions  at  the  time  the 
motion  of  the  plaintiff  in  error  herein  to  discharge  the  defendant  be- 
low was  heard  and  overruled  by  the  Mayor ;  said  motion  having  been  in- 
terposed at  the  close  of  the  evidence  offered  on  the  trial  below  and  hav- 
ing been  then  overruled. 

It  will  be  seen  that  the  bill  of  exceptions  was  allowed  on  November 
30,  1904,  while  the  petition  in  error  and  transcript  were  not  filed  in  the 
court  of  common  pleas  until  December  23,  1904,  and  not  within  ten 
days  from  the  time  said  bill  of  exceptions  was  allowed.  It  is  claimed 
for  this  reason  that  the  bill  of  exceptions  should  be  stricken  from  the 
files,  and,  in  support  of  this  claim,  we  are  cited  to  Rev.  Stat.  6565  (Lan. 
10147),  which  insofar  as  it  applies  to  the  questions  so  raised,  reads  as 
follows : 

"And  if  the  same  is  correct  he  shall  sign  said  bill  of  exceptions 
and  file  the  same  with  the  papers  in  the  case,  and  note  such  signing 
and  filing  in  his  docket,  and  transmit  the  same  with  the  transcript  of 
his  docket  and  original  papers,  within  ten  days  of  the  date  of  such 
signing,  to  the  clerk  of  the  court  of  common  pleas.' ' 

This  provision  of  the  statute  is  construed  by  the  circuit  court,  in 
Borsodi  v.  State,  7  Circ.  Dec.  31  (13  R.  275),  where  the  court  say: 

"It  is  the  duty,  by  law,  of  the  justice  of  the  peace  to  transmit  a 
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Bill  of  exceptions  when  by  him  allowed,  within  ten  days,  *  *  * 
but  if  he  fails  to  do  so,  unless  he  has  demanded  his  fees  therefor  and 
they  are  not  paid,  the  person  taking  the  bill  is  not  prejudiced,  by  his 
failure,  but  may  within  the  six  months  *  *  *  file  the  bill  of  ex- 
ceptions and  other  papers.' ' 

The  discussion  of  the  question  in  point  in  this  case  is  quite  clear, 
and  we  think  decisive  of  the  question  urged  by  the  plaintiff  in  error 
herein.  Under  this  statute  it  is  the  duty  of  the  mayor  to  transmit  the 
papers  to  the  clerk  of  the  common  pleas  court,  and  failure  on  his  part 
to  so  do  can  in  nowise  prejudice  the  party  seeking  to  prosecute  error 
to  the  higher  court.  While  the  time  for  the  allowance  of  a  bill  of  ex- 
ceptions was  not  fixed  when  the  court  disposed  of  the  motion  of  the  de- 
fendant below,  for  his  discharge,  interposed  at  the  close  of  the  testimony 
offered  in  the  case,  yet  at  the  close  of  the  trial  the  court  must  have  fixed 
a  time  for  the  allowance  of  a  bill  of  exceptions,  for  at  the  end  of  the 
transcript  we  find  this  entry: 

"Thereupon,  the  court  having  fixed  a  time  for  the  allowance  and 
signing  of  a  bill  of  exceptions  herein  on  the  thirtieth  of  November, 
1904,  now,  on  this  thirtieth  day  of  November,  a.  d.  1904,  counsel  for  de- 
fendant presents  this  bill  of  exceptions,  and  asks  the  same  to  be  al- 
lowed and  signed  and  made  a  part  of  the  record  in  this  cause,  which 
is  accordingly  done  this  thirtieth  day  of  November,  a.  d.  1904." 

We  think  this  is  a  substantial  compliance  with  Rev.  Stat.  6565 
(Lan.  10147),  where  it  is  provided  that, 

"The  party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made,  and  time  shall  be  given  to  reduce  the  exceptions  to 
writing. ' ' 

Revised  Statutes  6565  (Lan.  10147)  was  construed' by  the  Supreme 
Court,  in  the  case  of  Lewis  v.  Bancroft,  53  Ohio  St.  92  (41  N.  E.  Rep.  32), 
and  in  the  opinion  of  the  court,  page  94,  the  court  say: 

"The  docket  entry  does  not  show  that  plaintiff  below,  during  the 
trial,  or  even  at  the  close  thereof,  required  time  to  prepare  his  bill  of 
exceptions,  and  no  time  was  appointed  by  the  justice  when  the  bill  of 
exceptions  should  be  settled  and  signed/ ' 

Thus  clearly  intimating  that  if  a  time  was  fixed  at  the  close  of  the 
trial  for  the  allowance  of  a  bill  of  exceptions  the  requirement  of  the 
statute  would  be  met.  It  seems  to  us  that  any  other  holding  would  be 
extremely  technical  and  we  therefore  conclude  that  the  motion  to  strike 
the  bill  of  exceptions  from  the  files  should  be  overruled. 

The  next  question  for  decision  in  the  case  is,  Was  the  affidavit 
good?  Revised  Statutes  4364-20e  (Lan.  7277)  provides  what  needs 
to  be  set  forth  in  such  an  affidavit.  And  all  that  needs  to  be  said  on 
this  subject  is.  that  the  affidavit  in  this  case  wholly  meets  the  require- 
ments set  forth  in  that  section  of  the  statute. 
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The  next  question  to  be  decided  is,  Did  the  mayor  err  in  overruling 
the  motion  of  the  defendant  below,  for  his  discharge,  interposed  at 
the  close  of  the  testimony,  on  the  ground  that  there  was  no  evidence  of- 
fered in  the  case,  supporting  the  charge  in  the  affidavit?  The  evi- 
dence, in  substance,  shows  that  the  defendant  was  a  traveling  man,  repre- 
senting the  Napoleon  Wine  Company;  that  his  business  was  to  procure 
orders  for  his  house,  for  wines  and  whiskey ;  that  in  doing  so  he 
traveled  around  the  country,  and  when  he  met  a  prospective  customer 
he  gave  him  a  small  sample  of  the  liquor  he  wished  to  sell,  to  taste,  in 
order  to  procure  him  to  make  a  purchase;  that  he  gave  to  one  Harry 
Brandon  two  or  three  such  samples,  one  whiskey  and  the  others  wine, 
about  a  teaspoonful  in  each  instance.  And  he  gave  about  the  same 
amount  to  one  John  C.  Bevington. 

It  is  urged  by  plaintiff  in  error  that  the  amount  given  away  was  so 
small  that  it  does  not  come  within  the  meaning  of  the  statute,  wherein 
it  is  provided  that  the  liquor  must  be  given  away  as  a  beverage.  The 
statute  fixes  no  limit  as  to  the  amount  to  be  given  away  before  one  shall 
be  guilty  of  a  violation  thereof,  and  Kev.  Stat.  4364-20c  (Lan.  7275) 
names  and  fixes  the  only  exceptions  to  the  statute;  and  it  seems  to  us, 
that  if  one  gives  away  intoxicating  liquors  within  the  prohibited  terri- 
tory, no  matter  how  small  the  amount,  if  the  giving  away  does  not  come 
within  the  exceptions  fixed  in  Rev.  Stat.  4364-20c  (Lan.  7275),  then 
such  giver  must  be  guilty.  Nor  is  this  changed  by  the  use  of  the  word 
"beverage"  in  the  statute,  for  the  use  of  the  word  does  not  materially 
change  the  law.  Webster's  dictionary  defines  the  word  " beverage' '  as 
"a  liquid  for  drinking;  drink,  usually  applied  to  drink  artificially  pre- 
pared and  of  an  agreeable  flavor;  as  an  intoxicating  beverage; 
specifically,  a  name  applied  to  various  kinds  of  drink."  The  Century 
Dictionary  defines  the  word  "beverage"  to  mean,  "drink  of  any  kind; 
liquors  for  drinking;  intoxicating  beverages."  Surely  it  cannot  be  con- 
tended that  the  liquor  given  by  the  defendant  was  not  a  drink,  and 
that  it  was  intended  that  the  person  to  whom  it  was  given  should  not 
drink  the  same. 

The  facts  in  this  case  come  directly  within  the  spirit  of  the  defini- 
tion of  "beverage"  as  laid  down  above  by  Webster  and  the  Century 
Dictionary.  This  contention  is  clearly  borne  out  by  the  reasoning  of 
the  court  in  the  case  of  People  v.  Hinchman,  75  Mich.  587  [42  N.  W. 
Rep.  1006,  1007;  4  L.  R.  A.  707],  where  the  court  say: 

"Worcester  defines  'beverage'  as  follows:  '1.  liquor  to  be  drank; 
drink.'  Webster  defines  the  word  as  '(1)  liquor  for  drinking.'  If, 
therefore,  Hinchman  sold  the  whiskey  to  Berger  as  a  beverage,  he  sold 
it  to  him  to  be  drank;  that  is,  to  He  used  as  a  drink." 

Nor  do  we  think  that,  in  the  absence  of  a  statutory  provision,  the 
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court  would  be  warranted  in  fixing  the  amount  that  must  be  given  away 
before  one  could  be  convicted  under  this  statute,  for  it  seems  that  to 
try  to  so  do  would  lead  the  court  to  end  of  trouble.  For,  would  the 
limit  be  a  teaspoonful?  Or  a  glass?  Or  would  it  be  two  glasses!  It 
is  clearly  the  duty  of  the  court  to  refrain  from  reading  into  a  statute 
any  condition  or  exception  that  is  not  found  therein,  and  for  the  court, 
in  this  case,  to  find  the  limit  as  to  the  amount  that  must  be  given  away 
before  one  could  be  prosecuted  under  this  statute,  would  be  to  read  into 
the  statute  an  exception  that  is  plainly  not  found  therein.  Further  this 
question  has  been  passed  upon  by  the  court  of  last  resort  of  at  least  two 
states.  If  these  cases  are  not  like  the  case  at  bar  in  all  their  facts,  they 
at  least  decide  the  principle  involved  in  the  case  at  bar.  We  think,  how- 
ever, that  the  facts  involved  in  those  cases  are  substantially  the  same  as 
the  facts  in  the  case  at  bar,  and  we  would  invite  the  attention  of  anyone 
interested  in  the  subject  to  a  careful  consideration  of  these  cases,  where 
the  question  is  ably  and  thoroughly  discussed.  State  v.  Jones,  88  Minn. 
27  [92  N.  W.  Rep.  468] ;  State  v.  Hesterly,  178  Mo.  43  [76  S.  W.  Rep. 
984]. 

The  only  other  question  made  by  plaintiff  in  error  is,  that  the  court 
erred  in  ordering  the  fine,  which  was  imposed  upon  the  defendant,  to 
be  paid  to  the  village  of  Hicksville.  There  was  no  error  in  this  action 
of  the  court,  as  Rev.  Stat.  4364-200  (Lan.  7279)  provides  that  all  fines 
collected  under  the  provisions  of  the  act  which  was  violated  shall  be  paid 
into  the  treasury  of  the  corporation  wherein  the  fine  is  imposed.  Under 
this  section  of  the  statute  the  Mayor  had  jurisdiction  to  order  the  fine 
to  be  paid  to  the  village. 

For  these  reasons  the  action  of  the  mayor  will  be  affirmed  with  costs. 


TAXATION— INSURANCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  1906.] 
Rudolph  K.  Hynicka,  Treas.  v.  Union  Central  Life  Ins.  Co. 

1.  Accumulated  Deferred  Dividends  and  Reserve  Fund  not  Debts  Deductible 
from  Credits. 

A  life  insurance  company  may  deduct  from  the  total  amount  of  its  "credits" 
returned  for  taxation  neither  the  amount  of  the  accumulated  deferred 
dividends  on  its  life  rate  endowment  policies,  so-called,  nor  the  total 
amount  of  its  reserved  fund,  or  reinsurance  reserve,  required  by  Rev. 
Stat  3602  (Lan.  5755)  as  a  protection  to  its  policy  holders.  Neither  of 
these  items  is  a  "legal  bona  fide  debt  owing"  as  contemplated  in  Rev. 
Stat.  2730  (Lan.  4033),  for  both  are  contingent  liabilities,  and  the  statute 
named,  by  its  phraseology,  refers  only  to  fixed  liabilities  to  pay  sums 
certain,  due  or  to  become  due  at  all  events. 

2.  Use  of  Word  "Debts"  in  Rev.  Stat.  3598   (Lan.  5751)    and  in  Rev.  Stat. 
2730  (Lan.  4033)  not  synonymous — Construction  of  Statute. 

The  word  "debts,"  as  used  in  Rev.  Stat.  3598  (Lan.  5751)  in  the  fourth 
paragraph  thereof,  may  not  be  construed  to  mean  the  same  as  "legal 
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otina  fide  debts  owing/'  as  used  in  Rev.  Stat.  2730  (Lan.  4033),  relating 
to  deductions  from  "credits"  for  the  purpose  of  equalizing  the  burdens  of 
taxation.  Such  an  interpretation  would  render  the  latter  statute  un- 
constitutional and  is  therefore  not  to  be  adopted. 

3.  Outstanding  Checks  do  not  Reduce  Amount  Unucss  Bank  Irrevocably 
Committed  to  Payee— Check  not  Assignment  of  Deposit  Pro  Tanto. 

Moneys  on  deposit  in  bank  and  subject  to  the  demand  of  the  depositor 
being  taxable  by  virtue  of  Rev.  Stat.  2731  (Lan.  4034),  the  amount  of 
such  deposits  on  the  day  for  taxation  as  shown  by  the  books  ef  the 
bank  to  be  to  the  credit  of  the  depositor  cannot  be  reduced  by  such  deposi- 
tor for  the  purpose  of  avoiding  taxation  thereof  by  a  showing  that  checks 
were  outstanding  against  such  deposits,  whether  such  checks  were  drawn 
on  the  bank  of  deposit  or  on  a  foreign  bank  with  an  arrangement  with 
the  depositing  bank  for  payment,  unless  it  be  shown  that  the  checks  were 
either  paid  by  the  bank  of  deposit  before  the  day  for  taxation  or  that 
such  bank  was  irrevocably  committed  to  the  payee  by  certification  or 
other  equivalent  process.  The  checks  themselves  are  simply  executory 
promises  to  pay  and  cannot  operate  as  assignments  pro  tanto  of  the  funds 
on  deposit 

4.  Amount  of  Outstanding  Checks,  Drawn  for  Loans  to  be  Made,  may  not 
Reduce  Amount  on  Deposit  and  Become  "Credits"  Reducible  by  "Legal  B#na 
Pide  Debts  Owing." 

An  insurance  company  having  deposits  in  bank  may  not  check  upon  such 
deposits  for  the  delivery  of  money  to  complete  mortgage  leans  and  deduct 
the  amount  of  such  checks  from  the  amount  in  bank  on  the  day  of  tax- 
ation, where  such  checks  are  still  outstanding  at  that  date,  and  then  in- 
clude such  loans  as  "credits"  in  its  returns  for  taxation,  thus  making 
them  subject  to  deductions  of  "legal  bona  fide  debts  owing."  The  act  of 
the  company  cannot  thus  change  the  legal  status  of  the  taxable  property 
which  remains  "money  on  deposit." 

[Syllabus  approved  by  the  court.] 

A.  B.  Benedict,  for  plaintiff . 

Lawrence  Maxwell  and  Robert  Ramsey,  for  defendant. 

HOFFHEIMER,  J. 

This  was  an  action  brought  by  the  treasurer  of  Hamilton  county 
to  recover  omitted  taxes.  By  virtue  of  the  statutes  provided  in  such 
behalf,  the  auditor  of  the  county  proceeded  to  investigate  the  returns  of 
defendant  company  for  the  years,  1897  to  1901,  inclusive,  and  for  the 
amounts  found  by  him  to  be  omitted  he  charged  simple  taxes.  Recovery 
for  the  amounts  so  charged  and  the  penalties  is  here  sought.  By  agree- 
ment between  the  parties  a  jury  was  waived  and  the  cause  was  submitted 
to  the  court  on  an  agreed  statement  of  facts  and  also  on  evidence.  The  . 
claim  of  plaintiff  involves  the  right  to  subject  to  taxation  certain  large 
sums  of  money  on  deposit  in  various  local  banks  in  the  city  of  Cincinnati,  j 
on  the  tax  day  of  each  of  the  years  in  question,  less  the  gross  amounts 
returned  by  the  defendant.  % 

The  defendant  claims  such  sums  were  in  effect  wiped  out  by  the 
company's  outstanding  checks,  which  had  been  issued  by  it  for  ''col- 
lateral loans  and  investments"  and  for  proposed  mortgage  loans;  as 
the  proposed  mortgage  loans  were  entered  up  as  completed  transactions 
simultaneously  with  the  issuance  of  its  checks,  and  inasmuch  as  these 
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mortgage  loans  were  returned  by  the  company  as  " credits,"  the  com- 
pany claims  that  it  indirectly  paid  taxes  on  such  deposits,  and  should 
not  again  be  taxed  thereon. 

Still  another  and  very  important  question  is  to  be  here  determined. 
Defendant  company  for  *the  years  in  question  returned  for  taxation 
as  credits  sums  running  into  millions.  These  "credits"  were  then  wiped 
out  because  the  "debits"  deducted  were  far  in  excess  of  the  "credits." 

Examining  the  company's  return  we  find  to  be  deducted  "reinsur- 
ance •reserve  fund  and  all  outstanding  obligations  to  policy  holders." 
Stipulation,  page  18.  This  item  includes  (a)  the  reserve  or  reinsurance 
fund  of  the  company;  .(b)  the  accumulated  deferred  dividends,  or  un- 
divided or  surplus  profits  of  the  company's  life  rate  endowment  policies. 
The  auditor  ascertained  the  amounts  deducted  from  credits  on  account 
of  "accumulated  deferred  dividends,"  arising  on  the  policies  of  the 
character  mentioned,  and  then  he  placed  on  the  duplicate  an  amount 
of  credits  for  taxation  equal  thereto.  The  contention  therefore  is,  as  , 
to  the  right  of  the  company  to  deduct  from  its  "credits"  as  a  "legal 
bona  fide  debt  owing,"  "accumulated  deferred  dividends"  or  "undivided 
profits"  arising  out  of  the  life  rate  endowment  policies  in  question. 

Addressing  ourselves  to  a  consideration  of  the  question  as  to  the 
"accumulated  deferred  dividends,"  I  may  say,  that  if  it  appears  that 
the  company's  obligation  or  liability  under  this  life  rate  endowment 
policy  is  contingent,  then  there  was  no  "legal  bona  fide  debt  owing," 
within  the  purview  of  the  tax  statute,  and  the  item  was  not  legally  de- 
ductible. In  other  words  the  question  confronting  the  court  is  this: 
Does  the  defendant  company,  by  virtue  of  a  policy  of  the  character  men- 
tioned, incur  an  actual  certain  fixed  liability  for  a  certain  sum  of  money, 
which  sum  of  money  if  not  due  lacks  only  falling  due  to  be  enforcible 
by  action?  Is  there  an  existent  debt  as  contradistinguished  from  a  mere 
liability  which  may  or  may  not  ripen  into  a  debt?  Does  the  element  of 
time  only  prevent  enforcibility  of  the  liability?  If  so,  the  obligation 
may  be  said  to  be  absolute.  Id  cerium  est,  quod  reddi  certum  potest. 
Within  the  meaning  of  the  tax  law  then  there  would  be  a  legal  debt 
"owing."  If,  on  the  other  hand,  there  is  no  definite  certain  liability 
due  or  to  become  due  absolutely  and  at  all  events,  and  the  liability  is 
dependent  upon  a  contingency— one  which  may  only  ripen  on  the  hap- 
pening of  some  contingency — such  a  liability  could  not  be  considered 
as  a  debt  owing.  To  ascertain  whether  there  is  a  debt  it  was  said  in 
People  v.  Arguello,  37  Cal.  524,  525 : 

"Whether  a  claim  or  demand  is  a  debt  or  not,  is  in  no  respect  de- 
termined by  a  reference  to  the  time  of  payment.  A  sum  of  money  which 
is  certainly  and  in  all  events  payable  is  a  debt,  without  regard  to  the  fact 
whether  it  be  payable  now  or  at  a  future  time.    A  sum  of  money  payable 
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upon  a  contingency,  however,  is  not  a  debt,  or  does  not  become  a  debt 
until  the  contingency  has  happened." 

In  order,  therefore,  to  ascertain  whether  the  accumulated  deferred 
dividend  was  a  debt,  or  a  debt  "owing' '  and  as  such  deductible,  we  must 
at  the  outset  examine  the  policy.  Exhibit  I,  auditor's  finding.  For  the 
policy  is  the  basis  of  the  company's  obligation  or  liability.  It  is  the 
company's  promise  to  its  policy  holder.  Now  the  answer  in  this  case 
admits  that  the  policy  is  a  contract  for  one  year  with  an  option  to  renew. 
If  not  renewed,  the  policy  lapses.  In  the  next  place  the  policy  provides 
that  upon  failure  to  pay  any  of  the  first  three  annual  premiums  the 
policy  lapses  and  becomes  unenforcible.  After  three  years  premiums 
are  paid  in,  the  policy  may  still  lapse  and  be  forfeited.  Then  the  policy 
holder,  according  to  the  terms  of  the  policy,  has  two  options;  (a)  He 
may  take  a  paid-up  policy  for  a  less  amount  than  the  sum  named  in  the 
policy;  or  (b)  he  may  default  in  payment  and  take  a  paid-up  non- 
participating  policy  for  a  specified  time  (one  year  and  forty-two  days). 
Nonparticipating  means  that  the  policy  does  not  participate  in  the  profits. 
See  stipulation,  page  21. 

It  is  evident  then,  that  a  policy,  that  has  not  run  more  than  three 
years,  may  lapse  through  the  default  of  the  policy  holder.  Certainly 
then,  it  is  contingent  whether  the  company  will  ever  be  obliged  to  pay 
anything  on  such  a  policy.  If  the  policy  has  run  more  than  three  years 
and  the  policy  holder  defaults,  while  he  may  exercise  his  option  to  sur- 
render his  policy  and  receive  a  paid-up  policy  for  a  less  sum — according 
to  the  table  on  the  back  of  the  policy — it  is  contingent  whether  he  will 
exercise  such  option.  If  he  pays  for  a  number  of  years  and  defaults 
and  receives  a  paid-up  nonparticipating  policy  for  the  short  period 
mentioned — one  year  and  forty-two  days — it  is  contingent  whether  any 
obligation  of  the  company  will  mature  or  ripen,  for  obviously  unless  the 
death  of  the  policy  holder  ensued  during  that  stipulated  period— one 
year  and  forty-two  days — the  obligation  is  at  an  end  and,  as  to  such 
policy,  the  company  must  pay  nothing.  This  analysis  of  the  policy 
establishes  conclusively:  First,  that  as  to  their  life  rate  endowment 
policy  less  than  three  years  old,  the  company's  liability  is  contingent; 
second,  that  as  to  their  life  rate  endowment  policies  over  three  years  old 
the  company's  liability  is  likewise  contingent. 

In  addition  to  the  uncertainty  with  regard  to  any  ultimate  ripening 
of  the  liability  as  thus  revealed,  upon  still  closer  scrutiny,  we  find  in 
the  policy  the  following  clause : 

"The  company  further  agrees  to  pay  to  the  insured  the  amount  of 
said  insurance  at  its  office  in  the  city  of  Cincinnati,  Ohio,  whenever  the 
premiums  paid  on  this  policy  and  its  equitable  proportion  of  the  com- 
pany's profits  combined,  less  its  share  of  losses  and  expenses,  equal  the 
amount  of  the  policy." 
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Now,  suppose  the  policy  holder  never  defaults,  what  profits  is  he 
entitled  to  t  The  promise  is  not  to  pay  profits  or  dividends,  because  the 
profits  or  dividends  may  never  equal  the  face  of  the  policy.  True,  the 
custom  or  method  of  the  company  was  to  pass  a  resolution  directing  a 
distribution  of  the  net  profits  to  the  various  classes  of  policy  holders 
(stipulation,  page  14)  and  entering  the  proper  credit  on  each  life  rate 
endowment  policy,  on  the  life  rate  endowment  register — subsequently 
on  abandoning  the  register  on  the  card — yet  that  entry  did  not  as  con- 
tended for  by  defendant  represent  any  present  liability  or  existent  debt 
of  the  company  to  the  particular  policy  holder  so  represented. 

Counsel  for  the  company  arguendo  contends  that  the  aggregate  sum 
of  money  credited  to  the  policies  of  this  class  on  the  register  or  card 
became  a  definite  fixed  sum  which  the  company  was  under  obligation 
to  pay  to  persons  ascertainable  at  the  time  of  payment.  This  conten- 
tion, however,  is  not  tenable.  In  the  first  place,  the  sum  so  credited 
certainly  was  not  demandable  by  any  policy  holder  of  that  class.  The 
policy  holder  was  in  no  sense  a  creditor  as  to  such  fund,  and  if  he  was 
not  a  creditor  there  certainly  could  not  be  a  debt.  If  defendant's  argu- 
ment were  correct,  it  would  suffer  the  company  by  its  independent  act 
to  fix  the  obligation,  whereas  that  is  fixed  by  the  contract  itself,  and  the 
contract  speaks  as  to  when  the  company  shall  pay  and  under  what  cir- 
cumstances. In  the  event  of  default  by  the  policy  holder  the  sum  or 
sums  credited  would  be  wiped  out  in  whole  or  in  part,  and  in  the  event 
of  net  loss  by  the  company  independent  of  any  act  of  the  policy  holder, 
all  premiums  paid  in  would  be  wiped  out,  or  at  any  rate  pro  tanto  the 
net  loss. 

While  it  would  seem  the  almost  uninterrupted  prosperity  of  the 
company  would  render  the  latter  potentia  remotissima,  nevertheless  the 
contingency  might  occur.  Once  in  the  history  of  the  company  it  actu- 
ally did  occur,  and  then  the  company  by  its  own  act  recognized  that  the 
mere  crediting  of  profits  represented  no  fixed  existent  debt  because  net 
losses  were  deducted  by  it.  So  that  whether  "  there  will  be  profits  or 
net  losses  to  be  deducted"  is  dependent  on  wise  and  successful  manage- 
ment, on  prosperous  conditions  generally;  in  short,  on  so  many  things 
that  no  rule  could  be  laid  down  by  which  it  could  be  said  the  claim  on 
the  endowment  feature  is  bound  to  become  due  absolutely  and  at  all 
events. 

Somewhat  similar  questions  were  before  this  court  and  the  Su- 
preme Court  in  Amazon  Ins.  Co,  v.  Cappeller,  8  Dec.  Re.  493  (8  Bull. 
247),  affirmed  by  the  Supreme  Court  in  Insurance  Co.  v.  Cappellar,  38 
Ohio  St.  560;  Cincinnati  Equit.  his.  Co.  v.  Gibson,  11  Cin.  Ct.  Index, 
No.  175,  decision  by  R.  B.  Smith,  affirmed  in  German  Mut.  Ins.  Co.  v. 
Gibson,  14  Dec.  80. 

These  cases,  it  seems  to  me,  are  decisive  of  the  questions  raised  here. 
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Revised  Statutes  2730  (Lan.  4033)  authorizes  the  deduction  from  credits 
of  legal  bona  fide  debts  owing.  In  what  way  can  it  be  said  the  item 
" accumulated  deferred  dividends"  thus  deducted  was  a  debt — a  legal 
bona  fide  debt  owing!  In  Insurance  Co.  v.  Cappcllar,  supra,  page  570 
our  Supreme  Court  gave  us  a  definition  of  "a  legal  bona  fide  debt 
owing :" 

"Unless  the  context  requires/ '  said  Mcllvaine,  J.,  "some  other 
construction  surely  the  phrase  'legal  bona  fide  debts  owing  by  such  per- 
sons' can  mean  nothing  more  than  a  fixed  liability  to  pay  a  sum  or  sums  > 
certain,  due  or  to  become  due  at  all  events,  to  some  other  person  or  per- 
sons— it  being  understood,  of  course,  that  that  is  certain  which  can  be 
made  certain." 

And  in  the  general  term  when  the  same  case  was  up  for  considera- 
tion, Harmon,  J.  (Force  and  Worthington,  JJ.,  concurring)  in  Amazon 
Ins.  Co.  v.  Cappellar,  supra,  said,  page  494 : 

"If  the  mere  word  'debts'  (in  2730)  had  been  used,  the  meaning 
of  the  legislature  might  not  be  so  clear  as  we  think  it  is  now,  though 
the  word  is  one  which  hardly  needs  definition.  A  'debt'  is  a  sum  of 
money  due  by  certain  express  agreement.  2  Black's  Commentaries  154; 
'all  that  is  due  a  man  under  any  form  of  obligation  or  promise/  Bouvier's 
Law  Dictionary,  or,  if  the  popular  rather  than  the  legal  sense  is  to  be 
taken,  'that  which  is  due  from  one  person  to  another,  whether  money, 
goods  or  services/  Webster's  Dictionary. 

"But  the  legislature,  by  using  the  words  'legal/  'bona  fide/  and 
'owing/  clearly  intended  to  limit  the  word  'debts'  to  such  actual,  fixed, 
certain  liabilities  as,  if  not  due,  lack  only  falling  due  to  be  ehforcible  by 
action." 

In  Insurance  Co.  v.  Cappellar,  supra,  page  572,  it  was  held  that  the 
item  returned  as  "reinsurance"  or  "unearned  premiums"  (estimated 
amount  of  premiums  unearned),  was  not  a  "legal  bona  fide  debt  owing" 
within  the  meaning  of  Rev.  Stat.  2730  (Lan.  4033) : 

"What  is  the  right  of  the  assured  under  his  contract?  To  have 
indemnity  in  case  of  loss.  Nothing  more.  What  is  the  obligation  of  the 
insurer  in  his  contract!  To  indemnify  the  assured  in  case  of  loss. 
Nothing  more.  If  no  loss  occurs  during  the  life  of  the  policy,  the  assured 
takes  nothing  by  his  contract,  and  the  insurer  loses  nothing.  It  is  there-* 
fore  plain,  that  until  a  loss  occurs,  the  relation  of  creditor  and  debtor 
does  not  exist  between  the  parties. 

"It  is  said,  that  a  policy  is  a  'valuable  thing/  before  a  loss  covered 
by  it  takes  place.  How  so?  Clearly,  it  does  not  add  to  the  value  of  the 
property  insured.  It  is  not  a  thing  valuable  in  its  use.  It  is  not  an 
article  valuable  in  trade.  But  it  is  said  the  holder  may,  at  any  time, 
demand  its  cancellation  and  recover  the  'unearned  premium'  so-called. 
True,  the  statute  secures  to  the  holder  such  a  privilege ;   but  he  cannot 
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exercise  the  privilege  and  hold  indemnity  also.  The  object  in  obtaining 
insurance  is  to  secure  indemnity  against  loss — not  the  investment  of 
money;  hence  the  right  to  demand  cancellation,  until  exercised,  is  of 
no  taxable  value.  After  the  right  to  demand  cancellation  is  exercised, 
and  the  right  to  indemnity  is  thereby  abandoned,  of  course  the  taxable 
property  of  the  assured  is  increased,  and  that  of  the  insurer  diminished, 
to  the  extent  of  the  premiums  returned,  or  liable  to  be  returned,  as  above 
shown.' ' 

True,  Insurance  Co.  v.  Cappellar,  supra,  as  defendant  .claims,  was 
a  fire  insurance  case,  not  life  insurance,  but  I  am  unable  to  distin- 
guish in  principle  the  one  from  the  other.  The  contingencies  uhder 
which  obligations  may  arise  are  as  uncertain  in  life  as  in  fire  insur- 
ance. True,  death  is  certain  to  occur,  and  fire  may  not;  but  that 
death  or  fire  may  occur  during  the  life  of  the  policy  is  the  uncertainty 
which  makes  the  principle  laid  down  in  the  Cappeller  case  analagous 
to  life  insurance  also.  In  Cincinnati  Equit.  Ins.  Co.  v.  Gibson,  supra, 
we  have  a  fire  insurance  case  also.  The  company  was  a  "mutual."  The 
insured  paid  in  a  certain  fixed  sum  of  money  and  received  insurance  for 
seven  years.  At  the  expiration  of  the  seven  years  he  was  to  be  permitted 
to  withdraw  his  deposit  subject,  however,  to  "losses  and  charges."  The 
deposits  thus  held  by  the  company  were  sought  to  be  deducted  as  "bona 
fide  debts  owing,"  but  the  court  held  that  these  deposits  wTere  not  debts. 

"It  may  thus  happen,  said  the  court,  that  the  losses  and  charges 
might  consume  a  part  if  not  all  that  is  paid  in  and  cannot  be  regarded 
in  the  language  of  *the  Supreme  Court  in  the  Cappellar  case  as  a  fixed 
liability  to  pay  a  sum  certain,  due  or  to  become  due,  at  all  events,  to 
some  other  person  or  persons." 

So  by  parity  of  reasoning  not  only  may  there  be  no  debt  in  the 
instant  case,  no  obligation,  because  of  the  death  of  the  policy  holder, 
or  because  of  a  failure  of  the  liability  to  ripen  or  accrue  during  the  life 
of  the  policy  for  the  reasons  already  suggested,  but,  with  reference  to 
the  endowment  feature,  the  profits  and  premiums  may  never  equal  the 
face  of  the  policy.  'The  liability  under  the  life  rate  endowment  policies 
is  clearly  then,  contingent — at  best  a  conditional  debt  only — and  being 
so,  the  "accumulated  deferred  dividends"  cannot  be  held  to  be  a  "legal 
bona  fide  debt  owing"  within  the  definition  of  the  adjudicated  cases  in 
Ohio. 

The  auditor,  it  will  be  observed,  in  investigating  the  returns  of  the 
defendant  company,  for  the  years  in  question,  ascertained  the  amount 
due  from  credits  on  account  of  accumulated  deferred  dividends  on  the 
life  rate  endowment  policies.  And  thereupon  he  placed  upon  the  dupli- 
cate the  amount  of  credits  for  taxation  equal  thereto,  but  nothing  was 
added  on  the  part  of  the  item,  namely,  reserve  fund  or  reinsurance  fund. 
So  that,  even  if  it  had  been  determined  that  nothing  was  due  because 
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of  the  deduction  of  accumulated  deferred  dividends,  if  the  reserve  fund 
was  not  a  deductible  debt  the  treasurer  ought  to  recover  under  the  item 
as  deducted,  because  if  the  reserve  fund  had  not  been  deducted  the  com- 
pany's  taxable  credits  would  have  been  vastly  in  excess  of  the  amounts 
placed  on  the  duplicate  by  the  auditor.  (For  amounts  see  table,  page 
20,  of  stipulation.)  Detroit  F.  &  M.  Ins.  Co.  v.  Hartz,  132  Mich.  518 
[94  N.  W.  Rep.  7]. 

The  question  then  is,  Was  the  reserve  fund  a  legal  bona  fide  debt 
owing,  to  be  deducted  from  the  credits?  The  reserve  fund  may  be  said 
to  be  that  part  of  the  assets  of  an  insurance  company  that  the  company 
may  not  by  statute  distribute  to  its  stockholders  in  dividends.  It  is  a 
fund  set  apart  by  law  to  safeguard  the  policy  holder.  Yet  it  is  not  the 
company's  obligation,  for  we  have  seen  there  may  never  be  an  obligation 
in  the  legal  sense.  It  is  practically  the  estimation  of  the  probability 
that  the  insurance  company  may  have  to  pay  on  the  policies  taken  out. 
The  fact  that  the  directors  are  forbidden  to  declare  dividends  thereon 
(Rev.  Stat.  3602;  Lan.  5755),  cannot  of  itself  make  it  a  debt  due  the 
policy  holder.  In  Amazon  his.  Co.  v.  Cappeller,  supra,  the  statute,  Rev. 
Stat.  3648  (Lan.  5859),  required  a  reserve  fund  for  the  payment  of  the 
policy  holders,  and  the  court  held  that  it  was  not  a  deductible  debt.  And 
the  general  term  having  that  same  case  under  consideration,  speaking 
of  the  reserve  fund,  said,  page  494 : 

"The  estimation  in  money  of  the  chances  of  their  becoming  debts 
does  not  make  them  debts  in  any  ordinary  sense  of  the  word,  any  more 
than  the  calculation  upon  the  theory  or  probabilities  of  how  many  policy 
holders  may  be  expected  to  suffer  loss  or  surrender  their  policies, 
changes  any  particular  ones  among  them  from  mere  policy  holders  into 
creditors.  The  fact  remains  that  none  of  the  losses  insured  against  may 
ever  occur;  that  none  of  the  outstanding  policies  may  ever  be  surren- 
dered. So  that  the  proposition  counsel  for  plaintiff  must  maintain  is, 
that  the  statute  has  used  the  word  'debts'  in  a  sense  which  includes  the 
estimated  probabilities  of  contingent  liabilities  becoming  fixed.' ' 

Kansas  Mut.  Life  Assn.  v.  Hill,  51  Kan.  636  [33  Pac.  Rep.  300], 
is  a  case  that  seems  to  me  to  be  decisive.  The  Kansas  statute  is  similar 
to  ours,  except  that  the  reserve  fund  must  be  deposited  with  the  state 
treasurer.  In  this  case  it  was  held  substantially,  that  the  policies  were 
liable  to  lapse;  that  the  policy  holders  may  forfeit  their  rights  to 
participate  in  thg  fund  by  failure  to  pay;  that  doubtless  many  would 
so  fail,  and  that  the  contingent  liability  which  was  not  susceptible  of 
computation  was  not  a  debt  owing  in  good  faith,  to  be  deducted  from 
credits  under  the  law.    At  page  649  that  court  said : 

"The  ownership  of  all  its  assets,  of  every  kind,  is  in  the  company 
alone.  ■  It  is  true  that  it  has  contingent  liabilities,  and  is,  in  a  sense,  a 
trustee  of  the  funds  in  its  possession ;   but  the  beneficiaries  of  the  trust 
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are  not  yet  determined,  except  as  to  the  ten  thousand  dollars  of  losses 
already  accrued.  Each  and  any  of  the  policy  holders  may  forfeit  their 
rights  in  the  fund  by  failure  to  pay  their  assessments,  and  many  of  them 
probably  will.  A  contingent  liability,  which  is  not  susceptible  of  com- 
putation, is  not  a  debt  owing  in  good  faith,  which  may  be  deducted 
from  credits  under  the  tax  law,  and  we  fail  to  find  anything  in  the 
statutes  indicating  that  it  was  the  intention  of  the  legislature  that  the 
reserve  fund  of  an  insurance  company  should  be  exempted." 

In  Kenton  Ins.  Co.  v.  Covington,  86  Ky.  213  [5  S.  W.  Rep.  461], 
speaking  of  the  reserve  fund  the  court  said : 

"  A  taxpayer  in  listing  his  property  for  taxation  under  the  equaliza- 
tion law  cannot  deduct  the  contingent  liabilities,  and  in  this  regard  the 
same  rule  applies  to  insurance  companies  that  applies  to  other  tax- 
payers. Therefore  an  insurance  company  in  listing  its  property 
for  taxation  cannot  have  deducted  from  its  assets  its  contingent 
liability  to  policy  holders  for  losses  or  by  reason  of  their  right 
to  reclaim  premiums  paid  in  the  event  of  a  cancellation  of  the 
insurance  contract.  In  this  case  an  insurance  company  is  held  liable  for 
taxation  upon  its  reserve  fund  or  unearned  premium  although  as  much 
as  this  fund  amounts  to  may  be  required  to  pay  losses  for  the  year." 

At  page  215  the  court  says: 

"The  insurance  company  asserts  an  exemption  from  taxation  of  its 
reserved  fund,  or  what  is  termed  unearned  premiums,  on  two  grounds." 

At -page  218: 

"The  act  of  March  12,  1870,  with  reference  to  the  payment,  of 
dividends,  requiring  that  no  dividends  shall  be  made  of  this  reserved 
fund,  does  not  divest  'this  corporation  of  its  right  of  property  in  it, 
or  to  use  and  invest  it  for  the  benefit  of  the  stockholders. ' ' 

At  page  222,  the  court  says : 

"The  company  is  the  absolute  owner,  and  should  be  compelled  to 
pay  the  tax.  It  may  have  to  pay  its  entire  fund  in  discharge  of  its  con- 
tracts, or  the  whole  of  its  capital  stock,  but  this  affords  no  reason  for  the 
exemption ;  for,  if  such  a  rule  is  adopted  as  the  basis  of  taxation  in  the 
one  case,  because  experience  has  demonstrated  that  a  certain  amount 
of  loss  will  be  annually  sustained,  then  the  same  rule  must  apply  to  all 
business  enterprises,  and  the  assessing  officer  is  left  to  speculate  on  the 
chance  of  loss,  or  the  probability  of  loss,  left  solely  to  the  judgment  of 
those  conducting  the  business." 

See,  also,  State  v.  Parker,  35  N.  J.  Law  575 ;  Sun  Mui.  his.  Co.  v. 
New  York  {Mayor),  8  Barb.  450,  and  People  v.  Feitner,  166  N.  Y.  129 
[59  N.  E.  Rep.  731]. 

Counsel  for  defendant  company,  however,  insists  that  said  fund  is 
a  debt  not  only  because  of  the  language  of  Rev.  Stat.  3602  (Lan.  5755), 
but  also  became  of  the  language  ol  Rev.  Stat.  3598  (Lan.  5751),  Subd.  4. 
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This  section  provides  that  insurance  companies  may  invest  their  ac- 
cumulations, "in  loans  upon  its  own  policies,  not  exceeding  the  reserve 
or  present  value  thereof  computed  according  to  the  American  exper- 
ience table  of  mortality,  with  interest  at  4  per  cent,  the  same  being  the 
amount  of  debts  of  life  insurance  companies  by  reason  of  their  out- 
standing policies  in  gross.' ' 

We  have  already  seen  that  a  similar  argument  was  disposed  of  by 
Kenton  Ins.  Co.  v.  Covington,  supra,  already  referred  to,  and  as  the 
argument  of  the  able  counsel  for  defendant  company  contemplates  an 
exemption  for  the  benefit  of  this  life  insurance  company,  it  is  well, 
inasmuch  as  exemptions  find  little  favor  with  the  courts,  to  note  in  pass- 
ing that  this  section  is  not  found  in  the  chapter  on  taxation,  but  in  the 
chapter  relating  to  insurance  companies  and  is  a  provision  directing 
what  may  be  loaned  by  an  insurance  company  on  its  policies. 

While  it  is  true  the  obligations  of  the  company  on  its  policies  are 
by  this  section  called  "  debts/ '  could  it  have  been  intended  that  they 
were  to  be  considered  debts  within  the  meaning  of  Rev.  Stat.  2730 
(Lan.  4033)  t  The  statute,  it  will  be  observed,  does  not  denominate 
them  "legal  bona  fide  debts  owing,' '  and  although  the  company's  obliga- 
tion is  defined  by  the  policy,  as  we  have  already  seen,  there  may  in  fact 
never  be  any  ultimate  liability  on  the  policy.  The  obligation  of  the 
company  being  essentially  contingent,  how  can  it  be  metamorphosed 
by  any  legislative  declaration  ? 

As  was  urged  by  counsel  for  the  treasurer,  while  the  legislature 
may  say,  that  contingent  obligations  for  the  purposes  of  taxation  should 
be  considered  fixed  and  legal  bona  fide  debts  owing,  nevertheless  the 
obligation  in  its  nature  would  still  be  and  remain  a  contingent  obliga- 
tion. Aside  from  the  grave  doubt  that  the  legislature  ever  intended  to 
create  such  an  exemption,  even  if  it  did  so  intend  to  exempt  an  insur- 
ance company  from  taxation  on  the  reserve  fund,  such  statute  would  be 
unconstitutional,  because  violative  of  the  rule  requiring  uniformity  in 
taxation.  Section  2,  Art.  12  Ohio  Const.  It  would,  in  effect,  permit 
insurance  companies  to  deduct  contingent  liabilities  from  credits,  al- 
though other  corporations  and  natural  persons  are  deprived  of  such  a 
privilege.  In  other  words,  its  effect  would  be  to  impose  an  unequal 
burden  of  taxation,  favoring  some  corporations  as  against  other  corpora- 
tions and  individuals.  That  is  prohibited  also  by  Section  4,  Art.  13  of 
the  constitution,  which  provides  that  the  property  of  corporations  now 
existing  or  hereafter  created  shall  forever  be  subject  to  taxation  the 
same  as  the  property  of  individuals.  As  was  said  by  Harmon,  J.,  in 
Amazon  Ins.  Co.  v.  Cappeller,  supra,  p.  495 : 

Undoubtedly  "the  rule  of  equality  in  taxation  enjoined  by  the 
constitution  would  be  violated  if  such  estimates  of  contingent  obligations 
were  permitted  as  to  corporations  when  they  are  not  possible  as  to 
individuals." 
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See  also  Exchange  Bank  v.  Hines,  3  Ohio  St.  1 ;  Standard  Life  & 
Ace.  Ins.  Co.  v.  Detroit,  95  Mich.  466  [55  N.  W.  Rep.  112] ;  Evansville 
Nat  Bank  v.  Britton,  105  U.  S.  322  [26  L.  Ed.  1053]. 

The  defendant's  interpretation  of  Rev.  Stat.  3598  (Lan.  5751) 
would,  as  we  have  seen,  render  that  section  unconstitutional.  Not  so, 
however,  the  interpretation  placed  thereon  by  the  court.  This  being  so, 
the  well-established  rule  of  statutory  interpretation  must  govern. 

"Whenever  a  statute  is  susceptible  of  two  constructions,  of  which 
the  one  would  make  it  unconstitutional,  the  other  constitutional,  the 
latter  is  to  be  adopted.' '  Endlich,  Interpretation  of  Statutes,  Sec.  178, 
and  cases  cited. 

In  view  of  the  foregoing  reasons  the  reserve  fund  must  be  held  not 
to  be  a  "legal  bona  fide  debt  owing* '  and  therefore  was  not  deductible. 

While  I  am  cognizant  of  the  fact  that  there  are  several  cases  that 
hold  contrary  views  to  those  herein  expressed,  the  principal  ones  cited, 
it  will  be  found,  cannot  be  considered  in  point,  for  the  reason  that  they 
turn  either,  upon  the  nonforfeitable  character  of  the  policies  in  question, 
(the •  obligation  or  liability  thereunder  being  existent  or  fixed),  or  on 
statutes  or  state  constitutions  essentially  different  from  ours. 

It  appears  from  the  evidence  that  large  sums  of  money  were  on 
deposit  to  defendant's  credit,  in  three  banks  of  the  city  of  Cincinnati, 
on  the  tax  days  in  question.  Certain  gross  amounts  were  returned  by 
defendant  company  for  taxation.  The  balance  apparently  to  defend- 
ant's credit  was  reduced  or  wiped  out  as  defendant  claims,  and  was  not 
returned  for  taxation,  because  of  an  enormous  amount  of  outstanding 
checks.  The  defendant's  return  was  based  upon  its  check  book,  but  the 
treasurer  now  seeks  to  tax  the  actual  balances  in  bank,  as  shown  by  the 
books  of  the  banks,  on  the  day  preceding  the  second  Monday  in  April, 
in  the  years  in  question,  without  allowing  deductions  for  the  outstand- 
ing checks,  none  of  which  were  presented  or  paid  by  the  local  banks 
until  after  the  tax  days  of  the  respective  years  in  question. 

The  question  whether  defendant  was  justified  in  reducing  amounts 
in  bank  by  deducting  therefrom  the  outstanding  checks  is  dependent 
for  its  answer  on  two  other  questions:  First,  were  there  outstanding 
checks  as  a  matter  of  fact?  Second,  assuming  that  there  were  some 
outstanding  checks,  as  matter  of  law  were  such  checks  properly  deduct- 
ible from  defendant's  local  balances?  The  "checks"  in  question  fall 
within  four  distinct  classes,  and  the  stipulation  sets  out  these  so-called 
checks  by  tables.    See  pages  11  and  12  of  the  stipulation. 

Table  1.  This  table  represents  checks  drawn  directly  on  the  local 
banks.    These  were  presented  and  paid  after  tax  day. 

Table  2.  Checks  drawn  on  New  York  banks.  These  checks  were 
presented  and  paid  after  tax  day. 
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Table  3.  Checks  on  local  banks  that  were  never  presented  or  paid 
but  canceled. 

Table  4.  Checks  on  New  York  banks  that  were  never  presented  nor 
paid  but  were  canceled. 

Let  us  first  consider  tables  3  and  4.  The  evidence  shows  that  these 
checks  as  a  matter  of  fact  never  left  the  home  office  of  the  company. 
Every  definition  of  a  check  assumes  that  it  is  a  promise  to  somebody, 
but  such  pieces  of  paper  were  promises  to  no  one.  They  were  never 
delivered.  On  the  contrary,  they  were  canceled.  The  defendant,  there- 
fore, wrongfully  deducted  such  checks  from  defendant's  taxable  de- 
posits. The  treasurer  is  entitled  to  recover  the  taxes  on  the  amounts  so 
wrongfully  withdrawn  from  defendant's  return,  likewise  the  penalty 
thereon  prescribed  by  law.  I  find  the  amounts  thus  wrongfully  with- 
held from  taxation  are  as  follows : 

Year.  Omitted  Deposits. 

1897     $    8,750, 

1898     269,850, 

1899     5,080, 

1900 6,270, 

1901     "     481,220. 

Taking  up  next  the  checks  in  table  1:  If  we  assume  that  these 
checks  were  actually  issued  by  defendant  company,  the  evidence  shows 
that  they  had  not  been  presented  and  paid  on  the  tax  days  in  question. 
The  question  then  is,  Were  defendant's  funds  in  the  local  banks  upon 
which  such  checks  were  drawn  subject  to  the  legal  demand  of  defendant 
company  on  the  tax  days  in  question?  " Money' '  on  deposit  and  subject 
to  demand  is  taxable.  Revised  Statutes  2730  (Lan.  4033),  reads  as 
follows : 

"The  term  'money'  or  'moneys'  shall  be  held  to  mean  and  include 
every  deposit  ^yhich  the  person  owning,  *  *  *  holding  in  trust, 
or  having  the  beneficial  interest  therein,  is  entitled  to  withdraw  in  money 
on  demand.' ' 

The  law,  therefore,  requires  that  if  a  person  has  money  on  deposit 
subject  to  his  demand — by  that  is  meant  legal  demand — he  must  return 
the  same  for  taxation.  That  the  money  was  in  the  banks  is  conceded.  It 
is  not  sufficient,  in  order  to  avoid  taxation  on  a  bank  deposit,  merely  to 
issue  checks  thereon,  because  a  check  is  nothing  more  than  an  order  on 
the  fund  "payable  instantly  on  demand."  It  is  simply  an  executory 
promise  to  pay  the  sjim  specified  in  the  check  according  to  the  terms 
thereof.  The  mere  giving  of  the  check,  therefore,  is  not  an  assignment 
pro  tav+o  of  the  fund.  It  follows,  therefore,  that  until  the  check  is 
presented  or  paid  or  the  bank  in  some  way  committed  to  the  holder  or 
payee  iho  promise  may  be  recalled.     That  is  to  say,  the  drawer  may 
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countermand  up  to  the  last  moment.  Up  to  that  time  the  funds  are 
subject  to  the  drawer's  legal  demand. 

The  view  thus  expressed  is  in  accord  with  the  authorities  generally 
and  is  fairly  deducible  from  Kahn  v.  Walton,  46  Ohio  St.  195  [20  N.  E. 
Eep.  203] ;  Covert  v.  Rhodes,  48  Ohio  St.  66  [27  N.  E.  Rep.  94] ;  Cin. 
H.  &  D.  Ry.  v.  Bank,  54  Ohio  St.  60  [42  N.  E.  Rep.  700;  31  L.  R.  A. 
653;  56  Am.  St.  Rep.  700] ;  Fourth  Street  Nat  Bank  v.  Yardley,  165 
U.  S.  634,  648  [17  Sup.  Ct.  Rep.  439;  41  L.  Ed.  955] ;  Bank  of  Marys- 
viUe  v.  Brewing  Co.  50  Ohio  St.  151  [33  N.  E.  Rep.  1054;  40  Am.  St. 
Rep.  660] 

These  checks,  the  evidence  shows,  were  given  for  "collateral  loans 
or  expenses. "  But  because  given  to  pay  a  debt  the  rule  is  not  altered, 
nor  is  the  bona  fides  of  the  transaction  involved.  A  check  is  subject  to 
countermand  before  it  is  presented,  or  the  bank  committed  to  the  payee, 
or  before  the  check  is  cashed.  Now,  we  know  the  local  banks  were  in  no 
sense  committed  to  the  payment  of  these  particular  checks.  They  were 
not  certified,  nor  were  they  presented  for  payment  on  or  before  the  tax 
days  in  question.  In  Ambach  v.  Sims,  Treasurer,  the  precise  question 
was  determined.    In  that  case  Bigger,  J.,  charged  the  jury  as  follows : 

"Some  evidence  has  been  introduced  as  to  certain  balances  in  the 
bank  to  the  credit  of  the  defendant,  but  the  defendant  testified  that  he 
had  given  checks  against  these  amounts.  The  law  in  such  cases  is,  that 
money  in  bank  subject  to  be  drawn  out  on  the  check  of  a  person  deposit- 
ing is  taxable  so  long  as  it  remains  in  bank  subject  to  his  order,  and  the 
giving  of  checks  unless  they  were  cashed  would  not  exempt  it  from 
taxation." 

The  jury  found  for  defendant.  On  error  the  circuit  court  of  Frank- 
lin county  (Sullivan,  Wilson  and  Summers,  JJ.)  reversed  the  judgment 
but  sustained  the  above  charge  and  in  the  judgment  the  court  said : 

"2.  The  verdict  and  judgment  below  should  have  been  in  favor  of 
the  plaintiff  as  to  the  taxes  xipon  the  balances  said  to  have  been  in  bank, 
subject  to  the  check  of  the  defendant  on  the  dates  on  which  the  taxes 
upon  personalty  became  a  lien.'' 

The  above  case  is  unreported,  but  the  printed  record  in  the  Supreme 
Court  proceedings  is  before  me. 

So  that,  even  if  the  checks  were  bona  fide  and  given  for  outstanding 
obligations,  it  would  make  no  difference,  because  debts  are  not  deductible 
from  bank  deposits.  Payne  v.  Watterson,  37  Ohio  St.  121.  The  auditor, 
therefore,  properly  added  moneys  aggregating  the  amounts  of  such 
checks;  the  deposits  were  in  no  sense  reduced  by  such  checks.  The 
treasurer  is,  therefore,  entitled  to  recover  the  taxes  on  such  omitted 
amounts  and  the  penalty  prescribed  by  law.  For  table  1  see  stipulation, 
page  11. 
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We  come  now  to  consider  the  checks  in  table  2.  There  are  two 
reasons  why  the  alleged  outstanding  checks  in  this  class  cannot  be  held 
to  have  reduced  the  deposits  in  the  local  banks :  First,  the  checks  were 
countermandable  precisely  as  were  the  checks  in  table  1;  Second,  the 
checks  were  not  "outstanding"  as  a  matter  of  fact.  The  authorities 
referred  to,  supra,  under  class  1,  apply  with  equal  force  to  the  checks  of 
this  class,  unless  it  should  appear  that  there  was  some  agreement  by 
which  the  banks  after  receiving  the  printed  notice  (exhibit  M)  had  in 
some  way,  expressly  or  impliedly,  become  irrevocably  committed  to  their 
payment.  Was  there  such  an  agreement?  On  page  8  (stipulation)  we1 
find: 

"There  was  no  agreement  between  the  local  banks  of  deposit  and 
the  defendant  as  to  the  mode  of  charging  the  defendant's  deposit  on 
account  of  these  New  York  drafts,  but  the  practice  of  the  local  banks 
of  deposit  was  to  make  a  book  entry  charging  defendant's  deposit  ac- 
count with  the  draft  only  when  it  was  reported  paid  by  its  New  York 
correspondent." 

It  is  thus  apparent  that  there  was  no  agreement  binding  the  bank 
as  of  the  time  of  notice.  (Exhibit  M.)  On  the  contrary,  the  evidence 
shows  the  defendant's  credit  was  only  charged  afterwards  on  payment 
of  the  New  York  draft  by  the  bank.  The  defendant's  credit,  or  rather 
its  taxable  funds  pro  tanto  these  New  York  checks,  was  not  charged  on 
the  tax  days  in  question  on  any  book  of  the  bank,  but  defendant  com- 
pany claims  that  in  legal  contemplation  defendant's  account  was  so 
charged,  and  that  defendant  at  the  time  of  the  notice  (exhibit  M)  lost 
the  legal  control  over  such  funds  aggregating  the  amount  of  the  New 
York  checks,  because,  it  is  urged,  the  agreement  of  these  parties,  defend- 
ant and  the  banks,  was  precisely  like — although  it  lacked  the  form — a 
certification  by  the  bank  of  the  checks  so  drawn;  that  upon  thfj  filing 
of  the  printed  notice  (exhibit  M),  and  the  bank's  forwarding  letter 
advising  payment,  the  banks  were  brought  into  privity.  The  contention 
is  ingenious  but  cannot  be  sustained  by  the  evidence  or  the  law. 

If  the  filing  of  the  printed  notice  (exhibit  M)  and  the  issuing  by 
the  local  banks  of  its  letter  to  the  New  York  banks  advising  payment, 
was  tantamount  to  certification,  the  evidence  failed  to  show  any  state 
of  facts  by  which  it  can  be  successfully  maintained  that  the  bank  had 
become  irrevocably  committed  to  the  payee.  If  it  had  been  expressly 
agreed  by  the  local  banks  and  defendant  company  that  its  deposits  or 
its  "credit"  at  the  local  banks  were  to  be  immediately  charged  with  the 
amounts  of  the  checks  drawn  at  the  time  the  banks  were  notified  (exhi- 
bit M)  and  at  the  time  that  the  local  banks  advised  the  New  York  banks 
to  pay,  a  different  case  might  have  arisen,  provided  also  authority  could 
be  produced  to  show  that  a  bank  by  prearrangement  with  its  depositor 
and  another  bank  can  "certify"  a  check  of  its  depositor  not  on  its  own 
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account  but  on  a  bank  in  which  the  depositor  has  no  funds ;  and  pro- 
vided, further,  that  it  could  be  shown  under  the  evidence  that  after 
such  " certification' '  the  check  came  into  the  control  of  the  payee  and 
that  the  payee  was  then  and  there  legally  entitled  to  present  such  check 
for  payment. 

Unfortunately  for  defendant's  theory  the  evidence  leaves  no  room 
for  legal  legerdemain.  The  sum  sought  to  be  taxed  was  physically  in 
the  local  banks  on  the  tax  days  in  question.  The  burden  of  proof  was, 
therefore,  on  defendant,  to  show  that  these  deposits  were  wiped  out 
legally  at  least  if  not  actually.  If  we  were  to  concede  for  the  sake  of 
argument  that  the  transaction  in  some  way  rose  to  the  dignity  of 
" certification,' '  the  defendant  still  failed  to  show  that  the  banks  were 
irrevocably  committed  to  the  particular  payees  of  the  checks  on  the  tax 
days  in  question.  The  checks  were  not  mailed  nor  delivered  to  the 
payees  on  or  before  the  said  tax  days.  The  defendant  company  will 
answer  by  saying  that  the  financial  agent  of  defendant,  to  whom  the 
checks  were  mailed— cheeks  for  mortgage  loans  were  never  mailed  to  the 
payee  directly — was  by  agreement  also  to  be  considered  the  agent  of  the 
proposed  mortgagor  or  borrower  or  payee.  The  checks  obviously  could 
not  be  in  the  hands  of  the  drawer  or  his  agent  and  at  the  same  time  in 
the  hands  of  the  payee  or  his  agent.  If  they  were  in  the  hands  of  the 
drawer  or  his  agent,  they  were  not  " outstanding"  checks.  If  they  were 
in  the  hands  of  the  payee  or  his  agent,  they  would  be  outstanding  checks, 
provided  all  the  conditions  to  be  complied  with  had  been  satisfied.  The 
defendant  failed  to  prove  that  the  conditions — upon  fulfillment  of 
which  defendant's  financial  agent  in  his  role  of  agent  for  defendant  was 
to  turn  these  checks  over  to  himself  as  the  agent  of  the  payee — had  been 
fulfilled. 

The  entire  method  of  proceeding  shows  conclusively  that  the  very 
purpose  of  sending  these  checks  to  defendant's  financial  agent, — and 
never  to  the  payee  directly, — was  to  retain  control  of  the  same  until 
the  liens  on  the  proposed  security  were  wiped  out  or  the  title  made  clear 
or  other  conditions  satisfied.  Certainly  the  financial  agent  in  his  capac- 
ity as  agent  for  the  borrower  or  payee,  even  if  he  had  manual  possession 
of  the  checks  in  question,  could  have  no  greater  legal  right  to  the  checks 
on  or  before  the  tax  days — if  such  checks  at  such  times  were  in  his  pos- 
session— than  his  principal,  the  payee,  could  have  had  at  such  particular 
time.  In  short  the  defendant  has  utterly  failed  to  show  that  the  checks 
were  in  the  control  of  the  payee's  agent  or  in  the  control  of  the  payee 
on  the  tax  days  in  question.  It  has  failed  to  prove  that  the  payees' 
agent  or  the  payees  were  legally  entitled  to  a  single  check  on  said  tax 
days.  This  being  so,  what  becomes  of  the  claim  that  the  local  banks 
were  in  privity?  What  claims  did  the  proposed  payees  have  as  against 
these  l°cal  banks  on  or  before  the  tax  days  in  question  1    Were  not  such 
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deposits  still  subject  to  the  "latest  order' '  of  the  drawer  of  the  checks! 
Were  not,  in  short,  the  deposits  subject  to  the  defendant's  legal  demand 
on  the  tax  days  in  question? 

In  my  judgment  these  checks  were  in  no  sense  different  in  principle 
from  those  in  class  1.  They  were  countermandable  just  as  we  have  seen 
those  checks  were.  The  local  banks  were  in  no  sense  committed  to  the 
proposed  payees  at  the  time  the  tax  lien  attached  to  said  funds.  There 
was  no  certification  nor  anything  equivalent  to  it.  At  the  very  best, 
the  local  banks  seeking  to  accommodate  a  valuable  client,  instead  of 
certifying,  in  effect  agreed  to  pledge  their  own  credit  to  the  New  York 
banks,  they  guaranteeing  the  New  York  banks  that,  if  they  paid  the 
checks  thus  drawn  on  them  by  defendant  company,  they,  the  local  banks, 
would  in  turn  pay  them.  But  such  an  external  promise  to  pay,  if  it 
can  even  be  called  such,  did  not  deprive  the  defendant  of  legal  control 
over  its  funds  in  the  banks,  nor  could  it  operate  to  defeat  the  lien  of  the 
state. 

If,  however,  I  have  erred  in  these  deductions,  and  it  is  to  be  held 
that  the  novel  practice  of  these  parties  was,  in  effect,  a  certification  and 
had  the  effect  of  a  certification,  the  defendant  must  still  fail  because 
there  was  no  proof  that  on  or  before  the  tax  days  in  question  checks  were 
delivered  to  the  payees  or  their  agents  and  that  then  and  there  the 
payees  were  legally  entitled  to  them.  It  follows,  therefore,  that  the 
deposits  withheld  from  taxation  were  wrongfully  withheld.  These 
moneys  then  were  taxable  under  Rev.  Stat.  2731  (Lan.  4034). 

The  fundamental  rule  forbidding  duplicate  taxation  is  not  violated 
by  the  conclusions  I  have  reached,  although  the  defendant  company 
returned  as  ' 'credits"  (mortgage  loans)  the  amounts  thus  found  to  be 
money  in  bank.  Simultaneously  with  the  drawing  of  the  checks  the 
defendant  company,  it  seems,  entered  upon  the  mortgage  loan  register, 
as  completed  mortgage  loans,  the  amounts  thus  checked  out.  Because 
the  defendant  company  for  its  own  purposes  chose  to  consider  the 
mortgage  loan  transaction  as  completed  at  that  moment,  that  did  not 
make  it  a  closed  transaction;  nor  could  defendant  company,  by  such 
action,  alter  the  true  character  of  the  funds  in  bank.  We  have  seen  that 
the  monies  thus  withheld  from  taxation  were  monies  in  bank  and  were 
subject  to  taxation.  As  bank  deposits  are  subject  to  taxation,  they  can- 
not be  wiped  out  with  debts,  as  was  sought  to  be  done  in  the  case  at 
bar.  Payne  v.  Wattcrson,  supra.  Moreover,  as  the  debts  exhausted 
all  the  " credits"  returned  by  the  company  because  of  the  wrongful  de- 
duction by  it  of  "reinsurance  reserve  fund  and  outstanding  obligations  to 
policy  holders,"  no  tax  was  paid  by  this  company  either  directly  or 
indirectly  on  these  amounts  in  bank.  The  claim,  therefore,  is  wanting 
in  merit  either  at  law  or  equity. 
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I  find  that  the  total  amount  of  bank  deposits  omitted  in  the  years 
in  question,  and  upon  which  the  treasurer  is  entitled  to  recover  is, 

1897      $  89,200, 

1898     349,500, 

1899 119,400, 

1900      60,800, 

1901      674,000. 

I  find  the  "credits"  omitted  in  the  years  in  question  on  which 
recovery  should  be  had, 

1897   $1,095,700, 

1898   823,200, 

1899  1,092,100, 

1900  1,254,500, 

1901   1,259,200. 

I  find  that  the  total  amount  of  values  omitted  together  with  the  taxes 
thereon  to  be, 

Year.  Omitted  amounts.  Taxes. 

1897    $1,184,900        $31,020.68, 

1898  1,172,200  29,669.31, 

1899  1,211,500  31,184,01, 

1900  1,315,300  34,171.49, 

'  1901  1,933,200  47,982.02. 

In  addition  to  which  I  find  that  the  treasurer  is  entitled  to  recover 
$8,701.37,  which  is  5  per  centum  allowed  by  law  by  virtue  of  Rev.  Stat. 
1094  (Lan.  2441). 

In  view  of  the  foregoing,  under  the  law  and  the  evidence,  I  find 
for  the  plaintiff  in  the  sum  of  $182,728.88,  and  order  judgment  accord- 
ingly. 
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ROADS— COUNTY  COMMISSIONERS. 

[Huron  Common  Pleas,  February  19,  1906.] 
•Guy  S.  North  v.  Huron  Co.  (Comrs.). 

Buildeb  op  Road  under  Void  Contract  mat  not  Recover  in  Equity  Loss  and 
Expense  Incurred. 

Where  a  person,  having  in  good  faith  entered  into  an  agreement  with  a 
board  of  county  commissioners  for  the  repair  of  a  road  by  macadamizing, 
which  arrangement  does  not  constitute  a  valid  contract  because  of  the 
omission  of  the  auditor's  certificate,  required  by  Rev.  Stat.  2834-b  (Lan. 
4286),  expends  the  necessary  time,  money  and  labor  for  the  proper  per- 
formance of  his  attempted  contract,  he  may  not  recover  for  the  loss  so 
sustained  by  him  in  an  action  in  equity  to  recoup  him  for  his  loss  and 
to  restore  him  to  his  original  position.  He  may  not  recover  anything  what- 
ever, either  the  consideration  of  the  attempted  contract,  or  on  a  quantum 
meruit,  or  the  amount  he  has  actually  expended  and  thus  lost  by  reason  of 
the  oversight  of  the  commissioners. 

[Syllabus  approved  by  the  court.] 

Demurrer  to  petition. 

B.  B.  Wickham,  for  plaintiff. 
L.  W.  Wickham,  for  defendant. 

RICHARDS,  J. 

This  case  has  been  argued  to  the  court  upon  demurrer  to  the 
petition,  the  demurrer  being  upon  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  favor  of  the  plain- 
tiff and  against  the  defendant. 

The  action  was  brought  on  January  3,  1906,  and  is  for  the  purpose 
of  recovering  compensation  for  the  construction  of  a  road  in  Lyme 
township,  Huron  county,  which  is  alleged  to  have  been  constructed  un- 
der an  agreement  with  the  county  commissioners. 

The  petition  alleges  in  substance  that  the  defendants  are  the  com- 
missioners of  Huron  county  and  have  authority  and  power  to  construct, 
repair  and  maintain  public  roads  and  that  the  Hunt's  Corners  road  is 
a  much  traveled  highway  in  said  county  of  Huron  and  runs  in  an 
easterly  and  westerly  direction,  passing  between  the  village  of  Monroe- 
ville  and  Hunt's  Corners  in  Lyme  township. 

The  plaintiff  alleges  that  in  the  spring  of  1905,  the  road  became 
in  bad  condition  and  unsuitable  for  traffic  and  accordingly  in  need  of 
repairs  and  that  in  March  of  that  year,  the  board  of  trustees  of  Lyme 
township  and  the  defendant  in  this  action,  met  at  the  office  of  the  de- 
fendant, the  board  of  county  commissioners,  to  consider  the  condition  of 
the  Hunt's  Corners  road  and  decided  to  repair  the  road  and  to  put  it  in 
suitable  condition  for  traffic  by  leveling  and  grading  same  and  placing 
thereon  crushed  stone ;  that  the  part  of  said  road  which  the  said  boards 


*  Affirmed,  North  v.  Huron  Co.  (Comrs.)  28  O.  C.  C.  000. 
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thus  determined  to  repair,  lay  in  Lyme  township  in  said  county.  Then 
the  petition  proceeds  to  allege  that  a  bargain  was  made  by  which  the 
trustees  of  Lyme  township  were  to  pay  one-half  the  expense  and  the 
commissioners  of  Huron  county  were  to  pay  the  other  half  and  that  the 
contract  was  let  to  the  plaintiff  in  this  action ;  that  he  proceeded  in  the 
summer  of  1905,  and  did  the  work  as  he  was  directed  to  do  and  put  the 
road  in  first  class  condition,  doing  the  work  in  a  thorough,  careful  and 
workman-like  manner  as  contemplated  by  the  parties;  and  the  plaintiff 
alleges  that  since  July  1,  1905,  the  road  has  been  in  constant  use  as  a 
public  highway  of  said  county  and  that  it  is  in  first-class  condition  for 
traffic. 

He  proceeds  further  to  say  in  substance  that  there  was  no  certificate 
of  the  county  auditor  placed  on  file,  showing  that  the  money  was  in  the 
treasury,  authorizing  the  county  commissioners  to  make  this  contract, 
that  the  money  was  not  in  process  of  collection. 

The  plaintiff  further  alleges  that  he  has  heretofore  done  business 
with  these  same  officers  defendant,  and  in  the  same  manner  and  had  re- 
lied upon  their  statement  that  they  were  authorized  and  empowered  to 
contract  and  that  upon  such  reliance  and  upon  such  previous  course 
of  conduct,  he  was  induced  to  make  this  contract  and  did  make  it  with- 
out knowing  or  investigating  to  ascertain  whether  the  "certificate  pro- 
vided or  required  by  law,  had  in  fact  been  made. 

He  alleges  that  the  defendant  represented  to  him  that  it  had  com- 
plied with  the  law  in  making  said  contract  and  that  he  relied  upon  those 
representations  and  would  not  have  done  so  but  for  the  former  course  of 
dealing  between  the  parties  and  that  in  every  case  of  similar  circum- 
stance, he  had  always  received  his  pay  in  accordance  with  the  contract 
upon  the  completion  of  the  work  contracted  for. 

Plaintiff  further  alleges  that  he  has  expended  large  sums  of  money 
in  employing  men  and  teams  to  do  the  said  work  of  repair,  in  purchas- 
ing crushed  stone  and  other  material  and  paying  freight  thereon,  has 
used  his  own  teams  and  spent  his  own  time  and  labor,  all  in  carrying 
out  the  work  of  repair  of  said  road. 

He  alleges  that  this  contract  he  made  is  a  void  contract,  in  violation 
of  the  requirements  of  the  statute  restricting  the  right  of  the  county 
commissioners  to  make  a  contract  under  those  circumstances.  "Where- 
fore, he  prays  that  this  court  may  order  that  a  just  and  true  account  be 
taken  of  all  the  time,  labor,  money,  material,  etc.,  that  the  plaintiff  has 
expended  in  making  these  repairs  as  aforesaid,  for  the  use  and  enjoy- 
ment of  the  defendant,  and  that  this  court,  on  such  an  account  being 
taken,  may  order  that  the  expense  and  lass  which  has  resulted  in  a  bene- 
fit and  enjoyment  to  this  defendant,  may  be  repaid  to  him  and  that  this 
defendant  may  be  compelled  to  act  justly  and  equitably  in  the  matter 
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and  prays  for  any  other  and  further  relief  to  which  in  equity  and  good 
conscience  he  may  be  entitled. 

I  had  not  supposed,  until  the  elaborate  brief  was  filed  by  counsel 
for  plaintiff  that  so  much  could  be  said  in  favor  of  maintaining  this  kind 
of  an  action.  It  is  fundamental  law  in  Ohio  that  if  county  commission- 
ers execute  contracts  other  than  in  accordance  with  the  restrictions  and 
provisions  of  the  statute,  if  they  violate  those  provisions,  that  a  contract, 
as  such,  is  not  binding  in  law. 

It  will  be  noticed  in  this  case,  from  the  prayer  of  the  petition  and  * 
from  the  allegations  of  the  petition  also  that  the  plaintiff  is  not  seeking 
to  recover  upon  a  contract;  but  he  wants  the  defendant  to  reimburse  him 
for  what  he  has  actually  expended  in  time  and  money. 

The  old  case, — not  so  old  in  point  of  time,  but  old  because  it  has 
been  so  many  times  used  since  its  decision, — of  Buchanan  Bridge  Co.  v. 
Campbell,  60  Ohio  St.  406  [54  N.  E.  Rep.  372],  is  pretty  near  the  polar 
star  in  this  state  for  determining  the  rights  and  liabilities  of  county 
commissioners  in  this  kind  of  work.  The  syllabus  in  that  case  is  ex- 
tremely broad : 

"  A  contract  made  by  county  commissioners  for  the  purchase  and 
erection  of  a  bridge  in  violation  or  disregard  of  the  statutes  on  that  sub- 
ject, is  void,  and  no  recovery  can  be  had  against  the  county  for  the  value 
of  such  bridge.  Courts  will  leave  the  parties  to  such  unlawful  trans- 
action where  they  have  placed  themselves,  and  will  refuse  to  grant  relief 
to  either  party." 

Notice  that  the  court  in  this  case  condemns  not  only  the  action 
upon  the  contract  itself,  but  it  expressly  declares  it  to  be  void,  and  denies 
the  right  to  recover  upon  what  lawyers  call  a  quantum  meruit;  it  denies 
the  right  to  recover  the  reasonable  value  of  what  has  been  furnished  or 
supplied. 

Further  along  in  this  case,  the  court  use  language  that  is  well  worth 
being  heeded,  page  419  : 

"  Whatever  the  rule  may  be  elsewhere,  in  this  state  the  public  policy, 
as  indicated  by  our  constitution,  statutes  and  decided  cases,  is,  that  to 
bind  the  state,  a  county  or  city  for  supplies  of  any  kind,  the  purchase 
must  be  substantially  in  conformity  to  the  statute  on  that  subject,  and 
that  contracts  made  in  violation  or  disregard  of  such  statutes  are  void, 
not  merely  voidable,  and  that  courts  will  not  lend  their  aid  to  enforce 
such  a  contract  directly  or  indirectly,  but  will  leave  the  parties  where 
they  have  placed  themselves.  If  the  contract  is  executory,  no  action  can 
be  maintained  to  enforce  it,  and  if  executed  on  one  side,  no  recovery 
can  be  had  against  the  party  of  the  other  side." 

They  say  further  on  page  425 : 

"The  statutes  are  notice  to  the  world  as  to'  the  extent  of  the  powers 
of  the  commissioners,  and  the  bridge  company  is  bound  by  that  notice. 
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It  knew,  and  was  bound  to  know,  that  the  commissioners  had  no  power 
thus  to  enter  into  a  contract,  and  that  a  contract  thus  attempted  to  be 
entered  into  would  be  null  and  void  and  would  not  bind  either  party." 

The  court  further  say,  page  426 : 

"The  amended  petition  pleads  an  express  contract,  and  where  there 
is  a  subsisting  express  contract  the  recovery  must  be  had  thereon,  and 
an  action  cannot  be  had  in  such  case  upon  an  implied  contract.' ' 

<<  •  •  •  rp0  say  tjiat  ^  commissioners  accepted  the  bridge,  and 
retained  it,  and  promised  to  pay  what  it  is  reasonably  worth  does  not  aid 
the  plaintiff.  The  commissioners  cannot  purchase  supplies  upon  the 
reasonably-worth  plan,  and  no  one  is  permitted  to  deal  with  them  on  that 
plan.  The  statute  is  the  only  authority  and  guide  for  both  parties.  In 
this  case  both  parties  have  acted  in  disregard  of  the  statute,  and  the 
court  will  leave  them  where  they  have  placed  themselves,  and  refuse  to 
aid  either/ ' 

Now,  my  attention  has  been  called  to  the  fact  that  since  the  decision 
of  that  case,  a  statute  has  been  passed  authorizing  parties  under  certain 
circumstances,  where  money  has  been  unlawfully  and  improperly  ex- 
pended by  public  authorities,  to  bring  an  action  to  recover  it  back ;  but 
that  statute  could  be  of  no  aid  to  the  plaintiff  in  this  case.  It,  in  fact, 
if  it  has  any  application  at  all,  would  bear  the  other  way,  because  it  simply 
emphasizes  the  fact  that  if  the  commissioners  should  unlawfully  disburse 
money,  some  one  would  have  a  right  to  compel  them  to  refund  it,  _and  how 
that  could  aid  the  plaintiff  in  this  action,  I  am  unable  to  see. 

The  decision  which  I  have  just  quoted  from,  condemns,  as  I  have 
before  said,  not  only  an  action  to  recover  on  the  contract  itself,  but  an 
action  to  recover  upon  the  reasonable  value  of  what  was  furnished. 
It  is  claimed  in  argument  by  counsel  for  plaintiff  in  this  case,  that  this 
action  is  neither  one  of  those.  He  admits  the  binding  effect  of  the  deci- 
sion, from  which  quotation  has  just  been  made,  but  seeks  to  avoid 
it  in  the  petition ;  in  fact,  in  the  argument  upon  the  demurrer,  it  was 
claimed  that  this  action  is  not  purely  upon  contract,  which  is  manifestly 
true,  and  also  that  it  is  not  to  recover  the  reasonable  value. 

The  plaintiff  wants  the  defendant  to  reimburse  him  for  what  he  has 
actually  expended  in  time  and  money.  Now,  it  is  a  little  difficult  for  the 
court  to  see  the  difference  between  a  recovery  sought  upon  that  ground, 
and  the  one  which  seeks  to  recover  for  reasonable  worth,  for  what  has 
been  furnished.  The  reason  of  the  decision  in  Buchanan  Bridge  Co.  v. 
Campbell,  supra,  the  reason  of  that  part  of  the  decision  which  forbids 
the  recovery  upon  the  reasonably  worth  plan  is,  that  if  such  recovery 
were  allowed,  it  would  authorize  and  permit  the  evasion  of  the  statute  in 
every  case.  The  statute  in  this  case,  undoubtedly  may  work  an  injustice 
to  this  plaintiff  and  undoubtedly  there  are  many  cases  where  the  statute 
will  work  an  injustice  to  persons  who  have  actually,  in  good  faith,  fur- 
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Dished  material  and  labor  for  public  officers ;  but  the  statute  is  for  the 
protection  of  the  public,  and  within  the  assumed  knowledge  of  every- 
body, and  everybody  is  bound  to  know  that  the  statute  prohibits  county 
commissioners  from  contracting  unless  they  comply  with  the  provisions 
and  requirements  of  the  statute.  If  courts  should  permit  the  evasion  of 
the  statute,  it  would  lead  to  disastrous  results  as  it  would  in  effect  repeal 
the  statute  itself,  I  have  no  doubt,  in  many  cases.  Whether  the  statute 
is  wise  or  unwise,  the  legislature  has  adopted  it  and  we  are  bound  to 
follow  it.  . 

Now,  to  say  that  we  recognize  the  distinction  urged  by  counsel  for 
plaintiff, — if  we  were  able  to  recognize  it  and  authorize  a  recovery  in 
this  case  for- what  he  seeks  to  recover,  if  he  stamps  it  as  a  different  kind 
of  action  from  one  to  recover  on  the  reasonably-worth  plan,  it  would  still 
be,  if  different,  an  evasion  of  the  statute  and  I  am  not  able  to  see  that 
it  can  be  justified  in  law.  I  should  be  glad  if  the  law  would  authorize 
the  recovery  to  this  plaintiff,  but  I  am  not  able  to  see,  under  the  law, 
how  he  can  recover  in  this  action.  Now,  we  are  not  wholly  without  au- 
thority. In  Lee  v.  Monroe  Co.  (Comrs.)  14  0.  P.  D.  43  [114  Fed.  Rep. 
744;  52  C.  C.  A.  376],  where  commissioners  of  a  county  representing 
that  they  had  complied  with  the  law  and  had  a  right  so  to  do,  purchased 
a  bridge  and  issued  orders  for  the  payment  therefor,  but  the  payment 
of  such  orders  was  enjoined  because  the  law  had  not  been  complied  with 
and  it  was  decided  that  the  holder  of  such  an  order  may  maintain  an 
action  for  authority  to  remove  such  bridge,  unless  the  county  pays  there- 
for. 

Many  cases  have  been  cited  by  counsel  for  plaintiff,  which  say  in 
effect  that  the  defendants  must  either  make  compensation,  or  else  they 
must  make  restitution  and  he  argues  from  that,  that  the  plaintiff  has 
the  option  of  compelling  either  restitution  or  compensation,  as  the  plain- 
tiff sees  fit. 

I  do  not  so  interpret  those  cases,  and  the  case  just  cited  is  one  of 
them.  It  announced  the  doctrine  that  if  compensation  is  not  made 
restitution  will  be  ordered  by  the  court,  upon  the  tender,  of  course,  of 
what  has  been  furnished, — what  has  been  paid  upon  the  contract.  The 
decree  in  that  case  is  for  the  restitution  to  the  plaintiff,  entitling  him  to 
take  the  bridge  back ;  the  decree  in  the  case  at  bar,  would  be,  if  the  cases 
were  parallel,  that  the  plaintiff  might  take  back  his  road,  but  of  course, 
that  would  be  inadequate — that  would  be  no  compensation — no  just  nor 
fair  right  to  him  in  this  case,  because  a  large  part  of  it  is  the  value  of 
the  labor  that  he  has  put  into  it.  The  crushed  stone  itself  would  be  of 
trifling  value  compared  with  the  labor  of  taking  it  and  placing  it  and 
putting  it  in  form  and  shape  and  making  the  road  fit.  - 

But  the  remedy  that  was  awarded  in  Lee  v.  Monroe  Co.  (Comrs.), 
supra,  was  an  order  that  the  bridge  might  be  removed,  not  an  order 
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compelling  compensation,  either  on  the  reasonably-worth  plan,  or  upon 
the  contract  plan,  or  any  other  plan.  It  recognized  the  fact  that  the 
contract  was  unlawful  and  w&s  void,  giving  no  rights,  and  of  course,  if 
the  contract  was  void,  then  the  thing  alleged  to  be  sold,  was  not  sold. 
It  was  still  the  property  of  the  bridge  company  in  that  case,  and  in  the 
case  at  bar,  it  would  still  be  the  property  of  Mr.  North — an  unfortunate 
thing  for  him — as  the  restitution  of  the  road  merely  would  be  wholly 
inadequate  for  him. 

This  case  was  cited  and  approved  by  Judge  Wildman  in  a  case 
decided  in  Sandusky  county  last  year  and  was  much  discussed  by  him 
and  its  force  and  effect  recognized.  In  that  case,  a  decree  was  denied 
to  plaintiff  largely  because  there  had  been  no  tender  made  by  the  plain- 
tiff. In  this  case  there  is  no  known  rule  of  law,  at  least  no  rule  of  law 
known  to  this  court  that  would  authorize  a  decree  in  favor  of  the  plaintiff 
for  an  accounting  and  it  will  therefore  be  ordered  that  the  demurrer  to 
the  petition  be  sustained. 


EMBEZZLEMENT— CRIMINAL  LAW. 

[Lorain  Common  Pleas,  May  8,  1906.] 
•State  of  Ohio  v.  H.  II.  Forbes  et  al,. 

Averment  Insufficiently  Alleging  Ownership  of  Property  Embezzled. 
Funds  were  bequeathed  as  follows,  to  wit:  "All  the  rest  and  residue  of 
my  estate,  I  give,  devise  and  bequeath  to  the  directors  in  trust  and  their 
successors  in  office  of  the  Lorain  county  infirmary,  to  be  used  by  them 
to  the  best  interests  in  caring  for  the  poor  and  inmates  of  said  infirmary:" 
Held,  that  said  funds  did  not  become  the  property  of  Lorain  county,  and 
that  an  indictment  which  set  forth  the  above  bequest,  and  charged  the 
infirmary  directors  with  embezzlement  of  said  funds  as  funds  of  Lorain 
county,  did  not  properly  allege  ownership  of  the  property,  and  that  a 
demurrer  to  such  indictment  should  be  sustained. 
[Syllabus  by  the  court] 

F.  M.  Stevens,  prosecuting  attorney,  for  plaintiff. 

Q.  A.  Gillmore,  A.  E.  Lawrence  and  Chamberlain  &  Hamlin, 

for  defendants. 

WASHBURN,  J. 

In  these  indictments  the  defendants  [H.  H.  Forbes  and  N.  C. 
Prindle]  are  indicted  for  converting  to  their  own  use  $100  of  a  certain 
fund,  which  all  of  the  counts  in  the  indictments'  charge  was  the  prop- 
erty of  Lorain  county. 

There  are  thirteen  counts  in  all  in  both  indictments;  but  they  all 
refer  to  the  same  $100 — the  offense  being  charged  in  different  ways.    In 

♦Within  thirty  days  after  the  rendition  of  the  above  decision,  the  case  was 
taken  to  the  Supreme  Court  on  exceptions  by  the  prosecuting  attorney,  and 
upon  hearing,  the  Supreme  Court  refused  leave  to  file  petition  in  error. 
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ten  of  the  thirteen  counts  the  fund  is  charged  as  being  the  property  of 
Lorain  county,  by  virtue  of  a  bequest,  which  was  in  the  words  and 
figures  following,  to  wit : 

-  (10)  "All  the  rest  and  residue  of  my  estate,  I  give,  devise  and 
bequeath  to  the  directors  in  trust  and  their  successors  in  office  of  the 
Lorain  county  infirmary,  to  be  used  by  them  to  the  best  interests  in 
caring  for  the  poor  and  inmates  of  said  infirmary.' ' 

The  other  three  counts  of  the  indictment  charge  said  fund  as  being 
the  property  of  Lorain  county ;  but  do  not  set  forth  how  it  became  the 
property  of  Lorain  county,  whether  by  taxation,  by  bequest  or  otherwise. 

The  matter  is  submitted  to  the  court  upon  a  demurrer  to  each  count 
of  the  indictment. 

"An  indictment  or  information  for  embezzlement  must  show  the 
ownership  of  the  property  alleged  to  have  been  embezzled  with  the  same 
particularity  as  in  a  prosecution  for  larceny."    15  Cyc.  517. 

"Ownership  must  be  alleged,  and  with  the  same  accuracy  and  after 
the  same  rules,  as  a  common-law  larceny."  2  Bishop,  New  Cr.  Proced. 
Sec.  320. 

In  Brown  v.  State,  18  Ohio  St.  496,  497,  referring  to  the  law  of 
Ohio  in  reference  to  embezzlement,  the  court  say: 

"In  an  indictment  under  that  act,  it  is  sufficient  to  allege  that  the 
money  embezzled  was  public  money,  belonging  to  ttje  several  municipal- 
ities named  in  the  act,  or  to  one  or  more  of  them,  without  stating  the 
respective  amounts  belonging  to  each." 

Thus  recognizing  the  principle  as  laid  down  in  the  authorities  cited 
above,  that  in  an  indictment  for  embezzlement  the  ownership  of  the 
thing  embezzled  must  be  set  out  in  the  indictment. 

Now  as  I  have  said,  in  all  of  the  counts  of  these  indictments,  the 
property  is  alleged  to  be  the  property  of  Lorain  county,  and  in  ten  of 
them  the  bequest  by  which  it  is  claimed  the  ownership  of  the  fund  is 
shown  to  be  in  the  county  of  Lorain  is  set  out. 

It  is  claimed  on  the  part  of  the  defendants  that  this  bequest,  which 
is  set  forth  in  the  indictment,  establishes  the  fact  as  a  matter  of  law, 
that  the  property  claimed  to  have  been  embezzled  was  not  the  property 
of  Lorain  county. 

It  is  claimed  by  the  defendants  and  is  conceded  by  the  prosecuting 
attorney,  that  there  is  no  law  in  the  state  of  Ohio,  which  enables  the 
board  of  infirmary  directors  to  accept  a  bequest  like  this  on  behalf  of  the 
public ;  of  course  they  may  accept  it  as  individuals  the  same  as  any  other 
individual  might  accept  such  a  trust. 

As  bearing  upon  whether  this  is  the  property  of  Lorain  county,  the 
case  of  Scott  v.  Marion  Tp.  {Tr.)  39  Ohio  St.  153,  is  very  important. 
That  was*a  devise  to  the  trustees  of  Marion  township,  Allen  county,  Ohio. 
And  the  law  was  then  and  is  now,  that  the  trustees  of  a  township  have 
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authority  to  receive  such  bequests  for  the  benefit  of  the  poor;  but  the 
bequest  in  that  case  was  not  to  the  township;  it  was  "to  the  trustees  of 
Marion  township,  and  their  successors  perpetually,  for  the  exclusive 
benefit  of  the  poor  of  the  township." 

And  they  were  given  authority  to  manage  the  trust,  "as  they  think 
best  for  the  benefit  of  said  poor." 

And  it  was  held  in  that  case,  notwithstanding  the  fact  that  the 
trustees  had  authority  to  receive  Buch  a  bequest,  that  it  did  not  become 
the  property  of  the  township,  but  was  to  be  held  by  the  trustees,  and 
managed  by  them  as  they  should  think  best  for  the  benefit  of  the  poor. 

If  it  had  been  devised  to  the  township  then  it  would  have  been  .town- 
ship property,  and  the  trustees  would  have  had  to  handle  the  prop- 
erty under  the  law  governing  the  property  of  the  township,  and  in  that 
event  they  could  have  loaned  it  out  only  upon  mortgage  security;  they 
did  loan  it  out  without  taking  mortgage  security,  and  the  Supreme  Court 
held  that  they  had  the  authority  to  do  so,  because  they  took  it  as  trustees 
and  not  as  the  property  of  the  county. 

If  the  trustees  of  the  township  in  that  case  under  that  devise,  when 
the  law  gave  them  authority  to  receive  the  property  as  property  of  the 
township,  did  not  take  it  as  such,  it  would  seem  to  follow  that  in  the  case 
at  bar,  where  the  directors  of  the  infirmary  are  not  authorized  by  law  to 
receive  the  property  in  question  as  the  property  of  Lorain  county,  and 
where  they  are  not  named  in  the  will  by  their  official  title,  the  property 
in  question  was  not  the  property  of  Lorain  county,  but  was  held  by  the 
directors,  as  trustees,  to  administer  a  charitable  trust  in  accordance  with 
the  terms  of  the  will  creating  such  trust. 

There  is  nothing  in  the  will  which  says  that  the  property  in  question 
was  given  to  Lorain  county,  and  there  is  no  law  permitting  the  infirmary 
directors  as  a  board  to  take  such  property  for  Lorain  county,  even  if  such 
was  the  intention  of  the  person  who  made  the  will. 

The  directors  held  the  money  as  trustees,  to  use,  not  for  the  benefit 
of  Lorain  county,  but  for  the  benefit  of  the  inmates  of  the  infirmary,  to 
provide  said  inmates  with  luxuries  and  things  not  furnished  by  the 
county,  and  not  for  the  purpose  of  relieving  the  county  of  responsibility 
in  the  discharge  of  its  duty  to  such  inmates.  It  would  have  made  no 
difference  to  Lorain  county  if  the  fund  had  been  left  to  the  president  of 
the  national  bank  and  his  successors  in  office  to  administer ;  in  that  event 
the  county  would  not  have  owned  it. 

If  it  was  owned  by  Lorain  county  it  should  have  been  in  the  treas- 
ury of  Lorain  county.  The  infirmary  directors  had  no  authority  to 
deposit  in  the  bank  money  belonging  to  Lorain  county;  the  treasury 
is  the  place  provided  by  law  for  the  deposit  of  the  money  of  the  county. 

So  it  seems  very  plain  to  me  that  in  ten  counts  of  these  indictments, 
they  show  upon  their  face  that  as  a  matter  of  law  this  property  did  not 
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belong  to  Lorain  county,  and  thus  the  allegation  in  those  counts  that  the 
property  belonged  to  Lorain  county  is  nullified,  and  those  counts  are 
left  the  same  as  if  no  allegation  of  ownership  was  contained  therein,  and 
in  that  event  they  fail  to  state  one  of  the  essential  things  that  should  be 
stated  in  an  indictment  for  embezzlement.  And  the  demurrer  to  them 
should  be  sustained. 

The  demurrer  will  therefore  be  sustained  on  the  ground  indicated 
as  to  counts  one  and  two  in  case  number  2961,  and  as  to  counts  one,  two, 
three,  four,  five,  six,  seven  and  eight  in  the  indictment  number  2962. 

In  the  first  count  of  the  indictment  under  2961  and  in  the  first, 
second,  third,  fourth  and  eighth  counts  of  indictment  number  2962  the 
allegation  is,  that  the  fund  embezzled  was  public  property,  the  defend- 
ants " being  charged' '  as  public  officers  "with  the  receipt,  safekeeping 
and  disbursement"  thereof. 

These  counts  are  all  drawn  under  Rev.  Stat.  6841  (Lan.  10448), 
which  applies  only  to  public  funds;  all  these  counts  showing  on  their 
face  that  the  funds  in  question  are  not  public  funds,  the  demurrer  as  to 
those  counts  will  be  sustained  also,  on  the  ground  that  the  defendants 
were  not  charged  as  public  officers  with  the  receipt,  safekeeping  and  dis- 
bursement of  said  fund. 

The  three  last  counts  of  indictment  number  2962  does  not,  as  I  have 
stated,  set  forth  how  said  fund  became  the  property  of  Lorain  county ; 
but  simply  alleges  that  it  is  the  property  of  Lorain  county. 

The  court  cannot  say  on  demurrer  that  the  allegation  in  these  three 
counts  is  untrue,  and  as  the  defendant,  Forbes,  in  these  three  counts 
is  charged  with  embezzlement  as  clerk,  agent,  employe  and  servant  of 
the  board  of  infirmary  directors,  and  is  charged  with  having  converted 
to  his  own  use  money  coming  into  his  hands  by  virtue  of  his  employment, 
these  counts  charge  a  crime  under  Rev  Stat.  6842  (Lan.  10449),  and 
the  demurrer  to  them  will  be  overruled. 


ACTIONS— COURTS— PLEADING. 

[Superior  Court  of  Cincinnati,  Special  Term,  January  19,  1906.] 
Security  Ins.  Co.  v.  Harry  H.  Michael  et  al. 

1.  Equity  Jurisdiction — Fraudulent  Award. 

Where  a  petition  has,  as  its  object,  the  bringing  under  judicial  inquiry  of 
fraudulent  acts  rendering  void  an  award  or  finding  regular  on  its  face, 
and  to  annul  and  set  aside  the  award  is  a  vital  condition  with  reference 
to  legal  rights  depending  upon  it,  a  case  of  equitable  jurisdiction  is 
clearly  presented. 

2.  Pleading — Joinder  of  Parties — Joint  Contrirutors  on  Fraudulent  Award 
Proper  Parties  Plaintiff. 

If  the  effect  of  an  award,  if  valid,  Is  to  fix  a  basis  upon  which  several 
parties  are  to  be  made  contributors,  they  are  all  parties  in  interest  in 
the  relief  sought,  and  the  same  reasons  which  justify  the  joining  of  any 
two  of  them  as  plaintiffs  require  the  joining  of  all. 
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3.  Pleading — Parties  Plaintiff  Cannot  Come  in  by  Cross   Petition — Defect 
of  Parties  Reached  by  Demurrer  for  Misjoinder — Plaintiffs  Joined  as  De- 
fendants not  Reached  by  Demurrer. 
Where  the  award  of  the  amount  of  loss  to  be  borne  by  joint  insurers  has 
been  made  and  is  attacked  in  equity  on  the  ground  of  fraud,  two  of  the 
insurers  joining  in  the  petition,  and  the  others  consenting  to  the  action 
and  coming  in  by  cross  petition,  a  demurrer  on  grounds  of  misjoinder  of 
parties  plaintiff,  searching  the  record,   will  be  sustained  for  defect  of 
parties  plaintiff,  as  the  cross-petitioning  defendants  consenting  to   the 
action   are   proper  parties   plaintiff   and   not   proper   parties    defendant. 
Demurrer  to  the  cross  petitions  for  misjoinder  will  be  overruled  as,  such 
parties  not  being  real  defendants,  they  should  be  reached  by  motion  to 
strike  from  the  files. 
[Syllabus  approved  by  the  court] 

Demurrer  to  petition. 

Cabell  &  Kohl,  for  plaintiff. 

The  award  being  regular  on  its  face,  equity  alone  can  entertain  a  de- 
fense of  fraud,  and  there  is  no  adequate  remedy  at  law.  Pomeroy,  Eq- 
Jurisp.  Sees.  176,  919;  Hartford  Fire  Ins.  Co.  v.  Mercantile  Co.  44 
Fed.  Rep.  151;  Day  v.  Hammond,  57  N.  Y.  479  [15  Am.  Rep.  522] ; 
Home  Ins.  Co.  v.  Stanch  field,  1  Dill.  424  [12  Fed.  Cas.  449] ;  Ryder  v. 
Jenny,  2  Robt.  (N.  Y.)  56;  North  British  Mer.  Ins.  Co.  v.  Lathrop,  70 
Fed.  Rep.  429  [17  C.  C.  A.  175;  25  U.  S.  App.  443] ;  Chicago  v.  Collim, 
175  111.  445  [51  N.  E.  Rep.  907;  49  L.  R.  A.  408;  67  Am.  St.  Rep.  224] ; 
Wilkie  v.  Chicago,  188  111.  444  [58  N.  E.  Rep.  1004;  80  Am.  St.  Rep. 
182]. 

The  annulment  or  cancellation  of  a  written  agreement  being  prayed 
for,  a  court  of  equity  has  exclusive  jurisdiction  and  there  is  no  adequate 
remedy  at  law.    Pomeroy,  Eq.  Jurisp.  Sees.  140,  1377. 

The  jurisdiction  of  the  superior  court  sitting  as  a  court  of  chancery, 
to  entertain  a  petition  of  the  nature  of  the  one  filed  herein,  may  also  be 
grounded  upon  the  prevention  of  a  multiplicity  of  suits,  and  the  question 
of  contribution  which  necessarily  arises  in  this  case  by  virtue  of  the 
policy  provision  requiring  the  several  companies  to  pro  rate  the  amount 
of  loss  in  proportion  to  the  amount  of  their  respective  policies.  Falls  of 
Neuse  Mfg.  Co.  v.  Insurance  Co.  26  Fed.  Rep.  1;  Tisdale  v.  Insurance 
Co.  36  So.  Rep.  568  (Miss.)  ;  American  Cent.  Ins.  Co.  v.  Landau,  56  N.  J. 
Eq.  573  [39  Atl.  Rep.  400]  ;  Virginia-Cai-olina  Chemical  Co.  v.  Insurance 
Co.  113  Fed.  Rep.  1  [51  0.  C.  A.  21]  ;  Rochester  Gennan  his.  Co.  v. 
Schmidt,  126  Fed.  Rep.  998;  Home  Ins.  Co.  v.  Chemical  Co.  109  Fed. 
Rep.  681;  Fuller  v.  Insurance  Co.  36  Fed.  Rep.  469;  Garrison  v.  Insur- 
ance Co.  60  II.  S.  (19  How.)  312  [15  L.  Ed.  656] ;  Catlett  v.  Dougherty, 
114  111.  568  [2  N.  E.  Rep.  669] ;  Craft  v.  Thompson,  51  N.  H.  536; 
'Algona  Tp.  v.  Pott's  Creek  Tp.  54  Iowa  286  [6  N.  W.  Rep.  295]. 

Connor,  Walker  &  Sparrow,  for  defendants  in  error. 

HOSEA,  J. 

Suit  is  by  two  of  six  insurance  companies — the  other  four  being 
made  defendants — against  the  defendant  firm,  seeking  to  set  aside  an 
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appraisement,  award  or  finding  of  the  amount  of  loss  alleged  to  be 
incorrect,  excessive  and  unjust  through  and  by  reason  of  fraudulent 
acts  and  fraudulent  misrepresentations  of  the  insured  in  and  during 
the  appraisement  proceedings,  which  acts  and  misrepresentations  are 
claimed  to  render  the  policies  void. 

It  appears,  inferentially  at  least,  that  the  award  was  upon  a  joint 
submission  in  that  behalf  by  all  the  companies  concerned;  and  the  four 
companies — or  three  of  them — appear,    represented    by    counsel    for     * 
plaintiffs  and  file  cross  petitions  following,  in  totidem  verbis,  the  aver- 
ments of  the  petition  and  asking  independently  the  same  relief. 

The  petition  is  demurred  to  (1)  for  want  of  jurisdiction  as  to 
subject-matter;  (2)  misjoinder  of  parties  plaintiff;  (3)  same,  as  to  de- 
fendants; and  (4)  want  of  facts  sufficient,  etc.;  and  the  cross  petitions 
are  also  demurred  to. 

If,  as  I  apprehend,  the  grounds  stated  all  involve  as  a  fundamental 
proposition  the  objection  to  the  jurisdiction  of  equity  in  the  premises, 
I  think  the  demurrer  is  not  well  taken.  It  is  fairly  clear  from  the 
petition  that  the  object  is  to  bring  under  judicial  inquiry  fraudulent 
acts  rendering  voidable  an  award  or  finding  regular  on  its  face ;  and  to 
invoke  powers  peculiar  to  equity — should  the  facts  be  found  as  alleged 
— to  annul  and  set  aside  this  award  which  is  a  vital  condition  as  to 
legal  rights  depending  upon  it.  In  such  a  case  the  equitable  jurisdic- 
tion of  the  court  is  clear  beyond  question  and  the  demurrer  as  to  the 
first  ground  must  be  overruled. 

But  it  also  appears  that  the  award  is  the  result  of  the  joint  and 
concurrent  act  of  all  the  insurers;  and  its  effect,  if  valid,  is  to  fix  a 
basis  upon  which  all  are  to  be  made  contributors,  in  proportion,  to 
make  good  a  common  loss.  All  are  therefore  parties  in  interest,  by 
virtue  of  this  joint  relationship  to  the  award,  in  the  relief  sought  to  be 
obtained,  namely,  the  annulment  of  the  award  as  a  condition  of  their 
liability.  The  same  reasons  that  justify  the  joining  of  two  as  plaintiffs 
require  the  joining  of  all. 

As  the  demurrer  is  said  to  search  the  record,  it  is  sustainable  upon 
the  ground  of  defect  of  parties  plaintiff,  rather  than  misjoinder.  Re- 
vised Statutes  5005  (Lan.  8520),  requires  parties  joined  in  interest  to 
be  plaintiffs,  except  where  they  refuse  to  join,  in  which  event,  upon 
proper  allegations  they  may  be  made  defendants.  Revised  Statutes 
5007  (Lan.  8522).  But  this  was  not  done.  The  status  here  clearly 
shows  that  the  cross  petitioners  in  fact  consent  and  should  be  joint 
plaintiffs  in  the  petition.  As  cross  petitioners  they  are  not  properly 
in  the  case  and  the  cross  petitions  are  subject  to  be  stricken  from  the 
files  but  are  not  open  to  demurrer  since  it  is  not,  properly  speaking,  a 
misjoinder  as  to  them,  not  being  real  defendants. 

For  the  reasons  given  the  demurrers  will  be  sustained  in  part,  as 
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to  the  petition;  and  overruled  in  part,  with  leave  to  amend  petition  in 

days;    and  overruled  as  to  cross  petitions.    But,  as  the  situation 

requires  a  redrafting  of  the  petition  to  include  the  cross  petitioners  as 
plaintiffs,  it  is  suggested  that  a  more  complete,  succinct  and  exact 
averment  of  facts  is  desirable,  showing  more  clearly  the  grounds  of 
joint  equitable  relief  and  an  appropriate  prayer  that  the  court  may 
take  cognizance  of  the  matter  and  determine  it  as  an  entirety  accord- 
ing to  the  facts  as  they  may  be  found  upon  final  hearing,  the  plaintiffs 
submitting  themselves  to  the  jurisdiction  for  this  purpose  upon  the 
theory  that  a  court  of  equity  having  taken  jurisdiction  for  one  pur- 
pose will  retain  the  cause  and  administer  full  relief  in  the  premises. 
Demurrer  sustained  with  leave  to  amend  in days. 


OFFICE  AND  OFFICERS— SURETIES. 

[Hamilton  Common  Pleas,  July  1.  1903.] 
•State  op  Ohio  v.  Frank  Cottle,  Admr. 

1.  Clkbk  or  Boabd  of  Education  mat  not  Lawfullt  Receive  Monet. 

Tht  clerk  of  a  board  of  education  of  a  school  district  is  without  authority 
t#,  and  may  not,  lawfully,  receive  any  money,  that  duty  being  solely 
that  of  the  treasurer  ef  the  board.  The  board  is  without  authority  to 
authorize  him  to  receive  money  by  resolution. 

2.  SUBETTES  ON  BOND  OF  CLEBK  OF  BOABD  OF  EDUCATION  NOT  LIABLE  FOB  MONETS 

▲fpbopbiatko  bt  iliM  if  Received  bt  Him  without  Legal  Authobitt. 
Where  a  clerk  of  a  board  of  education,  by  virtue  of  a  resolution  of  the  board, 
receives  money  paid  as  tuition  by  nonresident  pupils  and  converts  it  to  his 
own  use,  the  sureties  on  his  official  bond  cannot  be  held  responsible  for 
his  defalcation,  as  they  must  respond  only  for  his  failure  to  perform  his 
legal  duties. 
[Syllabus  approved  by  the  court.] 

C.  J.  Hunt,  city  solicitor,  for  plaintiff. 

Harrison  &  Aston  and  F.  J.  Dinsmorc,  for  defendant. 

SPIEGEL.  J. 

The  second  amended  petition  in  this  cause  [State  of  Ohio  v.  Frank 
Cottle,  Admr.  of  George  R.  Griffiths  et  al.]  alleges  the  election  of 
George  R.  Griffiths  as  clerk  of  the  board  of  education  of  the  school  dis- 
trict of  Cincinnati  for  three  years  from  April  16,  1900;  that  he  filled 
said  office  from  that  date  until  his  death,  October  1,  1900 ;  that  he  gave 
a  bond  in  the  sum  of  $5,000,  conditioned  upon  the  faithful  performance 
of  all  the  official  duties  required  of  him  as  clerk  of  said  board,  and  that 
he  collected  under  a  rule  of  said  board,  ordering  him  to  collect  tuition 
fees  from  nonresident  pupils,  the  sum  of  $4,757.23,  which  he  em- 
bezzled, for  which  sum  the  plaintiff  asks  judgment  against  the  bonds- 
men. 


•Affirmed,  State  v.  Cottle   28  O.  C.  C.  000;  State  v.  Griffith,     74 
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Hereto  one  of  the  bondsmen,  William  Griffiths,  demurs,  because 
said  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  him. 

The  determination  of  this  demurrer  depends  upon  the  question 
whether  it  was  a  proper  official  duty  of  the  clerk,  by  order  of  the  board, 
to  collect  said  tuition  fees  and  account  for  them  to  the  board  of  educa- 
tion, or  whether  it  was  the  duty  of  the  treasurer  of  the  board  of  educa- 
tion to  collect  said  fees  on  the  order  of  the  clerk,  and  account  for  them 
to  the  board:  for  the  rule  laid  down  in  Mechem,  Pub.  Offi.  Sec.  282, 
governs  the  liability  of  official  bondsmen: 

"The  contract  of  sureties  upon  an  official  bond  is  subject  only  to 
the  strictest  interpretation.  They  undertake,  in  the  language  of  Judge 
Cooley,  'for  nothing  which  is  not  within  the  letter  of  their  contract. 
The  obligation  is  strictissimi  juris;  and  nothing  is  to  be  taken  by  con- 
struction against  the  obligors.  They  have  consented  to  be  bound  to  a 
certain  extent  only,  and  their  liability  must  be  found  within  the  terms 
of  that  consent.'  " 

It  would  be  idle  to  multiply  decisions  from  every  state  of  the 
Union  in  favor  of  this  rule  of  law.  Our  own  Supreme  Court  has  spoken 
upon  this  matter.  In  McOovern  v.  State,  20  Ohio  93,  Judge  Ranney, 
in  citing  State  v.  Medary,  17  Ohio  565,  thus  forcibly  reiterates  the  rule : 

"The  bond  speaks  for  itself,  and  the  law  is,  that  it  shall  so  speak; 
and  that  the  liability  of  sureties  is  limited  to  the  exact  letter  of  the 
bond.  Sureties  stand  upon  the  words  of  the  bond,  and  if  the. words 
will  not  make  them  liable  nothing  can.  There  is  no  construction,  no 
equity  against  sureties.  If  the  bond  cannot  have  effect  according  to  its 
exact  words,  the  law  does  not  authorize  the  court  to  give  it  effect  in 
some  other  way  in  order  that  it  may  prevail." 

In  Greenville  v.  Anderson,  58  Ohio  St.  463  [51  N.  E.  Rep.  41], 
where  the  Supreme  Court  holds  the  bondsmen  of  the  defendant  as 
city  clerk  liable  for  his  malfeasance,  the  court  finds  it  to  have  been  one 
of  the  official  duties  of  the  clerk,  imposed  upon  him  by  statute,  to  draw 
warrants  upon  the  city  treasurer  for  claims  allowed  by  council,  and  th<; 
fraudulent  raising  of  said  vouchers  and  appropriating  said  accounts,  to 
have  been  done  by  him  while  within  the  exercise  of  his  official  duty. 
As  the  court  says,  page  477 : 

"  It  is  argued  in  support  of  the  demurrers,  that  the  grounds  of  com- 
plaint made  in  the  petition  are  the  alleged  failures  of  Elliott,  the  de- 
fending city  clerk,  to  account  properly  for  and  pay  over  the  moneys 
he  wrongfully  obtained  from  the  treasury,  which,  it  is  urged,  were  his 
individual  delinquencies,  and  not  official  defaults  for  which  his  sureties 
are  answerable,  because  neither  the  receipt  nor  disbursement  of  the 
moneys  pertained  to  his  office.  And  cases  are  cited  which  hold  that 
sureties  on  official  bonds,  conditioned  that  the  principal  should  faith- 
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fully  account  for  and  pay  over  all  moneys  received  by  him,  are  not 
liable  for  any  misappropriation  of  money  which  came  to  his  hands 
otherwise  than  by  virtue  of  his  office.  The  principle  is  elementary. 
The  obligation  of  sureties  must  be  found  in  the  instrument  by  which 
they  are  bound,  and  cannot  be  enlarged  beyond  its  terms.  But  there 
was  no  failure  of  Elliott  to  account  for  and  pay  over  the  moneys  he 
wrongfully  received,  except  his  failure  to  cover  them  back  into  the 
treasury.  His  wrong  was  in  the  means  employed  to  obtain  the  money ; 
and  while  these  were  violations  of  law,  they  were  nevertheless  official 
acts." 

The  last  case  upon  this  subject-matter  is  found  in  State  v.  Carter, 
67  Ohio  St.  422,  423  [66  N.  E.  Rep.  537],  wherein  the  Supreme  Court 
holds  that  a  clerk  who  collects  sewer  assessments  under  an  ordinance 
of  council,  whether  valid  or  invalid,  stands  legally  charged  with  such 
frauds  within  the  meaning  of  the  statute  defining  embezzlement,  and  if 
he  fraudulently  converts  the  same  to  his  own  use,  he  is  guilty  of  em- 
bezzlement; but,  adds  the  court,  page  440: 

"We  do  not  have  the  question  of  liability  of  the  sureties  on  the 
bond  of  the  clerk,  for  moneys  collected  under  an  ordinance  passed  either 
before  or  after  the  execution  of  the  bond,  and  in  what  has  been  said  in 
this  opinion  we  do  not  pass  on  such  probable  or  possible  question." 

Coming  now  to  examine  whether  the  collection  of  these  tuition  fees 
was  a  proper  exercise  of  official  duty  on  the  part  of  the  clerk  of  the 
board  of  education,  the  statutes  of  our  state  must  determine  this  ques- 
tion, for  the  board  is  entirely  a  creature  of  statute,  and  its  powers  and 
duties  are  prescribed  thereby.  No  section  of  the  Revised  Statutes  of 
Ohio  authorizes  the  clerk  to  act  as  financial  officer  of  a  city  school  dis- 
trict; but,  on  the  contrary,  Rev.  Stat.  4042  (Lan.  6634)  provides  dis- 
tinctly that  "in  each  city  district  the  treasurer  of  the  city  funds  shall 
be  ex-offieio  treasurer  of  the  school  funds."  Revised  Statutes  4013 
(Lan.  6572)  prescribes  that, 

"Each  board  of  education  may  admit  other  persons  upon  such 
terms  or  upon  payment  of  such  tuition  as  it  may  prescribe,  and  the 
several  boards  may  make  such  assignment  of  the  youth  of  their  respective 
districts  to  the  school  established  by  them  as  will,  in  their  opinion,  best 
promote  the  interests  of  education  in  their  districts." 

It  is  to  be  presumed  that  the  board  of  education  passed  the  rule 
authorizing  the  clerk  to  collect  tuition  fees  and  account  for  them  to  the 
board  under  the  statute  But,  if  so,  this  action  is  directly  contrary  to 
Rev.  Stat  4047  (Lan.  6638),  which  provides  that, 

"No  treasurer  of  a  school  district,  except  in  cases  otherwise  pro- 
vided for  in  this  title,  shall  pay  out  any  school  money  except  on  an 
order  signed  by  the  president  and  countersigned  by  the  clerk  of  the 
board  of  education;  and  no  money  shall  be  paid  to  the  treasurer  of  a 
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district,  other  than  that  received  from  the  county  treasurer,  except  upon 
the  order  of  the  clerk  of  the  board,  who  shall  report  the  amount  of 
such  miscellaneous  receipts  to  the  county  auditor  each  year,  immediately 
preceding  such  treasurer's  settlement  with  the  auditor." 

This  section  does  not  authorize  the  clerk  to  receive  any  mis- 
cellaneous moneys;  on  the  contrary,  upon  his  order  they  must  be  paid 
directly  to  the  treasurer.  The  clerk  is  simply  made  the  auditing  officer, 
to  keep  a  check  upon  the  treasurer,  and  the  rule  of  the  board  of  educa- 
tion, ordering  the  payment  of  the  tuition  fees,  or  any  other  moneys  to 
the  clerk,  is  clearly  invalid  and  void.  That  this  is  the  clear  intent  of 
our  laws  upon  this  subject  is  further  shown  by  Rev.  Stat  4055  (Lan. 
6646),  defining  the  method  of  keeping  accounts  by  the*  treasurer  and 
clerk  of  a  school  district,  namely": 

"The  auditor  of  each  county  shall  furnish  to  the  clerk  and  treas- 
urer of  each  school  district  in  his  county  a  suitable  blank  book,  made 
according  to  the  form  prescribed  by  the  commissioner  of  common 
schools,  in  which  each  shall  keep  an  account  of  the  school  funds  of  his 
district;  the  clerk's  account  shall  show  the  amounts  certified  by  the 
county  auditor  to  be  due  the  district,  all  sums  paid  to  the  treasurer 
from  other  sources  on  his  order,  and  all  orders  drawn  by  him  on  the 
treasurer,  and  upon  what  funds  and  for  what  purpose  drawn;  the 
treasurer's  accounts  shall  show  the  amounts  received  from  the  county 
treasurer,  all  sums  received  from  other  sources  on  the  order  of  the 
cl^rk,  and  the  amounts  paid  out,  and  from  what  funds  and  for  what 
purposes  paid ;  and  a  separate  account  of  each  fund  shall  be  kept,  and 
each  account  shall  be  balanced  at  the  close  of  the  school  year,  and  the 
balance  in  the  treasurer's  hands  belonging  to  each  fund  shown." 

It  will  thus  be  seen  by  these  sections  that  there  is  no  authority 
given  to  the  clerk  by  statute  to  receive  or  disburse  any  money,  but  the 
contrary  intent  is  clearly  evinced,  especially  when  examined  in  con- 
nection with  the  statutes  prescribing  the  duties  of  the  treasurer.  The 
clerk  is  but  the  bookkeeper  of  the  board  of  education,  having  charge  of 
its  records  and  accounts.  No  rule  of  the  board  of  education  can  change 
the  statutory  law  of  the  state,  which  required  tuition  fees  to  be  paid 
directly  to  the  treasurer  of  the  board  upon  the  order  of  the  clerk.  The 
law  is  well  settled  upon  this  point,  and  among  the  great  number  of 
cases  cited  to  me,  I  will  only  quote  the  syllabus  in  People  v.  Pennock, 
60  N.  Y.  421 : 

"The  sureties  upon  the  bond  of  a  supervisor,  containing  the  usual 
condition  that  he  will  'account  for  all  moneys  belonging  to  the  town 
coming  into  his  hands  as  such  supervisor,'  are  only  liable  for  moneys 
which  their  principal  is  authorized  and  bound  by  law  to  receive  in  his 
official  capacity  as  disbursing  agent  for  tHe  town ;  not  for  that  of  which 
he  becomes  the  voluntary  custodian,  or  which  is  ordered  by  the  board 
of  supervisors,  without  authority  of  law,  to  be  paid  to  him. 
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"It  is  the  duty  of  boards  of  supervisors  to  require  moneys  raised 
by  tax  for  relief  of  the  poor  of  towns,  and  for  highway  purposes,  to 
be  paid  over  direct  to  the  overseers  of  the  poor  •  *  *  and  to  the 
commissioners  of  highways  respectively.  *  *  *  A  supervisor  as  such 
has  no  authority  to  receive  such  moneys,  even  in  transit. 

"Accordingly  held,  where  a  town  collector,  in  compliance  with  di- 
rections contained  in  this  warrant,  paid  over  to  the  supervisor  the 
moneys  collected  for  the  purposes  above  specified,  that  the  sureties  upon 
the  bond  of  the  supervisor  were  not  liable  thereon  because  of  his  ap- 
propriation to  his  own  use  of  the  moneys  so  received." 

Attention  is  also  called  to  Hartford  Tp.  (Bd.  of  Ed.)  v.  Thompson, 
33  Ohio  St.  321,  wherein  our  Supreme  Court  released  the  sureties  of  the 
treasurer  of  the  board  by  reason  of 'the  illegality  of  the  action  of  the 
board. 

Following  the  rule  of  stare  decisis,  as  maintained  by  our  Supreme 
Court  in  State  v.  Carter,  67  Ohio  St.  422,  440  [66  N.  E.  Rep.  537;  93 
Am.  St.  Rep.  1689],  the  demurrer  must  be  sustained. 
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INSURANCE— NEGLIGENCE. 

[Franklin  Common  Pleas,  April  17,  1906.]. 
Home  Ins.  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.  Ry. 

1.  Action  bt  Insubeb  to  Recoveb  for  Loss  Occasioned  by  Defendant's  Negli- 
gence should  Aveb  that  Insub»:d  Pebfobmed  all  Conditions. 

In  an  action  brought  by  a  fire  insurance  company  to  recover  for  money 
paid  to  an  insured  on  account  of  a  loss  occasioned  by  defendant's  alleged 
negligence,  an  averment  in  the  petition  that  the  insured  had  performed 
all  the  conditions  of  the  contract  of  insurance  on  his  part  to  be  performed 
is  a  necessary  and  proper  averment  to  show  that  plaintiff's  payment 
was  not  voluntary  but  compulsory. 

2.  Negligence — Concubbent  Causes  mat  all  be  Alleged  and  Pboved. 

Where  an  injury  is  caused  by  more  than  one  act  of  negligence  on  the 

part  of  the  defendant,  plaintiff  may  allege  and  prove  all  such  acts. 
[Syllabus  approved  by  the  court.] 

J.  W.  Mooney,  for  plaintiff: 

Memoranda  of  authorities  of  plaintiff  against  motion  filed  by  de- 
fendant. Rev.  Stat.  3324  (Lan.  5288) ;  Lake  Erie  &  W.  Ry.  v.  Folk,  62 
Ohio  St.  297  [56  N.  E.  Rep.  1020].  Clement,  Insurance  369,  rule  19. 
Wunderlich  v.  Railway,  93  Wis.  132  [66  N.  W.  Rep.  1144] ;  Swarthout 
v.  Railway,  49  Wis.  625  [6  N.  W.  Rep.  314] ;  Piatt  v.  Radford,  52  Wis. 
114  [8  N.  W.  Rep.  606] ;  Omaha  &  R.  V.  Ry.  v.  Insurance  Co.  53  Neb. 
514  [73  N.  W.  Rep.  950] ;  State  Ins.  Co.  v.  Railway  &  Nav.  Co.  20  Ore. 
563  [26  Pac.  Rep.  838] ;  Home  Mut.  Ins.  Co.  v.  Railway  &  Nav.  Co.  20 
Ore.  569  [26  Pac.  Rep.  857;  23  Am.  St.  Rep.  151] ;  Atchison,  T.  &  S. 
F.  Ry.  v.  Insurance  Co.  59  Kan.  432  [53  Pac.  Rep.  459] ;  Marine  Ins. 
Co.  v.  Railway,  41  Fed.  Rep.  643. 

Reply  of  plaintiff  to  additional  memoranda  in  support  of  motion. 
Rev.  Stat.  5005,  5007  (R.  S.  8520,  8522). 

Henderson,  Livesay  &  Burr,  for  defendant. 

BIGGER,  J. 

This  is  an  action  brought  by  the  Home  Insurance  Company  to 
recover  from  the  defendant,  the  Pittsburgh,  C.  C.  &  St.  L.  Railway  Com- 
pany, for  a  fire  loss  paid  by  the  plaintiff  company  to  one  Malissa  Slain, 
for  the  loss  by  fire  of  a  house  adjoining  the  tracks  of  the  defendant 
company  in  Montgomery  county,  this  state,  and  which  fire,  it  is  alleged, 
was  caused  by  the  negligent  acts  of  the  defendant  company,  which 
are  set  forth  in  the  petition.  In  substance  the  claim  is  that  the  com- 
pany was  negligent  in  maintaining  an  insecure  railway  crossing  opposite 
the  house  in  question,  and  that  as  one,  Babbitt,  was  crossing  the  railway 
track  with  an  oil  wagon  and  was  upon  said  crossing,  his  wagon  wheel  be- 
came fastened  between  the  rail  and  the  plank  by  reason  of  the  distance 
8  Dec.  Vol.  17  ^. 
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being  too  great  between  said  rail  and  plank,  and  that  while  thus  fastened 
upon  the  track  an  engine,  in  charge  of  an  engineer  in  the  defendant's 
employment,  approached  and  negligently  ran  into  the  wagon,  throwing 
its  contents  over  the  house  which,  becoming  ignited  from  the  fire  in  the 
engine,  resulted  in  the  total  destruction  of  the  house. 

The  defendant  has  interposed  a  motion  asking  that  certain  aver- 
ments in  the  petition  be  stricken  out  as  irrelevant  and  redundant.  First, 
it  is  asked  that  the  averment,  that  the  owner  of  the  house  had  complied 
with  all  the  terms  and  conditions  of  the  insurance  policy  upon  her  part 
to  be  performed,  be  stricken  out.  This  is  clearly  material  because  it  is 
necessary  for  the  plaintiff  to  allege  and  prove  that  the  payment  was  not 
a  voluntary  payment,  and  that  it  was  under  legal  compulsion  to  pay. 
Counsel  for  defendant  seemed  to  admit  in  the  reply  memorandum  that 
this  may  be  necessary,  but  says  it  should  be  averred  in  issuable  form, 
to  wit,  that  the  plaintiff  was  obliged  to  pay,  etc.  But  that  would  only 
be  a  conclusion  of  the  pleader.  The  fact  that  she  complied  with  all  the 
terms  and  conditions  of  her  contract,  and  that  there  was  a  loss  by  fire, 
and  that  plaintiff  paid  it,  is  the  proper  averment. 

Defenses  two  and  three  of  the  motion  ask  that  the  averments  con- 
cerning the  negligence  of  the  defendant  in  maintaining  a  crossing  be 
stricken  out.  The  claim  upon  this  point  is  that  the  negligence  of  the 
defendant,  if  there  be  any,  was  that  of  the  engineer  in  not  bringing 
his  train  to  a  stop.  But  plaintiff  is  not  compelled  to  rely  upon  one  act 
of  negligence  of  the  defendant  alone.  If  more  than  one  act  of  negli- 
gence on  the  part  of  the  defendant  concurred  in  causing  an  injury,  the 
plaintiff  may  allege  such  concurring  acts  of  negligence.  It  is  a  familiar 
principle  in  the  law  of  negligence,  that  where  an  injury  results  from 
the  concurrence  of  two  causes,  for  one  of  which  the  defendant  is  re- 
sponsible, but  not  for  the  other,  the  defendant  cannot  escape  liability. 
It  is  equally  true  that  if  the  defendant  is  responsible  for  each  of  which, 
the  defendant  is  liable. 

"Whoever  does  a  wrongful  act  is  answerable  for  all  the  conse- 
quences that  may  ensue  in  the  ordinary  and  natural  course  of  events, 
though  such  consequences  may  be  immediately  and  directly  brought 
about  by  intervening  causes,  if  such  intervening  causes  were  set  in 
motion  by  the  original  wrongdoer. ' '  Black,  on  the  law  and  practice  in 
accident  cases  and  cases  cited. 

If  the  crossing  had  not  been  negligently  maintained  so  as  to  entrap 
the  wagon,  the  engine  could  not  have  done  any  injury,  even  if  the 
engineer  was  not  looking.  On  the  other  hand  the  negligence  at  the 
crossing  causing  the  wagon  to  be  fastened  might  not  have  caused  an 
injury,  if  the  engineer  had  been  exercising  proper  care.  But  where  the 
defendant  was  responsible  legally  for  both  negligent  acts,  and  they 
unite  in  causing  the  injury,  there  is  no  doubt  about  the  right  of  the 
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person  injured  to  allege  and  prove  both,  if  he  can.  It  is  not  a  question 
of  proximate  or  remote  cause,  but  a  question  of  concurrence  of  causes,  for 
both  of  which  the  defendant  is  responsible. 

Branches  four,  five,  six,  seven  and  eight  are  treated  together  in 
the  brief  of  defendant's  counsel,  and  it  is  claimed  they  should  not  be 
stricken  out  as  evidential  matter.  Most  of  this  matter  has  relation  to 
the  conduct  of  said  Babbitt  after  his  wagon  became  fastened  on  the 
track,  and  it  is  said  this  is  purely  evidential.  Counsel  have  not  argued 
the  question  as  to  whether  or  not  it  is  necessary  for  the  plaintiff  to  allege 
and  prove  facts  showing  that  Babbitt  was  not  guilty  of  contributory 
negligence.  If  it  is,  then  the  pleader  ought  to  state  the  facts  as  to  his 
conduct — that  is  what  he  did,  and  not  the  conclusion  of  the  pleader  that 
he  was  free  from  contributory  negligence.  But  if  this  is  not  necessary, 
still  these  are  facts  which  I  think  it  proper  to  plead  upon  the  question 
of  negligence  of  the  engineer  himself. 

An  engineer  who  sees  a  wagon  approaching  or  upon  a  railroad 
crossing,  has  ordinarily  a  right  to  assume  that  the  wagon  will  move 
on  across,  and  out  of  harm's  way,  and  although  he  might  see  it  plainly 
for  a  long  distance,  as  is  here  stated,  it  was  possible  to  do  in  this  case, 
yet  he  would  not  ordinarily  be  negligent  for  not  bringing  his  engine 
at  once  under  control,  but  if  the  wagon  be  fastened  upon  the  track  and 
the  driver  be  running  towards  the  engine,  as  is  alleged  here,  and  flagging 
the  engine,  his  conduct  in  approaching  without  bringing  his  train  under 
control  would  present  an  altogether  different  question.  Now,  in  plead- 
ing negligence,  it  is  necessary  to  plead  facts,  and  not  conclusions,  and  I 
think  whether  it  is  necessary  for  the  plaintiff  to  aver  facts  to  show  the 
freedom  of  Babbitt  from  contributory  negligence,  it  is  proper  to  plead 
these  facts  upon  the  question  of  the  negligence  of  the  engineer. 

There  may  be  some  repetition  in  the  petition  here  in  nine  and  ten, 
but  it  is  not  every  case  of  redundancy  which  necessitates  an  amendment. 
Revised  Statutes  5115  (Lan.  8630)  requires  the  court  at  every  stage 
of  a  proceeding  to  disregard  any  error  or  defect  in  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  adverse  party. 

I  am  of  opinion,  however,  that  the  last  branch  of  the  motion  which 
asks  that  the  averment  concerning  payment  of  the  excess  of  the  value 
of  the  property  to  the  owner  be  stricken  out,  should  be  overruled.  If 
the  assured  has  any  interest  or  his  whole  loss  was  not  paid  he  is  a  neces- 
sary party.  Clement,  Insurance  369.  From  the  averments  of  the  peti- 
tion it  appears  her  loss  was  greater  than  the  plaintiff's  claim,  hence  the 
necessity  of  this  averment  to  explain  the  absence  of  one  who  could  other- 
wise be  a  necessary  party.  It  would  certainly  appear  on  the  trial  that 
the  loss  was  greater  than  plaintiff's  claim,  and  put  it  in  defendant's 
power  to  defeat  the  action  for  want  of  necessary  parties. 

The  amendment  may  be  made  under  the  rule. 
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INSURANCE. 

[Cuyahoga  Common  Pleas,  April  16,  1906.] 
P.  A.  Connelly  v.  J.  W.  Pickard,  Jb. 

Revised  Statutes  283  (Lan.  356)  does  not  Bab  Recovebt  of  Commission  on 
Contract  fob  Pbocubino  Insubance. 
A  person  recommending  an  insurance  agency  and  procuring  insurance  for 
this  agency  under  a  contract  by  which  he  receives  a  commission  for  in- 
surance so  obtained  is  not  barred  from  recovering  his  commissions  by 
the  terms  of  Rev.  Stat  283   (Lan.  356),  on  the  ground  that  he  has  no 
authority  from  the  foreign  company  nor  license  from  the  state  superin- 
tendent of  insurance. 
[Syllabus  approved  by  the  court.] 

G.  C.  Hansen,  for  plaintiff. 
Kramer  &  Chapman,  for  defendant. 

BABCOCK,  J. 

The  plaintiff  brings  suit  against  the  defendant,  an  insurance  agent, 
to  recover  a  balance  claimed  to  be  owing  him  on  an  agreement  to  pay 
him  a  percentage  of  the  first  annual  premium  upon  an  insurance  policy, 
for  his  services  in  recommending  the  insured  to  the  defendant  for  the 
purpose  of  procuring  life  insurance. 

Plaintiff  is  the  agent  of  the  owners  of  the  block  known  as  "The 
Society  for  Savings' '  in  the  city  of  Cleveland,  and  a  part  of  his  duties 
is  looking  after  the  offices  and  collecting  rents  from  the  tenants. 

The  defendant  is  the  agent  of  insurance  companies  not  organized 
under  the  laws  of,  but  doing  business  in,  the  state  of  Ohio,  with  offices 
in  said  office  building. 

There  is  no  controversy  but  what  the  defendant  promised  plain- 
tiff a  commission  upon  the  first  installment  of  premium  paid  by  any 
person  who  should  take  out  insurance  in  the  office  of  the  defendant  at 
the  recommendation  of  the  plaintiff.  But  a  controversy  arises  as  to 
whether  it  was  to  be  a  percentage  on  the  first  annual  premium  or  upon 
the  first  installment. 

Plaintiff  recommended  one  to  the  defendant,  who  wrote  a  policy 
upon  his  life  and,  at  the  request  of  the  insured,  made  the  premium  pay- 
able quarterly  instead  of  annually ;  and  the  contention  of  the  defendant 
is,  that  the  percentage  agreed  to  be  paid  should  be  estimated  upon  the 
quarterly,  rather  than  the  annual,  premium. 

It  is  further  contended  by  the  defendant  that  Rev.  Stat.  283  (Lan. 
356)  makes  the  agreement,  in  any  event,  unlawful,  and  bars  a  recovery 
by  plaintiff  on  the  promise,  whatever  may  have  been  its  terms. 

The  court  finds  that  the  minds  of  the  parties  met  on  the  agreement 
to  pay  a  percentage  on  the  annual  premium,  and  that  the  policy  would 
have  been  so  written  but,  to  accommodate  the  insured,  his  payments 
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were  made  payable  quarterly.  Finding  that  the  understanding  of  the 
parties  was,  that  the  plaintiff  was  to  receive  the  commission  on  the 
annual  premium,  he  is  entitled  to  recover  unless  the  provisions  of  this 
section  of  the  Revised  Statutes  makes  unlawful  the  promise  so  made 
by  the  defendant. 

This  section,  among  other  things,  provides  that, 

"It  shall  be  unlawful  for  any  person  *  *  *  to  procure,  re- 
ceive, or  forward  applications  for  insurance  in  any  company  or  com- 
panies* not  organized  under  the  laws  of  this  state,  or  in  any  manner  to 
aid  in  the  transaction  of  the  business  of  insurance  with  any  such  com- 
pany, unless  duly  authorized  by  the  company  and  unless  duly  licensed 
by  the  superintendent  of  insurance.' ' 

It  is  claimed  that  this  plaintiff  comes  within  the  terms  of  the 
statute  making  it  unlawful  in  any  manner  to  aid  in  the  transaction  of 
insurance  business,  unless  authorized  by  the  insurance  company  and 
licensed  by  the  superintendent  of  insurance.  The  plaintiff  was  neither 
authorized  by  the  company  nor  licensed  by  the  commissioner  of  insur- 
ance. If  his  service  under  this  agreement  is  to  be  construed  as  in  some 
way  aiding  in  the  transaction  of  insurance  business,  as  defined  by  the 
statute,  the  agreement  is  unlawful;  otherwise,  not. 

Was  the  service  he  rendered  such  as  needed  to  be  authorized  by  the 
company,  and,  for  doing  such  service,  is  he  entitled  to  a  license  from 
the  commissioner  of  insurance?  I  think  not.  To  have  been  authorized 
by  the  company  would  have  made  him  an  insurance  agent,  so  that  what- 
ever he  did  or  said,  and  whatever  representations  the  insured  made  to 
him  in  the  matter  of  taking  the  application  would  have  bound  the  com- 
pany. A  person  thus  authorized  must,  under  the  provisions  of  the  in- 
surance laws  of  the  state,  take  out  a  license  and  pay  the  required  fee. 

It  certainly  cannot  be  successfully  maintained  that  the  statute  in- 
tends that  every  indirect  aiding  and  assisting  an  insurance  business 
come  within  the  provisions  of  this  statute.  If  so,  the  accountant  or 
bookkeeper  of  the  agency,  the  amanuensis  who  takes  dictation  and  writes 
for  the  agent  his  letters,  the  office  boy,  and  the  janitor  who  makes  the 
fires,  would  have  to  be  authorized  by  the  company  and  to  take  out 
licenses,  for  they  indirectly  aid  in  the  transaction  of  the  business.  The 
purpose  of  the  statute  is  to  require  all  agents,  general  agents,  subagents, 
and  soliciting  agents,  to  be  licensed,  and  only  such.  The  test  is,  whether 
the  person,  thus  aiding,  is  acting  in  such  a  capacity  that  his  act  is  the 
act  of  the  company.  Only  such  persons  can  receive  licenses  from  the 
superintendent  of  insurance. 

In  this  case,  it  cannot  be  successfully  maintained  that  the  plain- 
tiff, who  was  simply  to  recommend  an  insurance  agency,  is  thereby  em- 
powered to  represent  the  company  so  that  what  he  may  have  said  or 
done  bound  the  company.     And  it,  therefore,   follows  that  defendant 
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cannot  avail  himself  of  this  section  of  the  statute  to  avoid  the  promise 
made.  The  plaintiff  is,  therefore,  entitled  to  recover  the  balance  owing, 
which  I  find  to  be  $24.35. 

It  is  argued  that  this  section  of  the  statute  is  unconstitutional,  but 
having  found  that  it  has  no  application  to  the  case  at  bar,  no  determina- 
tion of  that  question  is  made. 


INSURANCE— PARTIES. 

[Franklin  Common  Pleas,  April  17,  1906.] 
Superior  Mantel  Co.  v.  Underwriters  Mi5t.  Fire  Ins.  Co.  et  al. 

Liability  of  Fibe  Insubance  Companies  Insubing  same  Property  by  Different 
Policies  is  Several,  not  Joint. 
Several  fire  insurance  companies  insuring  one  piece  of  property  in  separate 
policies,  though  providing  that  each  shall  stand  only  its  proportion  of 
the  loss,  may  not  be  joined  as  defendants  in  one  petition  by  the  in- 
sured to  recover  for  a  loss  sustained.    Good  v.  Insurance  Co.  43  Ohio  St. 
395,  followed. 
[Syllabus  approved  by  the  court] 

Krumm  &  Krumm  and  C.  A.  McCleary,  for  plaintiff. 
F.  D.  Prentise  and  J.  M.  Sheets,  for  defendant. 

BIGGER,  J. 

This  is  an  action  brought  against  several  insurance  companies 
jointly  to  recover  for  a  fire  loss.  The  defendants  have  severally  de- 
murred to  the  petition  on  the  ground,  first  that  there  is  a  misjoinder  of 
parties  defendant,  and  second,  that  several  causes  of  action  against  sev- 
eral defendants  are  improperly  joined. 

The  policies  upon  which  a  recovery  is  sought  are  separate  and  dis- 
tinct policies.  The  liability  of  each  company  is  to  be  determined  from 
the  contract  or  policy  of  insurance  written  by  it  upon  the  property. 
Each  policy  contains  a  provision,  it  is  alleged,  that  the  company  should 
not  be  liable  upon  the  policy  for  a  greater  proportion  of  any  loss  on 
the  property  covered  by  it  than  the  amount  thereby  insured  shall  bear 
to  the  whole  insurance -whether  valid  or  not,  or  by  solvent  or  insolvent 
insurers. 

Clearly  upon  principle  and  authority  the  application  of  these  several 
companies  is  several  and  not  joined.  This  has  been  expressly  decided 
by  the  supreme  court  of  this  state  in  the  case  of  Good  v.  Insurance  Co. 
43  Ohio  St.  395  [2  N.  E.  Rep.  420]. 

My  attention  is  called  to  a  case  decided  by  the  common  pleas  court 
of  Lucas  county,  holding  that  in  a  case  somewhat  similar  that  such  joint 
action  might  be  maintained.  The  case  is  not  exactly  parallel  with  this, 
but  whether  that  case  was  rightly  decided  or  not  it  seems  to  me  there 
can  be  no  question  that  the  decision  in  Good  v.  Insurance  Co.  supra,  con- 
trols this  case,  and  that  the  demurrers  are  well  taken  and  must  be  sus- 
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CONSTITUTIONAL  LAW— CORPORATIONS. 

[Champaign  Common  Pleas,  April  28,  1906.] 
Sheets  Mfg.  Co.  v.  Neer  Mfg.  Co.  et  al. 

1.  Constitutional  Amendment  as  to   Stockholder's  Liability  Repealed  by 
Implication  Statute  in  Fobce  at  the  Time. 

The  amendment  to  Sec.  3,  Art.  13  of  the  constitution  of  the  state  respect- 
ing the  additional  liability  of  stockholders  of  a  corporation,,  repealed 
by  implication  the  statute,  Rev.  Stat.  3258  (Lan.  5202),  in  force  at  the 
time  of  its  enactment,  November  23,  1903,  because  irreconcilably  incon- 
sistent therewith. 

2.  Constitutional  Amendment  as  to  Stockholders'  Liability  Self-Executing. 

The  amendment  of  November  23,  1903,  to  the  constitution  of  Ohio,  providing 
in  terms  that,  "In  no  case  shall  any  stockholder  be  individually  liable 
otherwise  than  for  the  unpaid  stock  owned  by  him,"  needed  no  subsequent 
legislation  to  make  it  effective  and  was  self-executing  from  the  date 
thereof.  Therefore  the  double  liability  of  stockholders  was  abolished  and 
stockholders  relieved  'therefrom  as  to  debts  incurred  by  the  corporation 
on  and  after  that  date. 

[Syllabus  approved  by  the  court.] 

Buroker  &  Zimmer,  Waite  &  Deaton,  T.  J.  Frank  and  L.  D. 
Johnson,  for  plaintiff: 

This  new  constitutional  provision  was  inoperative  until  rendered 
effective  by  subsequent  legislation,  and  in  such  case,  those  whose  right 
are  effected  by  such  amendment  remain  as  before  its  adoption  until 
the  enactment  of  a  statute  rendering  it  effective.  In  other  words,  the 
constitutional  amendment  was  not  self  executing.  Hendershot  v.  State, 
44  Ohio  St:  208  [6  N.  E.  Bep.  245] ;  Lamb  v.  Lane,  4  Ohio  St.  167;  6 
Am.  &  Eng.  Enc.  of  Law  (2  ed.)  912;  State  v.  Holmes,  12  Wash.  169 
[40  Pac.  Rep.  735] ;  Missouri,  K.  &  T.  Ry.  v.  Railway,  10  Fed.  Rep.  497 ; 
Brown  v.  Seay,  86  Ala.  122  [5  So.  Rep.  216] ;  State,  Ex  parte,  52  Ala. 
231  [23  Am.  Rep.  567] ;  St  Louis,  A.  &  T.  Ry.  v.  Fire  Assn.  60  Ark. 
325  [30  S.  W.  Rep.  350;  28  L.  R.  A.  83] ;  Wall,  Ex  parte,  48  Cal.  279 
[17  Am.  Rep.  425];  Ewing  v.  Mining  Co.  56  Cal.  649;  Spinney  v. 
Griffith,  98  Cal.  149  [32  Pac.  Rep.  974];  Green  v.  Aker,  11  Ind.  223; 
McCollom  v.  Pipe,  7  Kan.  189;  Bowie  v.  Dott,  24  La.  Ann.  214;  St. 
Joseph  Pub.  Schools  v.  Patten,  62  Mo.  444;  Jerman  v.  Benton,  79  Mo. 
148;  Fusz  v.  Spaunhorst,  67  Mo.  256;  Price  v.  Smith,  93  Va.  14  [24  S. 
E.  Rep.  474] ;  Dodridge  Co.  v.  Stout,  9  W.  Va.  703;  Fremont  Co.  v. 
Perkins,  38  Pac.  Rep.  914  (Wyo.) ;  Morley  v.  Thayer  3  Fed.  Rep.  737; 
Norman  v.  Cain,  17  Ky.  App.  492  [31  S.  W.  860] ;  Williams  v.  Detroit, 
2  Mich.  560 ;  Lehigh  Iron  Co.  v.  Lower  Macungie  Tp.  81  Pa.  St.  482 ; 
Coatesville  Gas  Co.  v.  Chester  Co.  97  Pa.  St.  476;  Long  v.  Billings,  7 
Wash.  267  [34  Pac.  Rep.  936] ;  Tacoma  y.  State,  4  Wash.  64  [29  Pac. 
Rep.  847] ;  New  Castle  v.  Lawrence  Co.  2  Pa.  Dist.  Rep.  95 ;  People  v. 
Lake  Co.  33  Cal.  487;  Holzhauer  v.  Newport,  94  Ky.  396  [22  S.  W. 
Rep.  752] ;  United  States  v.  Reese,  92  U.  S.  214  [23  L.  Ed.  563] ;  Hays 
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v.  Hays,  5  Idaho  154  [47  Pac.  Rep.  732] ;  Blake  v.  Ada  Co.  (Comrs.)  5 
Idaho  163  [47  Pac.  Rep.  734] ;  Fowler  v.  Lamson,  146  111.  472  [34  N. 
E.  Rep.  932;  37  Am.  St.  Rep.  163]. 

Whether  or  not  constitutional  provisions  declaring  stockholders  in- 
dividually liable  for  corporate  indebtedness  are  self-executing,  depends 
largely  upon  the  language  of  the  particular  provision,  and  hence  the  au- 
thorities are  not  entirely  uniform  but  as  a  rule  such  provisions  are  not 
self -executing.  Lamson  v.  Fowler,  44  111.  App.  186 ;  Fowler  v.  Lamson, 
146  111.  472  [34  N.  E.  Rep.  932;  37  Am.  St.  Rep.  163] ;  Schertz  v.  Bank, 
47  111.  App.  124;  Marshall  v.  Sherman,  148  N*.  Y.  9  [42  N.  E.  Rep.  419; 
34  L.  R.  A.  757;  51  Am.  St.  Rep.  654] ;  Tuttle  v.  Bank,  161  111.  497  [44 
N.  E.  Rep.  984;  34  L.  R.  A.  750] ;  French  v.  Teschemacher,  24  Cal.  518; 
Morley  v.  Thayer,  3  Fed.  Rep.  737. 

Banta  &  Banta,  for  defendants. 

MIDDLETON,  J. 

This  action,  is  brought  by  the  plaintiff  against  the  Neer  Manufactur- 
ing Company  and  the  stockholders  of  said  company  to  enforce  the  stock- 
holders' statutory  liability.  Among  these  stockholders  are  John  M. 
Niles  and  Amanda  J.  Niles* 

The  action  is  brought  upon  an  account  in  the  sum  of  $198.99,  a  copy 
of  the  account  is  annexed  to  the  petition  marked  "Exhibit  A"  and  made 
a  part  thereof.  The  only  item  of  debit  in  said  account  is  dated  March 
17,  1904 — "To  lumber,  $401.75."  There  are  two  credits  in  the  account, 
one  of  May  27,  1904,  $200 :  one  of  August  30,  1904,  $2.76,  making  a  total 
credit  of  $202.76,  and  leaving  a  balance  due  upon  said  account  of 
$198.99,  the  amount  sued  upon.  The  petition  contains  the  usual  aver- 
ments necessary  to  show  the  liability  of  the  several  defendant  stock- 
holders, but  there  is  no  averment  in  the  petition  that  any  one  of  the 
defendant  stockholders  is  indebted  to  the  defendant  company  for  unpaid 
stock  owned  by  him  or  her. 

The  defendants,  John  M.  Niles  and  Amanda  J.  Niles,  each  demur 
to  the  petition  for  the  reason  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them. 

The  indebtedness  in  favor  of  the-plaintiff,  the  Sheets  Manufacturing 
Company,  as  shown  by  the  account  made  a  part  of  the  petition,  was 
contracted  March  17,  1904,  and  in  support  of  the  demurrer  filed  by  these 
two  defendants  it  is  urged  that  upon  this  date,  March  17,  1904,  there 
was  no  double  liability  attaching  to  stockholders  of  a  corporation  under 
the  constitution  and  statutes  of  the  state  of  Ohio,  and  as  the  petition 
contains  no  averment  that  either  of  these  defendants  were  indebted  to 
the  defendant  company  for  unpaid  stock  subscription  owned  by  them, 
that  no  cause  of  action  is  stated  in  the  petition  against  either,  and,  there- 
fore, the  demurrer  should  be  sustained. 
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The  question  thus  raised  leads  to  a  consideration  of  the  liability  of 
stockholders  of  a  corporation  under  the  old  constitution  of  1851,  Sec. 
3*,  Art.  13,  and  the  statute  enacted  to  enforce  such  constitutional  provi- 
sions, Rev.  Stat.  3258,  3258a  (Lan.  5202,  5203),  as  amended  and  enacted 
April  29,  1902  (95  0.  L.  312),  and  the  effect  upon  the  provisions  of  the 
constitution  of  1851  and  the  statute  passed  to  carry  the  same  into  effect 
by  the  amendment  of  Sec.  3,  Art.  13,  adopted  November  3,  1903,  and 
which  became  a  part  of  the  constitution  November  23,  1903,  and  the  act 
of  the  legislature  of  Ohio,  passed  April  25,  1904  (97  O.  L.  390),  amend- 
ing Rev.  Stat.  3258,  3258a  (Lan.  5202,  5203),  for  the  purpose  of  carrying 
into  effect  the  constitutional  amendment  of  November  23,  1903;  also 
an  act  of  the  general  assembly  of  Ohio,  passed  April  29,  1902  (95  O.  L. 
312). 

The  indebtedness  in  favor  of  the  Sheets  Manufacturing  Company, 
the  plaintiff,  upon  which  the  suit  is  commenced,  was  contracted  March 
17,  1904,  between  the  time  when  the  amendment  to  the  constitution 
adopted  November  3,  1903,  became  a  part  of  the  constitution,  to  wit, 
November  23,  1903,  and  the  enactment  of  the  statute  carrying  into 
effect  this  amendment  to  the  constitution,  passed  by  the  legislature  April 
25,  1904 ;  and  it  is  contended  by  counsel  for  the  plaintiff  that  this  being 
so  the  provisions  of  the  old  statute  remained  in  effect  until  the  passage 
of  the  act  of  April  25,  1904,  and  hence  double  liability  attached  to  the 
defendant  stockholders  at  the  time  this  indebtedness  was  contracted, 
March  17, 1904.   ' 

The  only  question  argued  by  counsel  by  briefs  submitted  in  support 
of  or  against  the  demurrers  is,  whether  or  not  the  amendment  to  the 
constitution,  which  went  into  effect  November  23,  1903,  is  or  is  not  self- 
executing.  If  self-executing,  no  double  liability,  it  is  claimed,  could 
attach  to  these  stockholders  at  the  time  the  debt  was  contracted;  but 
there  are  other  questions,  in  the  opinion  of  the  court,  involved  in  a  full 
consideration  and  determination  of  the  questions  raised  by  the  demur- 
rers, and  these  the  court  has  thought  necessary  to  consider  in  arriving 
at  a  conclusion. 

The  provisions  of  the  constitution  of  1851  are  as  follows : 

Section  3,  Art.  13.  "Dues  from  corporations  shall  be  secured,  by 
such  individual  liability  of  the  stockholders,  and  other  means,  as  may 
be  prescribed  by  law;  but,  in  all  cases,  each  stockholder  shall  be  liable, 
over  and  above  the  stock  by  him  or  her  owned,  and  any  amount  unpaid 
thereon,  to  a  further  sum,  at  least  equal  in  amount  to  such  stock.' ' 

Prior  to  the  amendment  of  April  29,  1902  (95  O.  L.  312;  Lan. 
5202),  repealing  the  same,  Rev.  Stat.  3258  provided  as  follows: 

"The  stockholders  of  a  corporation  which  may  be  hereafter  formed, 
and  such  stockholders  as  are  now  liable  under  former  statutes,  shall  be 
deemed  and  held  liable,  in  addition  to  their  stock,  in  an  amount  equal 
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to  the  stock  by  them  subscribed,  or  otherwise  acquired,  to  the  creditors 
of  the  corporation,  to  secure  the  payment  of  the  debts  and  liabilities  of 
the  corporation.' ' 

On  April  29,  1902  (95  0.  L.  312;  Lan.  5202),  the  legislature  passed 
an  act  amending  and  repealing  Rev.  Stat  3258,  which  act  provides  as 
follows : 

44  The  stockholders  of  a  corporation  who  are  the  holders  of  its  shares 
at  a  time  when  its  debts  and  liabilities  are  enforcible  against  them,  shall 
be  deemed  and  held  liable,  equally  and  ratably,  and  not  one  for  another, 
in  addition  to  their  stock,  in  an  amount  equal  to  the  stock  by  them  so 
held,  to  the  creditors  of  the  corporation,  to  secure  the  payment  of  such 
debts  and  liabilities ;  and  no  stockholder  who  shall  transfer  his  stock  in 
good  faith,  and  such  transfer  is  made  on  the  books  of  the  company,  or 
on  the  back  of  the  certificate  of  stock  properly  witnessed  or  tendered 
for  transfer  on  the  books  of  the  company  prior  to  the  time  when  such 
debts  and  liabilities  are  so  enforcible,  shall  be  held  to  pay  any  portion 
thereof.' ' 

On  November  3,  1903,  by  a  vote  of  the  electors,  Sec.  3,  Art.  13  of 
the  constitution  was  amended,  which  amendment  provides  as  follows: 
'"Section  3.  Dues  from  private  corporations  shall  be  secured  by 
such  means  as  may  be  prescribed  by  law,  but  in  no  case  shall  any  stock- 
holder be  individually  liable  otherwise  than  for  the  unpaid  stock  owned 
by  him  or  her. ' ' 

This  amendment  became  a  part  of  the  constitution  November  23, 
1903. 

On  April  25,  1904  (97  O.  L.  390),  the  legislature  passed  an  act 
repealing  Rev.  Stat.  3258,  3258a  (Lan.  5202,  5203),  which  provides  as 
follows : 

Revised  Statutes  3258  (Lan.  5202).  "The  stockholders  of  a  corpo- 
ration who  are  holders  of  its  shares  at  a  time  when  its  debts  and  liabilities 
are  enforcible  against  them,  shall  be  deemed  and  held  liable,  equally 
and  ratably,  and  not  one  for  another,  in  addition  to  their  stock,  in  an 
amount  equal  to  the  stock  by  them  so  held,  to  the  creditors  of  the  corpo- 
ration, to  secure  the  payment  of  such  debts  and  liabilities;  and  no  stock- 
holder who  shall  transfer  his  stock  in  good  faith,  and  such  transfer  is 
made  on  the  books  of  the  company,  or  on  the  back  of  the  certificate  of 
stock  properly  witnessed  or  tendered  for  transfer  on  the  books  of  the 
company  prior  to  the  time  when  such  debts  and  liabilities  are  so  en- 
forcible, shall  be  held  to  pay  any  portion  thereof.  Provided,  however, 
that  the  above  provisions  of  this  section  shall  not  apply  to  stockholders 
in  any  corporation  created  after  the  twenty-third  of  November,  1903, 
nor  shall  it  apply  to  any  debts  or  liabilities  of  any  corporation  incurred 
after  said  date ;  and  as  all  debts  and  liabilities  of  corporations  for  profit 
incurred  after  said  date,  the  stockholders  of  said  corporations  shall  be 
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under  no  liabilities  other  than  thus  stated  in  Sec.  3,  Art.  13  of  the  con- 
stitution of  Ohio." 

This  act  of  April  25,  1904,  is  intended  to  carry  into  effect  the 
amendment  to  Sec.  3,  Art.  13  of  the  constitution,  which  became  a  part 
of  the  constitution  November  23,  1903,  and  to  preserve  to  creditors  of 
corporations  their  right  to  hold  stockholders  liable  for  debts  and  lia- 
bilities incurred  prior  to  the  amendment ;  and  by  express  provisions  re- 
lieves stockholders  of  any  corporation  created  after  November  23,  1903, 
from  double  liability  and  also  from  double  liability  for  any  debts  or  lia- 
bilities incurred  after  said  date. 

The  debt  upon  which  this  action  is  brought  was  incurred  by  the 
corporation  after  November  23,  1903,  to  wit,  March  17,  1904.  If,  there- 
fore, this  act  of  April  25,  1904,  is  a  valid  constitutional  enactment  no 
double  liability  attached  to  the  defendant  stockholders  on  account  of 
the  debt,  and  the  demurrers  should  be  sustained. 

Is  this  act  in  violation  of  the  constitutional  provisions  in  effect  at 
the  time  of  its  passage?  Counsel  have  cited  a  decision  of  the  circuit 
court  of  the  seventh  district  (Mahoning  county)  rendered  at  its  March 
term,  1905,  the  case  of  Swift  v.  Baking  Co.  27  O.  C.  C.  253,  in  which 
the  court  held  (two  judges  concurring  and  one  dissenting)  the  act  of 
April  29,  1902  (95  O.  L.  312),  in  violation  of  Sec.  3,  Art.  13  of  the  con- 
stitution and  wholly  inoperative,  and  in  which  the  court  say  in  con- 
cluding the  reported  opinion,  "The  same  holding  should  be  made  as  to 
the  act  of  April  25,  1904  (97  O.  L.  390)." 

I  have  been  unable  to  see  how  the  validity  of  this  act  was  drawn 
into  the  consideration  of  that  case  or  any  reasoning  of  the  court  leading 
to  this  conclusion.  The  liabilities  upon  which  the  action  was  brought  in 
that  case  were  all  incurred  between  January  1,  1903,  and  May  2,  1903, 
and  prior  to  the  amendment  which  became  a  part  of  the  constitution 
November  23,  1903. 

In  that  case  the  circuit  court  had  under  consideration  the  validity 
of  the  act  of  April  29,  1902,  under  the  constitution  as  it  was  when  the 
act  was  passed,  and  basing  its  opinion  on  the  decision  of  the  Supreme 
Court,  Brown  v.  Hitchcock,  36  Ohio  St.  667,  678,  and  Harpold  v.  Stobart, 
46  Ohio  St.  397  [21  N.  E.  Rep.  637;  15  Am.  St.  Rep.  618],  held  the  act 
void. 

In  passing  upon  the  case  the  court  says,  page  256 : 

"It  is  conceded  that  the  Supreme  Court  has  distinctly  decided  in 
two  cases  under  the  statutes  that  preceded  the  act  of  April  29,  1902,  that 
the  stockholders  became  liable  at  least  as  guarantor  or  surety  from  the 
date  that  the  debt  was  contracted,  and  that  a  subsequent  sale  and  trans- 
fer of  his  stock,  although  bonafidcly  made,  did  not  release  him.     *     *     * 

"The  majority  of  the  court  is  of  the  opinion  that  these  cases  distinctly 
decide  that,  by  the  provision  of  Sec.  3,  Art.  13  of  the  constitution,  by  its 
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terms,  independent  of  the  statute,  the  liability  of  the  stockholders  at- 
taches at  the  time  the  liability  is  incurred  by  the  corporation  and  that 
that  is  the  settled  law  of  this  state  under  the  constitution,  as  construed 
by  the  Supreme  Court  and,  therefore,  the  act  of  April  29,  1902,  is  in 
violation  of  the  constitution  of  the  state." 

Now  let  us  consider  the  provisions  of  the  constitution  in  force  with 
referenfee  to  the  liability  of  stockholders  when  the  cases  of  Brown  v. 
Hitchcock  and  Harpold  v.  Stobart,  supra,  were  decided  by  the  Supreme 
Court,  and  when  Swift  v.  Baking  Co.  supra,  was  decided  by  the  circuit 
court.    The  constitutional  provision  was: 

"Dues  from  corporations  shall  be  secured,  by  such  individual  lia- 
bility of  the  stockholders,  and  other  means,  as  may  be  prescribed  by 
law;  but,  in  all  cases,  each  stockholder  shall  be  liable,  over  and  above 
the  stock  by  him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a 
further  sum,  at  least  equal  in  amount  to  such  stock." 

In  the  case  of  Brown  v.  Hitchcook,  supra,  Judge  White,  in  announc- 
ing the  opinion  of  the  court,  says,  page  677 : 

"The  constitution,  in  providing  for  the  creation  of  corporations  by 
the  general  assembly,  prescribes,  as  a  condition  to  their  creation,  that  the 
creditors  of  such  corporations,  in  addition  to  the  liability  of  the  corpora- 
tion, shall  be  secured  by  the  individual  liability  of  the  stockholders.  The 
constitutional  provision  is  as  follows." 

Then  follows  a  statement  of  the  constitutional  provisions  as  above 
quoted. 

The  act  of  April  29,  1902  (95  0.  L.  312),  provided  that  only  stock- 
holders of  a  corporation,  who  were  the  holders  of  its  shares  at  a  time 
when  its  debts  and  liabilities  were  enforcible  against  them,  should  be 
deemed  and  held  liable,  etc.,  and  further  provided  that  no  stockholder 
who  shall  transfer  his  stock  in  good  faith,  etc.,  prior  to  the  time  when 
such  debts  and  liabilities  are  so  enforcible,  shall  be  held  to  -pay  any 
portion  thereof. 

This  act,  changing  the  liability  of  the  stockholders  of  a  corporation 
from  the  liability  imposed  upon  them  by  the  constitution  as  construed 
by  the  Supreme  Court  in  Brown  v.  Hitchcock  and  Harpold  v.  Stobart, 
supra,  the  circuit  court  held  to  be  wholly  inoperative  and  void. 

But  what  were  the  provisions  of  the  constitution  relative  to  secur- 
ing dues  from  corporations  and  the  individual  liability  of  stockholders 
when  the  act  of  April  25,  1904  (97  0.  L.  390),  was  passed?  No  one 
will  question  but  that  the  constitution  with  respect  to  these  subjects  had 
undergone  a  change,  a  very  material  one ;  that  the  amendment  to  See. 
3,  Art.  13,  of  that  instrument  adopted  by  a  vote  of  the  people  November 
3,  1903,  became  a  part  of  the  constitution  November  23,  1903. 

This  amendment  is  as  follows: 

"Dues  from  private  corporations  shall  be  secured  by  such  meana 
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as  may  be  prescribed  by  law,  but  in  no  case  shall  any  stockholder  be 
individually  liable  otherwise  than  for  the  unpaid  stock  owned  by  him 
or  her." 

This  was  the  constitutional  provision  relating  to  dues  from  private 
corporations  under  which  the  act  of  April  25,  1904,  was  passed. 

Is  such  act  then  constitutional?  It  is  well  settled  that  a  statute 
should  not  be  declared  unconstitutional  unless  it  is  clearly  and  unrecon- 
cilably  so.  If  a  doubt  exists  as  to  the  constitutionality  of  a  statute  the 
benefit  of  the  doubt  is  to  be  given  to  the  law.  It  first  secures  to  the 
creditors  of  a  corporation  their  right  to  enforce  double  liability  against 
stockholders,  as  such  right  existed  up  to  the  time  of  the  amend- 
ment, on  all  debts  and  liabilities  contracted  prior  to  that  time,  and  re- 
leases stockholders  from  double  liability  for  any  debts  or  obligations 
incurred  by  the  corporation  subsequent  to  the  amendment.  I  am  un- 
able to  see,  therefore,  how  this  law  in  any  manner  violates  the  provi- 
sions of  the  constitution,  Sec.  3,  Art.  13,  as  they  stood  at  the  time  of  its 
enactment. 

It  might  be  claimed  that  the  retroactive  feature  of  this  act,  applying 
as  it  does  to  all  debts  and  obligations  incurred  after  November  23,  1903, 
renders  it  void  as  impairing  the  obligation  of  contract,  but  this  conten- 
tion I  am  of  the  opinion  would  not  be  well  founded. 

It  is  true  the  relation  between  the  creditors  of  a  corporation  and 
the  stockholders  concerning  their  individual  liability  for  the  debts  of 
the  corporation  is  held  to  be  in  the  nature  of  a  contract  (Brown  v.  Hitch- 
cock, 36  Ohio  St.  667,  and  cases  cited  thereunder) ;  but  such,  relation 
there  cited  results  from  constitutional  and  statutory  provisions  imposing 
individual  liability  upon  stockholders  and  it  follows,  therefore,  if  there 
are  no  constitutional  and  statutory  provisions  imposing  such  individual 
liability  at  the  time  the  debt  is  contracted,  no  such  relation  arises  between 
the  creditor  and  stockholder. 

In  the  case  of  Brown  v.  Hitchcock,  supra,  White,  J.,  says : 

"Our  constitution  and  laws  therefore  make  it  an  essential  condition 
to  persons  availing  themselves  of  the  instrumentality  of  a  corporation 
for  the  transaction  of  business  that  the  security  of  their  personal  liability 
shall  attach  to  and  attend  all  corporate  liabilities." 

After  the  amendment  of  Sec.  3,  Art.  13  became  a  part  of  the  con- 
stitution, November  23,  1903,  there  was  no  double  liability  attaching 
to  stockholders  of  a  corporation  by  virtue  of  any  constitutional  provi- 
sion, and  in  the  opinion  of  the  court  no  statutory  law  in  force  providing 
such  liability,  and  here  we  have,  in  the  opinion  of  the  court,  an  instance 
in  which  the  amendment  to  the  constitution  of  November  23  in  a  way 
enforces  itself.  In  the  opinion  of  the  court  Bev.  Stat.  3258  (Lan.  5202) 
was  inconsistent  with  the  amendment  to  the  constitution  of  November 
23  and  by  implication  was  repealed  by  it  when  it  took  effect ;  at  least  so 
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much  of  said  section  as  provided  double  liability  of  stockholders  was 
repealed. 

Repeals  by  implication  are  not  favored,  and  still  it  is  well  settled 
that  where  the  repugnancy  between  the  provisions  of  two  statutes  is- 
clear  and  so  contrary  to  each  other  that  they  cannot  be  reconciled,  the 
later  will  operate  as  a  repeal  of  the  former  and  the  same  rule  applies 
when  the  repugnancy  exists  between  a  constitutional  provision  and  a 
legislative  enactment. 

Judge  Ranney  in  State  v.  Dudley,  1  Ohio  St.  441,  stating  the  rule  as 
above,  says: 

"This  rule  is  the  result  of  a  long  course  of  decisions,  and  we  know 
of  no  reason  why  it  does  not  equally  apply,  when  the  repugnancy  is  al- 
leged to  exist  between  a  constitutional  provision  and  a  legislative  enact- 
ment.' ' 

The  same  doctrine  is  announced  in  Cass  v.  Dillon,  2  Ohio  St.  607; 
State  v.  Union  Tp.  (Tr.)  8  Ohio  St.  394;  Knox  Co.  {Comrs.)  v. 
Nichols,  14  Ohio  St.  260. 

In  these  cases  no  such  repugnancy  between  the  constitutional  provi- 
sions and  the  legislative  enactment  was  found  to  exist  as  would  warrant 
the  holding  that  the  former  repealed  the  latter  by  implication,  but  the 
rule  is  clearly  stated  that  had  such  repugnancy  existed,  the  rule  of  repeal 
by  implication  would  apply. 

A  decision  directly  in  point  in  this  case  in  the  opinion  of  the  court 
is  found  in  the  case  of  State  v.  Chase,  5  Ohio  St.  528  (discussion  by  the 
court  on  pages  539  and  540). 

In  passing  the  act  of  April  25,  1904  (97  0.  L.  390),  the  legislature 
seems  to  have  taken  a  different  view  of  the  effect  of  the  amendment  on 
Rey.  Stat.  3258,  3258a  (Lan.  5202,  5203),  because  by  the  act  it  expressly 
repeals  these  sections ;  but  this  is  of  little  consequence,  if  as  this  court 
thinks  there  was  such  repugnancy  between  the  amendment  and  the 
statute  that  both  could  not  stand.  The  statutes,  Rev.  Stat.  3258,  3258a 
(Lan.  5202,  5203),  at  the  time  of  the  amendment  provided  that: 

"The  stockholders  of  a  corporation  who  are  the  holders  of  its  shares 
at  the  time  when  its  debts  and  liabilities  are  enforcible  against  them, 
shall  be  deemed  and  held  liable  *  *  *  in  addition  to  their  stock 
by  them  held  to  the  creditors  of  the  corporation  to  secure  the  payment 
of  such  debts  and  liabilities. ' ' 

The  amendment  to  the  constitution  of  November  23,  1903,  provides : 

"In  no  case  shall  any  stockholder  be  individually  liable  otherwise 
than  for  the  unpaid  stock  owned  by  him  or  her." 

It,  therefore,  seems  to  the  court  that  these  provisions,  at  least  as 
far  as  they  relate  to  double  liability  of  stockholders,  are  so  repugnant 
apd  contrary  to  each  other  that  they  cannot  be  reconciled  and  that  the 
astute  ceased  to  operate  when  the  amendment  took  effect. 
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A  case  bearing  a  very  close  analogy  to  this  case  is  found  in  State 
v.  King,  69  N.  C.  419. 

The  indictment  against  the  defendant,  King,  was  found  at  the  fall 
term,  1872,  and  charged  that  on  the  first  day  of  May,  1863,  the  defend- 
ant burned  a  gristmill  willfully  and  feloniously  against  the  form  of  the 
statute.  The  judge  quashed  this  bill  and  the  state  appealed.  At  the 
time  this  offense  was  alleged  to  have  been  committed  in  1863  the  law 
punished  the  offense  with  death.  Section  2,  chapter  34  of  the  revised 
code  of  that  state.  In  1868  Art.  11  of  the  constitution  of  the  state  was 
enacted  as  follows : 

11  Section  1.  The  following  punishment  only  shall  be  known  to  the 
laws  of  this  state,  viz:  death,  imprisonment  with  or  without  hard  labor, 
fines,  removal  from  office,  etc. 

"Section  2.  Murder,  arson,  burglary  and  rape,  and  these  only  may 
be  punished  with  death  if  the  general  assembly  shall  so  enact.' ' 

On  April  10,  1869,  the  next  year  after  the  enactment  of  the  con- 
stitutional provision  just  referred  to,  the  general  assembly  passed  an  act 
as  follows: 

"Every  persoh  convicted  of  any  crime  whereof  the  punishment 
hitherto  has  been  death  by  the  laws  of  North  Carolina,  existing  at  the 
time  the  present  constitution  went  into  effect,  other  than  the  crimes 
before  specified  (among  which  crimes  specified  in  the  act  was  not  in- 
cluded the  one  charged,  to  wit,  willfully  and  feloniously  burning  a  grist- 
mill), shall  suffer  imprisonment  in  the  state's  prison  for  not  less  than 
five  nor  more  than  sixty  years.' ' 

Counsel  for  the  defendant  in  this  case  contended  that  he  could  not 
be  punished  by  the  revised  code  for  that  had  been  repealed  by  the  con- 
stitution or  by  that  in  connection  with  the  act  of  1869 ;  nor  by  that  act 
because  it  was  not  retrospective ;  nor  by  the  common  law  because  by  that 
the  offense  was  only  a  misdemeanor,  and  the  prosecution  of  a  misde- 
meanor was  barred  after  two  years. 

In  passing  upon  this  case  the  court  says : 

"We  think  the  counsel  takes  a  mistaken  view  of  the  intent  and 
effect  of  the  constitution.  The  effect  of  his  interpretation  of  Sees.  1  and 
2,  Art.  11  would  be,  that  immediately  upon  the  adoption  of  the  con- 
stitution all  offenses  which  were  punishable  otherwise  than  by  fines  and 
imprisonment  (including  murder,  arson,  burglary  and  rape),  would  cease 
to  be  punishable  by  the  legislature.  We  say,  including  murder,  etc., 
for  it  was  evidently  the  intention  of  Sec.  2  that  these  offenses  should  cease 
to  be  punishable  with  death,  unless  the  legislature  should  so  enact.  It  is 
true  that  counsel  does  not  push  his  proposition  quite  so  far;  he  admits 
that  the  common-law  punishment  would  be  imposed  provided  the  offense 
was  not  out  of  date.  But  it  cannot  have  been  the  intention  of  the  consti- 
tution to  restore,  for  the  interval  which  must  have  been  foreseen  between 
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its  adoption  and  the  action  of  the  legislature,  the  common-law  punish- 
ment, for  among  these  were  whipping  and  the  pillory,  the  very  punish- 
ments which  it  was  most  anxious  to  prohibit.' ' 

And  then  the  court  adds  further  along  in  the  opinion : 

"The  constitution  does  not  repeal  section  2  of  chapter  34  of  the 
revised  code ;  it  repeals  only  so  much  of  it  as  imposes  death  as  a  punish- 
ment for  this  offense." 

It  will  seem  that  the  court  in  this  case  held  that  the  constitutional 
enactment  of  1868  repealed,  upon  its  going  into  effect,  that  portion  of 
the  statute  or  of  the  revised  code  of  the  state,  which  made  the  offense 
of  willfully  and  feloniously  burning  a  structure,  such  as  was  described 
in  the  statute,  punishable  by  death ;  and  it  will  be  noticed  further  that 
in  this  case  the  court,  without  holding  that  all  the  provisions  of  this 
statute  was  repealed  by  the  constitutional  enactment,  held  that  the  pro- 
hibitory matter  contained  in  the  constitutional  provision,  and  which  was 
inconsistent  and  irreconcilable  with  the  statute,  repealed  the  statute  to 
that  extent. 

By  a  parity  of  reasoning  I  can  see  no  reason  why  the  amendment 
amending  Sec.  3,  Art.  13  of  the  constitution  of  the  state,  of  November 
23,  1903,  which  is  absolutely  prohibitory  in  its  character,  should  not  be 
held  to  have  repealed,  by  implication  at  least,  the  provisions  of  Rev. 
Stat.  3258  (Lan.  5202)  in  force  at  the  time  of  the  adoption  of  this  amend- 
ment, providing  for  double  liability. 

And  now  as  to  the  question  of  whether  or  not  this  amendment  to 
the  constitution,  independent  of  the  question  of  repeal  by  implication, 
is  or  is  not  self-executing. 

It  is  no  doubt  true  that  often  new  constitutional  provisions  are 
treated  as  inoperative  until  rendered  effective  by  subsequent  legislation, 
and  in  such  cases  those  whose  rights  are  affected  by  such  provisions  re- 
main as  before  their  adoption  until  the  enactment  of  a  statute  rendering 
them  effective.  And  that  such  provisions  will  be  held  to  be  inoperative 
in  cases  where  the  object  sought  to  be  accomplished  by  them  is  made  to 
depend  in  whole  or  in  part  upon  subsequent  legislation.  And  it  seems 
to  be  well  settled  by  the  weight  of  authorities  that  constitutional  provi- 
sions designed  to  secure  dues  and  demands  against  corporations  by  im- 
posing liability  therefor  upon  the  stockholders  thereof  in  addition  to 
the  stock  held  by  each  and  by  such  other  means  as  provided  by  law,  are 
not  self-executing.  And  that  if  constitutional  provisions  merely  enact 
a  line  of  policy  or  principles  without  supplying  the  means  by  which 
such  policies  or  principles  are  to  be  carried  into  effect,  they  are  not  self- 
executing  and  will  remain  inoperative  until  rendered  effective  by  subse- 
quent legislation. 

The  authorities  in  support  of  this  proposition  are  abundant  and  are 
Cited  in  the  brief  of  counsel  for  the  plaintiff  in  this  case.    But  it  will  be 
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seen  at  a  glance  by  a  mere  reading  of  the  amendment  to  the  constitution 
of  November  23,  1903,  that  this  amendment  was  not  designed  alone  to 
secure  dues  and  demands  against  corporations  by  such  means  as  may  be 
provided  by  law,  but  it  contains  the  further  provision : 

"In  no  case  shall  any  stockholder  be  individually  liable  otherwise 
than  for  the  unpaid  stock  owned  by  him  or  her." 

I  cannot  understand  how  this  provision  of  the  constitution  could  be 
made  more  effective  by  subsequent  legislation.  I  cannot  understand  why 
this  provision  is  made  to  depend  in  whole  or  in  part  upon  any  subsequent 
legislation.  It  is  not  a  constitutional  provision,  in  the  opinion  of  this 
court,  merely  indicating  a  line  of  policy  or  principle  without  supplying 
the  means  by  which  such  policy  and  principles  are  to  be  carried  into 
effect.  It  is,  as  I  have  said,  absolutely  prohibitory  in  its  character  and 
could  not  as  I  can  conceive  be  made  more  effective  by  subsequent  legisla- 
tion than  it  is  made  by  the  constitutional  provision  itself. 

In  a  leading  and  well-considered  case  found  in  Law  v.  People,  87 
HI.,  385,  the  court,  in  construing  a  constitutional  provision  of  the  consti- 
tution of  the  state  of  Illinois,  say: 

"The  constitutional  provision  supposed  to  be  violated  by  the  issuing 
of  these  certificates  for  temporary  loans,  is  the  first  clause  of  the  twelfth 
section  of  article  9  and  is  this :  No  county,  city,  township,  school  district, 
or  other  municipal  corporation,  shall  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  percentum  on  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  last  assessment  for  state 
and  county  taxes  previous  to  the  incurring  of  such  indebtedness. 

"The  language  of  this  clause  is  clear,  explicit  and  emphatic,  that 
no  city  shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  beyond  the  prescribed  limit.  The  city  of  Chicago  was  indebted 
beyond  the  limit  when  these  certificates  were  issued,  and  if  they,  in  any 
manner  or  for  any  purpose,  create  an  additional  indebtedness  beyond 
that  limit,  they  are  clearly  prohibited.  The  language  prescribing  the 
limit  is  so  plain  as  to  admit  of  no  doubt,  and  forbids  all  construction  and 
the  provision  must  be  enforced  as  it  is  written.  When  the  intention  of 
the  f ramers  of  the  constitution  is  ascertained,  it  must,  as  all  will  concede, 
be  held  paramount  to  all  other  powers  in  the  state.  It  embodies  the 
sovereign  power  of  the  state.  It  is  the  source  to  which  all  the  departments 
of  government,  and  all  of  its  officers  must  ultimately  look,  to  authorize 
and  sanction  their  official  acts.  It  is  the  command  of  the  supreme  power 
of  the  state  and  it  must  be  obeyed.  Nor  is  there  lodged,  in  our  form  of 
government,  in  any  department  or  functionary,  any  authority  to  dispense 
with  this  or  other  provisions  of  the  fundamental  law,  or  to  mitigate  its 
requirements. 

9  Dec.  Vol.  17 
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"It  has  also  been  repeatedly  held,  and  is  regarded  as  settled  doctrine, 
that  all  negative  or  prohibitory  clauses  of  this  character  found  in  a 
constitution  execute  themselves  as  legislative  provisions,  in  the  same 
or  other  language,  prohibiting  the  incurring  of  such  indebtedness,  could 
be  no  more  binding  or  forcible  than  the  constitution  itself/' 

It  seems  to  this  court,  therefore,  that  to  hold  that  this  provision 
of  the  amendment  to  our  constitution  of  November  23, 1903,  was  not  self- 
executing  and  that  such  provision  needed  legislative  enactment  to  give  it 
force,  would  be  in  effect  to  hold  that  the  legislature  of  Ohio  was  clothed 
with  authority  to  enforce  or  not  to  enforce  this  prohibitory  provision  of 
the  constitution  by  subsequent  legislation  as  it  might  deem  best,  and  that 
if  the  legislature  should  fail  or  refuse,  for  any  reason,  to  enact  a  law 
to  carry  into  force  and  effect  this  prohibitory  provision  of  the  constitu- 
tion, that,  notwithstanding  its  clear,  explicit  and  emphatic  declaration, 
that  in  no  case  shall  any  stockholder  of  a  corporation  be  held  individually 
liable  otherwise  than  for  the  unpaid  stock  owned  by  him  or  her,  that  the 
statute  (Rev.  Stat.  3258;  Lan.  5202)  imposing  double  liability  would 
continue  for  all  time  to  be  and  remain  in  force. 

I  cannot  conceive  such  to  have  been  the  intention  and  meaning  of 
the  framers  of  this  amendment  to  our  constitution. 

It  follows  that  the  demurrers  of  the  defendants,  John  M.  Niles  and 
Amanda  J.  Niles,  to  the  petition  of  the  plaintiff  in  this  case  should  be 
sustained  and  the  action  of  plaintiff  dismissed. 


CONTEST  OF  ELECTIONS. 

[Darke  Common  Pleas,  January  Term,  1906.] 
•A.  N.  Wilson  v.  T.  C.  Maher. 

1.  Decision  of  Freeholders  in  Mayor's  Election  Contest,  not  Reviewable  on 
Error. 

The  decision  of  the  freeholders  summoned  by  the  probate  judge  in  a  pro- 
ceeding to  contest  the  election  of  mayor  of  an  incorporated  village  cannot 
be  reviewed  on  error  in  the  court  of  common  pleas. 

2.  Bill  of  -Exceptions  not  Authorized. 

Nor  is  a  bill  of  exceptions  authorized  in  such  contest  proceedings. 

3.  Service  of  Notice  Controlled  by  Code  of  Civil  Procedure. 

The  notice  provided  for  to  the  contestee  may  be  served  in  the  same  manner 

as  a  summons  under  the  code  of  civil  procedure. 
[Syllabus  by  the  court.] 

D.  L.  Gaskill,  T.  C.  Miller,  H.  M.  Cole,  W,  W.  Teegarden  and  J. 
M.  Hoel,  for  plaintiff  in  error. 

D.  W.  Bowman,  J.  C.  Clark,  A.  C.  Robeson,  O.  R.  Krickenberger, 
S,  V.  Hartman  and  John  Maker,  for  defendant  in  error: 


•Affirmed  by  circuit  court,  May  term,  1906. 
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Cited  and  commented  upon  the  following  authorities.  Edwards 
v.  Knight,  8  Ohio  375;  State  v.  Stein,  13  Neb.  529  [14  N.  W.  Rep.  481] ; 
State  v.  Boat,  46  Mo.  528;  Miller  v.  Palermo  (Town),  12  Kan.  14; 
People  v.  Ryder,  12  N.  Y.  433 ;  State  v.  Long,  91  Ind.  351 ;  Reynolds  v. 
State,  61  Ind.  392;  Mechem,  Pub.  Off.  Sec.  491;  State  v.  Wright,  56 
Ohio  St.  540  [47  N.  E.  Rep.  569] ;  State  v.  Marlow,  15  Ohio  St.  114; 
State  v.  Taylor,  15  Ohio  St.  137;  State  v.  Berry,  47  Ohio  St.  232  [24 
N.  E.  Rep.  266]  ;  State  v.  O'Brien,  47  Ohio  St.  464  [25  N.  E.  Rep.  121] ; 
State  v.  Berry,  14  Ohio  St.  315;  Peck  v.  Weddell,  17  Ohio  St.  271;  : 
State  v.  McLain,  58  Ohio  St.  313  [50  N.  E.  Rep.  907] ;  State  v.  Stewart, 
26  Ohio  St.  216;  Mechem,  Pub.  Off.  Sees.  486,  487;  State  v.  Conser,  24 
O.  C.  C.  270;  McCrary,  Elections  Sees.  3§9,  395,  425,  515;  Attorney 
General  v.  Sands,  68  N.  H.  54  [44  Atl.  Rep.  83] ;  People  v.  Hall,  80  N. 
Y.  117;  State  v.  Bardie,  1  Ired.  (N.  C.)  42;  State  v.  Lewis,  51  Conn. 
113;  Onondaga  (Supvrs.)  v.  Briggs,  2  Denio  26;  Demarest  v.  Dart/,  32 
N.  Y.  281 ;  Lyon  v.  Dunw,  196  Pa.  St.  90  [46  Atl.  Rep.  384] ;  State  v. 
Belmont  Co.  (Comrs.)  31  Ohio  St.  451;  State  v.  Harmon,  31  Ohio  St. 
250;  Stearns  v.  Wyoming  (Vil),  53  Ohio  St.  352  [41  N.  E.  578]; 
Robertson  v.  State,  109  Ind.  79  [10  N.  E.  Rep.  582,  643] ;  State  v. 
Baxter,  28  Ark.  129;  State  v.  Tomlinson,  20  Kan.  692;  People  v. 
Mahaney,  13  Mich.  481;  People  v.  Fitzgerald,  41  Mich.  2;  After  v. 
Simpson,  46  Mich.  138;  Sfate  v.  Gilmore,  20  Kan.  551  [27  Am.  Rep. 
189] ;  O'Ferrall  v.  CoZfti/,  2  Minn.  180;  Cooley,  Const.  Lim.  133;  Hulse- 
man  v.  Rems,  41  Pa.  St.  396;  Taylor  v.  Beckham,  178  U.  S.  548  [20 
Sup.  Ct.  Rep.  890,  1009  [44  L.  Ed.  1187]  ;  Taylor  v.  Beckham,  108  Ky. 
278  [56  S.  W.  Rep.  177;  49  L.  R.  A.  258;  94  Am.  St.  Rep.  357] ;  Com- 
monwealth  v.  Garrigues,  28  Pa.  St.  9  [70  Am.  Dec.  103] ;  Common- 
wealth v.  Leech,  44  Pa.  St.  332 ;  People  v.  Goodwin,  22  Mich.  496 ;  Bax- 
ter v.  Brooks,  29  Ark.  173;  Batman  v.  Megowan/ 58  Ky.  (1  Mete.)  533; 
Phelps  v.  Schroder,  26  Ohio  St.  549;  Powers  v.  Reed,  19  Ohio  St.  189; 
State  v.  Buckland,  23  Kan.  259;  La  Pointe  (Supvrs.)  v.  O'Malley,  46 
Wis.  35;  Gano  v.  State,  10  Ohio  St.  237. 

ALLREAD,  J. 

This  action  is  a  proceeding  in  error  to  review  the  judgment  and  rul- 
ings of  the  probate  court  on  a  contest  of  the  election  for  mayor  of  the 
city  of  Greenville. 

The  election,  as  canvassed  by  the  election  officers,  resulted  in  a  tie. 
Lots  having  been  cast,  the  result  was  in  favor  of  A.  N.  Wilson,  who 
received  the  certificate  of  election.  T.  C.  Maher,  the  opposing  candidate, 
thereupon  contested^the  election.  The  contest  resulted  in  favor  of  Maher. 
A  motion  for  a  new  trial  was  thereupon  filed  in  the  probate  court  and 
overruled.  A  bill  of  exceptions  was  then  taken,  embodying  the  evidence 
taken  on  the  trial  together  with  the  rulings  of  the  court  and  is  now 
brought  before  this  court  for  review. 


Digitized  by 


Google 


132  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Darke  Common  Pleas. 

The  defendant  in  error  files  a  motion  to  strike  the  bill  of  exceptions 
from  the  files  and  also  objects  to  the  jurisdiction  of  this  court  to  review 
the  judgment  upon  proceedings  of  the  contest. 

As  to  the  validity  of  the  bill  of  exceptions,  the  circuit  court  of  this 
county  in  the  case  of  Bachman  v.  Wright  (unrep.),  involving  also  a 
contest  of  an  election  for  mayor,  held : 

"That  there  is  no  right  to  take  a  bill  of  exceptions  and  that  we 
cannot  review  the  questions  presented  by  the  bill  of  exceptions." 

It  is  claimed,  however,  that  more  recent  decisions  of  the  circuit 
court  in  the  Washington  C.  H.  cases  under  the  Beal  law  destroy  the 
force  of  the  decision  in  Bachman  v.  Wright,  supra.  But  an  examination 
of  the  Beal  law  discloses  that  election  contests  under  that  act  are  triable 
lo  the  probate  judge  and  not  to  a  jury  of  freeholders  as  in  the  case  at 
bar.  This  distinction  is  vital,  and  harmonizes  the  two  decisions  of  the 
circuit  court.  The  law  expressly  authorizes  a  bill  of  exceptions  to  be 
taken  where  the  judgment  and  final  order  is  rendered  by  the  probate 
court  or  a  judge  as  provided  for  under  the  Beal  law.  But  a  bill  of  ex- 
ceptions is  not  provided  for  where  the  final  judgment  or  decision  is 
rendered  by  a  tribunal  other  than  a  court  or  judge. 

The  decision  of  the  circuit  court  in  the  case  of  Bachman  v.  Wright, 
supra,  being  directly  in  point  is  controlling  here  and  requires  this  court 
to  sustain  the  motion  of  the  defendant  in  error  and  strike  the  bill  of 
exceptions  from  the  files. 

Counsel  for  plaintiff  in  error  claim  that  even  if  the  bill  of  excep- 
tions be  stricken  from  the  files  the  court  has  authority  to  review  the 
decision  of  the  freeholders  in  connection  with  the  points  of  contest  upon 
which  it  is  founded  and  also  the  sufficiency  of  the  notice  served  or  at- 
tempted to  be  served  upon  the  contestee. 

It  will  be  observed  from  the  statutes  that  the  freeholders  decide  the 
contest  And  that  whether  the  decision  be  for  the  contestor  or  contestee 
the  probate  judge  does  not  pass  upon  or  confirm  it  nor  can  he  set  it  aside 
or  modify  it.  His  jurisdiction  as  to  the  final  judgment  is  limited  to  the 
question  of  costs  and  as  the  costs  have  been  adjudged  against  the  city 
plaintiff  in  error  is  not  prejudiced  thereby. 

The  question  therefore  is,  Can  the  decision  of  the  tribunal  of  free- 
holders, be  reviewed  in  this  proceeding  and  if  erroneous  can  the  decision 
be  set  asicle  or  the  cause  remanded  for  a  new  trial? 

A  contest  of  an  election  like  the  proceedings  of  the  board  of  can- 
vassers belong  primarily  to  the  administrative  branch  and  is  not  consid- 
ered judicial  unless  the  jurisdiction  to  try  and  decide  the  contest  be  con- 
ferred upon  a  court  or  judge.  Powers  v.  Reed,  19  Ohio  St.  189 ;  State  v. 
Harmon.  31  Ohio  St.  250;  Stearns  v.  Wyoming  (Vfl.)t  53  Ohio  St.  352 
[41  N.  E.  Rep.  578]. 

In  the  case  of  State  v.  Harmon,  supra,  it  is  said : 
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"It  was  contended  by  counsel,  in  Powers  v.  Reed,  that  the  authority 
to  try  contested  elections  was,  in  its  nature,  political  or  administrative, 
and  might  be  conferred  on  any  officer  or  political  body,  as  well  as  upon 
the  courts. 

/'This  proposition  was  not  denied  by  the  court;  but  the  decision  is 
placed  on  the  ground  that,  the  power  having  been  conferred  on  the  court, 
its  action  was  the  exercise  of  judicial  authority,  and  was  subject,  under    * 
the  code,  to  review  on  questions  of  law." 

The  circuit  court  in  the  Bachman  v.  Wright,  supra,  did  not  pass 
expressly  upon  the  question  of  the  jurisdiction  of  the  common  pleas 
court  on  error  but  from  the  language  employed  there,  as  well  as  what 
is  said  by  the  Supreme  Court  in  Bachman  v.  Wright,  supra,  it  seems 
to  follow  that  the  appropriate  remedy  to  review  the  form  and  .substance 
of  the  decision  of  the  freeholders  fti  connection  with  the  points  of  con- 
test upon  which  the  decision  is  founded  is  in  an  action  in  quo  warranto 
brought  directly  to  determine  the  title  to  the  office.  State  v.  Wrighf,  56 
Ohio  St/ 540  [47  N.  E.  Rep.  569]. 

In  the  case  just  cited  it  is  said  that  after  the  jury  of  freeholders 
have  signed  their  decision  and  been  discharged,  they  cannot  be  reassem- 
bled; hence  a  judgment  of  reversal  on  proceedings  in  error  is  not  con- 
templated. 

Again  it  is  said  in  the  same  case — which  it  must  be  remembered 
was  in  quo  warranto— on  page  558 : 

"In  order  to  deprive  a  person  of  an  office  to  which  he  has  been 
declared  elected  by  the  duly  constituted  election  officers  having  that 
authority,  and  to  which  he  bears  the  customary  evidence  of  his  title, 
the  decision  of  a  contest  instituted  against  him  should  show  on  its  face, 
with  reasonable  certainty,  that  he  was  not  elected." 

These  authorities  therefore  sustain  the  claim  that  the  decision  of  the 
freeholders  cannot  be  reviewed  in  this  court  on  error.  The  jurisdiction 
of  this  court  is  confined  to  a  review  of  the  final  judgment  and  orders  of 
the  probate  court.  It  is  claimed  that  the  probate  court  erred  in  the 
service  upon  the  contestee ;  that  the  requirement  of  the  statute  as  to 
notice  is  only  fulfilled  by  personal  service,  and  that  without  personal 
service  the  probate  court  had  no  jurisdiction  to  swear  the  freeholders  or 
proceed  with  the  trial. 

The  statute  requires  the  probate  judge  to  communicate  to  the  con- 
testee notice  of  the  contest  specifying  certain  matters  and  citing  him, 
the  contestee,  to  appear,  and  also  that  when  he  issues  the  notice  to  the 
contestee  he- shall  appoint  and  summon  three  freeholders,  etc. 

From  these  terms  so  employed  in  the  statute  it  appears  that  the 
notice  must  be  "issued"  by  the  probate  court  and  that  court  must  "cite" 
the  contestee  to  appear. 
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The  term  "cite"  is  thus  defined:  "to  call"  or  "summon."  "To 
notify  a  party  of  a  proceeding  against  him  or  call  him  to  appear  and 
defend,"  and  is  applied  particularly  to  process  in  the  probate  court.  6 
Am.  &  Eng.  Enc.  Law  (2  ed.)  13. 

The  writ  therefore  containing  the  notice  and  citation  to  be  thus 
formally  issued  by  the  probate  judge  is  the  equivalent  of  the  summons 
and  is  governed  by  the  code  of  civil  procedure  as  to  the  manner  of 
service. 

What  the  rule  might  be  if  the  proceedings  in  contest  were  held  to 
be  wholly  administrative  and  not  judicial,  so  as  to  exclude  the  applica- 
tion of  the  code  of  civil  procedure  as  to  the  manner  of  service  need  not 
be  considered,  for  in  that  event  the  jurisdiction  to  review  the  sufficiency 
of  the  notice  would  not  be  conferred  on  this  court. 

The  probate  judge,  however,  after  the  decision  of  the  freeholders 
was  made,  proceeded  to  render  a  judgment  based  upon  the  freeholders' 
decision  to  the  effect  that  the  contestee  and  not  the  contestor  jvas  duly 
elected.  In  doing  so  he  exceeded  his  jurisdiction.  He  could  only  render 
judgment  for  costs.  It  may  be  claimed  that  the  judgment  of  the  probate 
court  being  without  jurisdiction  is  harmless,  but  it  has  been  held  that  a ' 
judgment  even  in  excess  of  the  court's  jurisdiction  may  be  reversed. 
Haff  v.  Fuller,  45  Ohio  St.  495  [15  N.  E.  Rep.  479]. 

So  much  of  the  judgment  of  the  probate  court  as  assumes  to  render 
a  judgment  upon  the  contest  itself  is  vacated,  set  aside  and  held  for 
naught.  In  all  other  respects  the  proceedings  of  the  probate  court  so 
far  as  they  appear  in  the  record  exclusive  of  the  bill  of  exceptions  are 
affirmed.  The  decision  of  the  freeholders  is  not  reviewed  for  want  of 
jurisdiction. 


COSTS— EMINENT  DOMAIN. 

[Hamilton  Common  Pleas,  March,  1906.] 
Wm.  P.  Devou  et  al.  v.  Cincinnati  Interterminal  Ry. 

Defendant  Dismissing  Condemnation  Pboceedings  for  Failube  to  Show  that 
Pabties  could  not  Agree,  not  Entitled  to  his  Costs,  etc 
Where  condemnation  proceedings  have  been  dismissed  on  motion  of  the  de- 
fendant property  owner,  on  the  ground  that  the  evidence  does  not  show 
an  antecedent  inability  of  the  parties  to  agree  on  the  amount  of  com- 
pensation, such  defendant  is  not  entitled  to  recover  from  plaintiff  his 
costs,  expenses,  and  attorney's  fees  under  Rev.  Stat  6434  (Lan.  10011). 
[Syllabus  by  the  court] 


Error  to  the  court  of  Insolvency. 

Keam  &  Keam,  for  plaintiffs . 
John  Qalvin,  for  defendant. 
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S.  W.  SMITH,  Jr.,  J. 

This  case,  heard  on  petition  in  error  from  the  court  of  insolvency, 
presents  the  one  question  as  to  whether  or  not  under  Rev.  Stat.  6434 
(Lan.  10011),  the  defendant,  William  F1.  Devou,  is  entitled  to  recover 
from  plaintiff  the  amount  of  his  costs,  expenses  and  attorney  fees  in 
a  suit  for  condemnation  by  plaintiff  in  the  court  below  against  him,  on 
the  ground  that  the  plaintiff  abandoned  its  suit. 

The  court  is  of  the  opinion  that  he  is  not  so  entitled  as  the  record 
shows  by  the  journal  entry  of  the  court  and  transcript  that  the  suit  was 
dismissed  below  upon  the  motion  of  the  defendant  so  to  do.  The  de- 
fendant in  error  brought  its  condemnation  suit,. proceeded  therein  and, 
after  the  evidence  was  adduced  upon  the  jurisdictional  questions,  plain- 
tiff in  error  made  a  motion  to  dismiss  the  petition  on  the  ground  that  it 
was  not  shown,  by  the  evidence  as  a  matter  of  fact  that  there  existed  be- 
fore the  bringing  of  the  action  an  inability  to  agree  with  the  plaintiffs, 
"William  P.  Devou  and  Herman  Dieckmann,  as  to  the  compensation  to 
be  paid  for  the  property  owned  by  them  or  either  of  them  sought  to  be 
condemned,  and  the  court  granted  this  motion  and  dismissed  the  case. 
This  was  not  a  voluntary  abandonment  of  the  condemnation  suit,  but 
was  a  dismissal  by  the  court  on  the  application  of  the  defendant,  and 
under  such  circumstances  the  court  is  of  the  opinion  the  plaintiff  in 
error  is  not  entitled  to  the  relief  provided  for  in  Rev.  Stat.  6434  (Lan. 
10011).    An  order  may  be  taken  in  accordance  herewith. 
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APPEAL— GUARDIAN  AND  WARD. 

[Lorain  Common  Pleas,  October  10,  1906.] 
In  re  Guardianship  of  Delia  D.  Wallace. 

Guabdian  Removed  bt  Pbobate  Coubt  fob  Want  of  Jurisdiction  to  Appoint 
must  File  Appeal  Bond. 

A  guardian  who  is  removed  by  the  probate  court  because  the  court  had  no 
jurisdiction  to  appoint  him,  cannot  perfect  an  appeal  to  the  common 
pleas  court  from 'such  order  of  removal,  by  merely  giving  written  notice 
to  the  probate  court,  of  his  intention  to  appeal.  In  such  a  case  he  is 
not  "a  party  in  a  fiduciary  capacity,"  and  does  not  "appeal  in  the  in- 
terest of  the  trust,"  and  hence  is  required  by  Rev.  Stat,  6408  (Lan. 
9984)  to  file  a  bond  in  order  to  effect  an  appeal. 

[Syllabus  by  the  court.] 

Motion  to  dismiss  appeal. 

J.  H.  Leonard,  Q.  H.  Chamberlain  and  L.  D.  Hamlin,  for  plaintiff. 
G.  A.  Resek  and  E.  G.  &  H.  C.  Johnson,  for  the  Sheffield  Land  & 
Improvement  Co. 

WASHBURN,  J. 

This  matter  is  submitted  to  the  court  upon  motion  to  dismiss  the 
appeal  in  this  case  from  an  order  of  the  probate  court  of  this  county, 
removing  L.  D.  Hamlin  as  guardian  of  Delia  D.  Wallace. 

This  motion  is  made  by  the  Sheffield  Land  and  Improvement  Com- 
pany. 

It  appears  that  Mr.  Hamlin  was  appointed  by  the  probate  court, 
guardian  of  Delia  D.  Wallace,  who  was  a  very  old  lady,  and  who  it  is 
claimed  has  a  dower  interest  in  certain  property  now  owned  by  the 
Sheffield  Land  and  Improvement  Company. 

The  Sheffield  Land  and  Improvement  Company  filed  a  motion  in 
the  probate  court  to  remove  said  guardian,  upon  the  ground  that,  said 
Delia  D.  Wallace  was,  at  the  time  of  said  appointment,  and  for  a  long 
time  previous  thereto,  had  been,  a  nonresident  of  the  state  of  Ohio. 

Hearing  was  had  upon  that  motion,  and  the  probate  court  being 
fully  advised  in  the  premises,  found  that  said  motion  was  well  taken, 
and  said  guardian  was  removed,  because  of  the  nonresidence  of  said 
Delia  D.  Wallace  at  the  time  of  said  appointment. 

That  order  was  made  by  the  probate  court  on  January  9,  1905. 
On  January  27,  1905,  as  appears  by  the  certificate  of  journal  entries 
of  probate  court,  L.  D.  Hamlin  filed  a  written  notice  of  appeal,  and  it 
is  claimed  that  that  appeal  should  be  dismissed  because  no  appeal  bond 
was  filed  by  said  Hamlin.  The  notice,  of  appeal  was  not  signed  by  L.  D. 
Hamlin,  guardian,  but  by  L.  D.  Hamlin. 

The  first  question  submitted  is  the  claim  of  the  attorneys  for  Mr. 
Hamlin,  that  the  Sheffield  Land  and  Improvement.  Company  had  no 
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right  to  file  said  motion  in  probate  court,  and  has  no  right  to  be  heard 
on  said  motion  in  this  court,  because  it  is  not  a  party  interested  in  the 
proceedings  in  the  probate  court. 

I  find  that  under  the  law  the  Sheffield  Land  and  Improvement  Com- 
pany did  have  a  right  to  intervene  in  the  probate  court,  and  has  a 
right  to  be  heard  in  this  court. 

I  will  not  stop  to  cite  the  authorities  on  that  proposition,  because 
that  question  was  involved  in  James  Murray,  In  re,  a  case  recently  de- 
cided by  this  court,  and  passed  upon  within  the  last  two  weeks  by  the 
circuit  court. 

As  I  have  said,  the  Sheffield  Land  and  Improvement  Company 
claims  that  under  the  provisions  of  Rev.  Stat.  6408  (Jlian.  9984),  this 
appeal  was  not  properly  perfected,  because  no  appeal  bond  was  filed. 
And  it  is  claimed  on  the  other  side,  that  under  the  provisions  of  said 
Rev.  Stat.  6408  (Lan.  9984),  no  appeal  bond  was  required. 

That  section  after  providing  for  the  filing  of  a  bond  within  twenty 
days  by  the  person  desiring  to  take  an  appeal,  provides  that, 

°When  the  person  appealing,  from  any  judgment  or  order  in  any 
court,  or  before  any  tribunal,  is  a  party  in  a  fiduciary  capacity,  in  which 
he  has  given  bond  within  the  state,  for  the  faithful  discharge  of  his 
duties,  and  appeals  in  the  interest  of  the  trust,  he  shall  not  be  re- 
quired to  give  bond,  but  shall  be  allowed  the  appeal,  by  giving  written 
notice  to  the  court  of  his  intention  to  appeal  within  the  time  limited 
for  giving  bond." 

It  has  been  settled  by  the  courts,  that  to  relieve  a  person  from  the 
necessity  of  giving  bond  under  this  section  at  least  two  things  are 
necessary:  First,  the  party  appealing  must  be  "a  party  in  a 
fiduciary  capacity;"  and,  Second,  he  must  "appeal  in  the  interest  of  the 
trust."    Sidwell,  In  matter  of,  67  Ohio  St.  464  [66  N.  E.  Rep.  521]. 

Even  where  the  party  appealing  is  a  party  in  a  fiduciary  capacity, 
still,  a  bond  is  required  where  he  appeals  from  a  judgment  affecting 
adversely  his  own  pecuniary  interests.  Collins  v.  Millen,  57  Ohio  St. 
289  [48  N.  E.  Rep.  1097]. 

All  of  the  cases  in  Ohio  upon  this  general  subject  have  been  cases 
where  the  existence  of  the  trust  at  the  time  of  the  attempted  appeal  has 
not  been  in  question. 

It  is  difficult  to  see  in  this  case  how  there  could  be  any  trust 
created  by  the  appointment  of  a  guardian  in  a  matter  in  which  the 
court  had  no  jurisdiction,  because  of  the  nonresidence  of  Delia  D. 
Wallace,  or  how  the  appointment  or  removal  of  a  guardian  would  in 
any  way  be  in  the  interest  of  such  a  trust. 

But,  assuming  that  the  act  of  the  court  did  create  a  trust,  the 
existence  of  the  trust   was  ended  by  the  court  before  Mr.  Hamlin  at- 
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tempted  to  appeal,  and  in  that  event  it  is  quite  plain  that  under  the  au- 
thorities Mr.  Hamlin  did  not  appeal  in  a  "fiduciary  capacity. " 

The  decision  by  the  probate  court  put  an  end  to  the  existence  of 
any  trust  that  might  have  existed  before  that  time,  and  the  finding  of 
the  court  was,  that  no  trust  had  existed,  because  it  had  no  jurisdiction 
to  appoint  a  guardian. 

A  person  cannot  be  said  to  represent  a  trust  in  a  fiduciary  capacity, 
when  that  trust  has  no  existence. 

When  the  probate  court  removed  Mr.  Hamlin,  he  ceased  to  be 
guardian,  and  he  could  then  prosecute  his  appeal  only  as  an  individual, 
and  as  an  individual  of  course  he  would  be  required  to  give  bond. 

A  case  similar  in  principle,  is  found  in  Mallory  v.  Railway,  53  Kan. 
n  557  [36  Pac.  Rep.  1059].  In  that  case  an  administratrix  had  been  ap- 
pointed of  the  estate  of  a  person  not  a  resident  or  inhabitant  of  the 
state  at  the  time  of  his  death. 

Later  on  such  administratrix  brought  suit  against  a  railroad  com- 
pany for  causing  the  death  of  the  intestate,  and  said  company  filed  a 
motion  to  remove  said  administratrix,  and  the  court  determined  that 
the  company  had  sufficient  interest  in  the  matter  to  make  it  a  competent 
party  to  institute  proceedings  in  revocation  of  the  letters  of  adminis- 
tration ;  that  was  done  and  the  letters  were  revoked. 

Appeal  was  prosecuted  from  the  order  revoking  such  letters  of  ad- 
ministration ;  but  no  bond  was  filed;  that  appeal  was  dismissed  by  the 
district  court,  and  the  Supreme  Court,  in  passing  upon  that  dismissal, 
used  this  language: 

"A  sufficient  ground  for  the  order  of  the  district  court's  dis- 
missing the  appeal  was  the  omission  of  the  appellant  to  give  an  appeal 
bond.  Under  the  statute,  every  appellant  is  required  to  file  in  the 
probate  court  a  bond,  in  such  sum,  and  with  security,  as  may  be  fixed 
and  approved  by  the  probate  court,  conditioned  that  he  will  prosecute 
the  appeal,  and  pay  all  sums,  damages,  and  costs  that  may  be  ad- 
judged against  him.  The  only  exception  to  this  rule  is,  that  no 
executor  or  administrator  is  required  to  enter  into  bond,  to  entitle  him 
to  appeal.  •  *  *  The  only  excuse  given  for  the  failure  to  give  an 
appeal  bond  is  the  claim  that  the  appeal  was  taken  by  the  administra- 
trix, and  therefore  that  she  was  exempt  from  that  requirement.  The 
-  difficulty  in  sustaining  that  claim  is,  that  her  appointment,  and  every- 
*  thing  pertaining  to  the  administration,  were  utterly  invalid.  The 
probate  court  had  no  jurisdiction  to  grant  letters  of  administration  nor 
to  confer  authority  upon  her,  and  at  the  time  when  the  attempt  was 
made  to  take,  an  appeal  the  letters  had  been  recalled,  and  an  order  and 
decree  entered  declaring  the  administration,  and  all  the  proceedings 
connected  with  the  same,  null  and  void.  In  attempting  to  appeal,  she 
was  not  acting  as  the  representative  of  the  estate,  but  was  merely  en- 
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deavoring  to  obtain  a  personal  advantage.  Not  being  an  ad- 
ministratrix, it  was  absolutely  necessary  that  a  bond  should  be  given 
before  an  appeal  could  be  taken,  and  her  failure  to  give  one  is  a  suffi- 
cient justification  for  the  ruling  of  the  court  in  dismissing  the  ap- 
peal." 

In  the  case  at  bar  the  probate  court,  after  finding  that  the  ap- 
pointment of  Mr.  Hamlin  was  illegal  because  Delia  D.  Wallace  was 
not  a  resident  of  the  state  of  Ohio  at  the  time  of  the  appointment, 
made  the  following  order: 

"It  is  therefore  ordered  that  the  said  L.  D.  Hamlin  be,  and  he 
hereby  is,  removed  as  such  guardian,  and  the*  guardianship  is  ordered 
closed  according  to  law." 

So  that  at  the  time  of  the  attempted  appeal  the  guardianship  was 
closed  according  to  law,  and  no  trust  existed,  and  Mr.  Hamlin  did  not 
appeal  in  a  "fiduciary  capacity,"  and  should  have  given  bond. 

There  is  a  later  case,  Coutlet  v.  Railway,  59  Kan.  772  [52  Pac. 
.Rep.  68],  that  is  also  in  point.    The  syllabus  of  which  reads: 

"An  administrator  who  appeals  from  an  order  of  removal  does 
not  act  in  his  representative  capacity  in  prosecuting  such  appeal,  and 
is  not  exempt  from  giving  bond  by  the  last  clause  of  Gen.  Stat.  1889. 
Par.  2977,  providing  that  'no  executor  or  administrator  shall  be  re- 
quired to  enter  into  a  bond  to  entitle  him  to  appeal.'  " 

In  that  case  a  son  was  killed,  and  his  mother  was  appointed  ad- 
ministratrix of  his  estate,  and  as  such  instituted  an  action  to  recover 
damages  for  the  death  of  her  son. 

Subsequently  the  company  sued,  by  her  for  the  death  of  her  son, 
moved  the  probate  court  to  revoke  the  letters  of  administration,  be- 
cause of  the  removal  of  the  administratrix  from  the  state.  This  motion 
was  sustained. 

From  the  order  of  removal  the  plaintiff  in  error  appealed  to  the 
district  court,  which  court  dismissed  the  appeal,  and  from  the  order  of 
dismissal  by  the  district  court,  error  proceedings  were  prosecuted  to  the 
Supreme  Court,  and  the  court  in  sustaining  the  dismissal  used  this 
language : 

"When  the  order  removing  her  was  made  by  the  probate  court, 
she  was  no  longer  administratrix.  Her  appeal  from  that  order  was  not 
an  appeal  in  behalf  of  the  estate,  or  in  furtherance  of  the  trust  she 
had  been  filling.  Her  appeal  was  the  assertion  of  a  personal  right 
only.  There  is  no  difference  in  principle  between  her  case  and  that  of 
Maliory  v.  Railway,  53  Kan.  557  [  36  Pac.  Rep.  1059],  in  which  letters 
of  administration  were  revoked  because  the  original  appointment  was 
void.  As  said  in  that  case,  'In  attempting  to  appeal,  she  was  not  acting 
as  the  representative  of  the  estate,  but  was  merely  endeavoring  to  ob- 
tain a  personal  advantage.'  " 
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These  two  cases  are  directly  in  point,  and  the  principles  announced 
are  satisfactory  to  this  court,  and  are  applicable  in  the  construction  of 
our  statute.  Rev.  Stat.  6408  (Lan.  9984),  and  finding  no  case  to  the 
contrary  in  Ohio,  the  order  may  be  made  in  this  case  dismissing  the 
appeal.  , 


APPEAL— CONSTITUTIONAL  LAW— HIGHWAYS— STATUTES. 

[Clark  Common  Pleas,  1907.] 
•Catherine  Snyder  v.  Ora  McCollough. 

Statute  Authorizing  Takino  of  Gravel  for  Road  Purposes,  Invalid. 

Revised  Statute  4715  (Lan.  8088),  authorizing  the  owner  of  lands  from  which 
gravel  is  taken  for  road  purposes  to  appeal  in  the  manner  provided  by 
Rev.  Stat  4699  (Lan.  8072)  from  the  order  of  township  trustees  award- 
ing him  compensation,  neither  statute  fixing  the  amount  of  the  appeal 
bond  nor  the  time  within  which  it  must  be  filed,  fails  to  provide  a  com-, 
plete  method  by  which  the  owner  of  private  property  taken  for  a  public 
use  may  have  damages  therefor  assessed  by  a  Jury  as  provided  by  Art.  1, 
Sec.  19  of  the  constitution,  and  is  invalid. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Appeals/*  §§  467-482;  514-524;  2 
Cyc.  Dig.,  "Bonds,"  §§  238-266;   310-348;   2  Cyc.  Dig.,  "Constitutional  Law,"  §§ 
818-848;  4  Cyc.  Dig.,  "Highways,"  §§  20-24;  91-103.— Ed.] 
[Syllabus  approved  by  the  court] 

Bowman  &  Bowman,  for  plaintiff. 
J.  L.  Zimmerman,  for  defendant. 

KUNKLE,  J. 

The  petition  in  substance  states  that  the  plaintiff  is  the  owner  of 
certain  lands  in  Pike  township,  Clark  county,  Ohio,  upon  which  gravel 
is  found  in  small  quantities;  that  the  defendant,  pretending  to  act  as 
road  supervisor  in  said  township,  without  any  proceedings  in  con- 
demnation before  any  body  or  tribunal,  and  against  the  plaintiff's  ob- 
jection, and  without  paying  or  securing  to  be  paid  to  the  plaintiff  any 
compensation  or  damage,  is  engaged  in  removing  gravel  therefrom, 
without  the  authority  of  law  and  to  the  great  and  irreparable  injury  of 
plaintiff's  lands. 

The  answer,  in  substance,  after  admitting  that  the  plaintiff  is  the 
owner  of  the  lands  in  question,  states  that  the  defendant  is  the  duly 
elected  and  qualified  road  supervisor  of  said  township,  in  road  district 
Xo.  2  of  said  township,  and  was  acting  in  such  capacity  in  removing 
said  gravel  at  the  time  stated  in  the  petition;  that  in  order  to  make, 
improve  and  repair  the  public  township  road  running  through  said 
township  near  said  lands,  it  was  and  is  necessary  for  defendant  to  go 
upon  said  lands  and  obtain  said  gravel  for  the  purpose  of  making,  im- 
proving and  repairing  said  road;  that  the  property  upon  which  the 
defendant  entered   at  the  time  of  the  commencement  of  this   action, 
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then  was  and  still  is  uncultivated  land,  not  incumbered  by  crops,  and 
the  same  is  near  to  said  road. 

The  plaintiff  demurs  to  the  answer  on  the  ground  that  the  same 
does  not  state  ffccts  sufficient  to  constitute  a  defense  to  plaintiff's  peti- 
tion. • 

The  defendant  road  supervisor  claims  the  right  to  enter  upon  said 
lands  and  remove  gravel  therefrom  for  the  purposes  stated  in  his  an- 
swer, by  virtue  of  the  provisions  of  Rev.  Stat.  4715  (Lan.  8088).  This 
section  provides,  in  substance,  that  every  supervisor  shall  open  and 
keep  in  repair  all  public  roads  in  his  road  district;  and  supervisors 
may  enter  upon  any  uncultivated  or  improved  lands  unincumbered 
by  crops,  near  to  or  adjoining  such  road  *  *  *  and  may  take  and 
carry  away  any  gravel  which  may  be  necessary  to  make,  improve  or 
repair  any  such  road,  and  the  owner  of  such  property  so  taken  by  the 
supervisor  shall  be  paid  a  reasonable  compensation  therefor  to  be  as- 
sessed by  the  trustees,  and  said  claimant  for  his  damages  may  have  an 
appeal,  as  hereinbefore  provided  for  in  Rev.  Stat.  4699  (Lan.  8072), 
and  the  amount  found  due  shall  be  paid  as  provided  in  Rev.  Stat.  4745 
(Lan.  8141). 

Does  Rev.  Stat.  4715  (Lan.  8088)  create  a  complete  procedure  by 
which  the  property  of  the  plaintiff  may  be  taken  and  his  damages  as- 
sessed and  paid,  as  required  by  law  ? 

If  the  property  owner's  constitutional  rights  have  been  protected, 
then  his  property  may  be  taken ;  if  they  have  not,  it  cannot  be  so  taken. 

Revised  Statute  4715  (Lan.  8088)  provides  that  the  property 
owner  may  appeal  from  the  award  assessed  by  the  trustees,  in  the  man- 
ner provided  in  Rev.  Stat.  4699  (Lan.  8072). 

Revised  Statutes  4699  (Lan.  8072)  provides,  in  substance,  that 
every  claimant  of  compensation  and  damages  may  appeal  to  the  pro- 
bate court  from  the  final  decision  of  the  township  trustees  confirming 
the  assessment  of  compensation  and  damages  which  appeal  shall  be 
perfected  and  docketed  as  provided  in  Rev.  Stat.  4690  (Lan.  8063). 

Revised  Statute  4690  (Lan.  8063)  provides  that  within  ten  days 
after  the  filing  of  an  appeal  bond  or  the  making  of  an  entry  for  an  ap- 
peal, the  auditor  shall  transmit  to  the  probate  court  the  original  papers 
in  the  proceeding  and  a  certified  transcript  upon  the  receipt  of  which 
the  probate  judge  shall  forthwith  docket  the  proceedings  and  set  a  day 
for  the  hearing  thereof. 

When  must  the  appeal  bond  referred  to  in  Rev.  Stat  4690  (Lan. 
8063),  be  given?  In  what  amount  shall  such  appeal  bond  be  given? 
Revised  Statute  4715  (Lan.  8088)  does  not  attempt  to  fix  any  of  these 
details,  but  refers  to  Rev.  Stat.  4699  (Lan.  8072). 

Revised  Statute  4699  (Lan.  8072)  refers  to  Rev.  Stat.  4690  (Lan. 
8063).    Neither  Rev.  Stat.  4690  (Lan.  8063)  nor  Rev.  Stat.  4699  (Lan. 
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8072)  fixes  the  time  within  which  such  appeal  bond  shall  be  given,  nor 
the  amount  of  the  appeal  bond  to  be  given,  and  therefore  the  legislature 
has  failed  to  provide  a  complete  method  by  which  the  property  owner 
may  perfect  his  appeal  in  the  probate  court,  and  have  the  amount  of 
his  damages  assessed  by  ft  jury,  as  provided  by  the  constitution. 

If  Rev.  Stat.  -4715  (Lan.  8088)  had  referred  to  Rev.  Stat.  4697 
(Lan.  8070)  and  Rev.  Stat.  4699  (Lan.  8072)  instead  of  Rev.  Stat. 
4J699  (Lan.  8072)  alone,  then  we  think  a  complete  mode  of  appeal 
wrould  have  been  provided. 

Revised  Statute  4697  (Lan.  8070)  provides,  in  substance,  how  an 
appeal  may  be  perfected  from  the  final  decision  of  the  township  trus- 
tees, the  amount  of  the  bond  to  be  given  by  the  appellant,  and  the  time 
within  which  such  bond  shall  be  given. 

None  of  the  sections  above  quoted  refer  in  any  manner  to  Rev. 
Stat.  4697  (Lan.  8070).  If  Rev.  Stat.  4699  (Lan.  8072)  read  that  an 
appeal  might  be  perfected  as  hereinbefore  in  this  chapter  provided, 
then  the  provisions  of  Rev.  Stat.  4697  (Lan.  8070)  would  be  applicable. 
Revised  Statute  4699  (Lan.  8072),  however,  merely  provides  that  an 
appeal  shall  be  perfected  and  docketed  in  the  manner  hereinbefore 
prescribed  in  Rev.  Stat.  4690  (Lan.  8063),  thus  limiting  the  reference 
to  the  provisions  of  that  chapter  to  Rev.  Stat.  4690  (Lan.  8063),  which 
section  does  not  cover  the  defects  suggested. 

Are  we  warranted  in  finding  that  the  legislature  rueant  to  refer  to 
Rev.  Stat.  4690,  4697  (Lan.  8063,  8070)  when  the  reference. is  expressly 
limited  to  Rev.  Stat.  4690  (Lan.  8063)  ? 

The  case  of  King  v.  Cemetery  Assn.  67  Ohio  St.  240  [65  N.  E.  Rep. 
882],  is  similar  to  the  case  at  bar. 

The  legislature  attempted  to  confer  upon  cemetery  associations  the 
right  to  acquire  property  by  condemnation,  for  certain  purposes.  The 
act  provided  that  an  appeal  might  be  taken  in  the  manner  provided  in 
chapter  4,  title  6  of  the  Revised  Statutes  of  Ohio.  It  was  claimed  in 
that  case  that  through  mistake  the  section  read  chapter  4,  title  6,  when 
it  was  apparent  that  the  legislature  meant  chapter  4,  title  7. 

The  Supreme  Court,  on  page  244  of  this  report,  say:  "The  intent 
of  the  legislature  is  determined  from  what  it  says,  and  if  its  language  is 
clear  and  unambiguous,  the  courts  have  no  authority  to  change  it,"  and 
held  that  the  act  in  question  was  invalid. 

In  the  case  of  Slingluff  v.  Weaver,  66  Ohio  St.  621  [64  N.  E.  Rep. 
574],  the  Supreme  Court  say: 

"The  question  is  not,  What  did  the  general  assembly  intend  to 
enact,  but  what  is  the  meaning  of  that  which  it  did  enact  ?  That  body 
should  be  held  to  mean  what  it  has  plainly  expressed,  and  hence  no 
room  is  left  for  construction.' ' 

Our  Supreme  Court  has  also  reached  the  same  conclusion  in  the 
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case  of  Hough  v.  Manufacturing  Co.  66  Ohio  St.  427  [64  N.  E.  Rep. 
521]. 

If  the  legislature  has  failed  to  provide  an  appeal  from  the  award 
of  the  trustees,  so  that  the  plaintiff  may  have  her  damages  assessed  by 
a  jury,  as  required  by  Art.  1,  Sec  19  of  the  constitution,  then  the 
statutory  provisions  under  which  the  defendant  is  assuming  to  act, 
are  invalid.  Hendershot  v.  State,  44  Ohio  St.  208  [6  N.  E.  Rep.  245], 
which  case  involves  a  construction  of  Rev.  Stat.  4715  (Lan.  8088)  prior 
to  its  amendment;  Reckner  v.  Warner,  22  Ohio  St.  275;  Lamb  v. 
Lane,  4  Ohio  St.  167. 

Revised  Statutes  1482,  1483,  1484  (Lan.  2940,  2941,  2942)  provide 
a  complete  plan  by  which  the  township  trustees  may  acquire  this  land 
by  condemnation,  if  they  are  unable  to  agree  with  the  owner  as  to  the 
compensation  to  be  paid,  but  the  township  trustees  are  not  attempting 
to  proceed  under  these  sections,  to  condemn  this  land. 

It  is  a  well-settled  rule  that,  when  public  authorities  seek  to  take 
private  property  from  an  individual,  the  law  will  be  strictly  construed 
in  favor  of  the  property  owner. 

Counsel  for  defendant  claims  that  road  supervisors  have,  for  many 
years,  acquired  the  necessary  gravel  to  make  and  repair  public  roads, 
by  virtue  of  the  provisions  of  Rev.  Stat.  4715  (Lan.  8088),  and  that 
to  deprive  them  of  the  right  to  quickly  appropriate  the  necessary  ma- 
terials will  greatly  embarrass  them  in  the  work  of  repairing  the  public 
roads.  This  may  be  true,  but  the  suggestion  does  not  assist  in  deter- 
mining the  legal  question  involved.  This  suggestion  should  be  addressed 
to  the  legislature,  rather  than  to  the  courts. 

The  demurrer  of  the  plaintiff  to  the  answer  of  the  defendant  will 
be  sustained. 


PLEADING— DAMAGES. 

[Licking  Common  Pleas,  January  Term,  1907.] 
Albert  R.  Bader  v.  Columbus,  B.  L.  &  X.  Traction  Co. 

1.  Recovery  Confined  to  Injuries  as  Pleaded. 

No  recovery  can  be  had  for  an  injury  that  is  not  set  out  in  the  petition, 
as  where,  in  an  action  for  damages  for  being  ejected  from  a  street  car, 
plaintiff  alleges  his  feelings  as  his  only  injury,  he  cannot  claim  an  injury 
to  his  arm  as  an  element  of  compensation. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleading,"  §§•  373-380. — Ed.] 

2.  When  Attorneys*  Fees  and  Expenses  of  Suit  may  be  Recovered. 

To  entitle  a  plaintiff,  who  has  been  ejected  from  a  street  car,  to  recover 
attorneys'  fees  and  other  expenses  incurred  by  prosecuting  his  suit  for 
damages,  it  must  be  alleged  and  shown  that  the  ejectment  was  done 
maliciously.  And  a  request  to  charge  that  the  defendant  is  liable  for 
counsel  fees  of  plaintiff's  counsel — which  ignores  the  element  of  malice 
is  properly  refused. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Damages,"  §§  586-619.— Ed.] 

[Syllabus  approved  by  the  court] 
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Flory  &  Flory  and  Robbins  Hunter,  for  plaintiff. 
J.  R.  Fitzgibbon  and  W.  R.  Pomerene,  for  defendant . 

SEWARD,  J. 

The  case  of  Albert  R.  Bader  against  the  Columbus,  Buckeye  Lake 
and  Newark  Traction  Company  is  submitted  to  the  court  upon  a  motion 
for  a  new  trial. 

This  is  an  action  that  was  tried  to  a  jury.  The  plaintiff  brought 
an  action  alleging  in  substance  that  he  was  a  passenger  on  one 
of  the  defendant's  cars  in  this  city,  and  that  the  conductor  unlawfully, 
forcibly,  wilfully,  maliciously,  and  insultingly  and  in  the  presence  of 
a  large  number  of  people,  refused  to  carry  him  upon  its  car,  and 
ejected  him  therefrom,  to  his  damage  in  the  sum  of  $300. 

The  case  was  submitted  to  a  jury  and  the  jury  brought  in  a  verdict 
of  one  cent  damages. 

The  principal  grounds  of  complaint  are: 

That  the  court  erred  in  its  charge  to  the  jury;  and  in  refusing  to 
give  requests  which  were  asked  to  be  given  on  the  part  of  the  plaintiff 
to  the  action. 

One  of  the  requests  was,  that  they  had  a  right  to  take  into  con- 
sideration in  estimating  the  value  of  the  damages,  the  injury  to  the 
arm  of  the  plaintiff.  There  was  no  charge  in  this  petition  that  he  was 
injured  in  the  arm,  but  that  he  was  injured  in  his  feelings.  His  in- 
jured feelings  were  the  matter  in  controversy.  The  court  did  not  think 
that  the'  question  of  the  injury  to  his  arm  could  lawfully  be  considered 
by  the  jury,  because  it  was  not  charged  to  be  part. of  his  injury  in  the 
petition. 

It  is  claimed  on  the  part  of  plaintiff's  counsel  that  anything  that 
would  naturally  result  from  the  act  of  the  defendant  ejecting  him 
from  the  car,  was  a  proper  matter  for  the  consideration  of  the  jury. 
If  the  injury  to  the  arm  would  naturally  result  from  his  ejection  from 
the  car,  that  would  be  true.  But  is  that  so?  Would  it  naturally  result 
that  his  arm  would  be  injured  in  being  ejected  from  the  car?  As  the 
court  announced  during  the  trial  of  the  case,  suppose  his  leg  had  been 
broken,  and  it  did  not  charge  that  he  was  injured  in  that  respect,  but 
simply  charged  that  he  was  simply  wounded  in  his  feelings,  etc.  The 
court  does  not  think  that  that  should  be  taken  into  consideration,  and 
the  court  thinks  that  the  charge  was  right  in  that  regard. 

Counsel  for  the  plaintiff  requested  this  charge  to  be  given  to  the 
jury,  and  the  court  refused  to  give  it : 

"If  the  jury  find  that  the  defendant  is  liable  to  the  plaintiff,  the 
jury  may  allow  as  damages  such  sum  as  they  may  find  reasonable  as 
to  compensate  the  plaintiff  for  his  attorney  fees  and  such  other  expenses 
as  he  may  incur  in  the  prosecution  of  this  action." 

Now,  if  this  charge  had  gone  somewhat  further  it  might  have  been 
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proper  to  have  given  it ;  but  it  did  not  go  to  the  extent  that  I  think  the 
law  demands  that  it  should  go  in  the  charge  to  the  jury.  Suppose  that 
he  were  unlawfully  ejected  from  the  car  (and  that  was  one  of  the 
charges  in  this  petition)  and  suppose  there  were  no  other  charges;  sup- 
pose the  charge  of  malice  was  not  contained  in  ^  the  petition  and  that 
he  was  simply  unlawfully  ejected  from  the  car.  Would  that  necessarily 
include  the  right  to  counsel  fees  in  the  case  without  any  malice  being 
charged  ? 

The  charge  does  not  say:  "That  if  the  jury  find  that  the  defend- 
ant is  liable  to  the  plaintiff,  and  that  he  was  maliciously  ejected  from 
the  car,"  but  it  says: 

"That  if  the  jury  find  that  the  defendant  is  liable  to  the  plain- 
tiff, the  jury  may  allow  as  damages  such  sum  as  they  find  reasonable 
to  compensate  the  plaintiff  for  his  attorney  fees  and  such  other  ex- 
penses as  he  may  incur  in  the  prosecution  of  this  action.' ' 

The  court  does  not  think  that  that  is  a  proper  charge  to  be  given 
in  this  case,  and  therefore  refused  it. 

This  motion  for  a  new  trial  may  be  overruled  and  exceptions. 


FALSE  IMPRISONMENT— PETITION. 

[Licking  Common  Pleas,  January  Term,  1907.] 
Samuel  Shank  v.  St.  Louisville  (Vil.)  et  al. 

Sufficiency  of  Petition  Charging  a  Village  with   Liability  of  Act  of  its 
Officials. 
To  charge  a  village  with  the  liability  for  the  false  imprisonment  of  one  who 
was  wrongfully  arrested  by  the  mayor  and  marshal,  It  is  necessary  for 
the  plaintiff  to  allege,  in  his  petition,  that  the  said  officers  were  acting  in 
their  official  capacity  when  they  made  the  arrest. 
[Syllabus  approved  by  the  court.] 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "False  Imprisonment,"  §§  15-20; 
6  Cyc.  Dig.,  "Municipal  Corporations/'  §  2710.— Ed.] 

Russell  &  Horner,  for  plaintiff. 
S.  L.  James,  for  defendants . 

SEWARD,  J. 

The  case  of  Samuel  Shank  v.  Village  of  St.  Louisville  et  al:    This 
is  a  petition  to  recover  damages  from  the  village  of  St.  Louisville  and  * 
the  other  defendants  in  the  case  for  unlawfully  depriving  him  of  his 
liberty.    The  petition  states : 

"Now  comes  the  plaintiff,  Samuel  Shank,  and  for  his  cause  of  ac- 
tion herein,  says:  That  he  is  a  resident  of  St.  Louisville,  Ohio,  a  vil- 
lage duly  incorporated  under  the  laws  of  the  state  of  Ohio;  that  E. 
Follett  Dush  was  at  the  times  hereinafter  set  forth  the  mayor  of  said  * 
village,  and  that  Harvey  Billman  was  the  marshal  of  said  village  at 
the  times  hereinafter  set  out ;  that  the  village  of  St.  Louisville,  E.  Fol- 
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lett  Dush  and  Harvey  Billman,  on  August  5,  1906,  .said  defendants, 
arrested  this  plaintiff  and  imprisoned  him  and  unlawfully  and  by  force 
deprived  him  of  his  liberty  for  thirty  hours,  on  no  charge  and  without 
any  legal  warrant  or  any  legal  process  of  any  kind  or  description.' * 

It  is  quite  certain  that  the  village  cannot  be  held  in  this  case  un- 
less these  parties  were  acting,  when  they  arrested  him,  as  officers  of  the 
village;  and  it  does  not  so  allege.  It  alleges  that  they  were  officers, 
but  not  that,  in  their  official  capacity  as  officers,  they  caused  this  arrest 
to  be  made. 

This  is  a  motion  to  make  the  petition  more  definite  and  certain  by 
setting  out  in  what  capacity  the  village  caused  his  incarceration  in  the 
jail,  and  in  what  capacity  they  were  acting — whether  as  officers  or 
otherwise. 

The  court  thinks  that  if  a  demurrer  had  been  interposed  to  the  pe- 
tition, it  would  have  been  sustained;  but  the  motion  may  be  sustained, 
and  leave  given  to  amend. 


CARRIERS— EJECTMENT  OF   PASSENGERS— STREET  RAIL- 
WAYS. 

[Franklin  Common  Pleas,  May  1,  1907.] 
Paul  Judge  v.  Columbus  Ry.  &  Light  Co. 

Reasonableness  of  Tender  of  Bill  in  Payment  of  Fabe  on  Street  Cab. 

It  Is  unreasonable  for  a  passenger  on  a  street  car  to  tender  a  ten  dollar 
bill  to  the  conductor  in  payment  of  a  five  cent  fare;  and  it  is  the  duty 
of  such  passenger  to  leave  the  car  promptly  upon  being  requested  to  do 
so  by  the  conductor,  and  he  cannot  recover  for  being  ejected  if  he  does 
not  leave. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Carriers,"  §§  671-720. — Ed.] 

[Syllabus  approved  by  the  court] 

F.  S.  Monnett,  for  plaintiff, 
H.  A.  Toland,  for  defendant. 

BIGGER,  J. 

The  plaintiff  in  this  case  recovered  a  judgment  against  the  de- 
fendant for  three  hundred  dollars  upon  the  claim  that  he  was  wrong- 
fully ejected  from  the  car  of  the  defendant  company  upon  which  he 
was  a  passenger.  The  plaintiff  tendered  to  the  conductor  a  ten-dollar 
bill  in  payment  of  his  fare  and  the  conductor  informed  him  he  could 
not  change  it  and  ordered  the  defendant  to  leave  the  car  or  pay  his 
fare.  The  court  instructed  the  jury  as  a  matter  of  law  that  it  was  un- 
reasonable to  tender  a  ten-dollar  bill  to  the  conductor  of  a  street  car 
in  payment  of  a  five  cent  fare.  Upon  that  proposition  I  think  there 
can  be  no  doubt  in  the  absence  of  any  showing  that  there  was  any  rule 
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of  the  company  which  required  conductors  to  make  change  fop  so  large 
a  bill.  There  are  but  three  reported  cases  in  this  country  upon  this 
point;  in  all  three  of  them  the  bill  tendered  was  five  dollars  and  the 
decision  in  two  of  the  three  was,  that  it  was  unreasonable  to  tender  a 
five-dollar  bill  and  that  it  was  the  duty  of  the  passenger  to  leave  the 
car  upon  request  of  the  conductor. 

In  this  case  I  am  clear  that  upon  the  evidence  the  plaintiff  is  not 
entitled  to  recover.  The  jury  must  have  misunderstood  the  charge  of 
the  court  or  were  influenced  by  passion  or  prejudice  in  arriving  at  the 
verdict  they  did.  The  plaintiff  himself  did  not  claim  that  there  was 
any  force  used  in  ejecting  him  beyond  the  mere  laying  of  his  hand  upon 
his  arm  or  shoulder.  The  court  instructed  the  jury  that  it  was  the  duty 
of  the  plaintiff  to  leave  the  car  promptly  upon  being  requested  to  do 
so  and  that  if  he  delayed  the  car  the  conductor  would  have  a  right  to 
use  such  force  as  was  reasonably  necessary  to  eject  him  although  he 
might  state  he  would  leave.  One  of  the  witnesses,  a  passenger  on  the 
car,  testified  that  his  attention  was  only  directed  to  the  controversy  by 
reason  of  the  unusual  delay  of  the  car  at  that  point.  There  was  no  evi- 
dence to  contradict  this  but  it  is  entirely  in  accord  with  the  evidence, 
as  upon  the  plaintiff's  own  testimony  he  was  having  a  dispute  with  the 
conductor  and  insisting  upon  his  taking  his  fare.  That  being  true  the 
conductor  did  not  exceed  his  rights  in  the  premises  by  urging  him  to 
get  off  in  the  manner  he  did. 

The  verdict  is  manifestly  against  the  law  and  the  evidence  in  the 
case  and  for  that  reason  the  verdict  must  be  set  aside  and  a  new  trial 
granted. 


CONTEMPT— DIVORCE  AND  ALIMONY. 

[Franklin  Common  Pleas,  October,  1906.] 
Mary  A.  Borror  v.  Watson  A.  Borror. 

Owe  Failing  to  Comply  with  Order  to  Pat  Alimony  not  in  Contempt  if  He 
has  Shown  a  Disposition  to  Comply  but  has  Been  Unable. 
A  husband  who  has  been  ordered  to  pay  a  sum  of  money  down  and  monthly 
payments  as  alimony  is  not  in  contempt  for  refusing*  to  obey  the  order, 
if  it  is  not  shown  that  his  income  during  the  time  in  question  was  suffi- 
cient to  enable  him  to  comply  with  the  order,  and  if  he  shows  that  he 
attempted  to  raise  the  required  amount  by  mortgaging  his  real  estate, 
but  his  wife  refused  to  join  in  the  mortgage  deed. 
[Syllabus  approved  by  the  court.] 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contempt,"  §§  45-59;  3  Cyc.  Dig., 
"Divorce  and  Alimony,"  §§  306-326.— Ed.] 

The  plaintiff,  Mary  A.  Borror,  caused  the  defendant,  Watson  A. 
Borror,  to  be  arrested  on  September  18,  1906,  for  contempt  of  court  in 
failing  to  pay  temporary  alimony  which  alimony  was  ordered  on  June  2, 
1906,  as  follows:      $250  payable  immediately  and  the  further  sum  of 
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$50  per  month,  payable  on  the  last  day  of  each  and  every  month. 
Plaintiff  received  on  said  order  the  sum  of  $154.90.  The  -defendant, 
answering,  said  that  he  had  turned  over  to  the  defendant  all  of  his  per- 
sonal property;  that  he  had  no  moneys  nor  securities  of  any  kind  or 
character,  and  that  he  had  offered  to  sell  or  mortgage  his  real  estate  for 
the  purpose  of  obeying  the  orders  of  the  court,  but  that  the  plaintiff  re- 
fused to  join  in  a  deed  or  mortgage. 

Lentz,  Fritter,  Belchor  &  Conner,  for  plaintiff. 
C.  I.  Saviers,  for  defendant. 

EVANS,  J. 

The  evidence  shows  that  defendant  for  the  period  covered  by  this 
inquiry — about  three  months  from  the  latter  part  of  June  to  date,  had 
following  income: 

Eoom  over  saloon  at  $8  per  month  for  three  months $  24  00 

Shadesville  property  at  $108,  $60  and  $30  per  year — three  mos.  49  50 
Third  street  property  $27  per  month  for  three  months 81  00 

$154  50 
On  August  10,  he  received  for  wheat  sold 207  05 

$361  55 

July  25,  paid  taxes   $  78  05 

Saloon  rent,  three  months 150  00 

Keep  of  self,  which  he  puts  at  $3.50  per  week,  three  months 42  00 


$270  05 


Defendant  claims  he  lost  between  $400  and  $500  on  the  Immel  con- 
tract ;  says  he  cannot  tell  what  profit  he  has  in  Scioto  dam  contract ;  that 
he  owes  for  lumber,  work,  also  for  cement  and  hardware.  Miller  says 
the  profit  will  be  about  $150.  Until  that  is  settled,  it  could  not  be 
taken  into  consideration  here  as  the  profit  would  not  have  been  realized 
during  the  period  of  time  under  inquiry.  There  was  also  a  contract  on 
market  house  for  $17. 

This  would  show  a  margin  of  something  over  $100  in  receipts  above 
expenses. 

I  am  not  able  to  determine  from  the  evidence  whether  the  saloon 
did  or  did  not  make  a  profit,  or  lost  money. 

Defendant  says  that  since  this  suit,  the  saloon  has  lost  money; 
that  he  lost  trade.  And  there  is  no  evidence  conclusive  to  show  that  it 
made  a  profit. 

The  fact  that  the  sheriff  was  not  able  to  sell  the  part  thereof  levied 
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on  the  execution  would  tend  to  show  that  it  was  not  a  profitable  con- 
cern. 

While  there  is  some  evidence  tending  to  show  that  the  barkeeper 
started  reports  that  the  property  would  not  be  sold  on  the  execution, 
yet,  this  is  not  traced  to  defendant,  nor,  is  it  entirely  sufficient  to  ex- 
plain why  it  would  not  have  sold  on  a  repeated  effort  to  thati  effect  if 
made,  if  it  was  a  valuable  concern. 

So  that  it  may  be,  so  far  as  the  evidence  goes,  as  the  defendant 
claims,  that  part  of  this  income  above  went  to  pay  rental  for  the  jf 
saloon.  i 

Another  matter  that  is  complicated  by  the  evidence  is  the  outcome 
of  the  Immel  contract.  Defendant  claims  he  lost  $400  or  $500  on  that 
contract ;  and  the  evidence  does  not  dispute  that.  At  least,  there  is  no 
evidence  to  show  the  exact  state  of  that  account.  And  I  am  not  pre- 
pared to  say  from  the  evidence  but  that  there  may  have  been  a  loss 
on  that  contract,  and  that  money  from  the  above  sources  may  have,  in 
part  at  least,  been  lost  on  that  contract.  Miller  testifies  that  defendant 
owes  several  men  who  worked  for  him,  including  himself,  and  also 
material  men. 

It  may  be,  so  far  as  the  evidence  discloses,  that  the  money  which 
he  might  otherwise  have  applied  on  the  order,  was  lost  on  the  Immel 
contract. 

One  thing  the  court  must  take  into  consideration  in  charges  of  this-, 
character  is,  whether  the  party  charged  has  or  has  not  manifested  a. 
disposition  to  obey  the  order,  or  to  disregard  it. 

The  defendant  in  this  case  turned  over  all  the  personal  property 
to  plaintiff;  and  also  left  her  in  possession  of  the  household  goods. 
Substantially  all  this  has  been  sold  except  the  household  goods,  but  un- 
fortunately it  did  not  sell  for  enough  to  satisfy  the  amount  required 
by  the  order. 

In  addition,  the  evidence  shows  that  defendant  made  some  efforts 
to  borrow  money  to  pay  this  alimony  but  did  not  succeed. 

He  also  offered  to  encumber  some  of  his  real  estate  for  this  purpose, 
but  plaintiff  refused  to  agree  to  this,  and  he  was  thereby  unable  to 
mortgage  any  real  estate  for  a  loan. 

These  efforts  on  the  part  of  defendant  tend  to  show  a  disposition  on 
his  part  to  comply  with  the  order. 

The  real  estate  that  he  owns  renders  him  amply  able  to  raise  the 
money  and  pay  the  alimony.  According  to  the  evidence  the  real  estate 
is  worth,  about  $15,000  with  mortgage  encumbrances  of  about  $2,500. 
He  has  some  debts  in  addition,  but  the  later  are  not  now  encumbrances 
on  the  real  estate. 

So  that  he  is  amply  able  to  pay  this  alimony.  But  the  court  can- 
not find  him  in  contempt  for  not  paying  the  alimony  out  of  his  real 
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estate,  because  he  offered  so  to  do  but  plaintiff  refused  to  have  the 
money  raised  in  this  manner. 

By  encumbering  the  real  estate  it  would  not  be  necessary  to  raise 
a  fund  in  addition  to  that  necessary  to  comply  with  the  order.  Hence, 
in  so  doing,  the  defendant  would  not  necessarily  realize  a  fund  for  him- 
self out  of  the  real  estate. 

Orders  for  the  payment  of  alimony  are  strictly  enforced  by  our 
courts,  and  when  one  is  in  contempt  for  nonpayment  under  such  an 
order,  he  must  sustain  the  punishment  provided  by  law. 

But  if  his  failure  to  pay  the  alimony  and  comply  with  the  order 
is  because  of  want  of  money  on  his  part  so  to  do  and  he  has  made  a 
reasonable  and  diligent  effort  to  comply  and  he  is  not  at  fault  for  such 
failure,  then,  while  he  still  remains  under  the  obligation  under  the 
order,  yet  he  could  not  be  held  in  contempt  of  court. 

The  failure  of  the  evidence  to  show  that  said  saloon  earned  a  profit 
during  said  period  of  time;  and  failure  to  show  that  the  Immel  contract 
was  at  a  profit  rather  than  a  loss,  and  that  thereby  the  residue  of  said 
income  from  rents,  etc.,  after  paying  necessary  expenses,  may  have  been 
eaten  up  in  that  business  and  that  contract,  do  not  satisfy  the  court  that 
the  defendant,  from  said  sources,  could  have  paid  this  alimony.  And  his 
efforts  to  raise  the  money  and  pay  it  from  an  encumbrance  on  the  real 
estate  tends  to  show  that  he  was  not  without  a  disposition  to  obey  the 
order. 

For  the  above  reasons,  I  am  of  the  opinion  that  the  charge  of  con- 
tempt is  not  supported  by  the  evidence. 

The  defendant  is,  therefore,  discharged  from  said  contempt  pro- 
ceedings. 

Exceptions. 
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ATTACHMENT— CONTRACTS— FACTORS. 

[Superior  Court  of  Cincinnati,  General  Term,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  J  J. 

Louisville  Coal  &  Coke  Co.  v.  Pocahontas  Co. 

Greenbrier  Coal  &  Coke  Co.  v.  Pocahontas  Co. 

1.  Contract  by  whose  Terms  Firm  Made  "Sole  Agents"  to  Sell  Coal  on 
Per  Centage  Commission  at  Prices  Fixed  by  Principal,  Coal  to  be  in  the 
Name  of  Agent,  Payments  to  be  Guaranteed,  and  Selling  Charges  Paid  by  . 
Agent,  Makes  Latter  Del  Credere  Factor  and  Coal  Property  of  Principal. 

A  partnership,  doing  business  with  a  coal  company  under  a  contract,  by 
the  terms  of  which  the  partnership  is  denominated  the  "selling  agents" 
of  the  company,  coal  is  shipped  in  the  name  of  the  partnership,  sold 
by  them,  taxes  paid  on  coal  on  hand  and  advances  on  shipments  and 
selling  charges  paid  by  the  partnership,  and  payment  on  sales  guar* 
anteed,  but  sales  made  at  prices  fixed  by  the  company  and  compensation 
to  the  partnership  fixed  at  a  percentage  commission  on  sales  made, 
stands  to  the  coal  company  in  the  relation  of  a  del  credere  factor  and 
holds  the  coal  as  the  property  of  the  company. 

2.  Attachment  Dismissed  if  Property  not  Reduced  to  Possession  by  Court, 
_  although  Notice  and  Writ  Duly  Served. 

Coal  held  by  a  del  credere  factor  of  a  nonresident  is  subject  to  attachment 
in  this  state  in  the  hands  of  the  factor,  but  an  attachment  accompanied 
by  notice  of  garnishment  properly  served  but  not  accompanied  by  a 
reduction  to  possession  of  the  coal  by  an  officer  of  the  court  is  not 
complete  and  a  motion  to  dismiss  will  be  sustained. 

[Syllabus  approved  by  the  court] 

Reserved  from  special  term  on  motions  to  dismiss  attachments. 

Drausin  Wulsin  and  F.  O.  Suire,  for  plaintiffs. 
Herron,  Gatch  &  H  err  on,  for  defendants. 

HOSEA,  J. 

By  the  act  of  52  0.  L.  36  (Rev.  Stat.  493;  Lan.  789)  this  court  is 
given  jurisdiction  of  actions  brought  against  a  nonresident  of  this 
state  or  a  foreign  corporation  where  property  of,  or  debts  owing  to, 
the  defendant  may  be  found  in  the  city  of  Cincinnati. 

These  suits  are  brought  against  a  foreign  corporation,  and  the 
primary  question  involved  in  these  motions  arises  upon  the  validity 
and  effect  of  a  garnishment  served  upon  a  partnership  composed  of 
nonresident  partners  doing  business  within  the  jurisdiction  of  the  court. 

It  may  be  premised  as  a  cardinal  principle  that  the  jurisdiction  of 
the  court  in  suits  against  nonresidents  depends  upon  and  is  limited 
in  extent  to  property  taken  into  custody  upon  attachment  proceedings 
duly  had.  The  suits  therefore  become,  essentially,  proceedings  in  rem. 
Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio  St.  545,  556  [57  N.  B.  Rep.  446; 
78  Am.  St..  Rep.  743] ;  OH  Well  Supply  Co.  v.  Koen,  64  Ohio  St.  422, 
429  [60  N.  E.  Rep.  603].  •  The  fact  that  such  property,  subject  to  gar- 
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nrahment,  exists  in  the  hands  of  the  garnishee,  must  be  found  before 
the  suit  in  attachment  can  proceed  to  final  judgment.  Meyers'  v. 
Smith,  29  Ohio  St  120. 

It  is  a  settled  principle  also  that  in  proceedings  depending  not 

upon  natural  right  but  upon  statutory  authority  solely,  the  conditions 

imposed  by  the  statute  as  the  basis  of  remedial  action  must  be  complied 

with.    Attachment   laws   are  therefore  strictly  construed  as  against 

Ahe  party  seeking  their  enforcement.    Cook  v.  Engine  Works,  10  Circ. 

JDec.  236  (19  R.  732) ;  Endel  v.  Leibrock,  33  Ohio  St.  254. 

In  the  case  at  bar  the  summons  issued  January  8,  1903,  is  re- 
turned "not  found,"  and  an  order  of  attachment  January  8,  1905,  is 
returned  indorsed: 

"1903,  January  8.  No  goods  or  chattels,  lands  or  tenements  found 
to  attach,  and  I  have  this  day  served  Castner,  Curran  &  Bullitt  with  a 
true  copy  x)f  this  writ  and  notice  to  garnishee  by  leaving  the  same  at 
*the  usual  place  of  business  of  said  partnership  and  with  H.  R.  Mather, 
manager  of  said  firm,  personally,  at  11:55  o'clock,  and  have  sum- 
moned them  to  appear  and  answer  as  required  by  law." 

•  The  statutory  basis  for  service  upon  garnishee  is  an  affidavit  de- 
scribing the  property  coupled  with  the  inability  of  the  officer  to  get 
possession  of  the  same.  Revised  Statute  5530  (Lan.  9059).  If  the 
garnishee  be  a  partnership,  service  may  be  made  by  leaving  a  copy  of 
the  order  and  notice  to  the  garnishee  to  appear  in  court  and  answer, 
at  the  usual  place  of  doing  business,  etc.  Revised  Statute  5534  (Lan. 
9063).  It  is  further  provided  that  the  garnishee  shall  stand  liable  to 
the  plaintiff  in  attachment  for  all  property  of  the  defendant  in  his 
hands  and  money  and  credits  due  from  him  to  the  defendant  from  the 
time  he  is  served  with  the  written  notice  mentioned  in  Rev.  Stat.  5530 
(Lan.  9059).    Revised  Statute  5538  (Lan.  9067). 

Incidentally  it  has  been  held  that  the  service  holds  only  such  prop- 
erty as  is  at  the  time  in  the  hands  of  the  garnishee.  Rice  v.  Farnham, 
4  Dec  217  (7  N.  P.  189). 

The  question  here  then  is  a  jurisdictional  one,  namely:  Is  there 
property  or  are  there  credits  lawfully  in  the  custody  of  the  court  by 
virtue  of  the  proceedings  had  in  this  case  f 

So  far  as  concerns  the  objection  that  a  garnishment  proceeding 
will  not  lie  against  the  property  or  credits  of  a  nonresident  debtor,  as 
intimated  in  a  dictum  in  Root  v.  Davis,  51  Ohio  St.  29  [36  N.  B.  Rep. 
669;  23  L.  R.  A.  445],  it  seems  to  be  conclusively  answered  to  the 
contrary  by  Judge  Sayler  in  a  case  decided  by  him  when  on  the 
bench  of  the  common  pleas.  See  Ooebel  v.  Bank,  4  Dec.  127  (3  N.  P. 
109). 

The  garnishee  has  filed  no  answer;  but,  under  the  order  of  the 
court,  H.  R.  Mather,  the  local  agent  of  the  garnisheed  firm,  appeared 
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before  a  referee  and  admitted  the  service  of  garnishee  process  and  claimed 
ignorance  of  any  relation  of  indebtedness  of  the  firm  represented  by 
him,  and  that  no  account  with  the  Pocahontas  Company  existed  on  his 
books,  that  his  custom  was  to  deposit  all  collections  from  sales  in  bank 
here  to  the  credit  of  Castner,  Curran  &  Bullitt,  Philadelphia,  excepting 
a  small  amount  reserved  as  an  agency  fund. 

Upon  a  subsequent  examination  he  could  not  answer  as  to  amount 
of  eoal  on  hand  on  January  8,  1904,  as  his  books  had  all  been  sent  to 
the  head  office  in  Pennsylvania  since  his  first  examination,  and  he  re- 
fused to  request  their  return;  but  upon  the  order  of  the  referee,  how- 
e\cer,  he  subsequently  testified  that  he  had  done  so  but  the  firm  de- 
clined to  send  the  books  or  give  any  information. 

In  support  of  the  motion  to  dismiss  the  attachment,  the  defendant 
files  affidavits  of  Tierney,  president,  and  Goodwill,  secretary,  of  the 
Pocahontas  Company;  and  of  Castner,  of  the  garnisheed  firm,  claiming 
in  substance  that  the  parties  are  all  nonresidents  of  Ohio ;  that  Castner, 
Curran  &  Bullitt  owe  nothing  to  the  Pocahontas  Company;  that  the 
Pocahontas  Company  has  no  property  in  Ohio;  that  the  Castner,  Curran 
&  Bullitt  firm  was  not  formed  to  do  business  in  Ohio,  and  never  had 
any  property  of  the  Pocahontas  Company  in  its  possession  in  Ohio,  and 
has  no  contract  with  the  Pocahontas  Company  made  or  to  be  performed 
in  Ohio. 

Against  the  motion,  the  plaintiff  presents,  in  addition  to  the  testi- 
mony of  Mather  before  the  referee,  affidavits  of  Justus  Collins,  presi- 
dent, Javius  Collins,  secretary  and  treasurer,  and  J.  S.  Jameson, — all  of 
plaintiff  company  and  H.  W.  O'Keefe,  agent  at  Bluefield,  West  Vir- 
ginia, of  the  Smokeless  Fuel "  Company,  all  of  whom  say  that  the 
Pocahontas  Company  buy  the  output  of  the  collieries  mining  Pocahontas 
coal  and  employs  Castner,  Curran  &  Bullitt  as  its  exclusive 
selling  agent.  They  detail  the  method  of  business  by  which  the  agents 
sell  and  distribute  the  coal  to  purchasers  through  the  various  branches 
of  the  firm  in  the  United  States  and  elsewhere;  and  aver  that  the  firm 
sells  an  average  of  about  ten  thousand  tons  per  month  in  and  near 
Cincinnati;  and  attach  schedules  showing  the  exact  quantities  shipped 
to  Castner,  Curran  &  Bullitt  at  Cincinnati  from  December  1.  1903,  to 
January  8, 1904.  They  assert,  on  the  basis  of  these  figures,  that  Castner, 
Curran  &  Bullitt  were  indebted  on  January  8,  1904,  for  coal  shipped 
and  not  yet  paid  for,  about  $40,000. 

By  way  of  rebuttal,  affidavits  of  Tierney  and  Mather  are  presented. 
The  former,  having  read  the  preceding  affidavits,  denies  that  the  coal 
of  the  Pocahontas  Company  was  sold  by  Castner,  Curran  &  Bullitt  and 
declares  that  it  became  the  property  of  Castner,  Curran  &  Bullitt  when 
loaded  at  the  mine  tipples,  and  denies  that  the  Pocahontas  Company 
ever  shipped  any  coal  to  Castner,  Curran  &  Bullitt  at  Cincinnati  or  to 
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its  customers.  He  attaches  a  copy  of  the  contract  between  the  Poca- 
hontas Company  and  Castner,  Gorran  &  Bullitt  governing  their  rela- 
tions, claiming  that  it  was  made  and  its  provisions  carried  out  in  West 
Virginia.  He  details  the  operations  and  procedure  under  the  contract, 
claiming  that  Castner,  Curran  &  Bullitt  are  purchasers  of  the  coal  in 
West  Virginia,  and  that  it  then  and  there  becomes  their  property  at  an 
agreed  price  "subject  to  readjustment"  according  to  the  ultimate 
selling  price,  and  that  Castner,  Curran  &  Bullitt  "assume  all  risk  and 
pay  all  incidental  charges/ '  "but  the  Pocahontas  Company  holds 
Castner,  Curran  &  Bullitt  immediately  responsible  for  the  price  of  its 
product  agreed  upon  as  aforesaid."  He  says  that  settlements  are  made 
each  month  with  Castner,  Curran  &  Bullitt,  of  Philadelphia,  and  that 
the  Pocahontas  Company  have  no  dealings  with  local  agents  of  Castner, 
Curran  &  Bullitt. 

Mathers  avers  that  he  keeps  no  accounts  with  the  Pocahontas  Com- 
pany, and  claims  that  Castner,  Curran  &  Bullitt  are  sole  owners  of  the 
coal ;  that  they  insure  it  as  their  own  in  their  bins  and  pay  taxes  on  it. 
He  attaches  copies  of  the  tax  returns  made  by  him  as  the  local  agent 
of  Castner,  Curran  &  Bullitt  from  1898  to  1904  inclusive,  showing  an 
average  return  of  about  $12,000  in  average  value  of  coal  on  hand. 

It  will  be  manifest  from  this  testimony  that  the  effort  of  defend- 
ants is  directed  to  asserting  in  various  forms  that  the  legal  relations  of 
the  firm  of  Castner,  Curran  &  Bullitt  to  the  Pocahontas  Company  are 
those  of  purchaser  towards  the  seller  and  not  those  of  agency,  as  origi- 
nally claimed  by  Mather.  It  is  true  that  where  the  terms  of  a  contract 
between  parties  are  obscure  or  uncertain  the  practical  construction  which 
the  parties  themselves  have  put  upon  it  will  have  great  weight  with  a 
court  in  determining  its  meaning  and  legal  effect ;  but  where  the  parties 
have  put  their  contract  in  writing,  resort  must  be  had  in  the  first  in- 
stance to  the  writing,  and  if  its  terms  are  clear  and  there  is  nothing  un- 
certain, as  to  its  meaning,  there  is  no  occasion  to  resort  to  extraneous 
aids  in  its  interpretation.  This  is  the  more  necessary  because  acts  are 
often  equivocal  and  may  be  equally  consistent  with  one  or  the  other 
of  the  two  theories  of  relationship  of  parties — and  this  is  true  of  much 
of  the  testimony  here. 

In  the  present  case,  however,  the  contract  itself  refers  throughout 
to  "agents"  and  "sales  agents;"  and  while  this  fact  of  itself  is  not 
conclusive,  the  context  adds  to  its  significance,  as  will  appear  from  the 
following  extracts,  in  which  we  italicize  certain  words  and  phrases : 

1.  The  party  of  the  first  part  agrees  to  constitute  and  appoint  the 
parties  of  the  second  part  its  sole  agents  during  each  and  every  year  of 
the  life  of  this  agreement  to  sell  coal  for  the  party  of  the  first  part.  The 
prices  and  terms  of  sale  shall  be  determined  from  time  to  time  by  the 
party  of  the  first  part,  etc. 
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2.  The  party  of  the  first  part  agrees  to  pay  to  the  parties  of  the 
second  part  and  the  parties  of  the  second  part  agree  to  accept  as  their 
commission  on  sales  of  coal  made  by  them  as  such  agents  the  following 
amounts  (percentages  of  net  selling  price  f.  o.  b.  Norfolk,  etc.).  *  * 
*  Parties  of  second  part  agree  to  accept  said  commission  upon  the 
condition  that  they  shall  be  employed  as  the  sole  and  exclusive  sales 
agents,  etc.     *    *    * 

3.  (More  references  to  "selling  agents"  and  provisions  for  liquida- 
tion of  damages  in  cases  of  breaches.) 

4.  (Ditto.) 

5.  Castner,  Curran  &  Bullitt  guarantee  to  take  charge  of  inspec- 
tions, shipments  and  delivery,  collection  of  bills,  and  pay  charges  and 
to  pay  on  the  fourteenth  of  each  month  proceeds  of  all  coal  passing 
weigh  scales  of  N.  &  W.  R.  R.  during  preceding  calendar  month,  etc. 

6.  To  keep  accurate  books  of  account  of  all  transactions  as  such 
agents  *  *  *  open  to  inspection  of  Pocahontas  Company,  and 
render  account  of  sales  each  month  and  prices  obtained. 

In  a  word,  the  entire  purpose  and  effect  of  the  contract  in  question 
was  to  constitute  the  firm  of  Castner,  Curran  &  Bullitt  selling  agents 
of  the  Pocahontas  Coal  Company.  The  plain  import  of  the  language 
employed  is  to  create  the  relation  of  factor,  under  a  del  credere  com- 
mission— an  agency  pure  and  simple,  with  clearly  defined  limitations  of 
power  and  equally  clear  obligations  of  accountability.  Castner,  Cur- 
ran &  Bullitt  are  (1)  to  sell  for  the  Pocahontas  Company;  (2)  to  col- 
lect and  guarantee  payments;  (3)  to  render  an  account  of  sales  and 
remit  proceeds;  (4)  to  make  advances  on  shipments;  (5)  cover  expenses 
of  selling;  (6)  to  sell  at  prices  fixed  by  Pocahontas  Company;  (7)  and 
to  receive  as  compensation  a  percentage  on  sales.  All  these  are  con- 
sistent only  with  the  relation  of  agents,  and  are  entirely  inconsistent 
with  the  relation  of  purchasers. 

The  case  is  in  some  respects  similar  to  that  of  Willcox  &  Gibbs 
Sew.  Mach.  Co.  v.  Eiving,  141  U.  S.  627  [12  Sup.  Ct.  Rep.  94;  35  L.  Ed. 
882],  where  the  contract  gave  Ewing  exclusive  rights  of  sale  in  certain 
territory  at  prices  fixed  by  plaintiff;  required  him  to  purchase  $20,000 
worth  of  machines  during  the  year,  1875,  and  to  maintain  regular  re- 
tail rates,  and  defendant  bought  of  the  company  the  agency  property 
and  leased  from  them  the  building  required  to  do  business.  The  court 
— Justice  Harlan — held  that  the  contract  was  one  of  agency  and  termi- 
nable at  the  will  of  the  principal,  subject  to  existing  contracts  made  by 
agents. 

The  case  of  White,  Ex  parte,  L.  R.  6  Ch.  397,  relied  upon  by  the 
movers  here  has  no  application.  The  controlling  feature  in  that  case 
was  the  fact  that  the  purchasing  party  was  accountable  only  for  a  fixed 
purchase  price  and  was  entirely  untrammeled  as  to  his  selling  price — 
his  compensation  being  a  profit  and  not  a  commission.  D 
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Tested  By  well-established  principles,  the  contiact  in  the  present 
case  provides  for  nothing  more  than  incidents  of  a  del  credere  agency ; 
a  factor  under  a  contract  guaranteeing  the  price  of  goods  sold  is  none 
the  less  an  agent  occupying  a  fiduciary  relation  to  his  principal.  Bar- 
ing  v.  Corrie,  2  Barn.  &  Aid.  127. 

Other  matters  shown  in  the  affidavits  and  relied  upon  as  proving 
a  relationship  of  purchaser  rather  than  agency,  are  within  the  usual 
incidents  of  a  del  credere  agency.  A  factor  under  such  a  commission 
may  not  only  sell  in  his  own  name,  but  for  many  purposes  as  to  third 
parties  be  regarded  as  the  owner.  He  has,  in  fact,  a  special  property 
in  the  goods  by  virtue  of  his  lien  for  advances  and  commissions. 
Haebler  v.  Luttgen,  61  Minn..  315  [63  N.  W.  Rep.  720]. 

While  he  may  insure  in  his  own  name  (Johnson  v.  Campbell,  1204 
Mass.  449) ;  sell  in  his  own  name,  and  even  sue  in  his  own  name  for  the 
selling  price,  nevertheless  the  title  to  the  goods  remains  in  the  consignor 
until  sold.  Barnes  Safe  &  Lock  Co.  v.  Tobacco  Co.  38  W.  Va.  158  [18 
S.  E.  Rep.  482 ;  22  L.  R.  A.  850 ;  45  Am.  St.  Rep.  846] . 

See  generally:  Wittkowski  v.  Harris,  64  Fed.  Rep.  712;  Morris  v. 
Cleasby,  4  Maul.  &  Sel.  566,  574;  Grove  v.  Dubois,  1  T.  R.  112;  Gould 
v.  Lee,  55  Pa.  St.  99;  Cushman  v.  Snow,  186  Mass.  169  [71  N.  E.  Rep. 
529]. 

The  relation  of  the  firm  of  Castner,  Curran  &  Bullitt  to  the 
Pocahontas  Company  being  that  of  agency,  the  coal  on  hand  on  January 
8,  1903,  in  the  yards  of  Castner,  Curran  &  Bullitt  was  the  property  of 
the  Pocahontas  Company,  subject  to  whatever  lien  existed  in  favor  of 
Castner,  Curran  &  Bullitt  for  their  advances  and  unpaid  commissions. 
For  like  reasons  the  firm  of  Castner,  Curran  &  Bullitt  were  not  debtors 
of  the  Pocahontas  Company  in  respect  of  moneys  due,  in  the  ordinary 
sense,  because  their  relation  as  factors  was  a  fiduciary  one. 

No  reason  appears,  therefore,  why  the  officer  holding  the  writ  of 
attachment  could  not  have  levied  the  same  upon  the  coal  in  the  yards, 
because  it  is  admitted  that  coal  was  there  in  large  quantities  in  posses- 
sion of  Castner,  Curran  &  Bullitt  under  its  contract  relations  with  the 
Pocahontas  Company — which  we  find  to  have  been  the  property  of  the 
Pocahontas  Company.    Davis  v.  Lewis,  8  Circ.  Dec.  772  (16  R.  138). 

Under  these  circumstances,  it  is  manifest  that  the  plaintiff  in  at- 
tachment has  failed  by  the  proceedings  thus  far  taken  to  secure  a 
proper  anchorage  for  the  jurisdictional  power  of  the  court,  which,  in 
these  cases,  as  already  shown,  depends  upon  an  actual  bringing  of 
tangible  property  in  custodia  legis  through  strict  observance  of  the 
means  pointed  out  by  statute. 

The  motions  will  be  granted  and  the  attachments  dismissed,  but 
without  prejudice. 

Ferris  and  Hoffheimer,  JJM  concur. 
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CONSENTS— STREET  RAILWAYS, 

[Cuyahoga  Common  Pleas,  October  26,  1906.] 
•Taylor  Emerson  v.  Forest  City  By. 

Consent  of  Majority  of  Abutting  Owners  to  Granting  of  Franchise  may 
Include  Consent  of  City  as  Abutting  Owner. 
That  the  written  consent  of  a  majority  of  the  ownership  of  abutting  prop- 
erty on  a  proposed  street  railway  must  be  obtained  is  jurisdictional  to 
the  council  in  granting  the  franchise.  But  the  city,  as  owner  of  a  por- 
tion of  the  abutting  frontage  for  park,  cemetery  or  other  purpose,  may 
grant  its  consent  and  have  its  property  counted  in  to  complete  the  neces- 
sary majority  although  it  must  act  also  as  the  grantor  of  the  franchise. 
This  is  the  reasonable  construction  to  be  placed  on  this  statute  covering 
the  majority  consent,  as  well  as  the  construction  which  members  of  the 
legal  profession  have  put  upon  it  and  in  which  the  city  authorities  have 
acquiesced. 

[Syllabus  approved*  by  the  court] 

Squires,  Sanders  &  Dempsey,  for  plaintiff. 
Garfield  &  Westenhaver,  for  defendant. 

BEACOM,  J. 

The  facts  are  not  in  dispute  between  the  parties  hereto.  The 
plaintiff,  Emerson,  is  the  owner  of  a  parcel  of  land  abutting  on  Brown- 
ell  street,  in  the  city  of  Cleveland,  between  Euclid  and  Central  ave- 
nues. On  September  24,  the  council  of  the  city  of  Cleveland  passed  an 
ordinance  granting  defendant,  the  Forest  City  Railway  Company,  the 
right  to  construct  and  operate  a  street  railroad  in  Brownell  street  be- 
tween Euclid  and  Central  avenues.  Said  ordinance  was  lawfully  ap- 
proved by  the  mayor  and  published  and  accepted  by  the  grantee.  The 
defendant,  the  Municipal  Traction  Company,  has  acquired  by  lease  all 
the  rights  of  the  Forest  City  Company  under  said  ordinance. 

There  abuts  upon  said  street  between  the  points  named,  a  cemetery, 
the  Erie  street  cemetery,  the  property  of  the  city  of  Cleveland,  with  a 
frontage  of  363  feet.  The  written  consent  of  the  city  of  Cleveland  as 
a  property  holder  of  abutting  property  was  obtained  previous  to  the 
granting  of  the  ordinance.  If  this  city  property  frontage  be  counted  as 
consenting,  then  a  majority  of  the  property  holders  abutting  on  the 
street  had  consented  to  the  granting  of  this  franchise.  If  it  be  not 
counted-  the  granting  ordinance  is  invalid. 

The  issue,  then,  between  the  parties  hereto  is  one  of  law.  Original 
Rev.  Stat.  2502  (see  Lan.  3764;  B.  1536-185)  requires  that  previous  to 
the  granting  of  a  franchise  to  construct  a  street  railway  there  shall  have 
been  obtained  "the  written  consent  of  a  majority  of  the  property  hold- 
ers upon  each  street  or  part  thereof,  on  the  line  of  the  proposed  street 
railroad,  represented  by  the  feet  front  of  the  property  abutting  upon 

*  Affirmed,  on  appeal,  Emerson  v.  Railway,  28  O.  C.  C.  000. 
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the  several  streets  along  which  said  road  is  proposed  to  be  constructed.' * 
The  obtaining  such  consents  is  jurisdictional,  and  the  council  has  no 
power  to  grant  a  franchise  until  such  consents  have  been  so  obtained. 

Plaintiff  says  that  the  363  feet  belonging  to  the  city  of  Cleveland 
should  not  be  counted  as  consenting;  that  the  statute  was  intended  to 
protect  private  property  owners  from  oppression  by  the  city  council; 
that  the  city  was  not  contemplated  as  one  of  the  property  holders  whose 
consent  could  be  counted;  that  the  council  have  no  jurisdiction  of  the 
subject-matter  until  a  majority  of  the  frontage  has  consented;  that  in 
this  case,  if  jurisdiction  was  acquired  by  the  council  at  all,  it  was  acquired 
from  itself  and  not  from  abutting  property  owners.  This,  then,  is  the 
only  question  that  the  court  is  called  upon  to  decide :  Should  the  prop- 
erty belonging  to  the  city  of  Cleveland  be  counted  as  part  of  the  con- 
senting frontage  t 

1.  I  have  already  referred  to  the  language  of  the  statute.  It  requires 
the  consent  of  a  majority  of  the  property  holders  represented  by  the 
feet  front  of  abutting  property.  The  language  is  simple  and  un- 
equivocal and  in  its  terms  appears  to  include  all  property  holders  upon 
each  street  or  part  thereof.  The  language  seems  clear  that  when  the 
consent  of  a  majority  in  frontage  has  been  obtained  the  council  has 
power  to  grant  a  franchise — has  jurisdiction. 

2.  In  the  second  place,  it  is  undisputed  that  such  has  been  the  con- 
struction placed  upon  this  statute  ever  since  its  enactment,  that  such 
frontage  should  be  counted,  and  it  is  a  rule  of  law,  as  stated  by  Chan- 
cello^  Kent,  that  "in  the  construction  of  statutes  the  construction  which 
members  of  the  legal  profession  put  upon  them  is  deemed  of  some  im- 
portance.''  Not  only  has  the  legal  profession  by  its  acquiescence  put 
this  construction  upon  it,  but  such  has  been  the  construction  put  upon 
it  by  all  persons  called  upon  in  any  way  to  apply  the  provisions  of  that 
section,  and  it  is  said,  in  Edwards  v.  Darby,  25  U.  S.  (12  Wheat.)  206, 
210  [6  L.  Ed.  603]',  that, 

"The  contemporaneous  construction  of  those  who  were  called  upon 
to  act  under  the  law,  and  were  appointed  to  carry  its  provisions  into 
effect,  is  entitled  to  very  great  respect." 

Counsel  for  plaintiff  are,  of  course,  right,  that  the  question  has  never 
been  directly  raised  or  passed  upon  by  a  court,  and  that  acquiescence 
does  not  amount  to  a  decision  of  the  question,  because  the  question  has 
never  been  heretofore  directly  raised.  But  counsel  for  defendant  are 
equally  right,  that  the  fact  that  no  person  has  ever  apparently  raised 
this  question  heretofore  does  carry  with  it  some  weight,  much  weight, 
in  favor  of  the  defendants. 

3.  Passing  now  from  the  express  language  of  the  statute  and  from 
the  fact  of  acquiescence  in  a  construction  adverse  to  plaintiff's  claim, 
let  us  consider  the  question  on  principle.    The  council  of  a  municipality 
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is  given  by  the  legislature  control  over  city  highways.  Without  this 
statute,  original  Eev.  Stat.  2502  (Lan.  3764;  B.  1536-185),  the  council 
might  grant  a  franchise  to  construct  a  street  railway  in  a  street  without 
the  consent  of  an  abutting  property  owner,  but  in  order  to  protect  the 
abutting  owner  from  oppression  by  public  authorities  the  legislature 
has  required  that  before  the  council  acquires  jurisdiction  to  grant  a 
franchise  a  majority  of  the  abutting  property  holders  must  assent 
thereto.  This  is  limiting  the  general  public  in  its  control  over  high- 
ways and  is  placing  a  veto  power  in  the  abutting  property  owners.  I 
do  not  think  the  statute  giving  that  power  to  the  individual  owner  along 
a  highway  should  be  liberally  construed  in  favor  of  the  individual  owner 
and  strictly  construed  against  the  power  of  the  public  speaking  through 
its  public  officers.  If  the  contention  of  plaintiff  be  true,  we  might  find 
in  some  cases,  where  the  city  owns  large  frontages,  that  a  small  number 
of  persons  with  a  limited  frontage  would  be  able  to  prevent  the  con- 
struction of  street  railways  over  long  routes.  The  city  might  own  parks 
and  cemeteries  and  public  grounds  on  one  or  both  sides  of  a  route,  and 
a  small  number  of  abutting  owners  representing  a  small  frontage  might 
control  the  building  of  a  street  railway  in  a  long  public  highway.  I  am 
not  of  opinion  that  the  legislature  ever  intended  to  make  a  grant  to 
abutting  owners  which  could  by  any  possibility  work  out  such  results. 
I  am  of  opinion  that  all  that  can  be  claimed  under  this  statute  is,  that 
the  consent  of  a  majority  of  property  holders,  that  is,  of  all  property 
holders,  must  be  had;  that  when  a  consent  is  obtained  from  property 
holders  owning  a  majority  of  the  abutting  frontage,  whether  the  munici- 
pality be  one  of  the  consenting  abutting  owners  or  not,  the  council  does 
have  jurisdiction  to  act. 

This  seems  clear  to  me  for  the  three  reasons  given.    I  do  not  hesitate 
to  refuse  this  injunction  and  dismiss  the  petition.    Plaintiff  excepts/ 


INTOXICATING  LIQUORS— VENUE 

[Licking  Common  Pleas,  March,  1906.] 
George  W.  Garrison  v.  State  of  Ohio. 

1.  IN    A   PROSECrTTON    OF    PHYSICIAN    FOB   GIVING    PRESCRIPTIONS    FOB   WHISKY    IN 

Violation  of  Beal  Law,  Conversation  as  to  Use  for  WnicH  Whisky _  In- 
tended, not  Competent,  in  Absence  of  Physician. 
In  the  prosecution  of  a  physician  as  an  aider  and  abettor  in  the  sale  of 
intoxicating  liquors  in  violation  of  the  Beal  law,  in  that  he  gave  pre- 
scriptions for  whisky,  to  be  filled  at  a  drug  store,  it  is  error  to  admit 
as  evidence  a  conversation  between  the  purchaser  and  the  proprietor  of 
the  drug  store  as  to  the  use  for  which  the  whisky  was  intended,  which 
conversation  was  had  in  the  absence  of  the  physician. 
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1.  No  Provision  fob  Change  of  Venue  from  Mayor's  Coubt  in  Tbial  fob  Viola- 
tion of  Beal  Law. 
There  is  no  provision  in  the  statutes  as  to  the  disqualification  of  a  mayor 
from  trying  a  case  for  violation  of  the  Beal  law,  nor  for  change  of  venue, 
and  he  is  not  disqualified  from  trying  the  case  even  though  he  may  have 
furnished  the  money  to  hire  a  detective  to  obtain  the  necessary  testi- 
mony and  though  he  may  previously  have  formed  an  opinion  as  to 
the  merits  of  the  case. 

%.  Judgment  need  not  Follow  Immediately  in  Criminal  Case  Before  Matob. 
In  the  trial  of  a  criminal  case  before  a  mayor,  it  is  not  necessary  that 
judgment  follow  immediately  after  the  trial  and  submission  for  decision, 
as  in  the  case  of  civil  actions  before  magistrates. 

[Syllabus  approved  by  the  court.] 

Error  to  mayor's  court. 

Q.  C.  Daugherty,  for  plaintiff  in  error. 

P.  B.  Doty  and  J.  R.  Fitzgibbon,  for  defendant  in  error; 

SEWARD,  J.     (Orally.) 

The  case  of  George  W.  Garrison  v.  State  of  Ohio  is  submitted  to 
the  court  upon  a  petition  in  error.  There  are  two  cases.  The  errors 
complained  of  are  quite  numerous.  I  believe  they  are  the  same  in  each 
of  the  cases. 

Dr.  Garrison  was  charged  with  selling  intoxicating  liquors  in  a  dry 
town,  under  the  Beal  law;  and  while  it  is  not  claimed  that  the  doctor 
sold  the  liquors  directly,  it  is  claimed  that  he  was  guilty  under  Rev. 
Stat.  6804  (Lan.  10400)  as  an  aider  and  abettor,  and  therefore  is  a 
principle  in  the  offense. 

The  testimony  shows  that  the  doctor  gave  prescriptions  to  parties, 
one  in  each  case,  for  intoxicating  liquors ;  that  the  parties  went  to  the 
drug  store  and  had  the  prescriptions  filled.  I  believe  the  testimony 
shojvs  that  it  was  half  a  pint  in  each  case.  It  is  claimed  that  the  pre- 
scriptions were  not  given  in  good  faith. 

The  errors  complained  of  are: 

That  the  mayor  erred  in  the  admission  of  improper  and  incompetent 
evidence  offered  on  behalf  of  the  state  of  Ohio. 

That  the  mayor  erred  in  the  exclusion  of  proper  evidence  offered 
by  defendant  below. 

That  the  mayor  erred  in  overruling  the  demurrer  of  defendant  be- 
low to  the  affidavit  in  said  case. 

That  the  mayor  erred  in  overruling  the  request  of  defendant  below 
for  a  jury  trial  of  said  case.  But  the  Supreme  Court  has  passed  upon 
that,  and  it  is  sufficiently  well  indicated  to  counsel  that  it  is  the  law  of 
the  state  of  Ohio. 

That  the  mayor  erred  in  overruling  the  motion  of  defendant  below 
for  a  new  trial. 

That  the  mayor  was  disqualified  from  trying  said  case  for  the  rea- 
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son  that  he  had  employed  and  paid  the  witnesses  on  whose  testimony 
alone  conviction  was  had. 

That  the  judgment  and  sentence  of  said  mayor  is  against  the  law 
of  the  case. 

That  the  judgment  and  sentence  of  said  mayor  is  against  the  evidence 
in  the  case  and  manifest  weight  thereof. 

That  there  is  no  evidence  whatever  to  sustain  said  judgment  and 
sentence. 

That  the  said  mayor  was  without  jurisdiction  to  try  said  case  by 
reason  of  his  connection  with  same  before  it  was  put  on  trial. 

That  the  mayor  was  without  jurisdiction  to  decide  said  case  on 
December  19,  for  the  reason  that  the  date  of  said  decision  was  ten  days 
from  the  date  of  the  trial  of  said  case  and  the  submission  of  the  same 
to  said  mayor  for  decision. 

That  the  trial  of  said  case  before  said  mayor  was  not  due  process 
of  law,  and  contrary  to  Iqw  of  the  land. 

Other  errors  apparent  upon  inspection  of  the  record. 

Now,  in  relation  to  the  admission  of  improper  evidence  in  this  case, 
the  court  is  confronted  with  this  state  of  facts,  as  shown  on  page  4  of 
this  bill  of  exceptions. 

One  of  these  detectives  testified  that  he  went  to  the  doctor  and  got 
a  prescription ;  the  prescription  was  introduced  in  evidence ;  that  after- 
wards, he  went  to  the  drug  store — not  with  the  doctor;  the  doctor  was 
not  along  at  all — and  he  gives  a  conversation  between  himself  and  the 
druggist  in  the  absence  of  the  doctor.  Now,  that  certainly  was  clearly 
erroneous,  to  permit  that  kind  of  testimony  to  go  to  the  court.  There 
is  no  question  about  it,  and  there  cannot  be  any  question  about  it,  I  think. 
A  motion  was  made  to  strike  it  out,  and  the  motion  was  overruled  by  the 
court. 

Now,  one  of  the  essential  points  to  establish  in  the  case  was  the  sale 
of  this  liquor :  that  the  sale  was  made  by  the  druggist,  at  the  drug  store, 
and  the  conversation  is  given  there,  and  that  is  the  only  evidence  that 
would  tend  to  hold  Dr.  Garrison  liable  or  connect  him  with  the  case. 
The  testimony  was  given  of  the  conversation  between  this  druggist  and 
the  witness.    He  says : 

"I  went  to  the  drug  store,  and  handed  him  the  prescription;  Mr. 
Seese  asked  me  what  kind  I  wanted,  and  I  said  I  wanted  the  best;  I 
never  drink  anything  but  the  best;   I  want  something  to  liven  up  on." 

Motion  by  Mr.  Daugherty  to  rule  out  the  conversation  with  Reese 
because  Dr.  Garrison  was  not  present.    Motion  overruled  and  exceptions. 

The  court  thinks  this  is  clearly  prejudicial  error  in  these  cases. 

I  do  not  think  there  was  any  error  in  the  exclusion  of  proper  evi- 
dence. I  do  not  find  that  there  is  any  error  in  the  court  overruling  the 
demurrer.    The  affidavit  was  certainly  sufficient  under  the  statute  known 
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as  the  Beal  law ;  and  there  was  no  error  in  overruling  the  demand  of  the 
defendant  for  a  jury  trial.  The  court  having  passed  upon  these  features 
of  the'  case  in  the  Schlagel  case,  will  not  take  np  any  time  in  discussing 
them. 

As  to  the  question  of  the  disqualification  of  the  mayor  in  this  case : 
I  think,  under  the  statutes  of  Ohio,  if  the  mayor  would  not  try  it,  there 
could  be  no  trial  at  all.  There  is  no  provision  for  a  change  of  venue, 
and  no  provision  for  anybody  sitting  in  his  place  in  the  statutes  of  Ohio, 
so  far  as  the  court  has  been  able  to  determine.  It  doesn't  matter  what 
his  opinions  were  in  the  matter,  or  what  he  had  done  before;  he  is  not 
disqualified  by  the  statutes  of  Ohio,  so  far  as  I  am  able  to  determine  or 
ascertain,  and  counsel  have  not  furnished  the  court  with  any  authority. 
The  testimony  shows  that  the  mayor  furnished  his  check  to  pay  this 
detective,  but  that  would  not  disqualify  him  from  sitting  in  the  case. 
An  affidavit  of  prejudice  was  made,  but  what  was  he  to  do  with  itt 
What  could  he  do? 

It  is  not  necessary  to  go  further  in  the  case.  The  court  finds  that 
there  was  error  in  the  refusal  of  the  mayor  to  strike  out  the  testimony 
of  the  detectives  as  to  the  conversation  had  out  of  the  presence  of  the 
doctor,  and  the  judgments  in  both  cases  will  be  reversed  and  remanded 
for  a  new  trial. 

By  Mr.  Daughtery :  I  want  exceptions  to  the  order  remanding  the 
cases  back  for  new  trial. 

The  Court :    Very  good. 

By  Mr.  Daugherty:  Because  I  claim  that,  by  delaying  eleven  days 
to  decide,  the  mayor  lost  jurisdiction  of  the  cases  entirely. 

The  Court:  Intended  to  refer  to  that.  While  that  is  the  case  in 
civil  cases,  the  court  does  not  find  any  provision  of  the  statute  on  that 
subject  in  criminal  cases,  holding  that  the  mayor  must  decide  a  case  at 
once.  There  is  a  provision  as  to  civil  cases,  but  whether  that  applies  to 
criminal  cases,  I  do  not  say. 
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RAILROADS— TAXATION. 

[Superior  Court  of  Cincinnati,  General  Term,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

Cincinnati,  N.  0.  &  T.  P.  Ry.  v.  Rudolph  K.  Hynicka,  Treas. 

1.  Roadbed  and  other  Realty  Necessary  to  Daily  Operation  or  Road  Made 
Personalty  and  Value  Distributed  Proportionally  for  Taxation.  *? 

Revised  Statutes  2772  (Lan.  4114),  in  the  sections  covering  the  taxation  £ 
of  railroad  property,  makes  the  roadbed  and  other  realty  necessary  to  J 
the  daily  operations  of  the  road  personalty  for  the  purposes  of  taxation,  % 
and  in  Rev.  Stat  2776  (Lan.  4118)  the  words,  "such  property,"  refer  back 
to  this  section  and  provide  that  this  personal  property  of  railroads  sit- 
uated partly  within  and  partly  without  the  state  shall  be  distributed 
proportionally  according  to  the  length  of  the  whole  line  and  the  propor- 
tion within  this  state. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Taxation,"  §§  628-533.— Ed.] 

2.  Bridge  Used  Solely  to  Support  Track  of  Railroad  is  Roadbed  and  Taxable 
as  Such. 

A  bridge  over  a  river,  built  and  used  solely  for  the  purpose  of  supporting 
railroad  tracks  and  being  part  and  parcel  of  the  road  and  necessary  to 
its  daily  running  operations  is  "roadbed"  for  purposes  of  taxation,  and 
is  not  to  be  taxed  locally,  although  there  may  be  a  small  footpath  at 
the  side,  built  by  the  owners  of  the  road.  Cowen  v.  Aldridge,  14  O.  F.  D. 
21  (114  Fed.  Rep.  44)  distinguished  and  not  followed. 

3.  Revised  Statutes  2776  (Lan.  4118)  Creates  no  Exemptions  from  Taxation 
and  is  Constitutional. 

Revised  Statutes  2776  (Lan.  4118),  interpreted  to  mean  that  the  "such 
property"  mentioned  therein  refers  to  the  "roadbed  and  other  realty 
necessary  to  the  daily  running  operations  of  the  road"  referred  to  in 
Rev.  Stat.  2772  (Lan.  4114),  does  not  create  an  exemption  from  taxa- 
tion in  favor  of  property  not  necessary  for  the  road's  daily  running  oper- 
ations, and  is  not,  therefore,  unconstitutional. 

4.  Land  on  Which  Side  Tracks  and  Switches  are  Built  and  Lots  Bought 
for  the  Purpose  of  Making  Connection  with  Another  Road  are  Right-of- 
way  for  Taxation  Purposes. 

The  lots  and  portions  of  streets  over  which  side  tracks,  switches,  and  turn- 
outs are  built  are  to  be  considered  as  portions  of  the  right-of-way  and 
realty  necessary  to  the  daily  running  operations  of  the  road  and  not 
separately  taxable.  Nor  are  lots  bought  for  the  purpose  of  making  con- 
nection with  another  railroad,  although  the  fill  necessary  has  not  been 
made  nor  the  tracks  laid,  to  be  taxed  separately,  but  proportionally 
with  the  whole  line. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Taxation,"  §  217. — Ed.] 

6.  Auditor  may  not  Add  to  Duplicate  Railroad  Property  Already  Assessed 
on  the  Theory  that  it  is  Property  Locally  Taxable. 
A  county  auditor  who  places  upon  his  duplicate  property  already  returned 
by  the  railroad  for  taxation  and  the  taxes  thereon  paid,  on  the  theory 
that  such  property  is  taxable  locally  in  his  county,  acts  without  au- 
thority, as  such  property  is  not  omitted  property  and  Rev.  Stat.  2781a 
(Lan.  4159)  gives  him  no  power  to  reassess  or  revalue  property  already 
legally  valued  and  assessed. 

6.  Whether  "Realty"  Requires  Stricter  Limitation  than  "Tracks,",  etc., 
Quaere. 

Do  not  the  words  of  our  statute,  "realty  necessary  to  the  dally  running 
operations  of  the  railroad,"  make  a  stricter  limitation  than  the  statutes 
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of  other  states,  which  include  "tracks,"  "main  tracks/"  and  "right  of 
way,"  so  that  switch  tracks  and  yards  used  for  storage  of  cars  would  fall 
without  the  limitation  in  Ohio? — quaere.    Hosea,  J. 
[Syllabus  approved  by  the  court] 

Injunction. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  plaintiff: 

The  bridge  of  the  Cincinnati  Southern  railway  over  the  Ohio  river 
is  a  part  of  the  roadbed  of  the  railway,  has  been  assessed  and  taxed  as 
such,  and  is  not  subject  to  be  again  separately  assessed  or  taxed  either  as 
a  bridge  or  as  a  structure.  Pittsburgh,  C.  &  St.  L.  By.  v.  Bridge  Co.  131 
U.  S.  371  [9  Sup.  Ct.  Rep.  770;  33  L.  Ed.  157] ;  State  v.  Railway,  97  Mo. 
348  [10  S.  W.  Rep.  436] ;  Anderson  v.  Bailway,  117  111.  26  [7  N.  E.  Rep. 
129] ;  People  v.  Bailway,  206  111.  252  f68  N.  E.  Rep.  1059]  ;  People  v. 
Bailway,  215  111.  177  [74  N.  E.  Rep.  116] ;  St.  Louis  &  S.  F.  By.  v.  Wil- 
liams, 53  Ark.  58  [13  S.  W.  Rep.  796] ;  State  v.  Mutchler,  41  N.  J.  Law 
96;  Schmidt  v.  Bailway,  24  S.  W.  Rep.  547  (Tex.  Civ.  App.) ;  Chicago,  St. 
L.  &  N.  O.  By.  v.  Commontvealth,  115  Ky.  278  [72  S.  W.  Rep.  1119] ; 
Henderson  Bridge  Co.  v.  Henderson,  90  Ky.  498  [14  S.  W.  R*p.  493] ; 
Dayton,  H.  &  B.  By.  v.  Lewton,  20  Ohio  St.  401 ;  Union  Pac.  By.  v.  Hall, 
91  U.  S.  343  [23  L.  Ed.  428]  ;  Virginia  tfr  T.  By.  v.  Washington  Co.  71 
Va.  (30  Gratt.)  471;  Missouri  Biver,  Ft.  S.  &  G.  By.  v.  Morris,  7  Kan.  • 
210;  Covington  <&  Cincinnati  Elevated  By.  &  Transfer  &  Bridge  Co.  v. 
O'Meara,  19  Ky.  App.  1438  [35  S.  W.  Rep.  1027] ;  Cowen  v.  Aldridgc, 
14  O.  F.  D.  21  [114  Fed.  Rep.  44;  51  C.  C.  A.  670] ;  Cass  Co.  v.  Bailway, 
25  Neb.  348  [41  N.  W.  Rep.  246;  2  L.  R.  A.  1881 ;  Chicago,  B.  &  Q.  By. 
v.  Bichardson  Co.  61  Neb.  519  [85  N.  W.  Rep.  532]. 

Parts  of  streets  and  lots  covered  by  side  tracks  or  used  for  the  slopes 
supporting  the  side  tracks  or  used  for  handling  freight,  are  all  a  part  of 
the  "roadbed"  of  the  plaintiff,  or  are  "really  necessary  to  the  daily  run- 
ning operations  of  the  road,"  and  are  taxable  only  as  part  of  the  railway 
and  not  as  separate  items.  Chicago  &  N.  ^Y.  By.  v.  Miller,  72  111.  144; 
Chicago  &  Alton  By.  v.  People,  98  111.  350;  People  v.  Board  of  Equaliza- 
tion, 205  111.  296  [68  N.  E.  Rep.  943] ;  Chicago,  M.  &  St.  P.  By.  v.  Cass  Co. 
8  N.  Dak.  18  [76  N.  W.  Rep.  239] ;  St.  Louis,  I.  M.  cfc  S.  By.  v.  Miller  Co. 
67  Ark.  498  [55  S.  W.  Rep.  926] ;  Pfaff  v.  Bailway,  108  Ind.  144  [9  N. 
E.  Rep.  93] ;  Burlington  &  M.  B.  By.  v.  Lancaster  Co.  15  Neb.  251  [18 
N.  W.  Repf71] ;  State  v.  Bailway,  162  Mo.  391  [63  S.  W.  Rep.  495]. 

The  action  of  auditor  can  not  be  justified  on  ground  of  addition  of 
omitted  property,  nor  as  a  correction  of  under-valuation.  Toledo  Com- 
mercial Co.  v.  Manufacturing  Co.  55  Ohio  St.  217,  220  [45  N.  E.  Rep. 
197]. 

The  following  cases  were  cited  and  construed  in  reply  brief.  Cleve- 
land, C.  C.  &  I.  By.  v.  Marion  Co.  (Comrs.)  48  Ohio  St.  249  [27  N.  E. 
Rep.  548] ;  Cowen  v.  Aldridye,  14  O.  F.  D.  21  [114  Fed.  Rep.  44;  51  C.  C. 
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A.  670] ;  Cass  Co.  v.  Railway,  25  Neb.  348  [41  N.  W.  Rep.  246 ;  2  L.  R.  A. 
188] ;  Maine  v.  Railway,  U2  U.  S.  217  [12  Sup.  Ct.  Rep.  121,  163;  35  L. 
Ed.  994] ;  Pittsburg,  C.  C.  &  St  L.  Ry.  v.  Backus,  154  U.  S.  421  [14 
Sup.  Ct.  Rep.  1114;  38  L.  Ed.  1031];  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18  [11  Sup.  Ct.  Rep.  876;  35  L.  Ed.  613] ; 
Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530  [8  Sup.  Ct.  Rep. 
961;  31  L.  Ed.  790] ;  Western  Union  Tel.  Co.  y.  Taggart,  163  U.  S.  1  [16 
Sup.  Ct.  Rep.  1054;  41  L.  Ed.  49] ;  Adams  Express  Co.  v.  State,  10  O. 
F.  D.  655  [165  U.  S.  194;  17  Sup.  Ct.  Rep.  305;  41  L.  Ed.  683] ;  Fargo 
v.  Hart,  193  U.  S.  490  [24  Sup.  Ct.  Rep.  498;  48  L.  Ed.  761] ;  State  v. 
Hagerty,  3  Circ.  Dec.  161  (5  R.  325). 
A.  B.  Benedict,  for  defendant. 

HOFFHEIMER,  J. 

This  was  an  action  to  enjoin  the  treasurer  of  Hamilton  county  from 
collecting  taxes  on  certain  additions  made  by  the  auditor  to  the  tax 
duplicate  on  property  of  plaintiff  for  the  years,  1891  to  1899,  inclusive. 
The  cause  was  reserved  to  the  general  term  for  decision. 

The  plaintiff  is  the  lessee  of  the  Cincinnati  Southern  railway,  a 
line  built  and  owned  by  the  city  of  Cincinnati.  The  road,  as  is  well 
known,  extends  from  the  city  of  Cincinnati,  Ohio,  to  the  city  of 
Chattanooga,  Tennessee.  Under  the  lease  of  said  road  the  lessees  pay 
all  the  taxes.  The  agreement  includes  the  years  for  which  the  ad- 
ditional taxes  herein  are  sought.  During  these  years,  namely:  1891 
to  1899,  both  inclusive,  plaintiff  made  to  the  auditor  of  Hamilton 
county,  on  printed  forms  furnished  for  that  purpose  by  the  auditor  of 
state,  returns  of  its.  taxable  property.  The  statements  for  the  respec- 
tive years  consist  of  several  schedules.  According  to  schedule  E  (for 
the  years,  1892  to  1899)  the  company  returned: 

"Tracks,  including  roadbed,  right  of  way,  etc.,  owned  or  held  by 
said  company  in  the  state  of  Ohio  as  exist  on  said  date. ' ' 

The  return  for  1891,  although  different  in  form,  is  to  the  same  effect 
substantially.  Under  the  schedule  the  plaintiff  stated  it  had  .56  of 
a  mile  of  main  track  in  Ohio,  and  it  placed  a  value  thereon  of  $12,000 
per  mile,  and  that  it  had  side  tracks  to  the  extent  of  10.19  miles  (in 
1891),  increasing  gradually,  however,  throughout  said  years  to  11.18 
miles  (in  1899),  upon  which  it  placed  a  valuation  of  $2,000  per  mile. 
The  evidence  shows  that  the  auditor,  acting  as  the  board  of  appraisers 
and  assessors  for  said  railway  company,  fixed  the  valuation  of  the  main 
track  at  $12,000  per  mile,  and  the  side  track  at  $2,000  per  mile  for  the 
years  in  question,  and  accordingly  such  valuations  were  placed  upon 
the  duplicate,  and  taxes  were  duly  paid  by  plaintiff.  The  stem  or  main 
track  of  the  railroad  begins,  as  shown  by  the  evidence,  at  Gest  street, 
in  the  city  of  Cincinnati,  and  approaches  and  crosses  over  the  Ohio  river 
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by  means  of  a  trestle  and  bridge  structure,  built  by  the  trustees  of  the 
southern  railway  expressly  for  that  purpose.  The  trestle  structure  is 
about  1,299  feet  in  length,  and  the  bridge  structure  on  the  Ohio  side 
about  1,233  feet  in  length  and  both  are  described  as  numbers  1  and 
10  in  the  petition.  The  bridge  and  trestle  occupy  the  lots  numbered  in 
the  petition  2  to  9,  also  11  to  16  inclusive. 

The  evidence  shows  that  all  these  lots  are  necessary  for  the  main- 
tenance of  said  bridge  and  trestle.  The  "side  tracks"  in  question 
are  built  on  lots  number  5  to  9,  also  4  to  35,  described  in  the  petition 
number  1  to  35  inclusive.  The  parts  of  said  lots  not  covered  by  rails 
are  used  as  " slopes,"  to  support  the  tracks,  and  also  for  the  loading  and 
unloading  of  freight,  in  the  daily  operation  of  the  business.  The  eight- 
parcels  of  ground  described  in  the  petition  as  lots  1  to  8,  all  the  evidence 
shows,  were  acquired  by  the  trustees  to  establish  a  connection  with  the 
C.  H.  &  D.  railroad.  The  ground  lies  very  low,  and  a  considerable 
fill  will  be  required  to  make  said  lots  available  for  said  purpose.  At  the 
time  in  question  the  fill  had  not  been  made,  nor  was  the  connection 
made,  nor  were  said  lots  used  for  purposes  other  than  those  of  the  rail- 
road. 

In  1899,  the  auditor  claimed  that  the  bridge  and  trestle,  and  the 
several  lots  thus  briefly  referred  to,  were  "lands,  town  lots  or  improve- 
ments, structures  or  fixtures  thereon,  subject  to  taxation  within  his 
county;"  that  they  had  not  been  returned  by  the  assessor  or  had 
escaped  taxation  through  error  of  the  auditor!  He  therefore  pro- 
ceeded to  ascertain  the  value  of  the  bridge,  trestle  and  lots  as  separate 
items  and  placed  the  entire  sum  on  the  duplicate,  claiming  that  the 
true  value  of  said  property  was  $265,580  more  for  each  year  in  question 
than  the  value  returned,  assessed  and  taxed.  Upon  this  valuation  he 
added  taxes  as  far  back  as  the  last  decennial  appraisement,  inclusive 
of  1891,  in  all  in  the  sum  of  $64,567.79  and  also  penalties.  Thereupon 
plaintiff  brought  this  action  to  enjoin  the  collection  of  said  taxes,  and 
a  temporary  order  was  allowed  by  the  court  below. 

In  1900,  the  auditor,  without  removing  from  the  duplicate  of  real 
estate,  the  additions  thus  made  by  him,  put  the  foregoing  described 
property  on  the  duplicate  as  personal  property  also,  and  added  simple 
taxes  for  the  five  years  including  and  preceding  the  year,  1899,  in  the 
sum  of  $42,514.03  and  also  penalties.  The  plaintiff  by  supplemental 
petition  thereupon  asked  that  the  collection  of  the  additional  taxes  be 
enjoined,  and  again  a  temporary  restraining  order  was  allowed. 

Under  the  issues  the  question  is,  Was  the  auditor's  action  in  thus 
attempting  to  tax  separately  the  property  involved  valid  or  invalid  ?  The 
plaintiff  claims  it  was  invalid  because  it  is  urged,  the  bridge  and  trestle 
and  side  tracks  and  lots,  more  specifically  described  in  the  petition  was 
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"roadbed' '  and  "property  necessary  to  the  daily  operation  of  the 
road,"  and  was  therefore  taxable  as  a  unit;  that  is  to  say,  averaged  over 
the  entire  road.  In  accordance  with  this  theory  its  returns  for  taxa- 
tion were  made. 

On  the  other  hand,  defendant  contends  that  the  statutes,  particu- 
larly Rev.  Stat.  2774  (Lan.  4116),  with  reference  to  the  taxation  of  rail- 
road property,  contemplate  two  distinct  classes:  (a)  a  class  to  which 
belongs  main  track,  rolling  stock,  roadbed,  supplies,  money  and  credits ; 
(b)  the  class  to  which  belongs  real  estate,  structures  and  stationary  per- 
sonal property.  And  defendant  claims  that  the  property  of  class  A  is 
property  that  may  be  "spread  out,"  or  apportioned  over  the  entire  road 
for  taxation,  while  that  of  class  B  is  property  that  is  to  be  localized  for 
taxation.  Defendant  contends  that  the  property  involved  in  this  action 
all  falls  in  the  latter  class,  and  was  therefore  to  be  locally  taxed,  either 
as  personalty  or  as  real  estate,  whichever  it  may  be  found  to  be.  A 
determination  of  the  questions  presented  involves  Rev.  Stat.  2770  to 
2776  (Lan.  4112  to  4118),  which  are  the  sections  relative  to  the  taxa- 
tion of  railroad  property.  The  Cincinnati  Southern  railway,  which 
is  the  property  operated  by  plaintiff,  the  lessees  of  the  trustees  of  the 
city  of  Cincinnati,  is  not  wholly  within  the  state  of  Ohio,  but  is  partly 
within  that  state — only  in  the  county  of  Hamilton — and  partly  without 
the  .state.  In  taxing  the  property  of  such  a  railroad,  we  are  of  opinion 
that  Rev.  Stat.  2772,  2776  (Lan.  4114,  4118),  in  particular  govern,  and 
not  Rev.  Stat.  2774  (Lan.  4116).  Revised  Statutes  2772  (Lan.  4114) 
is  as  follows : 

"It  shall  be  the  duty  of  each  board  to  meet  in  the  month  of  May, 
in  the  present  and  each  succeeding  year,  at  such  time  as  the  president 
thereof  may  appoint;  and  if  no  meeting  be  appointed  by  him  before  the 
second  Tuesday  in  May,  the  several  county  auditors  shall  meet  on  that 
day,  in  the  place  where  the  proper  railroad  for  which  said  auditors 
constitute  the  board,  as  aforesaid,  has  its  principal  office,  or  in  the 
principal  city  or  village  upon  the  line  of  such  road,  as  the  case  may  be, 
and  proceed  to  ascertain  all  the  personal  property  which  shall  be  held 
to  include  roadbed,  water  and  wood  stations,  and  such  other  realty  as 
is  necessary  to  the  daily  running  operations  of  the  road,  moneys,  and 
credits  of  such  company,  and  the  undivided  profits,  reserved  or  con-  I 
tingent  fund  of  said  company,  whether  the  same  may  be  in  moneys, 
credits,  or  in  any  manner  invested,  and  the  actual  value  thereof  in 
money. ' ' 

By  this  section  the  board  is  required  to  ascertain  all  the  personal 
property  of  the  railroad.  The  section,  it  will  be  observed,  also  describes 
with  particularity  what  the  personal  property  consists  of: 

"Which  shall  be  held  to  include  roadbed,  water  and  wood  stations, 
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and  such  other  realty  as  is  necessary  to  the  daily  running  operations 
of  the  road." 

Revised  Statutes  2776  (Lan.  4118),  is  as  follows: 

"When  any  railroad  company  has  part  of  its  road  in  this  state  and 
part  thereof  in  any  other  state  or  states,  the  proper  board  shall  take  the 
value  of  such  property,  moneys,  and  credits  of  such  company  so  found 
and  determined,  as  aforesaid,  and  divide  it  in  the  proportion  the  length 
of  such  road  in  this  state  bears  to  the  whole  length  of  such  road,  and 
determine  the  principal  sum  for  the  value  of  such  road  in  this  state  ac- 
cordingly, equalizing  the  relative  value  thereof  in  this  state,  as  above 
provided." 

This  section,  it  is  evident,  has  reference  to  a  railroad  that  has  part 
of  its  road  in  this  state  and  part  thereof  in  another  state  or  states.  In 
our  opinion  the  words,  "such  property"  refer  back  to  Rev.  Stat.  2772 
(Lan.  4114),  and  "such  property"  shall  be  distributed  for  taxation, 
in  the  proportion  the  length  of  such  road  bears  to  the  whole  length  of 
such  road  and  determine  the  principal  sum  for  the  value  of  such  road 
in  this  state  accordingly.  The  "such  property"  (personal  property 
under  Rev.  Stat.  2772;  Lan.  4114),  here  referred  to,  therefore,  includes 
"roadbed"  and  "realty  necessary  to  the  daily  running  operations  of 
the  road."  In  other  words,  "roadbed"  and  "other  realty  necessary 
to  the  daily  running  operations  of  the  road"  are  made  personal  prop- 
erty for  taxation  purposes.  Such  being  the  construction  to  be  placed 
on  said  statutes,  the  question  would  be,  Is  this  bridge  structure  or 
trestle  and  the  ground  on  which  it  rests  roadbed  and  realty  necessary 
to  the  daily  running  operations  of  the  road? 

The  uncontroverted  evidence  shows  it  is  property  necessary  to  the 
daily  running  operations  of  the  road.  Indeed  counsel  for  defendant 
admit  such  to  be  the  fact.  Courts  of  dernier  resort  in  several  of  the 
states  and  the  Supreme  Court  of  the  United  States  have  many  times 
held  that  a  bridge  or  structure  built  for  purposes  such  as  the  one  in 
controversy  is  a  necessary  part  and  parcel  of  the  road  itself;  that  it  is 
"roadbed."  In  the  language  of  Justice  Gray  it  may  be  said  to  be 
"railway  viaduct  rather  than  a  bridge."  "It  is  a  road  built  over 
water  instead  of  on  land."  Pitts.  C.  &  St.  L.  Ry.  v.  Bridge  Co.  131  U. 
S.  371  [9  Sup.  Ct.  Rep.  770;  33  L.  Ed.  157].  See  also  State  v.  Rail- 
way,  97  Mo.  348  [10  S.  W.  Rep.  436]  ;  People  v.  Railway,  215  111.  177 
[74  N.  E.  Rep.  116] ;  Schmidt  v.  Railway,  24  S.  W.  Rep.  547  [Tex.  Civ. 
App.] ;  St.  Louis  &  S.  F.  Ry.  v.  Williams,  53  Ark.  58  [13  S.  W.  Rep. 
796] ;  State  v.  Mutchlcr,  41  N.  J.  Law  96;  People  v.  Railway,  206  111. 
252  [68  N.  E.  Rep.  1059] ;  Anderson  v.  Railway,  117  111.  26  [7  N.  E. 
Rep.  129] ;  Chicago,  St.  L.  &  N.  O.  Ry.  v.  Commonwealth,  115  Ky.  278 
[72  S.  W.  Rep.  1119] ;  Union  Pacific  Ry.  v.  Hall,  91  U.  S.  343  [23  L. 
Ed.  428]. 
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These  authorities  would  seem  to  be  decisive,  but  defendant  in 
combating  the  contention  of  plaintiff  relies  on  Cowen  v.  Aldridge,  14 
O.  F.  D.  21  [114  Fed.  Rep.  44;  51  C.  C.  A.  670],  and  insists  that  said 
case  is  decisive  of  the  claim  here  made  by  the  treasurer,  namely:  that 
Rev.  Stat.  2774  (Lan.  4116)  governs  the  taxation  of  this  bridge 
structure  and  the  remainder  of  the  property  here  involved,  and  that 
the  property  in  controversy  falls  within  class  B,  supra.  Even  if  we 
were  to  hold  that  Rev.  Stat.  2774  (Lan.  4116)  was  applicable  and  con- 
trolling we  fail  to  see,  in  view  of  the  construction  placed  upon  that 
section  by  our  Supreme  Court,  how  such  position  could  avail  defend- 
ant. In  Clev.  C.  C.  &  I.  By.  v.  Marion  Co.  (Comrs.)  48  Ohio  St.  251 
[27  N.  E.  Rep.  548],  speaking  in  regard  to  Rev.  Stat.  2774  (Lan. 
4116),  Bradbury,  J.,  said: 

"This  section  provides  that  such  proportion  of  the  entire  property 
of  the  railroad,  except  realty  not  necessary  to  its  daily  running  opera- 
tions, shall  be  taxed  in  each  district  through  which  it  runs,  as  the 
length  of  road  in  such  district  bears  to  its  whole  length." 

The  class,  therefore,  into  which  defendant  insists  the  property  in 
controversy  belongs  (property  to  be  localized)  is  realty  not  necessary 
to  the  daily  running  operations  of  the  railroad.  Obviously  the  property 
in  controversy  cannot  belong  to  that  class  because  as  we  have  seen  it  is 
admittedly  property  necessary  to  the  daily  running  operations  of  the 
railroad.    For  this  reason  Cowen  v.  Aldridge,  supra,  is  not  in  point. 

In  the  next  place  the  facts  in  Cowen  v.  Aldridge  were  so  essentially 
different  from  those  in  the  case  at  bar  that  a  close  reading  of  that 
case  will  reveal  why  the  court  held  the  "bridge"  taxable  as  a  bridge. 
It  was  not  roadbed  and  property  to  be  localized.  In  the  Bellaire  case, 
Cowen  v..  Aldridge,  supra,  the  bridge  was  not  as  a  matter  of  fact  a 
necessary  part  of  the  railroad  proper.  It  was  built  to  connect  two 
railroads,  the  Central  Ohio  Railroad  Company,  which  had  its  railroad 
on  the  Ohio  side  of  the  river,  and  the  Baltimore  &  Ohio  Railroad  Com- 
pany whose  railroad  is  built  to  the  east  side  of  the  Ohio  river;  that  is 
to  say,  on  the  side  opposite.  The  bridge  connects  two  populous  towns, 
and  the  evidence  shows  that  heavy  additional  charges  were  made  to 
passengers  and  shippers  of  freight.  The  bridge  may  be  said  to  have 
had  a  business,  and  a  financial  as  well  as  legal  character  clearly  dis-  * 
tinguishable  from  "main  track"  laid  upon  it.  It  had,  aside  from  its 
use  for  main  track,  other  distinguishing  and  valuable  uses. 

The  bridge  in  the  case  at  bar  was  built  by  the  trustees  of  the  South- 
ern railway  as  part  and  parcel  of  said  railway,  and  in  order  to  permit 
its  trains  to  go  from  the  terminal  in  Ohio  to  the  terminal  in  Chattanooga; 
The  trustees  had  no  power  to  build  a  bridge  for  any  other  purpose 
than  that  of  a  railroad.  They  certainly  had  no  power  to  build  a  bridge 
for  use  as  a  bridge  independently  of  the  necessary  roadbed.     (On  thjaj 
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point  see  Union  Pacific  Ry.  v.  Hall,  91  U.  S.  343-350-351  [23  L.  Ed. 
428].)  And  furthermore  the  testimony  shows  the  bridge  was  adapted 
for,  and  to  be  used  for,  the  purposes  of  a  railroad  solely.  True  it  ap- 
pears that  the  lessees  have  built  a  foot  path  at  the  expense  of  the 
citizens  of  Ludlow,  and  it  seems  a  nominal  sum  is  collected  for  the 
purpose  of  keeping  said  foot  path  in  repair,  but  in  our  judgment  the 
power  given  the  trustees  to  build  this  bridge,  the  purpose  for  which  it 
was  built,  and  its  use  under  the  law  indicate  the  true  character  of  this 
bridge  for  the  purpose  of  determining  the  legal  question  as  to  the  man- 
ner in  which  the  same  shall  be  taxed,  and  the  mere  incident  of  the 
building  of  this  foot  path  by  the  lessee  cannot  alter  the  true  character 
of  the  structure  for  taxation  purposes. 
*  It  is  also  clear,  that,  as  far  as  this  railroad  is  concerned,  no  ad- 

ditional charges  are  exacted  of  shippers  or  passengers,  and  the  mileage 
on  this  bridge  is  treated  by  the  railroad  precisely  as  is  every  other  mile 
of  road.  (See  the  testimony  of  Mr.  Nicholson.)  That  the  character  of 
the  bridge  in  Cowen  v.  Aldridge,  supra,  was  a  vital  consideration  is  evi- 
dent by  what  the  court  says  at  page  29 : 

"  Additional  rates  are  charged  to  passengers  and  freight  using  the 
bridge.  It  has  a  distinct  value  as  a  bridge,  irrespective  of  its  present 
use  for  railroad  purposes." 

And  again  at  page  30  the  court  says: 

"It  may  be  the  practice  to  assess  bridges  as  part  of  such  main 
track  of  railroad  in  Ohio.  It  may  be,  that  many  bridges  have  no  value 
except  to  carry  the  track  of  the  company.  Whether  this  practice,  if 
it  exists,  be  right  or  wrong,  is  immaterial  here,  in  view  of  the  character 
and  ownership  of  the  bridge  in  question." 

It  will  be  observed  that  not  one  of  the  authorities  cited  above,  hold- 
ing that  a  bridge  is  roadbed  or  part  of  the  road  was  referred  to  by 
the  circuit  court  of  appeals.  The  failure  to  notice  these  authorities 
can  only  be  satisfactorily  explained  upon  the  theory  that  the  facts  in 
that  case,  as  already  indicated,  stamp  the  Bellaire  bridge  with  a 
character  of  its  own — a  thing  separate  and  apart  from  the  railroad.  In 
short,  it  was  a  bridge  pure  and  simple. 

Finally,  the  decision  in  Cowen  v.  Aldridge,  supra,  is  based  solely 
i  on  Cass  Co.  v.  Railway,  25  Neb.  348  [41  N.  W.  Rep.  246;  2  L.  R.  A. 
£  188].    The  court,  in  Cowen  v.  Aldridge,  supra,  page  29,  said  (referring 
X  to  the  bridge  in  question) : 

"It  is,  in  our  judgment,  a  structure,  within  the  meaning  of  the 
statute,  and  to  be  taxed  as  other  local  structures  are  in  the  district 
where  it  is  situated.  Similar  considerations  led  the  supreme  court  of 
Nebraska  to  like  conclusions  in  a  well-considered  case." 

But  the  very  case,  upon  which  Cowen  v.  Aldridge,   supra,   was 
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based,  was  itself  subsequently  overruled  in   Chicago,  B.  &  Q.  By.  v. 
Richardson,  61  Neb.  519  [85  N.  W.  Rep.  532]. 

In  view  of  these  considerations,  therefore,  and  under  the  circum- 
stances of  the  case  at  bar,  whatever  view  may  be  taken  of  Cowen  v. 
Aldridge,  supra,  it  would  be  manifestly  unsafe  to  apply  that  decision. 
On  the  other  hand^  in  view  of  the  authorities  herein  cited,  and 
especially  mindful  of  the  language  of  our  Supreme  Court  in  Clev.  C.  C. 
&  I.  By.  v.  Marion  Co.  {Comrs.),  supra,  it  seems  to  us  a  proper  in- 
terpretation of  the  statutes  involved  would  require  that  the  term 
"roadbed"  as  used  in  the  statute  must  be  held  to  include  a  bridge, 
when  that  Bridge,  as  in  the  case  at  bar,  was  built  for,  and  is  used  solely 
for,  the  purpose  of  supporting  the  railroad  tracks  and  is  part  and 
parcel  of  the  road  and  is  necessary  to  its  daily  running  operations. 

Nor  can  we  agree  with  defendant  that  this  interpretation  renders- 
Rev.  Stat  2776  (Lan.  4118)  unconstitutional.  This  section  has  refer- 
ence only,  it  will  be  noticed,  to  railroad  property  partly  within  and 
partly  without  the  state.  Our  constitution  aims  to  tax  all  property. 
The  property  of  a  railroad  is  not  exempted  by  this  section.  A  railroad 
could  not  fairly  be  valued  other  than  as  a  unit — as  a  continuous  line. 
This  is  necessarily  so,  and  our  state  policy  recognizes  the  fact.  The  sec- 
tion refers  only,  as  we  have  endeavored  to  show,  to  the  property  de- 
scribed in  Rev.  Stat.  2772  (Lan.  4114).  Merely  because  the  section  is 
silent  as  to  the  property  of  an  interstate  railroad  which  may  have  a 
fixed  situs,  and  which  may  be  found  to  be  not  "necessary  to  the  daily 
running  operation  of  the  road"  is  no  reason  why^said  statute  can  be 
said  to  create  an  exemption  as  to  such  property.  The  taxing  statutes 
would  reach  such  property.     One  thing  appears  certain: 

Revised  Statutes  2776  (Lan.  4118)  does  provide  a  method,  a  uniform 
mode  of  taxing  the  kind  of  property  mentioned ;  that  is  to  say,  property 
necessary  to  its  daily  running  operation  partly  within  and  partly  with- 
out the  state,  and  such  a  system  for  taxing  interstate  railroads  or  com- 
panies has  met  the  approval  of  the  Supreme  Court  of  the  United  States. 
Maine  v.  Railway,  142  U.  S.  217  [12  Sup.  Ct.  Rep.  121,  163;  35  L.  Ed. 
994] ;  Pitts.  C.  C.  &  St.  L.  By.  v.  Backus,  154  U.  S.  421,  430  [14  Sup. 
Ct.  Rep.  1114;  38  L.  Ed.  1031];  Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18  |11  Sup.  Ct.  Rep.  876;  35  L.  Ed.  613]. 

In  Pitts  C.  C.  &  St.  L.  By.  v.  Backus,  supra,  the  Supreme  Court 
said,  page  430 : 

"Nevertheless,  it  is  ordinarily  true  that  when  a  railroad  consists  of 
a  single  continuous  line  the  value  of  one  part  is  fairly  estimated  by  tak- 
ing that  part  of  the  value  of  the  entire  road  which  is  measured  by  the 
proportion  of  the  length  of  the  particular  part  to  that  of  the  whole  road. 
This  mode  of  division  has  been  recognized  by  this  court  several  times  as 
eminently  fair/ f 
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Are  the  lots  and  portion  of  the  streets  upon  which  side  tracks  are 
laid,  separately  taxable  as  the  treasurer  claims,  or  are  they  also  to  be  con- 
sidered ' '  roadbed ' '  and  ' '  realty  necessary  to  the  daily  running  operations 
of  the  road,"  and  as  such  apportioned  by  mileage?  Under  the  evidence 
we  find  that  the  side  tracks  and  the  lots  on*  which  they  are  laid  are 
necessary  to  the  daily  running  operations  of  the  road,  and  we  are  of 
opinion  that  they  too  must  be  considered  as  roadbed,  and  not  to  be  taxed 
as  separate  items.  In  Chicago  &  Alton  Ry.  v.  People,  98  111.  350,  the 
court  said : 

"We  can  see  no  reason  why  the  term  right  of  way  should  be  con- 
fined to  the  land  over  which  the  main  track  of  a  railroad  should  be  con- 
structed. The  land  upon  which  a  side  track,  a  switch  or  a  turnout  is 
built  and  in  actual  use  by  the  company  in  the  business  for  which  it  was 
*  organized  for  all  practical  purposes  is  as  much  held  for  right-of-way  as 
is  the  land  upon  which  the  main  track  is  constructed.  In  the  operation 
of  a  railroad  it  is  necessary  that  trains  should  pass  each  other,  and  hence 
the  necessity  of  turnouts,  switches  and  side  tracks.  In  the  loading  of 
cars,  transfer  of  cars,  the  making  up  of  trains  and  innumerable  other 
instances  that  might  be  named  in  the  prosecution  of  its  business  as  a 
common  carrier  side  track,  switch  or  turnout  passes  can  be  termed  a 
proper  transaction  of  its  business  as  the  main  track  itself. 

We  are  therefore  of  opinion  that  the  land  held  and  in  actual  use  by 
the  railroad  company  for  side  tracks,  switches  and  turnouts  must  be  re- 
garded within  the  meaning  of  the  revenue  law  as  a  part  of  the  right  of 
way  of  the  company.  It  is  used  in  the  transportation  of  freight  and  also 
for  the  purpose  of  carrying  passengers  alike,  with  the  land  upon  which 
the  main  track  is  constructed,  and  upon  which  principle  the  land  upon 
which  the  main  track  is  laid  can  be  held  to  be  right-of-way  and  the  land 
over  which  a  side  track,  switch  or  turnout  passes  can  be  termed  some- 
thing else,  we  are  at  a  loss  to  understand/ '  See  also  Chicago  &  N.  W. 
Ry.  v.  Miller,  72  111.  144 ;  People  v.  Board  of  Equalization,  205  111.  296 
[68  N.  E.  Rep.  943]  ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Cass  Co.  8  N.  Dak. 
18  [76  N.  W.  Rep.  239] ;  St.  Louis,  I.  M.  &  So.  Ry.  v.  Miller  Co.  67  Ark. 
49.8  [55  S.  W.  Rep.  926] ;  Pfaff  v.  Railway,  108  Ind.  144  [9  N.  E.  Rep. 
93] ;  Burfaigton  &  M.  R.  Ry.  v.  Lancaster  Co.  15  Neb.  251  [18  N.  W.  Rep. 
71] ;  State  v.  Railway ',  162  Mo.  391  [63  S.  W.  Rep.  495].  These  authori- 
ties we  think  are  decisive. 

We  likewise  think  that  the  parcels  of  ground,  numbers  1  to  8,  pur- 
chased for  the  purpose  of  making  connections  with  the  C.  H.  &  D.  Ry. 
Co.  was  also  properly  returned  for  taxation  by  the  railroad  company  and 
is  not  separately  taxable.  We  find  from  the  evidence  that  the  lots  were 
purchased  for  the  purpose  mentioned  and  were  to  be  used  for  such  pur- 
pose and  no  other  when  filled ;  that  such  property  devoted  to  such  purpose 
is  a  part  of  the  road  as  a  whole  and  was  properly  returned  by  the  plaintiff 
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company  for  taxes  apportioned  on  the  mileage  basis  it  seems  to  us  was 
decided  in  Burlington  &  M.  R.  Ry.  v.  Lancaster  Co.  15  Neb.  251  [18  N. 
W.  Rep.  71],  and  also  in  State  v.  Railway,  supra.  In  the  latter  case  it 
was  held: 

"Taxation:  Switch  yards  and  other  real  property  necessarily  ap- 
purtenant to  the  railroad's  efficient  equipment  as  a  means  of  traffic  are 
not  subject  to  taxation  by  the  local  authorities  but  are  to  be  included 
in  that  class  of  property  which  the  statute  requires  to  be  assessed  by  the 
state  board  of  equalization,  and  although  the  railroad  may  have  owned 
the  lots  for  some  years  and  as  one  yard  and  part  of  them  for  stock  yard 
purposes,  yet,  if  it  is  used  for  no  other  purpose  and  does  not  appear  to 
have  acquired  more  land  than  was  reasonably  necessary  for  switch  yard 
purposes  in  view  of  the  prospective  growth  of  the  city  and  the  business, 
the  property  is  to  be  assessed  by  the  state  board." 

Finally,  the  property  involved  in  this  controversy  was  returned  for 
taxation  and  the  taxes  found  due  thereon  duly  paid  by  plaintiff  after  the 
auditor,  under  and  by  virtue  of  Rev.  Stat.  2772  (Lan.  4114),  had  as- 
certained its  value.  The  evidence  shows  that  the  auditor  undertook  to 
tax  it  again  on  the  theory  that  it  was  omitted  property.  All  the  steps 
taken  by  him  show  that  in  the  opinion  of  that  officer  it  was  property  that 
had  escaped  taxation.  But  as  we  have  already  pointed  out,  it  did  not 
escape  taxation  and  could  not  be  said  to  be  omitted  property.  The  only 
question  remaining  then  would  be,  Was  the  auditor  justified  in  again  plac- 
ing this  property  on  the  duplicate  on  the  ground  that  his  action  was  in 
effect  a  revaluation  or  correction  of  an  undervaluation? 

If  the  auditor  has  any  such  powers  in  respect  to  property  of  this 
character — property  which  according  to  law  he  had  appraised  and 
assessed  in  the  first  instance,  and  no  doubt  correctly,  that  power  is  to  be 
found  in  Rev.  Stat.  2781a  (Lan.  4159). 

The  exception  engrafted  upon  the  statute,  it  will  be  noticed,  speaks 
only  of  omitted  property;  that  is,  property  that  has  escaped  taxation. 
Certainly  it  was  not  intended  that  there  should  be  a  reassessment  or  a 
reappi*aisement  of  that  which  the  officer  had  already  appraised.  Other- 
wise, as  is  pertinently  asked  by  counsel  for  plaintiff,  How  many  times  is 
it  necessary  to  assess  railroad  property?  In  our  judgment  this  section 
gives  the  board  jurisdiction  to  appraise  and  assess  omitted  property  and 
denies  jurisdiction  to  reassess  and  reappraise  that  which  has  already  been 
assessed  according  to  law. 

Moreover,  and  it  seems  to  us  a  conclusive  answer  to  the  assessment 
in  this  case  is  found  in  this  fact,  that,  the  auditor  according  to  the  evi- 
dence (page  183,  bill  of  evidence)  stated  that  in  undertaking  to  make  . 
the  revaluation  considered  nothing  outside  of  the  county  of  Hamilton. 
The  auditor's  action,  therefore,  even  if  he  has  power  to  reassess  was  not 
such  a  reassessment  as  would  be  proper,  because  Rev.  Stat.  2776  (Lan. 

Digitized  by  VjOOQLC 


174  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [1? 

Superior  Court  of  Cincinnati. 

4118),  as  we  have  seen  would  make  it  imperative  that  property  of  an  in- 
terstate railroad  be  apportioned  by  mileage.    This  was  not  done. 

"In  conclusion  we  find  under  the  law,  and  the  evidence  that  the 
auditor  in  seeking  to  place  this  property  on  the  duplicate  as  real  estate 
under  Rev.  Stat.  2803  (Lan.  4189),  acted  without  authority.  Revised 
Statutes  2772  (Lan.  4114)  governed.  "When  subsequently  by  virtue  of 
Rev.  Stat.  2781a  (Lan.  4159),  he  again  sought  to  place  this  property  on 
the  duplicate  as  personalty  as  omitted  property  or  as  revalued  or  re- 
assessed property  he  again  acted  without  legal  justification.  As  stated, 
the  railroad  company  made  its  returns  according  to  law  and  it  paid  the 
taxes  contemplated  by  law  on  the  property  involved.  It  was  therefore  en- 
titled to  the  injunctions  originally  allowed,  and  we  order  the  same  to  be 
made  perpetual. 

Ferris,  J.,  concurs. 

HOSEA,  J.,  concurring. 

I  am  in  accord,  in  the  main,  with  the  views  of  my  respected  colleague, 
expressed  in  the  foregoing  opinion  and  with  the  results  stated.  It  is 
perfectly  clear  to  my  apprehension  that  the  bridge  in  question,  with  its 
approaches,  is  part  of  the  roadbed, — a  "railway  viaduct," — constituting 
part  of  the  main  thoroughfare  and  necessarily  used  in  the  "daily  opera- 
tions" *of  the  road.  That  the  value  thereof  is  to  be  carried  into  the  total 
and  distributed  to  the  counties  for  taxation,  as  provided  by  law, 
necessarily  follows. 

It  is  not  so  clear  to  my  mind  that  a  terminal  yard  and  other 
structures  for  the  storage  of  property  and  other  uses,  however  convenient, 
and  necessary,  for  use  in  the  general  operation  of  the  railway,  are  in- 
cluded in  the  intent  of  our  tax  statutes.  This  language,  when  con- 
trasted with  the  corresponding  phrases  in  the  taxation  statutes  of  other 
states,  under  which  the  cited  decisions  were  rendered,  seems,  at  first 
blush,  to  have  a  limiting  purpose  that  is  not  without  strong  reasons  in 
its  support.  The  phrase  "daily  running  operations"  of  a  railway, 
would  seem  to  have  direct  reference  to  the  actual  running  of  trains  and 
nothing  more.  The  language  chosen  is  at  least  strongly  suggestive ;  and 
this  view,  it  may  be  said,  is  more  directly  in  accord  with  the  reasons 
underlying  the  principle  of  distributive  taxation  of  such  property  as 
is  of  a  transitory  or  nonlocalized  character.  Indeed,  the  reasoning  in 
People  v.  Board  of  Equalization,  205  111.  296  [68  N.  E.  Rep.  943],  seems 
to  lay  stress  upon  this  characteristic  even  under  statutory  language  of 
a  broader  scope.  The  same  reasoning  appeared  in  Chicago  &  Alton  Ry. 
v.  People,  98  111.  350,  where  thirty-two  acres  of  railroad  "yards"  at 
Burlington  were  held  to  belong  to  the  distributable  class  under  the 
statutory  phrase  "right-of-way."  The  court  cites  the  necessity  of  side 
tracks  and  turnouts  used  to  enable  trains  to  pass  each  other  and  pro- 
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ceeds  to  class  "yards"  as  within  the  intent  of  the  law,  by  parity  of 
reasoning,  because  necessary  to  the  use  and  operation  of  the  railway. 

In  the  later  case  the  yards  at  Chicago  were  held  to  be  within  the 
same  principle  of  classification.  But  in  these  and  other  cases  cited,  the 
decisions  rest  upon  statutes  of  broader  definitions  than  our  own, — such 
as  " track,"  "main  track,' '  and  " right-of-way' *  used  in  the  general 
operations  of  a  railway.  In  contrast  with  these  phrases  the  limitation 
to  property  required  in  the  "daily  running  operations"  of  a  railroad 
seems  to  suggest  a  narrower  definition,  and  it  may  be  said  that  yards 
used  primarily  for  the  storage  of  cars  when  not  in  use  fall  without  the 
limitation. 

Much  may  be  said  on  both  sides  of  the  question ;  but  as  the  question, 
in  its  broader  aspect  as  relating  to  the  policy  of  taxation,  is  practically 
covered  by  the  reasoning  of  courts  of  last  resort  in  other  states,  and  by 
the  Supreme  Court  of  the  United  States,  upon  the  general  principle 
involved,  I  am  disposed,  to  the  extent  involved  in  the  present  con- 
troversy, to  give  my  concurrence  to  the  ruling  of  the  majority,  but  with 
these  suggestions. 


NOTICE— PRINCIPAL  AND  SURETY. 

[Superior  Court  of  Cincinnati,  General  Term,  March,  1906.] 

Ferris,  Hosea  and  Littleford,  JJ. 

(Judge  Littleford  of  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hoff- 

heimer.) 

John  H.  Voss  v.  Rose  F.  Moorman  et  al. 

Notice  to  Sue  Giten  by  Stjbety  to  Creditor's  Husband  Sufficient  if  Read  by 
Cbeditob,  and  Husband  as  Attorney  Gives  Advice  Thebeon. 

Notice  sent  by  a  surety  on  a  note,  to  the  husband  of  the  owner  of  the 
note,  if  shown  after  its  receipt  to  the  owner,  and  discussed  for  some 
time  by  the  owner  and  her  husband,  the  latter  as  the  agent  and  at- 
torney of  the  owner,  advising  her  to  disregard  it,  is  sufficient  t#  dis- 
charge the  surety  from  liability  on  the- note  under  Rev.  Stat.  5833  (Lan. 
9372). 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Principal  and  Surety,"  §§ 
265-276.— Ed.] 

Error  to  special  term. 

D.  F.  Cash,  for  plaintiff  in  error. 

Stephens.  Lincoln  &  Stephens,  for  defendants  in  error* 

FERRIS,  J. 

The  action  below  sought  to  recover  on  a  promissory  note,  signed  by 
Robert  A.  Moorman  and  John  H.  Voss,  payable  six  months  after  date, 
to  the  order  of  William  D.  Grote,  by  whom  it'  was  indorsed  in  blank.    No 
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question  was  made  as  to  the  execution  of  the  note,  but  defendant,  Voss, 
filed  answers  making  it  imperative  on  the  plaintiff  to  establish  the 
ownership  of  the  note,  and  denying  many  of  the  allegations  of  the  peti- 
tion with  respect  to  matters  not,  in  our  opinion,  necessary  to  comment 
upon  at  this  time.  On  November  17,  1900,  defendant,  Voss,  claiming 
to  be  surety  on  the  note,  in  pursuance  of  Rev.  Stat.  5833  (Lan.  9372), 
sent  notice  to  Frank  J.  Moorman,  requiring  him  to  commence  action  on 
the  note  against  Robert  A.  Moorman,  codefendant,  and  alleged  to  be  the 
principal  debtor. 

Suit  was  brought  on  the  note  on  May  23,  1901,  by  Rose  P.  Moor- 
man, claiming  to  be  the  holder  of  the  note.  Defendant,  Voss,  claimed 
full  discharge  from  all  liability,  by  reason  of  the  delay  in  instituting  the 
suit,  under  the  provisions  of  Rev.  Stat.  5833  (Lan.  9372),  that, 

"A  person  bound  as  surety  in  a  written  instrument  for  payment 
of  money,  or  other  valuable  thing,  may,  if  a  right  of  action  accrue 
thereon,  require  his  creditor,  by  notice  in  writing,  to  commence  an 
action  on  such  instrument  forthwith,  against  the  principal  debtor;  and 
unless  the  creditor  commences  such  action  within  a  reasonable  time 
thereafter  and  proceed  with  due  diligence,  in  the  ordinary  course  of 
law,  to  recover  judgment  against  the  principal  debtor  for  the  money 
or  other  valuable  thing  due  thereby,  *  *  *  failing  to  comply  with 
the  requisition  of  such  surety,  shall  thereby  forfeit  the  right  which  he 
would  otherwise  have,  to  demand  and  receive  of  such  surety  the  amount 
due  thereon./ ' 

Notice,  given  as  required  by  this  section,  complied  in  words  and 
effect  with  the  provisions  of  the  statute,  but  the  court  below  found,  that 
inasmuch  as  the  provisions  were  contrary  to  the  common  law,  the  section 
should  be  strictly  construed,  and  that  the  notice  given,  as  shown  by 
the  testimony,  was  defective,  in  that  it  was  addressed  to  Frank  J.  Moor- 
man, husband  of  the  holder  of  the  note,  and  not  to  the  creditor  herself, 
relying  on  Gaston  v.  Barney,  11  Ohio  St.  506,  and  Clark  v.  Osborn,  41 
Ohio  St.  28,  where  the  court  say,  page  36 : 

"The  statute,  in  a  sense,  is  a  part  of  the  contract.  The  suretyship 
is  accepted  with  knowledge  of  its  terms.  It  gives  rights  to  both  parties. 
The  right  of  the  creditor  is  to  disregard  with  impunity  any  notice  not 
in  strict  conformity  to  its  terms." 

This  doctrine  was  also  relied  upon  in  Baker  v.  Kellogg,  29  Ohio  St. 
663,  665,  where  the  court  held  that  this  statute,  "provides  for  the  re- 
lease of  a  party  from  a  fixed  legal  liability — from  the  payment  of  a  debt 
which  he  justly  owes — requirements  should  be  at  least  substantially,  if 
not  strictly  and  literally  complied  with." 

Thus  it  will  be  seen  that  the  doctrine  in  this  state  requires  that  the 
testimony  should  show  compliance  with  the  provisions  of  this  statute  as 
to  the  conditions  of  the  release  of  the  surety,  and  that  this  compliance 
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shall  not  fall  short  of  " strict  conformity"  to  the  provision  of  this 
section. 

The  court  charged,  page  210   of  the  record: 

"  There  is  no  evidence  that  notice  as  required  by  law  was  given 
her  (Rose  F.  Moorman)  as  principal  creditor,  and  that  if  the  jury 
should  find  that  Voss  was  a  surety,  from  the  testimony,  he  would,  under 
the  circumstances,  still  be  liable." 

We  believe  that  the  testimony  was  fairly  submitted  to  the  jury, 
as  to  the  ownership  of  the  note,  and  there  would  hardly  be  a  contention 
made  that  the  jury  was  not  also  fully  advised  by  competent  testimony 
as  to  the  position  that  Voss  held  on  the  note.  It  becomes  necessary 
then  to  examine  the  testimony  to  disclose  what  was  done  in  the  matter 
of  notice.  Was  the  notice  sufficient  under  the  provisions  of  Rev.  Stat. 
5833   (Lan.  9372)  ? 

It  may  be  assumed  that  the  testimony  established  the  fact  that,  in 
all  matters  relating  to  the  note,  Frank  Moorman  acted  as  agent  and  at- 
torney for  his  wife,  the  creditor  who  claimed  to  be  the  legal  holder  of 
the  note.  The  testimony  is  full  and  conclusive  upon  this  question.  At 
times  he  had  the  note  in  his  possession,  received  credits  that  were  in- 
tended to  be  applied  upon  the  note,  and  seemed  to  be  the  holder  of  the 
note.  Therefore,  it  was,  that  notice  under  the  section  was  sent  to  him 
as  creditor  and  owner  of  the  note,  and  not  to  Mrs.  Rose  F.  Moorman, 
the  plaintiff  below. 

Under  the  issues  made  by  the  pleadings,  the  burden  was  upon  the 
defendant  below,  Voss,  to  establish  the  sufficiency  of  the  notice  as  bear- 
ing upon  the  question  of  payment  and  consequent  release  by  him  of  all 
obligation.  It  was  not  claimed  that  Voss  or  Moorman  had  actually 
paid  the  balance  appearing  by  the  note,  but  Voss  was  claiming  dis- 
charge by  reason  of  the  provisions  of  the  statute. 

It  is  not  necessary,  in  our  opinion,  to  consider  the  question  of  agency 
under  the  facts  shown  and  we  do  not  disagree  with  the  conclusions  of 
the  trial  judge  that,  ''Notice  to  the  agent  would  not  be  notice  to  the 
principal/ '  ip  some  cases.  We  think  the  undisputed  facts  show  notice 
to  the  principal. 

On  page  28   the   plaintiff   below,    Rose   F.   Moorman,    says   with   ' 
reference  to  the  notice  mailed  to  her  husband  that  he  showed  it  to  her, 
and  in  answer  to  the  question,  "Did  you  read  it  J"  she  said: 

"Mr.  Moorman  read  it  to  me  and  then  I  took  it  and  looked  at  it 
and  read  it." 

On  page  150  of  the  record,  in  answer  to  the  question  by  his  own 
counsel,  Frank  Moorman  stated,  with  reference  to  the  notice,  that  he 
12  Dec.  Vol.  17 
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had  advised  Rose  F.  Moorman  to  disregard  the  notice.  This  he  did  as 
her  attorney,  saying  that  he  did  so: 

"As  soon  as  I  read  the  letter  to  her,  or  notice  to  her,  I  talked  to 
her  for  an  hour  and  a  half  on  the  subject." 

On  page  150  of  the  record,  counsel  for  Voss  submitted  to  witness, 
Moorman,  the  question: 

"How  soon  after  the  receipt  of  that  paper  (marked  exhibit  "H" 
in  the  record,  and  being  the  notice),  if  at  all,  did  you  give  it  to  your 
wife*" 

Objection  being  made,  the  court  sustained  the  position  of  counsel 
objecting,  and  the  exception  was  noted.  Defendant,  Voss,  stated  that 
he  expected  to  show  by  the  witness  that  almost  immediately  upon  re- 
ceipt of  the  paper  it  was  handed  by  him  to  his  wife,  and  read  to  her, 
and  its  contents  discussed  between  them,  and  immediately  after,  on 
page  151,  in  answer  to  the  question,  "Why  did  you  tell  her  to  disregard 
this  notice ?"  witness  stated: 

"Because  it  had  nothing  to  do  with  her  at  all.  I  explained  the  law 
to  her." 

Again  counsel  attempted  to  offer  the  paper  in  evidence  and  was 
again  refused  by  the  court,  and  the  exception  was  noted,  by  which  it  is 
apparent  that  counsel  for  defendant,  Voss,  was  denied  the  opportunity 
to  show  what  in  law  is  regarded  as  payment  or  satisfaction  of  the 
obligation  of  the  defendant,  Voss. 

What  is  the  meaning  of  the  expression,  "strict  compliance,"  or 
"strict  conformity"?  Baker  v.  Kellogg,  supra,  on  page  663,  answers 
the  question  as  to  the  ride  applicable  bearing  upon  the  contents  of  the 
notice;  that  is,  the  sufficiency  of  the  notice;  but  Meridian  Silver  Plate 
Co.  v.  Flory,  44  Ohio  St.  430  [7  N.  E.  Rep.  753],  reviewing  Baker  v. 
Kellogg  and  Clark  v.  Osborn,  supra,  found  as  to  the  legal  sufficiency, 
and  held,  that  technical  accuracy  as  to  the  contents  was  not  required, 
and  found  the  notice  good,  that  had  been  sent  through  the  mail  and 
taken  from' the  post  office  "by  some  one  for  said  plaintiff  corporation." 

The  question  therefore  was,  did  the  creditor  receive  the  notice* 
There  was  no  question  but  what  the  agent  received  it,  but  this  was  not 
sufficient. 

Did  Rose  F.  Moorman  receive  this  notice*  We  have  referred  to  the 
testimony  of  both  herself  and  her  husband,  admitting  the  receipt  of 
the  letter  and  showing  a  full  discussion  as  to  the  contents,  and  this 
within  a  short  time  after  its  receipt,  and  therefore  we  are  of  the  opinion 
that  there  was  a  compliance  on  the  part  of  Voss  with  the  provisions  of 
the  statute  as  to  the  notice ;  that  whether  Frank  Moorman  was  agent  or 
attorney,  and  whatever  may  have  been  his  position  with  reference  to 
the  note, — and  assume  for  the  purpose  of  the  discussion  that  Rose  Moor- 
man was,  as  the  jury  found,  the  owner  of  the  note, — the  facts  indicate 
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that  the  notice  sent  was  received  by  her,  and  acting  under  the  advice 
of  her  lawyer  she  paid  no  attention  to  it. 

We  are  of  the  opinion,  therefore,  that  there  was  prejudicial  error 
in  the  court's  instruction  to  the  jury  that  the  notice  as  served  was  in- 
sufficient. The  facts  as  to  notice  being  shown  by  undisputed  testimony, 
necessitate  not  only  the  reversal  of  the  judgment  below,  but  make  it 
imperative  that  we  render  a  judgment  for  the  plaintiff  in  error,  which 
is  accordingly  done.  Cleveland  City  By.  v.  Bank,  68  Ohio  St.  582,  596 
[67  N.  E.  Rep.  1075]. 

Hosea  and  Littleford,  JJ.,  concur. 


FRAUDULENT  CONVEYANCES. 

[Summit  Cqmmon  Pleas,  October  5,  1906.] 
Lydia  G.  Hamilton  v.  Minnie  Rudy. 

Deed  from  a  Husband,  Taken  with  Knowledge  that  a  Divorce  Suit  had  been 
Filed  against  Him  and  that  Husband  had  no  other  Property,  Void  for 
Fraud— Subsequent  Purchaser  not  fob  Value  and  Knowing  Uncertainty  of 
Grantors*  Title  not  Protected. 
A  conveyance  by  a  husband,  of  his  one-half  Interest  in  a  lot  owned  jointly 
with  his  wife,  made  to  a  woman  with  whom  he  was  then  living  and 
whom  he  afterwards  married,  at  a  time  when  the  wife  had  already  filed 
her  petition  for  divorce  and  alimony,  the  husband  and  his  grantee  both 
knowing  this  fact  and  the  grantee  knowing  also  that  the  husband  had 
no  other  property,  and  that  the  wife  was  In  possession  of  this,  Is  fraud- 
ulent and  void  as  to  the  wife  and  as  against  a  subsequent  decree  for 
alimony  awarding  this  one-half  interest  to  the  wife.    A  subsequent  pur- 
chaser from  this  grantee  and  her  husband,  knowing  at  the  time  of  pur- 
chase that  the  grantors  were  uncertain  as  to  character  of  their  Interest, 
owing  to  the  divorce  and  alimony  decree,  and  taking  the  property  with- 
out examination  and  giving  no  valuable  consideration  therefor,  has  no 
Interest  in  the  property  and  the  title  of  the  wife  will  be  quieted  as  against 
her  and  her  grantee. 
[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Divorce  and  Alimony,"  §§ 
214-220.— Ed.] 

[Syllabus  approved  by  the  court.] 

Tibbals  &  Frank,  for  plaintiff: 

Cited  and  commented  on  the  following  authorities.  Tolerton  v. 
Williard,  30  Ohio  St.  579;  John  v.  John,  5  Circ.  Dec.  535  (12  R.  328) ; 
Fletcher  v.+Fletcher,  8  Circ.  Dec.  271  (15  R.  271) ;  Gishwiler  v.  Dodez,  4 
Ohio  St.  623;  Bazell  v.  Belcher,  31  Ohio  St.  572;  Collier  v.  Bickley,  33 
Ohio  St.  523 ;  Bowen  v.  Bowen,  36  Ohio  St.  312. 

Kohler,  Kohler  &  Mottinger,  for  defendant : 

Cited  and  commented  on  the  following  authorities.  Hamlin  v. 
Bevans,  7  Ohio  (pt.  1)  161;  Fox  v.  Reeder,  28  Ohio  St.  181  [22  Am.  Rep. 
370] ;  Tolerton  v.  Williard,  30  Ohio  St.  579;  John  v.  John,  5  Circ.  Dec, 
535  (12  R.  328) ;  Union  Sav.  Bank  &  Tr.  Co.  v.  Building  Co.  14  Dec.  401. 
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WASHBURN,  JL 

There  are  certain  facts  in  this  case  that  are  not  disputed,  which  are 
as  follows: 

For  a  long  time  previous  to  September,  1901,  Andrew  Rudy  and 
Minpie  Rudy  were  husband  and  wife,  and  resided  with  their  children 
on  premises  in  Barberton,  Summit  county,  Ohio,  which  they  owned  in 
common,  each  owning  one-half  thereof.  Andrew  Rudy  owned  no  other 
property. 

In  September,  1901,  Andrew  Rudy  deserted  his  wife  and  family 
and  went  to  Dayton,  Montgomery  county,  Ohio,  and  began  boarding 
with  Adalena  Miller,  whom  he  afterwards  married. 

On  September  18,.  1902,  Minnie  Rudy  sued  Andrew  Rudy  for  di- 
vorce and  alimony  in  Summit  county,  and  although  two  attempts  to 
get  service  upon  Andrew  Rudy,  by  issuing  process  to  the  sheriff  of 
Montgomery  county,  were  made,  no  service  was  obtained  until  March 
of  1904. 

In  the  meantime  Andrew  Rudy  had  brought  suit  for  divorce  in 
Montgomery  county,  and  later  dismissed  his  suit. 

On  February  1,  1904,  Minnie  Rudy  filed  an  amended  petition  for 
divorce  in  which  she  described  her  husband's  half  interest  in  said 
premises,  and  asked  that  the  same  be  given  to  her  as  alimony. 

Summons  on  the  amended  petition  was  issued  to  the  sheriff  of 
Montgomery  county  on  February  1,  1904,  and  returned  "not  found." 

On  February  24,  1904,  Andrew  Rudy  deeded  his  said  one-half  in- 
terest in  said  premises  to  Adalena  Miller,  the  consideration  therefor,  as 
testified  to  by  Andrew  Rudy  and  Adalena  Miller,  being  $200  cash  and 
an  account  of  about  $100  which  Adalena  Miller  held  against  Andrew 
Rudy,  and  said  deed  was  recorded  in  Summit  county  on  February  26, 
1904. 

The  whole  property  was  worth  $2,500  at  the  time  of  said  sale  of  a 
half  interest  of  it. 

On  February  29,  1904,  another  summons  was  issued  on  the  amended 
petition,  and  the  same  was  regularly  and  properly  served  on  Andrew 
Rudy  on  March  2,  1904. 

On  May  21,  1904,  Minnie  Rudy  was  granted  a  divorce  from  Andrew 
Rudy  and  was  also  granted  his  one-half  of  said  premises  as  alimony, 
and  he  was  ordered  to  convey  same  to  her  within  five  days,  and  on  his 
failure  so  to  convey  it  was  ordered  that  said  decree  should  operate  as 
a  conveyance. 

Then  said  decree  contained  the  following  provision: 

"It  is  further  ordered,  adjudged  and  decreed  that  in  the  event  said 
defendant  has  conveyed  his  interest  in  said  real  estate  above  described, 
so  as  to  defeat  the  order,  decree  or  judgment,  awarding  the  interest  of 
said  defendant  in  said  premises  to  the  plaintiff  as  her  alimony,  the 
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plaintiff  is  hereby  allowed  and  decreed  as  reasonable  alimony  the  sum  of 
$1,000  which  is  to  be  paid  in  monthly  installments  of  $25  on  the  first 
Saturday  of  each  and  every  month  until  said  sum  is  paid,  or  until  the 
further  order  of  the  court' y 

During  all  this  time  and  up  to  the  present  time  Minnie  Rudy  with 
iier  children  has  occupied  the  whole  of  said  premises  and  has  improved 
the  same  and  exercised  ownership  over  the  same. 

On  September  10,  1904,  Andrew  Rudy  married  Adalena  Miller. 

On  September  2,  1905,  Andrew  Rudy  and  Adalena  Miller  Rudy  JET 
conveyed  said  half  of  said  premises  to  the  plaintiff  in  this  suit,  Lydia  6.  j 
Hamilton.  * 

.  As  I  have  said,  the  foregoing  facts  are  not  disputed. 

October  19,  1905,  this  suit  was  begun  by  plaintiff  to  partition  said 
premises. 

The  defendant,  Minnie  Rudy,  answered,  claiming  said  premises 
under  her  decree,  charging  that  these  transfers  were  made  with  full 
knowledge  and  without  consideration,  for  the  purpose  of  cheating  and 
defrauding  her,  and  asking  that  the  deeds  be  declared  void  and  her  title 
quieted.    Plaintiff  replied  denying  charges  of  fraud. 

As  to  the  disputed  facts,  I  find  that  at  the^time  of  the  con- 
veyance by  Andrew  Rudy  to  Adalena  Miller  they  both  knew  that  Minnie 
Rudy  had  brought  suit  for  divorce  against  Andrew  Rudy  in  Summit 
county,  although  no  summons  had  been  actually  served  on  Andrew 
Rudy;  and  further  that  Adalena  Miller  knew  that  Andrew  Rudy  had 
no  other  property,  and  that  his  wife  was  in  the  possession  and  actual 
occupancy  of  said  premises.  * 

At  the  time  of  the  convejrance  by  Andrew  Rudy  and  Adalena  Miller 
Rudy  to  plaintiff,  said  decree  of  divorce  giving  said  property  to  the  de- 
fendant, Minnie  Rudy,  was  a  matter  of  public  record  in  Summit  county, 
where  the  land  was  situated,  and  I  find  that  plaintiff  was  informed  that 
said  Andrew  Rudy  had  been  divorced  from  defendant;  that  defendant 
was  living  in  and  occupying  said  premises,  and  that  said  Andrew  Rudy 
and  his  then  wife  did  not  know  what  interest  they  had  in  said  prop- 
erty ;  that  plaintiff  made  no  investigation  as  to  said  property ;  but  traded 
property  therefor  which  was  of  no  value,  and  which  said  Andrew  Rudy 
and  Adalena  Rudy  had  not  seen  and  knew  nothing  about. 

Being  convinced  that  the  evidence  establishes  all  of  the  foregoing 
facts,  what  decree  should  a  court  of  equity  make  ? 

While  technically  speaking  the  wife's  right  upon  divorce  being 
granted,  to  have  alimony  out  of  the  husband's  estate  may  not  make  her 
a  creditor,  still  in  one  sense  she  is  a  creditor. 

In  Lockwood  v.  Krum,  34  Ohio  St.  1,  9,  Judge  Boynton,  in  de- 
livering the  opinion  of  the  court,  said : 

"The   claim    for   alimony    *     *     *    rests   on    the    common    law 
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obligation  of  the  husband  to  support  the  wife  in  a  manner  suitable  to  his 
condition  and  station  in  life  during  the  existence  of  the  marriage  re- 
lation; •  •  #.  And  this  obligation  is  as  binding  after  the  com- 
mission, by  the  husband,  of  a  marital  offense  entitling  the  wife  to  a 
divorce,  as  before.  In  respect  to  such  obligation  she  may  well  be  held 
to  be  a  creditor  of  the  husband." 

This  language  is  quoted  with  approval  in  Conrad  v.  Everich,  50 
Ohio  St.  476,  481  [35  N.  E.  Rep.  58;  40  Am.  St.  Rep.  679].  Indeed 
there  are  a  number  of  cases  in  Ohio  in  which  the  wife's  claim  to  alimony 
is  especially  favored  in  a  court  of  equity.  Chittenden  v.  Chittenden,  12 
Circ.  Dec.  526  (22  R.  498) ;  Tate  v.  Tate,  10  Circ.  Dec.  321  (19  R.  532) ; 
Benner  v.  Benner,  63  Ohio  St.  220  [58  N.  E.  Rep.  569] ;  Questel  v. 
Questel,  Wright  492. 

From  the  evidence  in  this  case  it  appears  to  the  court  that  Andrew 
Rudy  and  Adalena  Miller  knew  that  the  defendant  had  sued  Andrew 
Rudy  for  divorce,  and  knew  he  had  no  other  property,  and  knowing  that 
the  chances  were  very  favorable  for  the  defendant's  securing  Andrew 
Rudy's  half  of  this  property  as  alimony  in  said  suit,  for  the  purpose  of 
defeating  the  defendant  in  her  effort  to  obtain  said  property  as  alimony, 
executed  and  delivered  the  deed  in  question  from  Andrew  Rudy  to 
Adalena  Miller,  and  all  things  being  considered,  the  circumstances  war- 
rant the  court  in  saying  that  that  was  a  fraudulent  conveyance,  and 
as  against  the  defendant  is  void. 

There  can  be  no  doubt  that  Andrew  Rudy  intended  to  prevent  de- 
fendant's securing  alimony,  and  considering  the  price  paid  by  Adalena 
Miller  and  her  knowledge  that  defendant  was  the  wife  of  Andrew  Rudy 
and  was  in  the  possession  of  said  property,  and  had  sued  him  for 
divorce,  Adalena  Miller  cannot  be  considered  an  innocent  purchaser; 
indeed,  under  the  circumstances,  it  is  reasonable  to  conclude  that  she 
sympathized  with  Andrew  Rudy,  and  was  willing  to  assist  him  in  his 
efforts  to  prevent  defendant's  securing  said  property  as  alimony. 

But  it  is  said  by  counsel  for  plaintiff  that  the  defendant  cannot  pre- 
vail, because  the  divorce  suit  was  not  lis  pendens  at  the  time  Andrew 
Rudy  conveyed  to  Adalena  Miller,  and  the  case  not  being  lis  pendens  no 
valid  decree  could  have  been  made,  transferring  the  property  to  the"  de- 
fendant, without  making  Adalena  Miller  a  party  to  the  suit,  which  was 
not  done. 

It  is  true  that  under  our  statute,  Rev.  Stat.  5052  (Lan.  8567), 
which  is  declaratory  of  the  common  law,  an  action  is  not  "pending  so 
as  to  charge  third  persons  with  notice  of  its  pendency"  until  "summons 
has  been  served  or  publication  made;"  that  is.  the  mere  filing  of  the 
petition  and  service  of  summons  will  "charge"  innocent  third 
•  parties  with  notice,  although  they  have  no  actual  notice;  still,  where  the 
third  parties  have  actual  notice  of  the  filing  of  the  petition,  and  in- 
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stead  of  being  innocent  third  parties  are  attempting  to  perpetrate  a 
fraud  upon  the  party  filing  the  petition,  then  that  suit  as  to  them  is 
"pending,"  so  as  to  prevent  said  third  parties  from  retaining  the  fruits 
of  their  fraud  as  against  the  party  filing  the  petition. 

While  this  is  not  technical  "lis  pendens'9  because  the  court  at  the 
time  of  the  transfer  had  not  acquired  jurisdiction  over  the  person  of  the 
defendant  or  of  the  subject-matter  of  the  suit,  yet,  when  a  transfer  of 
the  property  made  after  the  petition  was  filed  has  been  set  aside  by  a 
court  of  equity  because  of  fraud,  the  divorce  case  should  be  held  to 
have  been  so  ' 'pending' '  as  to  render  the  decree  of  the  court  in  the 
divorce  case,  transferring  the  property,  operative  as  against  the  de- 
fendant who  is  later  regularly  served,  and  those  who  participated  with 
him  in  the  fraud,  and  subsequent  purchasers  who  acquire  title  with  at 
least  constructive  notice  and  not  for  value. 

The  plaintiff  in  this  case  who  purchased  the  property  after  the 
marriage  of  Andrew  Rudy  and  Adalena  Miller  is  in  no  better  position 
than  Adalena  Miller — indeed  it  seems  that  she  is  in  a  worse  position  in 
a  court  of  equity — because  at  the  time  she  purchased  and  for  a  year 
previous  to  that  time  there  was  a  judgment  of  the  court  of  common 
pleas  in  the  county  where  this  land  was  situated,  conveying  this  property 
to  the  defendant  as  alimony,  and  the  defendant  was  still  in  the  posses- 
sion of  all  of  the  property  and  was  exercising  ownership  over  the  same, 
and  in  addition  thereto  Andrew  Rudy  and  his  then  wife  at  the  time 
they  sold  to  the  plaintiff,  told  the  plaintiff  that  they  did  not  know  what 
interest  they  owned  in  the  property;  that  there  had  been  a  suit  for 
divorce  and  the  extent  of  their  interest  was  unknown  to  them,  and  be- 
sides, the  plaintiff  in  fact  paid  no  consideration  for  said  premises. 

The  facts  as  known  by  the  plaintiff  when  she  purchased  together 
with  the  records  of  Summit  county  of  which  she  had  constructive  notice, 
were  suggestive  of  the  fraudulent  character  of  the  transfer  to  Adalena 
Miller,  and  rendered  competent  the  testimony  showing  that  plaintiff 
really  paid  nothing  for  the  property. 

Without  further  discussing  the  matter  it  seems  to  me  that  the  equity 
of  this  case  is  upon  the  side  of  the  defendant,  and  a  decree  may  be  taken 
dismissing  the  plaintiff's  petition,  and  granting  the  prayer  of  the  de- 
fendant's cross  petition,  setting  aside  the  conveyance  from  Andrew 
Rudy  to  Adalena  Miller  and  from  Andrew  Rudy  and  Adalena  Miller 
Rudy  to  the  plaintiff,  and  quieting  the  title  of  the  defendant  to  the 
whole  of  said  premises. 

Notice  of  appeal  may  be  entered  for  the  plaintiff  and  bond  therefor 
fixed  at  $150. 

There  are  cases  where  conveyances  are  set  aside  on  the  ground  of 
fraud  in  which  the  grantee  is  protected  to  the  extent  of  the  money 
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actually  paid;  but  this  is  not  a  case  which  calls  upon  the  court  to  pro- 
tect the  plaintiff  to  the  extent  of  Adalena  Miller's  actual  payment  to 
Andrew  Rudy,  for  the  reason  that  the  plaintiff  did  not  pay  that  money, 
and  the  plaintiff  took  the  property  with  full  knowledge,  in  law,  and 
paid  nothing  therefor,  and  it  would  not  be  equitable  to  require  the  de- 
fendant to  pay  the  plaintiff  the  money  Adalena  Miller  paid  to  Andrew 
Rudy. 


DEEDS— WORDS  AND  PHRASES. 

[Hamilton  Common  Pleas,  March,  1906.] 
George  B.  Vaughan  et  al.,  Tr.  v.  Catharine  Zitscher  et  al. 

Omission  of  Word  "Heirs"  ob  to  Name  Successors  not  Fatal  to  Trust  Deed 
Giving  Trustees  Express  Power  to  Sell. 
The  use  of  the  word  "heirs,"  or  other  words  of  perpetuity  Is  not  necessary 
to  convey  a  fee  simple  estate  to  the  trustees  in  a  trust  deed  showing  on  its 
face  that  the  purpose  is  to  give  the  trustees  power  to  sell.    Such  trustees 
pass  a  fee  simple  estate  in  lands  conveyed  by  them.    The  omission  to  name 
successors  to  the  trustees  is  not  fatal  as  to  lands  conveyed  by  the  trustees 
named,  and  even  as  to  lands  unconveyed  at  their  death  a  trustee  might  be 
appointed  by  the  proper  court  to  carry  out  the  purposes  of  the  original 
trust. 
[For   other   cases   in   point,   see   3   Cyc.    Dig.,   "Deeds,"   §§   819-835,   882; 
7  Cyc.  Dig.,  "Trusts,  and  Trustees,"  §§  221,  265,  266.— Ed.] 
[Syllabus  approved  by  the  court.] 

G.  C.  Wilson,  for  plaintiffs. 

Cited  and  commented  upon  the  following  citations.  1  Jones,  Real 
Prop.  Sec.  593;  1  Perry,  Trust  (5  ed.)  Sec.  315,  page  315;  Lewis,  Trusts 
(Am.  notes  by  Flint)  108 ;  27  Am.  &  Eng.  Enc.  Law  (1  ed.)  107;  1  Wash- 
burn, Real  Prop.  75,  Sec.  149 ;  Sears  v.  Russell,  74  Mass.  (8  Gray)  86  -t 
Angell  v.Rosenbury,  12  Mich.  241;  4  Kent's  Commentaries  304; 
Farquharson  v.  Eichelberger,  15  Md.  63 ;  Spessard  v.  Rohrer,  9  Gill  (Md.) 
261;  Cleveland  v.  Hallctt,  60  Mass.  (6  Cush.)  403;  Ewing  v.  Shannahan, 
113  .Mo.  188  [20  S.  W.  Rep.  1065]  ;  2  Pomeroy,  Eq.  Jurisp.  (2  ed.)  Sec. 
1011;  Brown  v.  Bank,  44  Ohio  St.  269  [6  N.  E.  Rep.  648] ;  Sowers  v. 
Cyrenius,  39  Ohio  St.  29  [48  Am.  Rep.  418] ;  Stephenson  v.  Sedam,  5 
Circ.  Dec.  609  (12  R.  408) ;  Collier  v.  Grimesey,  36  Ohio  St.  17;  Kline  v. 
Marsh,  5  Circ.  Dec.  352  (12  R.  645) ;  Rickey  v.  Johnson,  30  Ohio  St.  288 ; 
Miles  v.  Fisher,  10  Ohio  1 ;  Williams  v.  Presbyterian  Soc.  1  Ohio  St.  478 ; 
Gibson  v.  Lord  Motif  ort,  1  Ves.  485. 

L.  J.  Dolle,  for  defendants 

S.  W.  SMITH,  Jr.,  J. 

The  plaintiffs  filed  their  petition  to  foreclose  a  purchase  money 
mortgage  on  lots  9  and  10  on  a  plat  of  subdivision  of  part  of  lots  1,  2, 
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3  and  4  of  George   Vaughan 's    estate,    the   same   Being   situated   on 
Vaughan  road,  Price  Hill,  in  the  city  of  Cincinnati. 

The  defendants'  answer  sets  forth  the  fact  that  on  September  17, 
1903,  plaintiffs  herein,  as  trustees,  conveyed  by  deed  of  general  war- 
ranty to  Catharine  Zitscher  said  real  estate,  but  sets  up  by  way  of  de- 
fense that  said  deed  did  not  convey  to  her  the  fee  simple  title  in  said  ■ 
property,  and  in  support  of  that  claim  there  is  set  forth  in  the  answer 
a  copy  of  the  deed  from  John  Vaughan  to  George  B.  Vaughan  and 
James  P.  Vaughan,  trustees,  recorded  in  deed  book  839,  page  241,  of 
the  records  of  deeds  of  Hamilton  county,  Ohio;  and  asserts  that  said 
deed  in  fact  did  not  vest  a  fee  simple  title  to  said  premises  in  said 
trustees,  but  said  trustees  are  entitled  to  only  an  undivided  interest  in 
the  same  as  heirs  of  John  Vaughan,  deceased,  by  reason  of  the  fact  of 
the  omission  from  said  trust  deed  of  the  word  "heirs' *  or  other  words 
of  perpetuity,  and  asks  to  be  relieved  from  their  liability  under  said 
mortgage. 

Plaintiffs  have  filed  a  demurrer  to  this  answer  and  the  question 
raised  thereby  is  whether  or  not  the  word  " heirs' '  or  other  words  of 
perpetuity  in  a  trust  deed  are  necessary  to  vest  a  fee  simple  title  in  a 
trustee. 

The  deed  from  John  Vaughan  to  George  B.  and  James  P.  Vaughan, 
trustees,  conveys  lots  1,  2,  3  and  4  of  the  subdivision  of  the  estate  of 
George  Vaughan,  deceased,  made  in  proceedings  in  partition  in  case 
No.  3885  of  the  common  pleas  court  of  Hamilton  county,  Ohio,  wherein 
Liberty  Vaughan  et  al.  were  plaintiffs  and  John  Vaughan  et  al.  were 
defendants,  as  recorded  in  book  of  records  of  deeds  of  Hamilton  county, 
Ohio. 

The  terms  of  this  deed  are  as  follows : 

"Whereas  the  said  John  is  desirous  of  improving  certain  real  estate 
now  to  him  belonging  and  hereinafter  described,  to  the  end  that  the 
same  and  the  proceeds  thereof  may  be  by  him  better  enjoyed  during  his 
lifetime;  and  whereas  the  said  John  Vaughan  is  desirous  of  making 
such  disposition  of  his  property  as  will  enable  the  same  to  be  disposed 
of  before  or  after  his  decease  in  such  manner  and  at  such  times  as  will 
preserve  the  same  from  possibility  of  sacrifice,  and  will  insure  to  himself 
and  his  children,  as  hereinafter  named,  the  most  desirable  results  there- 
from ;  now,  therefore,  this  indenture  witnesseth  that  said  John  Vaughan, 
in  consideration  of  the  sum  of  one  dollar  in  lawful  money  of  the  United 
States,  and  other  good  and  valuable  considerations,  to  him  paid  by  the 
said  George  B.  Vaughan  and  James  P.  Vaughan,  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained,  sold,  released,  confirmed 
and  conveyed,  and  by  these  presents  does  grant,  bargain,  sell,  release  con- 
firm and  convey  to  and  unto  the  said  George  B.  Vaughan  and  James  P. 
Vaughan,  and  their  successor  hereinafter  designated,   as  trustees,  to 
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and  for  the  uses  and  purposes  hereinafter  set  forth,  all  of  the  certain 
lots,  pieces  or  parcels  of  land  now  to  him  belonging  and  lying,  being  and 
situated  in  Delhi  township,  Hamilton  county,  Ohio,  and  more  particu- 
larly hereinafter  described,  as  also  all  other  real  or  personal  property 
now  to  him  belonging  wherever  situated,  with  the  reversion  and  re- 
versions, remainder  and  remainders,  rents,  issues,  profits  and  proceeds 
thereof  and  therefrom  arising  in  any  manner  whatsoever,  and  all  the 
right,  title,  interest,  possession,  claim  and  demand  whatsoever,  as  well 
at  law  as  in  equity,  of  the  said  John  Vaughan  in  and  to  the  same. 
[Then  follows  the  description  of  the  property.]  The  same  to  be  held 
in  trust  and  to  and  for  the  uses  and  purposes  hereinafter  named,  hereby 
giving  and  granting  to  the  said  George  B.  Vaughan  and  James  P.. 
Vaughan,  and  their  successor  hereinafter  designated,  as  trustees,  full 
power  and  authority  to  rent,  lease,  sell,  mortgage,  or  in  any  other  man- 
ner encumber  or  dispose  of  said  real  estate,  or  any  part  or  parcel  thereof, 
at  public  auction  or  by  private  contract,  upon  such  terms,  at  such  prices, 
and  at  such  times  and  places  as  said  trustees  shall  deem  expedient ;  and 
also  to  execute,  deliver  and  receive  such  instruments,  assurances  and 
conveyances  as  shall  be  requisite  therefor.  I  hereby  further  authorize 
my  said  trustees  and  their  successors  to  grade,  street,  subdivide  and  make 
such  improvements  in,  upon  and  about  such  real  estate  or  any  portion 
thereof  as  they  may,  in  their  judgment,  deem  to  be  to  the  betterment 
thereof,  including  the  erection  of  new  buildings  thereupon  preparatory 
to  the  sale  thereof,  thereafter  or  at  such  time  or  times  as  they  may  deem 
to  be  expedient.  I  further  empower  my  said  trustees  at  their  discretion 
to  purchase  at  public  sale  any  real  estate  on  which  they  may  hold  a  mort- 
gage, to  protect  said  trust  fund,  and  hold  and  dispose  of  such  purchased 
realty  as  they  may  deem  to  be  expedient.  I  further  direct  that  if  either 
of  the  two  trustees  herein  named  die,  resign,  or  become  incapacitated 
before  the  completion  of  the  trust,  that  the  survivor  shall  continue  to 
execute  the  provisions  of  this  deed  alone,  and  such  survivor  as  successor 
shall  be  clothed  with  all  the  powers  and  be  subject  to  all  the  provisions 
Ihereinbefore  and  hereinafter  provided  for  said  two  trustees  named.  I 
hereby  direct  that  the  proceeds  resulting  from  the  disposition  of  the 
property  hereby  so  conveyed  in  trust  and  coming  into  the  hands  of 
my  said  trustees  hereunder  shall  be  applied  as  follows.' ' 

He  further  provides  in  the  deed  that  out  of  said  trust  funds  he 
shall  be  provided  during  his  life  with  suitable  means  of  support  and 
for  the  distribution  of  the  residue  thereof  amongst  his  children. 

Numerous  authorities  have  been  cited  to  the  court  relative  to  the 
question  as  to  whether  the  trustees  took  a  fee  simple  title  to  the  prop- 
erty, so  as  to  enable  them  to  sell  and  convey  to  purchasers  a  fee  simple 
title  in  said  real  estate.  Among  the  authorities  cited  on  this  question, 
the  court  will  call  attention  to  the  following : 
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Volume  1  Jones,  Real  Prop.  Sec.  593,  p.  488,  lays  down  the  rule : 
"There  is  an  exception  to  the  rule  that  the  word  'heirs'  is  necessary 
to  create  a  fee  in  case  of  a  trust.  When  upon  the  face  of  the  deed  it 
appears  that  the  conveyance  is  in  trust  for  a  use,  the  full  purpose  of 
which  requires,  or  may  possibly  require,  the  vesting  of  a  fee  in  the 
trustees,  he  is  held  to  take  an  estate  in  fee  simple  without  the  use  of 
the  word  'heirs'  as  a  word  of  limitation  upon  the  estate  conveyed, 
thus,  a  deed  to  trustees  and  their  successors  in  trust  to  sell  and  convey 
in  fee  simple  absolute,  without  the  word  'heirs'  in  either  the  habendum 
or  granting  clause,  conveys  to  the  trustees  an  estate  in  fee  simple." 
(Citing  numerous  authorities  in  support  of  the  rule.) 

Volume  1  Washburn,  Real  Prop.  (6  ed.)  Sec.  149,  p.  75,  says: 
"Trustees,  however,  take  a  legal  estate  commensurate  with  the 
equitable  estate,  and  that  only,  without  regard  to  the  words  of  limita- 
tion used.  The  trustee  will  take  whatever  legal  estate  is  necessary  to 
enable  him  to  carry  out  the  trust.  *  •  •  Thus  a  grant  to  A  B  in 
trust  to  sell  carries  a  fee." 

Volume  27  Am.  &  Eng.  Enc.  Law  (1  ed.)  107  says: 
"In  order  that  the  trustee  may  acquire  any  estate  or  interest  in 
the  property  conveyed,  some  power  must  be  reposed  in  him  or  some  duty 
imposed  upon  him,  that  will  constitute  him  more  than  a  mere  repository 
of  the  title;  *  *  *  The  estate  of  the  trustee  is  commensurate  with 
the  powers  conferred  by  the  trust  and  the  purposes  to  be  achieved  by  it. 
Whatever  estate  is  needed  to  effectuate  the  settlor's  intention  in  creat- 
ing the  trust,  even  to  a  fee  simple,  the  trustee  acquires ;  *  *  *  It  mat- 
ters little  what  form  of  words  has  been  employed  to  create  the  trust 

*  *  *  the  doctrine  just  stated  being  universal — that  is  to  say,  that 
despite  the  language  of  the  instrument,  whatever  estate  is  necessary  for 
the  full  execution  of  the  trust,  vests  in  the  trustee." 

In  Angell  v.  Bosenbury,  12  Mich.  241,  265,  the  court  says: 
"In  a  conveyance  in  trust  for  the  sale  of  the  land  and  real  estate 
and    *    •    *    for  the  payment  of  debts  from  the  proceeds — in  such 
a  case  we  do  not  think  the  word  'heirs'  is  necessary  to  convey  a  fee 

*  *  *  the  trustee  must  be  held  to  take  an  estate  as  large  as  may  be 
necessary  for  the  purposes  of  his  trust,  whether  the  conveyance  con- 
tained words  of  inheritance,  or  not." 

In  Ewing  v.  Shannahan,.  113  Mo.  188,  193  [20  S.  W.  Rep.  1065, 
1066],  the  court  says: 

"The  deed  in  question  would  pass  a  fee  simple  estate  to  the  trustee; 
for  though,  in  general  *  *  *  words  of  inheritance  are  necessary  to 
pass  a  fee,  yet  there  are  exceptions  to  the  rule.  Thus,  when  lands  are 
devised  or  conveyed  to  a  trustee  without  the  use  of  the  word  'heirs,'  and 
it  is  necessary  that  the  trustee  should  take  an  estate  of  inheritance  in 
order  to  enable  him  to  carry  out  the  intention  of  the  donor,  he  will  take 
an  estate  in  fee  simple." 

Digitized-byV^i* 


188  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Hamilton  Common  Pleas. 

The  circuit  court  of  Hamilton  county  in  the  case  of  Stephenson 
v.  Sedam,  5  Circ.  Dec.  609  (12  R.  408),  holds  that, 

"No  synonym  will  supply  the  word  'heir'  in  a  deed,  and  no  cir- 
cumlocution has  ever  been  held  to  create  a  fee,  except  in  case  of  a  con- 
veyance in  trust.  The  trustee  will  take  the  legal  estate  in  fee,  though 
limited  to  heirs,  without  the  word  'heirs,'  if  the  trust  which  he  had  to 
execute  be  to  the  cestui  que  trust  and  his  heirs." 

And  in  the  opinion,  page  613,  the  court  adopts  the  language  of  1 
Washburn,  Real  Prop.  Sec.  53 : 

"That  in  the  case  of  a  conveyance  in  trust,  the  trustee  will  take  the 
legal  estate  in  fee,  though  limited  to  him  without  the  word  'heirs,'  if 
the  trust  which  he  has  to  execute  be,  to  the  cestui  que  trust  and  his  heirs, 
*  *  *  because  without  such  a  construction  the  trustee  would  not  be 
able  to  execute  the  trust.  *  *  •  Thus  a  grant  to  A  in  trust,  to  sell;1 
carries  a  fee." 

The  Supreme  Court  of  Ohio  in  the  case  of  Brown  v.  Bank,  44 
Ohio  St.  269  [6  N.  E.  Rep.  648],  Syl.  1  and  2,  had  occasion  to  construe 
a  mortgage  in  which  the  word  "heirs"  or  other  words  of  perpetuity 
were  omitted,  and  held: 

"By  a  well-established  general  rule  the  use  of  the  word  'heirs,'  or 
other  appropriate  words  of  perpetuity  in  a  mortgage  or  other  deed  of 
conveyance  of  lands,  is  essential  to  pass  a  fee  simple  estate ;  but  this  is 
not  an  inflexible  rule  admitting  of  no  exception  or  qualification. 

"Where  the  language  employed  in,  and  the  recitals  and  conditions 
of,  a  mortgage  plainly  evidence  an  intention  to  pass  the  entire  estate  of 
the  mortgagor  as  security  for  the  mortgage  debt,  and  the  express  pro- 
visions of  the  instrument  cannot  otherwise  be  carried  into  effect,  it 
will  be  construed  to  pass  such  estate,  although  the  word  'heirs'  or  other 
formal  word  of  perpetuity  are  not  employed." 

Counsel  for  defendants  in  this  case  cited  the  court  to  Miles  v.  Fishery 
10  Ohio  1  [36  Am.  Dec.  61]  as  supporting  their  contention  that  a  fee 
is  not  vested  in  the  trustees  under  said  deed.  But  upon  examination 
it  will  be  found  that  the  case  is  not,  in  the  judgment  of  the  court, 
analogous  to  the  case  at  bar.  And  again  the  case  of  Miles  v.  Fisher, 
supra,  was  questioned  as  an  authority  by  the  Supreme  Court  in  Wil- 
liams v.  Presbyterian  Soc.  1  Ohio  St.  478,  503,  where  the  court  said  with 
reference  to  that  case: 

"But  it  is  to  be  observed,  that  the  question  whether  they  took  a 
fee,  does  not  seem  to  have  been  argued,  and  the  case  as  to  the  point 
now  under  consideration,  is,  possibly,  of  doubtful  authority." 

In  view  of  the  power  and  authority  expressed  in  the  trust  deed 
in  question  and  the  law  as  hereinbefore  cited  applicable  thereto,  the 
court  is  of  the  opinion  that  the  use  of  the  word  "heirs,"  or  other  words 
of  perpetuity,  was  not  necessary  in  said  trust  deed  to  vest  in  the  trustees 
the  fee  simple  title  to  the  property  in  question.     The  face  of  the  deed 
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shows  the  purposes  and  power  of  sale  given  to  the  trustees;  and  to 
carry  out  the  uses  for  which  the  deed  was  made  the  omission  of  the 
word  * 'heirs"  is  not  fatal,  for  such  a  deed  must  necessarily  convey  to 
the  trustees  an  estate  in  fee  simple  to  enable  said  trustees  to  execute  the 
trust  fully.  As  to  the  omission  to  name  successors,  this  also  would 
avail  nothing,  as  such  sales  made  by  the  present  trustees  at  least  would 
be  valid  and  vest  a  fee  in  the  purchaser.  This  question  might  never 
arise  if  all  the  property  should  be  disposed  of  by  the  trustees  Drlor  to 
their  death,  and,  if  not,  then  new  trustees  might  be  appointed  to  carry 
out  the  object  of  the  trust  if  found  necessary.  The  demurrer  of  the 
plaintiffs  to  the  answer  of  the  defendants  will,  therefore,  be  sustained. 


RES  JUDICATA. 

[Superior  Court  of  Cincinnati,  General  Term,  January  10,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  J  J. 

Martin  Mack  v.  Albert  Eckerline. 

Fact  in  Issue  in  Coubt  of  Competent  Jurisdiction  and  Duly  Detebmined  is 
Res  Adjudicata  in  Collateral  Suits  between  the  Same  Parties. 
If  the  record  in  a  cause  indicates  that  a  matter  must  of  necessity  have 
been  adjudicated  prior  to  the  rendition  of  the  Judgment,  this  will  be 
conclusive  in  a  subsequent  action  upon  the  fact  that  the  question  has 
been  decided,  and  the  decision  may  be  invoked  as  res  adjudicata. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Judgments  and  Decrees,"  §§ 
944975;   7  Cyc.  Dig.,  "Res  Adjudicata,"  Si  244-252,  277-284.— Ed.] 

Error  to  special  term. 

Cfoss  &  Luebbert,  for  plaintiff. 

Norwood  J.  Utter,  for  defendant. 

BY  THE  COURT. 

The  findings  of  fact  entered  by  the  court  below  cover  grounds  of 
affirmative  relief  sought  in  this  suit,  but  which  were  litigated  as  de- 
fenses in  a  prior  action  between  the  parties  in  forcible  entry  and  de- 
tainer, brought  before  a  magistrate,  with  a  resulting  judgment  adverse 
to  the  plaintiff  in  error  here,  which  judgment  was  in  due  course  af- 
firmed by  the  common  pleas  and  by  the  circuit  court.  See  Mack  v. 
Eckerlin.  27  0.  C.  C.  133. 

Granting  that  under  Rev.  Stat.  6610  (Lan.  10192),  said  former 
judgment  is  not  a  bar  to  the  bringing  of  this  suit,  yet  we  regard  it  as 
none  the  less  true  that  a  fact  in  issue  in  a  court  of  competent  jurisdiction 
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and  duly  determined,  is  res  adjudicata  in  collateral  suits  between  the 
same  parties. 

Where  the  record  of  a  case  shows  that  a  question  must  necessarily 
have  been  determined  before  the  judgment  which  was  rendered,  it  is 
conclusive  in  all  subsequent  litigation  upon  the  fact  that  the  question 
has  been  litigated  and  decided,  and  the  party  may  invoke  that  decision 
upon  the  principle  of  res  adjudicata.  Hixson  v.  Ogg,  53  Ohio  St.  361 
[42  N.  E.  Rep.  32] ;  Kunneke  v.  Mapel,  60  Ohio  St.  1,  7  [53  N.  B.  Rep. 
259]. 

Strictly  speaking,  the  court  below  should,  perhaps,  have  excluded 
evidence  of  the  facts  so  adjudicated,  but  if  this  be  error  it  cannot 
prejudice  the  plaintiff  in  error  here.  The  proper  forum  for  relief  was 
the  court  of  common  pleas  during  the  pendency  of  the  former  action. 

To  hold  otherwise  would  compel  this  court  to  sit  in  review  upon 
the  action  of  the  magistrate,  the  common  pleas  and  the  circuit  court, 
which  is  manifestly  improper.  Brennen  v.  Cist,  9  Dec.  18  (6  N.  P.  1) ; 
Petsch  v.  Mowry,  13  Dec.  Re.  401  (1  Cin.  36).  "     . 

A  court  cannot  do  by  indirection  what  it  is  not  authorized  to  do 
directly. 

Judgment  affirmed. 


BENEFICIAL  ASSOCIATIONS—  INSURANCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  January,  1906.] 
Mary  Herron  v.  Catholic  Knights  op  St.  John. 

Plaintiff  Suing  on  Fratebnal  Assessment  Policy  Need  not  Show  that  As- 
sessment Levied  will  not  Produce  Maximum  Amount  Named. 
In  an  action  against  a  fraternal  beneficiary  society  for  the  recovery  of 
decedent's  insurance,  which  under  the  scheme  of  the  order  jvas  to  be  real- 
ized by  a  per  capita  assessment  of  the  members,  plaintiff  is  not  required  to 
prove  that  such  assessment,  if  levied,  would  be  sufficient  to  produce  the 
maximum  amount  named  in  the  certificate;  the  adequacy  of  the  assess- 
ment is  a  matter  of  defense. 
[For  other  cases  In  point,  see  1  Cyc.  Dig.,  "Beneficial  Associations,"  §§ 
162,  163,  170,  171.— Ed.] 

Motion  for  new  trial. 

Frank  M.  Gorman,  for  plaintiff. 

Otway  J.  Cosgrave,  for  defendant. 

HOFFHEIMER,  J. 

This  was  an  action  to  recover  money  on  two  certificates  of  insurance 
in  a  certain  beneficiary  fund  of  defendant  order.  The  two  certificates 
of  insurance  were  set  out,  and  by  them  it  appears  that  the  insurance 
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in  each  case  was  for  an  amount  to  be  realized  by  a  per  capita  assess- 
ment from  the  members  of  the  order,  participating  in  said  fund,  which 
amount  (in  each  certificate)  shall  not  exceed  the  sum  of  $500. 

The  petition  further  claimed  that  request  had  been  made  for  proof 
of  death  form;  likewise  defendant's  failure  to  furnish  same;  proof  of 
death  furnished  proper  authorities,  and  averment  that  payment  was  to 
be  made  within  sixty  days  according  to  the  rules  and  regulations  of  the 
order.  There  was  an  averment  that  neither  the  face  of  the  petition, 
nor  any  part  thereof,  had  been  paid,  although  more  than  sixty  days  had 
elapsed;  plaintiff  had  complied  with  all  the  conditions;  that  demand 
was  made  for  payment ;  that  defendant  refused  to  pay  the  same. 

Defendant  substantially  denied  liability. 

At  the  conclusion  of  plaintiff  *s  case  there  was  a  motion  for  a  di- 
rected verdict,  and  it  was  claimed  that  there  was  a  failure  of  proof  as  to 
the  person  upon  whom  demand  was  made,  and  as  to  the  character  and 
amount  demanded ;  and  also,  that  there  was  no  allegation  and  proof  that 
an  assessment  was  levied,  or  if  levied,  that  it  would  produce  the  maxi- 
mum amount  named  in  the  certificate. 

Upon  the  question  raised  with  reference  to  demand,  I  am  of  opinion 
the  court's  action  was  warranted  by  Protective  Union  v.  Whitt,  36  Kan. 
760  [14  Pac.  275;  59  Am.  Rep.  607].  In  that  case  demand  was  held  to 
be  unnecessary. 

Upon  the  question  raised  by  defendant,  as  to  the  assessment,  I  was 
of  opinion  at  the  trial,  and  still  adhere  to  the  view  then  taken,  that  it 
was  a  matter  for  the  defendant  to  show  that  the  assessment,  if  levied, 
would  not  produce  the  maximum  amount  set  out  in  the  certificates.  As 
no  evidence  was  introduced  by  defendant  that  it  levied  an  assessment, 
and  therefore,  that  the  maximum  amount  would  not  be  produced,  I  in- 
structed the  jury  that  if  plaintiff  was  found  to  be  entitled  to  a  verdict, 
she  was  entitled  to  recover  the  maximum  amount  named  in  the  policies. 
Upon  this  question,  it  is  true,  there  is  a  diversity  of  opinion,  but  I  think 
the  rule  invoked  is  the  fair  and  just  rule,  and  I  find  it  applied  in  many 
well  considered  cases  of  this  character.  The  plaintiff  in  such  case  is 
not  in  a  situation  to  properly  present  the  evidence  required,  while  on  the 
other  hand,  the  defendant  knows  who  its  certificate  holders  are ;  it  knows 
its  outstanding  policy  holders;  it  has  exact  knowledge  as  to  its  lapsed 
policies ;  it  is  in  possession  of  all  books,  official  papers,  vouchers  and  ac- 
counts with  its  numerous  members  and  subsidiary  branches;  in  short  it 
has  and  can  furnish  all  the  information  vital  to  a  just  and  proper  determ- 
ination of  the  amount  due,  if  anything  is  due.  If  the  burden  were  not 
upon  it  to  show  that  the  beneficiary  is  not  entitled  to  the  sum  sued  for, 
this  "scheme  of  insurance"  to  quote  from  a  similar  case,  "would  be  a  de- 
lusion and  a  snare."    Lueders  v.  Insurance  Co.  12  Fed.  Rep.  465;  see 
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also,  Supreme  Council  A.  L.  of  H.  v.  Anderson,  61  Tex.  296;  Elkhardt 
Mutual  Aid  B.  &  B.  Assn.  v.  Houghton,  103  Ind.  286,  287  [2  N.  E.  Rep. 
763;  53  Am.  Rep.  514].  Other  decisions  to  the  same  effect  might  be 
cited ;  indeed,  it  will  be  found  that  the  view  herein  expressed  is  sustained 
by  many  well  considered  cases. 

In  the  elaborate  and  able  brief  submitted  by  defendant,  other 
reasons  are  advanced  for  a  new  trial,  involving  matters  upon  which  the 
court  had  occasion  to  pass  during  the  trial. 

After  examining  the  authorities  which  have  been  cited,  I  can  find 
no  valid  reason  for  interfering  with  the  verdict,  and  as  there  was  evi- 
dence to  justify  the  jury  in  taking  the  view  it  did,  the  verdict  must  be 
permitted  to  stand. 

The  motion  for  a  new  trial  must  be  overruled. 
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ASSESSMENTS— BILL  OF  EXCEPTIONS— ERROR. 

[Superior  Court  of  Cincinnati,  General  Term,  July  28,  1906.] 

Ferris,  Hoffheimer  and  Murphy,  JJ. 

(Judge  Murphy  of  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hosea.) 

Sarah  H.  Hopple  et  al.  v.  Cincinnati  (City),  etc. 

1.  Notice  of  Sidewalk  Assessment  must  be  Made  on  Legal  Owneb. 

Service  of  notice  of  an  assessment  for  a  sidewalk  improvement,  on  the 
equitable  owner  of  abutting  property,  is  insufficient,  as  such  service  must 
be  made  on  the  holder  of  the  legal  title. 
[For   other   cases   in   point,   see   6   Cyc.    Dig.,    ''Municipal   Corporations," 
§S  1253-1260;   1  Cyc.  Dig.,  "Assessments,"  §§  196-222.— Ed.] 

2.  Defect  in  Bill  of  Exceptions  will  not  Prevent  Judgment  fob  Plaintiff  in 
Ebbob  if  Recobd  Shows  Want  of  Sebvice. 

Where  the  record  in  a  proceeding  in  error  shows  beyond  question  an  in- 
sufficiency of  service  on  the  defendant  in  the  original  action,  the  fact  that 
the  bill  of  exceptions  filed  by  such  defendant,  now  plaintiff  in  error,  fails 
to  disclose  that  it  contains  all  the  evidence  submitted  at  the  trial  will 
not  prevent  judgment's  being  rendered  in  favor  of  plaintiff  in  error  on 
the  ground  of  such  defective  service. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Bill  of  Exceptions,"  §§  136- 
185.— Ed.] 

Error  to  special  term. 

Burch  &  Johnson,  for  plaintiffs  in  error. 
F.  W.  Browne,  for  defendants  in  error . 

FERRIS,  J. 

This  Sarah  H.  Hopple  and  Casper  V.  T.  Hopple  v.  Cincinnati 
(City),  for  use  of  Contractors '  &  Builders'  Supply  Co.,  was  an 
action  to  enforce  a  lien  obtained  in  the  laying  of  a  sidewalk  on  Spring 
Grove  avenue  in  this  city.  The  question  that  is  made  the  basis  of  this 
opinion  is  the  sufficiency  of  the  service.  The  record  on  this  point  dis- 
closes the  following  facts  in  their  chronological  order: 

The  resolution  to  improve  said  street  was  read  September  6,  1901. 
A  second  reading  was  had  on  September  7,  1901.  A  third  and  final 
reading  was  had  on  September  9,  1901.  Notice  of  the  passage  of  this 
resolution  was  given  on  October  14,  1901,  by  legal  service  on  Casper 
V.  T.  Hopple.    No  other  service  was  had  on  any  of  the  defendants. 

It  is  important  to  note  that  the  sidewalk  was  not  constructed  prior 
to  September  15,  1902.  The  proper  board  authorized  the  construction 
on  May  20,  1902. 

The  sidewalk  in  question  was  constructed  on  lot  41  of  J.  and  K.  B. 
Hopple 's  second  subdivision,  the  legal  title  to  which  was  at  the  time  of 
the  passage  of  the  resolution  and  the  time  of  the  service  of  the  notice 
on  Casper  V.  T.  Hopple,  in  Sarah  H.  Hopple  and  not  in  Casper  V.  T. 

13    Dec.  Vol.   17 
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Hpppla  Under  the  provisions  of  original  Rev.  Stat.  2304  (Lan.  3603 ; 
B.  1536-212;  90  0.  L.  211),  service  should  have  been  had  upon  Sarah 
H.  Hopple  as  "the  owner  of  the  property."  It  matters  not  for  pur- 
poses of  this  case  that  this  court  subsequently,  on  April  8,  1903,  found 
that  the  legal  title  to  the  property  was  then  in  Sarah  H.  Hopple  as 
trustee  for  Casper  V.  T.  Hopple.  The  authorities  are  clear  in  defining 
duties  with  reference  to  service: 

"The  owner  of  property  for  the  purpose  of  assessment  is  meant  the 
legal,  and  not  the  equitable,  owner.' '  Cooley,  Taxation  (3  ed.)  p.  731;, 
People  v.  Seaman's  Friend  Soc.  87  111.  246. 

We  are  urged  to  dismiss  the  petition  in  error  and  deny  considera- 
tion to  the  above  for  the  reason  stated,  that  the  bill  of  exceptions  is  fatally 
defective  in  failing  to  disclose  that  it  contains  all  the  evidence  submitted 
on  the  trial. 

The  facts  upon  which  this  opinion  is  based  are  record  facts.  They 
are  facts  relating  to  service  that  are  undisputed.  In  the  nature  of  things, 
the  facts  are  complete  and  full  as  to  the  question  here  being  considered, 
and  as  they  appear,  the  owner  of  the  property  was  never  served  with  ■ 
notice  as  required  by  law,  and  therefore  the  assessment  against  this 
property  was  invalid,  and  for  this  reason  the  judgment  below  is  reversed. 

Hoffheimer  and  Murphy,  JJ.,  concur. 


ANNUITIES— EXECUTORS   AND  ADMINISTRATORS. 

[Superior  Court  of  Cincinnati,  Special  Term,  July,  1906.] 
Central  Trust  &  Safe  Deposit  Co.  v.  Josiah  Marshall  Kirby  et  al. 

Annuity  may  be  Assigned  and  Estate  may  be  Distributed  if  Annuitants  As- 
sign their  Interest  to  Those  Entitled  to  Corpus  of  Estate. 
An  annuity  provided  for  by  the  will  of  a  decedent  may  be  transferred  or 
assigned  as  any  other  property;   and  when  all  other  claims  against  an 
estate  have  been  satisfied  and  the  estate  is  otherwise  fully  ready  for  dis- 
tribution, a  provision  for  the  payment  of  annuities  during  the  life  of  the 
annuitants  will  not  stand  in  the  way  of  a  final  distribution  when  it  ap- 
pears that  the  annuitants  have,  for  a  valuable  consideration,  transferred 
to  the  parties  entitled  to  the  corpus  of  the  estate,  their  entire  right,  titU 
and  interest  therein. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Annuities,"  §§  1-28;  4  Cyc.  Dig., 
"Executors  and  Administrators,"  §§  539-542. — Ed.] 

Drausin  Wulsin,  for  plaintiff . 

Hoffman,  Bode  &  LeBlond,  for  defendants. 

FERRIS,  J. 

This  action  brought  by  the  executors  under  the  last  will  and  testa- 
ment of  Josiah  Kirby,  deceased,  against  Josiah  Marshall  Kirby, 
Carroll  White  Kirby,  Dorothy  Kirby,  and  Elizabeth  Kirby,  a  minor  under 
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the  age  of  fourteen  years,  seeks  a  construction  of  the  will  so  far  as  it 
relates  to  the  duties  of  the  plaintiffs  as  executors,  and  submits  to  the 
court  for  determination  three  propositions  as  follows:  First,  whether 
the  time  has  now  arrived  for  a  final  distribution  of  the  estate;  second, 
it  appearing  that  the  parties  who  are  entitled  to  the  corpus  of  the  estate 
having  purchased  the  annuities,  and  there  being  no  creditors,  whether  the 
distribution  can  be  had  notwithstanding  the  provisions  relating  to  the 
annuities;  and  third,  whether  the  provisions  of  the  will  necessitate  any 
duties  on  the  part  of  the  executors  as  called  for  by  a  construction  of  *. 
items  nine  and  ten  of  the  will. 

The  facts  in  the  case  are  not  in  dispute.  The  conclusions  of  law  are 
to  be  predicated  upon  the  following  salient  facts:  Josiah  Kirby  left 
a  last  will  and  testament  properly  probated,  and  under  item  five  of  the 
same  provided  for  the  payments  of  $200  each  to  four  annuitants;  and 
using  the  following  language  at  the  close  of  clause  5,  referring  to  the 
annuities  he  said :    " All  to  be  paid  out  of  the  net  income  of  my  estate." 

The  court  is  led  to  believe  by  the  producing  of  receipts  from  each 
one  of  the  parties  entitled  to  the  annuities  under  the  will  that  they  have 
been  fully  paid  and  satisfied,  as  will  be  seen  by  a  reading«of  one  of  the 
receipts,  the  language  of  the  others  being  exactly  similar  to  this  one, 
which  reads  as  follows: 

"Cincinnati,  Ohio,  June  20,  1906. 

"In  consideration  of  one  dollar  and  other  valuable  considerations 
to  me,  paid  by  Josiah  Marshall  Kirby  and  Carroll  White  Kirby,  the 

receipt  whereof  is  hereby  acknowledged,  I,  ,  do  hereby  assign, 

set  over  and  transfer  to  the  said  Josiah  Marshall  Kirby  and  Carroll  White 
Kirby  all  my  right,  title  and  interest  in  and  under  the  will  of  Josiah 
Kirby,  late  of  Hamilton  county,  Ohio,  and  I  do  hereby  release  the  Cen- 
tral Trust  &  Safe  Deposit  Company  and  Alexander  Hill,  executors  of 
the  estate  of  said  Josiah  Kirby,  from  the  payment  to  me  of  the  annuity 
of  two  hundred  dollars  as  set  forth  in  said  will,  and  I  hereby  direct  said 
executors  and  their  successors  to  turn  over  to  Josiah  Marshall  Kirby 
and  Carroll  White  Kirby  any  and  all  stock  or  other  property  which  they 
may  now  have  in  their  possession  in  trust  for  the  payment  of  said  an- 
nuity. ' ' 

There  is  in  evidence  nothing  to  indicate  that  these  receipts  do  not 
mean  exactly  what  they  say;  they  were  not  obtained  by  any  of  the 
means  that  have  in  some  of  the  cases,  read  by  the  court,  justified  an 
examination  for  the  purpose  of  ascertaining  whether  or  not  they  were 
proper  receipts;  but  in  view  of  the  expression  contained  in  item  eight 
it  is  necessary  to  do  more  than  make  a  casual  examination  of  these  re- 
ceipts as  mere  evidences  of  payment,  because  by  the  terms  of  the  item 
the  executors  are  directed  to  do  certain  other  things  with  the  "net  in- 
come.' '  The  will  being  regarded  as  an  entirety  and  the  estate  as  an  en- 
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tirety,  the  principal  of  the  estate  is  to  be  regarded  exactly  as  the  testator 
regarded  it,  as  being  one  of  the  component  parts  of  the  estate  to  be  sub- 
jected in  the  manner  set  forth  in  the  will,  distinct  and  different  from  the 
income  of  the  estate,  or  the  net  income,  as  he  speaks  of  it,  for  the  net 
income  was  to  be  used  for  the  support  of  his  two  children  during  minority 
in  the  manner  provided  in  the  will,  and  the  net  income  was  likewise  to 
furnish  funds  for  the  payment  of  the  annuities. 

Item  eight  contains  these  words:  "All  the  rest  and  residue  of  my 
estate  I  give,  devise  and  bequeath  to  my  two  sons,  share  and  share  alike, 
subject  to  the  conditions  and  limitations  of  this  will;  said  estate  to  be 
held  and  managed  by  my  said  executors  named,  until  my  youngest  son, 
Carroll,  becomes  of  lawful  age,  when  the  said  estate  is  to  be  divided  by 
my  executors  and  finally  settled.' ' 

It  is  therefore  apparent  that  the  court  having  an  exclusive  juris- 
diction in  the  matters  relating  to  the  administration  of  estates,  should 
determine  that  no  distribution  final  in  its  character  could  be  made  in  this 
or  any  other  estate  until  it  affirmatively  appeared  that  all  and  singular 
the  provisions  of  the  will  had  been  fully  complied  with. 

Manifestly  no  distribution  could  be  had  while  there  were  unsatisfied 
claims  and  demands  against  the  estate,  while  there  were  outstanding 
credits  and  creditors  whose  outstanding  claims  had  not  been  liquidated, 
or  while  there  were  any  conditions  not  executed.  Therefore,  if  it  should 
appear  that  the  donor  created  a  trust  from  the  necessities  of  the  case 
covering  a  period  of  time  not  reached  at  the  time  distribution  was  sought, 
the  court  would  make  proper  reservation  to  meet  the  contingencies  re- 
quired by  the  instrument.  This  it  seems  was  done,  and  the  record  before 
the  court  indicates  an  account  filed  by  the  executors  showing  partial 
distribution  and  complete  distribution  so  far  as  all  claims  of  all  persons 
are  concerned  except  only  the  annuitants.  To  meet  the  obligations 
created  by  the  will,  a  fund  was  set  aside  now  in  the  hands  of  the  execu- 
tors, for  which  distribution  is  sought.  The  object  therefore  of  this  peti- 
tion is  to  obtain  from  the  court  a  proper  construction  of  this  will. 

Two  or  three  things  seem  proper  to  state  by  way  of  introduction 
to  the  real  question  that  is  here  to  be  decided.  It  is  the  duty  of  every 
court  construing  a  will  to  ascertain  primarily  the  intention  of  the  testa- 
tor. It  is  the  duty  of  the  court  to  give  such  construction  to  a  will  as 
that  it  may  stand  as  an  entirety.  If  there  be  an  irreconcilable  difference, 
then  certain  other  rules  of  interpretation  have  been  followed  as  the  court 
believes  applicable  to  this  particular  case. 

Judge  Upson,  in  the  case  of  Stewart  v.  Todhuntrr,  announced  a 
rule,  which  has  not  been  disturbed  in  this  state,  that  distribution  is  the 
object  of  all  administration,  and  that  the  court  will  give  such  an  inter- 
pretation of  the  will  as  will  enable  those  who  are  beneficially  interested 
in  the  estate  to  come  into  their  own.    Executors  and  trustees  are  incidents 
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to  administration,  necessary  but  always  secondary,  but  while  the  cqurt 
invariably  protects  its  own  officers  and  will  not  permit  by  operation  of 
rules  of  court  its  own  officers  to  be  mulcted  or  to  suffer  loss,  yet  it  will 
bear  primarily  in  view  the  fact  that  wills  are  made  to  carry  out  the  in- 
tentions of  those  whose  estates  are  before  the  court  for  distribution  to 
legatees.  I  find  on  examination  that  the  books  are  clear  in  holding  that 
an  annuity  is  a  legacy,  and  differs  in  nowise  from  any  other  provision 
payable  in  solido.  An  annuity  differs  in  nowise  from  any  other  interest 
in  a  decedent's  estate.  It  is  only  the  form  and  the  kind  that  gives  rise 
to  the  expression.  It  is  an  annual  payment  determined  by  the  length 
of  life  of  the  annuitant,  limited  as  a  rule  to  his  life  not  for  the  purpose 
of  enabling  him  to  hold  it  for  a  specific  purpose,  but  like  any  other  in- 
terest is  transferable  and  assignable,  and  differs  in  nowise  from  other 
legacies  so  far  as  the  laws  of  assignability  are  concerned.  The  case  has 
not  been  specifically  passed  upon  in^this  state,  but  we  have  borrowed 
practically  all  our  surrogate  acts  from  New  York  and  Massachusetts, 
and  I  find  these  rules  obtain  in  those  states.  And  there  is  no  reason  in 
the  nature  of  things  why  it  ought  not  to  obtain  in  this  state. 

But  the  testator  provides  for  distribution  at  the  time  that  the  young- 
est child  shall  attain  his  majority  (item  eight).  That  time  occurred  in. 
April  of  the  year  1906.  He  provides  then  for  final  distribution.  This,  as  tbe 
court  has  already  said,  could  not  be  done  while  there  is  an  outstanding 
obligation.  Is  there  now  at  this  time  in  July  of  1906,  such  a  state  of  af- 
fairs as  would  warrant  the  court  in  saying  that  the  time  of  distribution 
now  had  not  arrived  ?  No  estate  can  be  distributed  as  long  as  the  trust 
remains  unexecuted.  This  trust  is  not  executory.  It  will  have  been 
fully  completed  and  will  become  an  executed  trust  and  no  duties  will 
remain  when  all  creditors  have  been  paid  and  when  there  exists*  no  ob- 
ligation to  pay  the  other  final  distributees  of  the  estate."  This  distribu- 
tion can  be  safely  had  within  the  rules  of  law  at  this  time,  for  by  every 
token  that  obtains  the  defenses  would  be  numerous  against  any  person 
seeking  to  subject  this  estate  to  the  payment  of  any  claim  under  this  will 
by  an  annuitant  or  transferee  of  the  annuitant  after  the  signing  of  the 
receipts  that  are  now  before  the  court.  The  law  of  estoppel  would  pre- 
vent  the  setting  up  of  any  claim  that  would  create  an  obligation  or  be  *J 
binding  upon  the  executors  and  trustees  of  this  estate. 

The  practical  answer  that  furnishes  a  strong  reason  will  be  found 
in  the  answer  to  the  question,  What  shall  these  executors  do  now? 
Manifestly  the  fund  now  in  their  hands  exists  only  for  a  single  purpose, 
payment  of  the  income  to  the  annuitants.  These  annuitants  having 
assigned  their  interest  with  directions  to  pay  the  estate  to  the  persons 
who  are  named  in  item  eight  as  the  ones  entitled  to  distribution,  it  would 
be  a  travesty  if  the  court  were  to  hold  the  estate  open  to  pay  them  them- 
selves out  of  their  own  estate  these  annuities  which  they  now  hold  by 
virtue  of  these  assignments.    They  are  entitled  to  come  into 
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and  the  answer  to  the  questions,  therefore  submitted  to  the  court  is  as 
follows : 

"This  estate  under  item  eight  was  ready  for  distribution  at  the 
arrival  of  age  of  Carroll  Kirby,  on  his  producing  to  the  satisfaction-  of 
the  executors  of  the  estate  receipts  showing  that  there  were  no  outstand- 
ing obligations  of  any  character  against  the  estate.  The  executors  hav- 
ing paid  all  of  the  indebtedness  of  Josiah  Kirby,  and  the  heirs  having 
paid  all  of  the  annuities  provided  for  by  that  will,  made  it  entirely 
possible  for  the  court  having  exclusive  jurisdiction  of  the  settlement  of 
estates  to  say  of  this  trust,  it  has  been m fully  executed." 

I  desire  as  an  addendum  to  review  in  a  brief  sentence  other  ques- 
tions to  which  counsel  has  called  the  attention  of  the  court  relating  to 
the  clause  in  the  will  that  provides  that  in  the  event  of  the  death  of  one 
that  his  estate  should  pass  to  the  other.  That  condition,  fortunately,  in 
fact  has  not  arisen,  and  this  court  has  now  before  it  the  two  persons  in 
the  will.  Ea>ch  is  entitled  to  an  undivided  one-half  of  the  estate  at  the 
time  of  distribution,  and  when  the  court  having  before  it  this  estate  shall 
have  presented  to  it  the  facts  as  appear  before  this  court,  there  will  be 
no  difficulty  whatever  because  no  facts  were  warranted  in  passing  upon 
the  fractional  part  that  each  will  receive,  to  wit,  one-half  of  the  estate. 
No  one  is  heir  of  the  living,  and  therefore  the  court  has  determined  that 
the  minor  is  not  a  necessary  party  to  the  suit,  having  no  interest  therein, 
and  for  that  reason  has  declined  to  appoint  the  guardian  ad  litem  or  to 
permit  the  answer  that  has  been  submitted  to  be  filed  representing,  as 
the  -court  believes,  no  interest  in  this  estate. 


NEGLIGENCE— PLEADING. 

[Licking  Common  Pleas,  September  Term,  1906.] 

William  Vanatta  v.  Baltimore  &  0.  Ry. 

.  Pleading  of  a  Defense  of  Contributory  Negligence. 

A  defense  of  contributory  negligence  must  specifically  set  out  the  facts 

relied  upon  as  constituting  such  negligence. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  §§  528-530.— Ed.] 

.  Manner  of  Objecting  to   Defective   Allegations   of  Contributory   Negli- 
gence. 
A  motion  to  strike  a  defense  of  contributory  negligence  from  the  answer 
as  being  defective  in  that  it  does  not  plead  specifically  the  facts  relied 
upon  as  constituting  such  negligence  is  not  proper,  but  the  court  may 
treat  it  as  a  motion  to  make  more  definite  and  certain  and  may  order 
such  defense  to  be  so  corrected. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleadings,"  §  1415.— Ed.] 
[Syllabus  approved  by  the  court.] 

Smyth e  &  Smythe  and  Russell  &  Horner,  for  plaintiff. 
Kibler  &  Montgomery,  for  defendant. 
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SEWARD,  J.  (Orally.) 

The  case  of  William  Vanatta  against  the  Baltimore  and  Ohio  Bail- 
road  Company  is  submitted  to  the  court  upon  a  motion  to  strike  from 
the  answer  the  second  defense.  The  second  defense  is  a  plea  of  con- 
tributory negligence,  without  setting  out  what  acts  constitute  the  con- 
tributory negligence.  This  court  held  in  the  case  of  Rector  against  the 
Columbus,  Buckeye  Lake  and  Newark  Traction  Company,  and  Priest 
against  that  company  that  a  pleading  setting  up  contributory  negli- 
gence, without  setting  out  the  acts  constituting  the  contributory  negli- 
gence, is  not  good  pleading;  and  the  court  cited  at  that  time,  without 
reading  it,  Mclnerney  v.  Chemical  Co.  118  Fed.  Rep.  653,  which  seems 
to  be  decisive,  if  it  is  good  law,  of  this  contention.  Counsel  for  the 
defendant  have  cited  the  court  to  the  decision  of  Judge  Beldon  of 
Butler  county,  I  believe,  which  holds  to  the  contrary,  and  there  is  some 
difference  of  opinion  of  courts  regarding  this ;  and,  as  the  court  said  in 
deciding  the  Priest  case,  the  matter  has  never  gone  to  the  Supreme  Court 
*and  been  decided  by  it ;  but  the  court  thought  *hat  good  reason  indicated 
that  a  defendant  who  pleaded  contributory  negligence  as  against  the 
plaintiff's  claim  should  be  held  to  the  same  rule  of  pleading  as  the 
plaintiff  would  be  held  to  if  a  pleading  were  filed  charging  the  defend- 
ant with  negligence  without  stating  what  acts  constitute  the  negligence, 
and  a  demurrer  would  be  good  to  that,  or  a  motion  to  make  it  more 
definite  and  certain,  by  setting  out  the  acts  which  constitute  the  negli- 
gence. And  why  should  not  the  same  rule  apply  to  the  plea  of  con- 
tributory negligence  ?  The  court  thinks  it  should,  and  the  matter  ought 
to  be  presented  to  the  Supreme  Court,  and  let  that  court  pass  upon  it. 

This  case,  Mclnerney  v.  Chemical  Co.  supra,  is  a  case  decided  by 
the  circuit  court  of  South  Carolina : 

"Contributory  Negligence — Pleading:  Under  the  rule  of  code 
pleading  that  the  facts  relied  on  be  stated  in  a  clear  and  concise  manner, 
an  answer  alleging  that  the  injuries  causing  the  death  of  plaintiff's 
intestate  arose  from  his  carelessness,  negligence  and  fault  may  be  re- 
quired to  be  made  more  definite." 

The  court  say: 

"These  are  motions  to  make  the  answer  and  the  amended  answer 
more  definite  and  certain.     The  complaint  seeks  damages  for  personal 
injuries  to  the  plaintiff's  intestate  caused  by  the  alleged  negligence  of  ; 
defendant.    It  states  that  the  intestate  was  a  stevedore  at  work,  unload- 
ing cargo  from  a  steamship  at  defendant's  wharves;     *     *     *. 

"The  mode  of  presenting  the  defense  of  contributory  negligence 
used  by  the  defendant  in  this  case  is  in  accordance  with  the  practice 
which  has  prevailed  in  South  Carolina  since  the  adoption  of  code  plead- 
ing, in  1870.  No  question  has  been  made  of  it  at  any  time, — at  least, 
none  which  has  been  passed  upon  in  any  reported  case.  It  is  therefore 
res  Integra  in  this  jurisdiction.     But  if  the  practice  be  tested  by  the 
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rules  of  code  pleading,  it  will  appear  that  it  is  defective.  The  rule 
governing  all  code  pleading — complaint  and  answer — is,  that  the  facts 
relied  upon  be  stated  in  a  clear  and  concise  manner,  and  from  the  facts 
so  stated  the  legal  conclusion  is  drawn." 

That  is,  the  facts  shall  be  stated  in  a  clear  and  concise  manner,  and 
not  conclusions  from  the  facts. 

"If  a  defendant  charged  with  negligence  relies  on  contributory 
negligence  on  the  part  of  the  plaintiff,  he  must  plead  it  specially,  and 
when  pleaded  the  burden  of  proof  is  on  him  to  maintain  it.  Indian- 
apolis &  St  L.  Ry.  v.  Horst,  93  U.  S.  291,  298  [23  L.  Ed.  898].  It  is 
an  affirmative  defense  in  the  nature  of  a  plea  of  confession  and  avoid- 
ance. This  defense  goes  further  than  a  general  denial.  Under  the 
defense  of  a  general  denial,  the  plaintiff  must  prove  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury.  And  the  de- 
fendant can  introduce  any  evidence  contradicting  that.  He  may  show 
that  his  conduct  in  nowise  contributed  to  the  injury,  and  may  go  farther, 
and  show  that  the  injury  was  caused  wholly  by  the  act  of  the  plaintiff. 
But  where  he  sets  up  the  defense  of  contributory  negligence,  he,  in 
effect,  says:  'It  may  be  true  that  I  was  negligent,  but  at  the  same  time 
I  can  show  that  you  also  were  negligent,  and  so  notwithstanding  my 
negligence  you  cannot  recover.'  In  other  words,  by  inserting  this  de- 
fense, he  introduces  new  matter, — other  facts,  which,  if  they  do  not 
justify  him,  debar  the  plaintiff.  And  under  the  rule  of  code  pleading 
he  must  set  out  concisely  these  facts  from  which  the  legal  conclusion 
can  be  drawn.  Before  the  plaintiff  can  recover,  he  must  set  out,  as  well 
as  prove,  the  specific  acts  of  defendant  by  which  negligence  will  appear; 
and  so,  when  defendant  relies  for  his  defense  on  the  contemporaneous 
negligence  of  plaintiff,  he  must  set  out  the  facts, — the  specific  acts  of 
plaintiff  by  which  his  negligence  will  appear.  To  put  it  another  way : 
If  a  defendant  wishes  to  rely  upon  the  rule  that  the  plaintiff  must  prove 
his  case,  the  general  denial  would  accomplish  his  purpose.  But  if  he 
intends  to  go  beyond  this,  and  to  avail  himself  of  a  defense,  notwith- 
standing that  negligence  may  be  proved  against  him,  by  showing  con- 
tributory negligence  on  the  part  of  the  plaintiff,  he  must  srtate  his  facts 
upon  which  he  relies,  from  which  negligence  could  be  inferred." 

So,  the  court  is  abundantly  satisfied  with  its  former  holding. 

Mr.  Flory:    What  page  is  that? 

The  court.  Page  653.  And  thinks  that  is  supported  by  both  reason 
and  authority. 

Now,  this  is  a  motion  to  strike  this  second  defense  from  the  answer. 
The  court  does  not  think  that  motion  can  be  sustained,  but  the  court  will 
treat  it  as  a  motion  to  make  more  definite  and  certain,  and  will  order 
the  second  defense  in  the  answer  to  be  made  more  definite  and  certain, 
and  exceptions. 
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BONDS  — DRAINS    AND    DITCHES  —  WATERS    AND    WATER 

COURSES. 

[Defiance  Common  Pleas,  1906.] 
Andrew  M.  Anderson  et  al.  v.  Hicksville  (Vil.)  et  al. 

1.  Construction  of  County  Ditch  Law  as  to  "Lateral  Ditches." 

Small  streams  tributary  to  the  main  streams,  the  improvement  of  which 
is  petitioned  for,  are  within  the  meaning  of  the  terms  "lateral,  spur  or 
branch  ditch"  in  Rev.  Stat.  4448  (Lan.  7629)  providing  for  the  petition 
for  ditch  improvements. 

2.  Essentials  of  Bond  for  Ditch  Improvement. 

An  omission  of  the  names  Of  the  sureties  from  the  body  of  the  bond  given 
as  required  by  Rev.  Stat  4451  (Lan.  7633)  to  be  given  with  petition  for 
county  ditch  improvements,  the  date  of  the  filing  of  the  petition,  and 
that  the. words  "deepening,  widening,  and  straightening"  were  not  in- 
serted in  the  proper  blank  space,  and  that  the  petitioners  signed  as 
sureties,  are  not  grounds  for  an  injunction  restraining  the  improvement  of 
a  ditch  improvement  which  the  county  commissioners  have  found  nec- 
essary. 

3.  View  Necessary  by  Commissioners  of  a  Proposed  Ditch  Improvement. 

Revised  Statutes  4452  (Lan.  7635)  as  to  a  view  of  the  line  of  a  proposed 
ditch  improvement  by  the  county  commissioners  does  not  contemplate 
that  the  commissioners  must  actually  set  foot  on  every  inch  of  the  line 
of  the  ditch;  a  meeting  at  the  beginning  of  the  improvement  is  sufficient. 

[For  other  cases  in  point,  see  3  Cyc.  Dig,  "Drains  and  Ditches,"  §  31. — Ed.] 

4.  Injunction  not  Proper  to  Determine  Necessity  or  Benefit  of  Ditch  Im- 
provement. 

The  necessity  of  a  proposed  ditch  improvement,  or  the  question  of  benefit 
to  a  party  assessed,  is  not  a  proper  subject  for  consideration  by  injunc- 
tion; appeal  from  the  decision  of  the  commissioners  is  the  proper  rem- 
edy. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Courts,'  §  531;  "Drains  and 
Ditches,"  §§  77-80.— Ed.] 

[Syllabus  approved  by  the  court.] 

Henry  &  Robert  Newbegin,  for  plaintiffs: 

D.  F.  Openlander,  Harris  &  Cameron  and  G.  D.  Simmons,  for 

defendants . 

SNOOK,  J. 

These  two  cases  [Andrew  M.  Anderson  et  al.  v.  Hicksville  (Vil.) 
et  al.  and  Brown  Anderson  et  al  v.  Defiance  Co.  (Comrs.)  et  al.]  in- 
volve the  validity  of  the  same  ditch  proceeding,  and  were  submitted 
to  the  court  together;  while  there  are  some  issues  in  one  not  found  in 
the  other,  in  deciding  the  cases  I  have  discussed  the  questions  involved 
as  though  they  were  raised  on  one  petition. 

On  July  25,  1904,  George  Tracts  and  others  filed  their  petition  with 
the  board  of  commissioners  of  Defiance  county,  Ohio,  praying  for  the 
deepening,  widening,  and  straightening  of  a  certain  ditch  known  as 
North  Gordon  creek,  and  its  laterals,  Middle  Gordon  creek  and  Mill 
creek.    On  the  same  day  the  petitioner  filed  his  bond,  signed  by  himself 
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and  several  others,  all  signers  of  the  original  petition.  The  hearing 
was  set  for  August  23,  1904,  at  the  head  of  North  Gordon  creek;  and 
the  petitioner  was  required  to  cause  notice  of  said  hearing  to  be  given 
all  persons  ami  corporations  affected  thereby,  and  of  the  time  and  place 
of  said  hearing.  Notice  was  given  and  proof  of  the  service  thereof 
was  duly  filed  in  said  proceedings. 

On  August  23,  the  commissioners  met  at  the  head  of  North  Gordon 
creek,  and  heard  the  complaints  of  those  present,  and  adjourned  to 
September  19,  1904.  On  September  19,  at  a  meeting  of  the  board, 
they  found  that  said  improvement  was  necessary  and  established  the 
same,  and  ordered  the  surveyor  to  survey  and  level  the  same,  and  ap- 
portion the  cost  of  construction  thereof;  and  fixed  January  30,  1905, 
as  the  day  for  the  next  hearing  in  said  matter.  On  January  30,  said 
matter  was  continued  to  February  13.  On  February  13,  the  board  met 
and  partially  confirmed  the  report  of  the  surveyor,  with  certain  amend- 
ments thereto;  and  on  February  14,  the  board  further  amended  said 
report  and  adjourned  to  February  27,  at  which  time  they  met  and 
passed  on  all  claims  for  compensation  and  damage,  and  finally  approved 
the  report  of  the  surveyor. 

The  plaintiffs  seek  to  enjoin  the  construction  of  said  improvement, 
and  urge  very  many  reasons  why  a  court  of  equity  should  enjoin  all 
further  proceedings  in  the  matter.  The  plaintiffs,  and  each  of  them, 
are  owners  of  land  lying  along  the  line  of  said  improvement  assessed 
for  the  construction  of  the  same.  The  first  ground  urged  for  consideration 
is,  that  North  Gordon,  Middle  Gordon  and  Mill  creeks  are  each  separate 
water  courses,  and  are  not  laterals,  spurs,  nor  branch  ditches,  so  that 
they  can  be  joined  in  one  improvement.  The  language  of  the  statute, 
Rev.  Stat.  4448  (Lan.  7629),  is, 

"The  petition  for  any  such  improvement  shall  be  held  to  include 
any  side,  lateral,  spur  or  branch  ditch,  drain  or  water  course,  necessary 
to  secure  the  object  of  the  improvement,  whether  the  same  is  mentioned 
therein' '  (petition)  "or  not." 

The  evidence  shows  that  all  three  ditches,  down  to  the  point  of  the 
junction  of  Middle  Gordon  with  North  Gordon,  are  small  runs,  without 
natural  banks  or  bluffs,  bearing  the  character  of  many  of  the  small 
creeks  in  this  country  flowing  through  level  lands.  Mill  creek  is  a  trib- 
utary of  Middle  Gordon,  and  Middle  Gordon  of  North  Gordon ;  and  the 
improvement  of  North  Gordon  below  the  point  where  Middle  Gordon 
empties  into  it  will  affect  both  Middle  Gordon  and  Mill  creek,  and  the 
improvement  of  Middle  Gordon  below  the  point  where  Mill  creek  emp- 
ties into  it  will  affect  both.  So,  it  follows,  that  the  statute  referred  to, 
if  not  made  to  cover  such  a  case  as  this,  will  have  no  meaning  whatever, 
and  will  apply  in  no  case  where  there  are  several  branches  to  a  ditch 
improvement. 

The  second  claim  is,  that  there  was  no  bond  filed  in  the  proceeding, 
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or  rather,  that  the  paper  purporting  to  be  a  bond  is  not  such  a  bond 
as  is  required  by  law.  The  bond  was  filed  in  the  proceeding  with  the 
county  auditor,  on  July  25,  1904,  and  is  signed  by  the  petitioner  and 
several  other  signers  of  the  petition.  It  is  claimed  that  signers  of  the 
petition  for  the  improvement  cannot  become  sureties  on  the  bond.  The 
language  of  Rev.  Stat.  4451  (Lan.  7633.),  is, 

"And  there  shall  be  filed  therewith' '  (the  petition)  "a  bond,  sub- 
ject to  the  approval  of  said  auditor,  payable  to  the  state  of  Ohio,  with 
at  least  two  sufficient  sureties,  in  not  less  than  $200,  conditioned  for  the 
payment  of  all  costs  if  the  prayer  of  the  petition  be  not  granted." 

That  the  petitioners  may  become  sureties  on  the  bond  is  settled  by 
Keys  v.  Williamson,  31  Ohio  St.  561.  It  is  true  that  the  Supreme  Court 
there  had  under  consideration  the  provisions  of  the  township  ditch  law, 
now  embodied  in  Rev.  Stat.  4514  (Lan.  7763),  but  the  language  there 
used  as  to  sureties  is  substantially  the  same  as  used  in  Rev.  Stat.  4451 
(Lan.  7633).  The  one  says,  "with  at  least  two  sufficient  sureties,"  and 
the  other  says  "with  good  and  sufficient  sureties."  The  Keys  case 
therefore  makes  it  clear  that  the  petitioners  for  the  ditch  may  become 
sureties  on  the  bond.  Neither  does  the  fact  that  the  county  auditor  did 
not  indorse  his  approval  on  the  bond  render  it  void.  The  language  of 
Rev.  Stat.  4451  (Lan.  7633)  is,  "A  bond,  subject  to  the  approval  of 
said  auditor."  There  is  no  provision  that  his  approval  must  be  indorsed 
on  the  bond.  The  auditor  identifies  the  bond  now  found  among  the 
files  as  the  one  filed  with  him  in  the  matter,  on  July  25,  1904,  and  says 
that  he  then  approved  it.  Besides  the  rule  is,  if  a  bond  is  delivered 
for  approval  to  the  proper  officer,  it  becomes  a  binding  obligation,  un- 
less actually  disapproved.  See  note  C,  to  Ramsey  v.  People,  90  Am.  St. 
Rep.  177,  190  [197  111.  572;  64  N.  E.  Rep.  549] ;  Place  v.  Taylor,  22 
Ohio  St.  317,  320. 

Is  the  bond  void  because  the  names  of  the  sureties  were  left  out  of 
the  body,  because  the  date  of  the  filing  of  the  petition  for  the  ditch 
is  left  blank,  and  because  there  were  not  filled  in  the  blank  in  the  body 
of  the  bond  the  words  "deepening,  widening,  and  straightening?"  This 
question  is  discussed  in  the  cases  referred  to  in  the  note  to  Ramsey  v. 
People,  supra,  page  197,  and,  without  quoting  from  it  at  length,  we 
think  these  cases  make  it  plain  that  such  omissions  from  the  body  of 
the  bond  do  not  make  the  bond  void.  Moreover,  I  have  examined  the 
opinion  of  Judge  Killits,  in  the  case  of  Cooper  v.  Van  Wert  Co.  (Comrs.) 
16  Dec.  638,  and  have  conferred  with  counsel  as  to  the  decision  of  the 
circuit  court  in  that  case,  and  am  not  yet  prepared  to  say  that  this  au- 
thority settles  the  question,  that  a  defect  apparent  on  the  face  of 
a  bond  filed  in  a  county  ditch  proceeding  is  ground  for  an  injunction. 

It  must  be  remembered,  in  a  discussion  of  this  question,  that  the 
decision  of  the  Supreme  Court  in  the  case  of  Sessions  v.  Crunkilton, 
20  Ohio  St.  349,  construed  the  provisions  of  the  township  ditch  law, 
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and  that  the  court,  in  that  case,  were  nowise  called  upon  to  offer  an 
opinion  as  to  the  provisions  of  the  county  ditch  law.  As  I  read  this 
decision,  it  turns  on  the  wording  of  the  statute,  which  requires  that  the 
bond  must  be  filed  before  the  trustees  can  take  any  steps  to  establish 
the  ditch] 

The  language  of  the  statute  there  under  construction  is  now  em- 
bodied in  Rev.  Stat.  4514  (Lan.  7763),  and  reads:  "Before  the  trustees 
can  take  any  action  towards  locating  or  establishing  any  ditch,  there 
shall  be  filed  with  the  township  clerk  •  •  •  a  bond  with  good  suf- 
ficient sureties ;"  and  Rev.  Stat.  4520  (Lan.  7770)  provides,  "If  the 
trustees  find  that  the  bond  has  been  filed  and  notice  given,  they  shall 
proceed.' ' 

It  will  be  observed  that  these  statutes  clearly  make  the  giving  of 
the  bond  a  condition  precedent  to  any  action  on  the  part  of  the  trustees, 
and  a  careful  reading  of  the  case  of  Sessions  v.  Crunkilton,  supra,  will 
show  that  the  discussion  of  the  court  is  based  upon  the  provisions  of 
these  two  statutes  to  which  I  have  referred.  The  county  ditch  law 
contains  no  such  provisions,  and  makes  no  such  limitation  to  the  powers 
of  the  commissioners.  Under  the  provisions  of  the  county  ditch  law, 
the  prayer  of  the  petition  having  been  granted,  and  an  order  made 
establishing  the  improvement,  I  doubt  if  the  Supreme  Court  would 
enjoin  the  construction  of  a  county  ditch  for  want  of  a  bond.  But,  we 
think,  this  question  of  the  right  to  enjoin  because  of  defects  in  the  bond 
is  answered  by  the  Supreme  Court  in  the  case  of  Haff  v.  Fuller,  45  Ohio 
St.  495  [15  Ni  E.  Rep.  479],  see  opinion,  page  497,  where  the  court  say: 

"In  this  state,  the  proceedings  and  final  orders  of  township  trustees 
and  county  commissioners  establishing  ditches  and  roads  •  •  * 
may  be  reviewed  by  petition  in  error,  and  reversed  for  errors  appearing 
on  the  record.  *  *  *  The  remedy  thus  afforded  being  adequate  for 
the  correction  of  errors  in  such  proceedings  which  are  disclosed  by  the 
record,  the  rule  already  stated  has  been  applied  in  such  cases,  though 
the  errors  so  appearing  rendered  the  proceedings  void  for  want  of  juris- 
diction.' ' 

See  also  Frevert  v.  Finfrock,  31  Ohio  St.  621,  627,  where  the  court 
say:  • 

"Where  the  regularity  of  the  proceedings  is  the  ground  of  objec- 
tion, the  claimants  will  not  be  permitted  to  resort  to  the  remedy  of  in- 
junction, but  will  be  confined  to  his  appeal,  or,  if  the  proceedings  are 
so  erroneous  as  to  be  reversible,  to  his  petition  in  error." 

See  also  McClelland  v.  Miller,  28  Ohio  St.  488.  These  cases  make 
it  plain  that  in  a  ditch  proceeding  injunction  will  not  lie  because  of 
errors  apparent  on  the  face  of  the  record. 

It  is  further  claimed  that  plaintiffs  did  not  have  legal  notice  of 
the  proceeding.  It  is  first  claimed  that  the  notice  to  meet  at  the  begin- 
ning of  North  Gordon  is  not  sufficient  to  satisfy  the  language  of  the 
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tute.  The  statute,  Rev.  Stat.  4451  (Lan.  7634),  says  that  the  notice 
shall  set  forth  the  substance,  prayer  and  pendency  of  the  petition.  The 
notice,  as  served,  complies  with  this  language.  Moreover,  it  is  disclosed 
by  the  record  and  testimony  that  the  plaintiffs  took  part  in  the  pro- 
ceedings at  different  stages,  and  this  would  take  the  place  of  notice. 
It  is  complained  that  the  notice  to  nonresidents  is  not  good  because  it 
failed  to  name  the  landowners  to  whom  it  was  directed.  This  conten- 
tion is  answered  by  the  Supreme  Court,  in  Miller  v.  Graham,  17  Ohio 
St.  1,  8,  where  it  is  held  that  notice  similar  to  that  in  this  case  is  suf- 
ficient. It  is  also  claimed  in  argument  that  persons  or  corporations  who 
are  not  parties  to  the  suit,  but  who  are  parties  to  the  ditch  proceeding, 
were  not  properly  notified,  and  that  this  is  ground  for  injunction  on  the 
part  of  the  plaintiffs.  We  think  there  is. nothing  in  this  contention. 
The  statute  provides  that  all  suits  must  be  brought  in  the  name  of 
the  real  party  in  interest,  and  the  Supreme  Court,  in  the  case  of  Hope- 
well Tp.  (Bd.  of  Ed.)  v.  Guy,  64  Ohio  St.  434,  445  t60  N.  B.  Rep.  573], 
say: 

"To  warrant  a  recovery  on  the  petition,  it  must  show  a  cause  of 
action  in  the  plaintiff.' ' 

See  also  Buckingham  v.  Buckingham,  36  Ohio  St.  68,  78. 

It  is  claimed  that  the  commissioners  did  not  comply  with  the  pro- 
visions of  Rev.  Stat.  4452  (Lan.  7635),  as  to  a  view  of  the  line  of  the 
proposed  improvement.  We  do  not  believe  that  this  statute  contem- 
plates that  the  commissioners  must  actually  set  foot  en  every  inch  of  the 
line  of  the  ditch,  but  that  they  shall  meet  at  the  beginning  of  the  im- 
provement, hear  such  complaints  as  the  persons  affected  may  have  to 
offer,  and  thereafter  view  the  line  of  the  ditch  in  such  a  manner  as 
they  may  understand  the  situation  and  lay  of  the  land  along  the  same, 
so  as  to  determine  the  necessity  of  the  same,  and  so  that  they  may  be 
able  to  make  an  apportionment  of  the  costs  of  the  improvement.  We 
think  the  testimony  shows  that  the  commissioners  substantially  com- 
plied with  this  provision  of  the  statute. 

It  is  claimed  that  there  is  no  necessity  for  the  improvement.  This 
raises  the  question  as  to  whether  or  not  it  conduces  to  the  public  health, 
convenience,  or  welfare,  and  must  be  decided  by  the  commissioners  in 
the  first  instance,  and  their  decision  in  this  behalf  cannot  be  controlled 
by  a  court  of  equity.  A  party  aggrieved  on  this  question  must  pursue 
the  remedy  by  appeal.  See  Rev.  Stat.  4460  (Lan.  7643).  Neither  do  we 
think  that  the  decision  of  the  commissioners  as  to  the  size  of  the  ditch 
can  be  controlled  by  a  court  of  equity,  but  if  this  were  a  question  to 
be  decided  by  the  court  we  are  not  prepared  to  say  that  it  has  been 
shown  by  proof  that  the  proposed  improvement  will  be  too  large. 

It  is  also  claimed  that  the  real  object  of  the  improvement  is  to 
furnish  an  outlet  for  the  sewerage  of  the  village  of  Hicksville.  With- 
out Stopping  to  analyze  the  evidence,  all  we  care  to  say  on  this  subject 
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is,  that  this  allegation  of  the  petition  has  not  been  established  by  the 
evidence.  But  the  court  is  of  the  opinion  that  the  language  of  the  entry 
in  this  case  should  be  so  worded  and  guarded  that  this  decision  can  never 
be  used  in  the  future  to  bar  anyone  along  the  line  of  the  ditch  from 
bringing  an  injunction  suit  to  prevent  the  emptying  of  the  sewerage 
of  the  village  of  Hicksville  into  this  improvement.  Nearly  all  the  plain- 
tiffs take  the  stand  and  testify  that  their  lands  will,  in  nowise,  be  bene- 
fited by  the  proposed  improvement.  But  the  evidence,  taken  as  a 
whole,  seems  to  contradict  these  broad  statements  and  to  show  that  there 
is  a  necessity  for  the  improvement  of  these  ditches,  and  that  such  im- 
provement will  be  a  benefit  to  the  lands  lying  adjacent  thereto. 

There  seems  to  be  a  misunderstanding  of  the  jurisdiction  of  a  court 
of  equity  to  enjoin  an  assessment  for  a  ditch  improvement,  where  the 
only  allegation  in  the  petition  is  the  bare  statement  that  the  improve- 
ment will  not  benefit  the  lands  of  the  petitioners,  and  the  proof  to  sup- 
port such  allegations  is  a  statement  that  the  claimants'  lands  will,  in 
nowise,  be  benefited.  There  are  at  least  four  cases  referred  to  in  the 
Law  Bulletin,  affirmed  by  the  Supreme  Court,  without  report,  where  it 
is  held  that  a  petition  containing  only  the  statement  in  substance  that 
the  proposed  improvement,  when  constructed,  will  not  and  cannot  be 
of  any  benefit  to  the  lands  of  the  complainants,  is  not  good  as  against 
demurrer.  I  refer  to  the  cases  of  McAdams  v.  Commissioners,  22  Bull. 
206,  and  the  three  cases  referred  to  in  Moody  v.  George,  1  0.  S.  C.  D. 
578  (37  Bull.  189,  191).  In  Miller  v.  Logan  Co.  (Comrs.)  2  Circ.  Dec. 
358  (3  R.  617),  in  the  opinion  on  page  359,  our  own  circuit  court,  in 
speaking  of  this  question  of  benefit,  say: 

"Unless  it  is  shown  that  there  is  some  collusion,  fraud,  or  positive 
wrong  perpetrated,  the  action  of  the  board  of  county  commissioners 
in  this  particular  will  not  be  disturbed." 

We  believe  that  if  the  decisions  are  carefully  read,  they  will  show 
that  in  order  to  disturb  the  assessment,  it  must  be  shown  that  the  com- 
missioners committed  some  fraud  or  mistake.  We  are  cited  to  the  case 
of  Blue  v.  WentZf  54  Ohio  St.  247  [43  N.  E.  Rep.  493].  There  it  was 
held  that  the  petition  made  a  good  case,  but  it  was  upon  the  ground 
that  the  facts  plead  showed  that  the  commissioners  had  made  a  mistake 
in  making  the  assessment;  that  is,  the  facts  showed  that  the  commis- 
sioners had  made  the  assessment  on  a  mistaken  or  wrong  basis.  And 
in  Buckley  v.  Lorain  Co.  {Comrs.)  1  Circ.  Dec.  137  (1  R.  251),  the 
relief  was  based  on  a  mistake  on  the  part  of  the  commissioners,  and  this 
is  always  ground  for  relief  in  equity.  Further,  it  is  doubtful  if  Rev. 
Stat.  4491  (Lan.  7675)  applies  to  this  kind  of  a  case  at  all,  as  it  only 
provides  for  proceedings  to  locate  and  establish  ditches,  and  if  we  are 
to  adopt  the  reasoning  of  Judge  Killits,  in  Cooper  v.  Van  Wert  Co. 
(Comrs.)  supra,  it  certainly  does  not  apply.  There  was  no  proof  of- 
fered to  support  the  allegation  of  misrepresentation  or  fraud  on  the  part 
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of  the  commissioners,  as  to  the  day  set  for  filing  and  hearing  claims  for 
compensation  and  damage,  and  no  proof  of  collusion  between  the  com- 
missioners and  the  officers  of  the  village  of  Hicksville. 

The  claim  that  plaintiff's  lands  will  be  cut  through  and  occupied, 
and  damaged,  affords  no  ground  for  injunction,  as  the  plaintiffs  have 
a  right  to  appeal  on  this  question. 

Lastly,  should  an  injunction  be  granted  on  the  ground  that  the 
improvement  will  not  afford  a  sufficient  outlet?  This  question  has 
given  the  court  more  trouble  than  any  other  in  the  case,  but  after  going 
over  the  evidence  on  this  subject  thoroughly,  we  are  not  prepared  to 
say,  taking  into  account  the  nature  of  the  improvement,  and  the  nature 
of  the  creek  at  the  terminus  of  the  improvement  proposed,  that  a  suf- 
ficient outlet  will  not  be  afforded  by  this  improvement.  Neither  are  we 
clear  that  this  question  can  be  made  in  this  case  by  the  petitioners. 

In  the  case  of  McAdams  v.  Commissioners,  22  Bull.  206,  already 
referred  to,  it  was  held  that  this  provision  of  the  statute  refers  to  the 
escape  of  the  water  at  the  mouth  of  the  ditch.  The  plaintiffs  seeking 
the  injunction  along  the  line  of  the  ditch  are  above  this  point,  and  there 
is  nothing  in  the  evidence  to  show  that  they  are,  in  any  way,  injured 
because  of  the  size  of  the  ditch  at  the  outlet.  We  have  shown  that  it 
is  plain  that  the  plaintiff  must  recover  on  his  own  case ;  that  is,  to  war- 
rant a  recovery  on  the  petition,  a  cause  of  action  must  be  shown  in  the 
plaintiff.  See  Hopewell  Tp.  (Bd.  of  Ed.)  v.  Guy,  and  Buckingham  v. 
Buckingham,  supra.  On  this  question  we  also  offer  the  query  as  to 
whether  or  not  this  question  should  not  have  been  reached  by  appeal, 
and  whether  or  not  it  is  not  covered  by  that  provision  in  the  statute 
for  appeal,  wherein  it  is  provided  that  an  appeal  may  be  had  as  to 
whether  or  not  the  route  of  the  ditch  is  practicable! 

For  these  reasons  the  temporary  injunctions  in  these  cases  will  be 
dissolved. 


INJUNCTION— TRADE  SECRETS. 

[Huron  Common  Pleas,  July  16,  1906.] 
Holland  Stock  Remedy  Co.  v.  Independent  Chem.  Co.  et  al. 

1.  Secret  Process  or  Formula  for  Compound  Is  a  Species  op  Property — Pub- 
lication bt  One  Whose  Knowledge  Arises  from  Breach  of  Faith  bt  Em- 
ploye of  Owner  will  be  Enjoined. 
A  secret  formula  for  the  compounding  of  a  stock  remedy,  whether  It  be 
patentable  or  not,  and  whether  the  product  or  package  be  protected  by 
trade-mark  or  not,  is  a  species  of  property  in  the  enjoyment  of  which 
its  owner  will  be  protected.    An  injunction  will  lie  to  prevent  those  per- 
sons from  disclosing  this  formula,  or  any  formula  represented  to  belong 
to  plaintiff,  whose  knowledge  of  such  formula  has  come  directly  from 
their   own   confidential   employment   in   plaintiff's   service   or  indirectly 
from  those  whose  knowledge  thereof  is  the  result  of  such  confidential 
employment. 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Trade  Secrets,"  §§  6-9.— Ed.] 
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2.  Maxim,  "He  Wno  Seeks  Equity  must  Do  Equity/'  Applicable  Only  where 
Misconduct  Relates  to  Subject-Matteb  of  Plaintiff's  Claim. 
The  maxim  that  one  must  come  into  a  court  of  equity  with  clean  hands,  or, 
"He  who  seeks  equity  must  do  equity."  is  not  applicable  to  a  case  where 
the  conduct  complained  of  by  the  defendant  does  not  relate  to  the  sub- 
ject-matter of  plaintiff's  action. 
[For   other    applications   of   maxim,    see   4   Cyc.    Dig.,    "Equity,"    §§    448- 
452.— Ed.] 

-3.  Injunction  will  not  Lie  to  Restrain  Use  of  Secret  Process  where  Uses 
Are  so  Dissimilar  as  not  to  Deceive  One  Using  Ordinary  Care. 

An  injunction  will  not  lie  to  restrain  a  defendant  from  using  a  secret 
formula  for  a  stock  remedy  belonging  to  plaintiff,  or  representing  that 
he  is  using  plaintiff's  formula,  where  the  evidence  discloses  that  the  ap- 
pearance of  the  two  compounds  is  similar  but  that  the  packages  in  which 
they  are  sold  have  no  resemblance  to  each  other,  the  ingredients  are 
different  and  no  purchaser  using  ordinary  care  has  been  or  is  likely  to 
be  deceived  into  purchasing  the  one  for  the  other,  and  where  defendant 
does  not  claim  nor  intend  to  use  plaintiff's  formula. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Injunction,"  §§  318-321. — Ed.] 

[Syllabus  approved  by  the  court.] 

Injunction. 

R.  L.  Walden  and  G.  R.  Craig,  for  plaintiff. 
McKnight  &  Thomas,  for  defendants. 

RICHARDS,  J. 

This  action  is  brought  for  the  purpose  of  obtaining  a  perpetual 
injunction  restraining  the  defendants  from  divulging  and  publishing 
a  certain  trade  secret  or  formula  for  manufacturing  "Dr.  Holland's 
Medicated  Stock  Salt,"  or  any  formula  represented  to  be  such,  and  from 
using  said  formula  in  manufacturing  the  remedy  sold  by  defendants, 
and  for  damages. 

Upon  filing  the  original  petition,  a  temporary  injunction  was  al- 
lowed, to  prohibit  the  disclosure  of  the  formula,  and  the  case  has  now 
been  heard  by  the  court  on  its  merits. 

It  appears  from  the  pleadings  and  the  evidence  that  about  1896 
Dr.  R.  G.  Holland  discovered  a  formula  for  the  preparation  of  a 
remedy  which  was  put  on  the  market  in  1897  and  has  become  generally 
known  as  "Dr.  Holland's  Medicated  Stock  Salt." 

The  preparation  is  shown  to  be  extensively  used  as  a  remedy  and 
preventive  of  diseases  in  domestic  animals  and  to  have  acquired  an  es- 
tablished reputation  among  raisers  of  horses,  cattle,  sheep  and  hogs. 
The  formula  and  the  method  of  compounding  the  remedy  were  kept  as 
a  trade  secret,  and  exclusively  owned  and  controlled  by  Dr.  Holland 
until  the  plaintiff  company  was  incorporated  in  April,  1904,  at  which 
time  said  corporation  succeeded  to  the  business,  including  the  formula 
and  good  will. 

The  plaintiff  avers  that  the  defendant,  W.  L.  Minzey,  while  in 
plaintiff's  employment  as  a  salesman  of  "Dr.  Holland's  Medicated  Stock 
Salt,"  surreptitiously  ascertained  certain  of  the  principal  ingredients 


ingredients 
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composing  the  remedy,  and  that  one  Martin  Van  Duyke,  while  in 
plaintiff's  employment  and  being  intrusted  in  confidence  with  the 
secret  formula  and  the  method  of  combining  the  ingredients,  communi- 
cated his  knowledge  to  said  defendant,  Minzey,  who  had  information 
that  Van  Duyke 's  knowledge  had  been  acquired  in  confidence  while  an 
employe.  Minzey  is  alleged  to  have  taken  part  in  the  organization  of 
several  companies  for  the  manufacture  of  a  similar  remedy  based  upon 
the  information  which  he  had  acquired  as  an  employe,  and  through  Van 
Duyke. 

The  defendant,  Minzey,  assisted  in  the  organization  of  the  defend- 
ant, the  Independent  Chemical  Company,  in  August,  1905,  and  he 
and  the  other  individual  defendants  are  officers  in  said  company,  Minzey 
having  been  general  manager  thereof  for  some  months  and  being  now 
the  secretary- and  treasurer. 

The  Independent  Chemical  Company  has,  since  its  organization, 
been  engaged  in  manufacturing  and  selling  a  remedy  for  stock  which 
is  somewhat  similar  to  the  remedy  made  by  plaintiff,  and  is  known  as 
"Tonic  Stock  Salt."  In  color  and  appearance,  the  two  remedies  are 
strikingly  similar,  but  they  are  put  up.  and  marketed  in  packages,  and 
neither  the  defendant's  packages  nor  the  labels  thereon  bear  any  re- 
semblance to  the  packages  and  labels  used  by  the  plaintiff.  Salt  is 
the  chief  base  for  the  compound  in  each  remedy,  and  the  defendant 
company  uses  the  same  material  for  giving  the  characteristic  black 
color  (or,  perhaps,  more  properly  speaking,  absence  of  color),  that  is 
used  by  the  plaintiff.  In  addition  to  the  salt  and  the  ingredient  which 
gives  the  color,  the  two  companies  use  one  drug  which  is  the  same,  and 
here  the  similarity  in  the  remedies  ends.  The  plaintiff  uses  another 
ingredient  which  the  defendant  does  not  use,  while  the  defendant  uses 
three  or  four  ingredients  not  used  by  the  plaintiff. 

It  appears  from  the  evidence  that  the  physiological  effects  of 
the  two  remedies  are  not  precisely  the  same. 

The  parties  are  rivals  in  business,  and  the  plaintiff  contends  that 
the  preparation  made  by  the  defendants  is  in  imitation  of  its  remedy 
and  that  it  is  calculated  to  deceive  and  does  deceive  purchasers  into 
the  belief  that  they  are  buying  "Dr.  Holland's  Medicated  Stock  Salt."    * 
On  the  other  hand,  the  defendants  contend  that  their  remedy  is  wholly    ; 
different  from  plaintiff's,  and  not  an  imitation  and  not  calculated  to   * 
deceive,  and  that  plaintiff  has  no  secret  formula  for  the  reason,  as  they 
claim,  that,  for  many  years  prior  to  Dr.  Holland's  discovery,  farmers 
and  stock  raisers  have  used  a  similar  remedy  compounded  by  them- 
selves and  known  to  many  people. 

On  February  6,  1905,  the  defendant,  Minzey,  wrote  to  the  plain- 
tiff a  letter  soliciting  re-employment,  in  the  course  of  which  he  used 
this  language: 
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"You  will  be  surprised  to  hear  from  me  again,  no  doubt,  Dut  to 
come  to  the  point,  I  would  like  very  much  to  go  to  work  for  you  again. 
I  have  got  sick  and  tired  of  working  an  inferior  and  imitation  article, 
and  would  like  to  go  back  to  the  genuine." 

In  September,  1905,  the  plaintiff  caused  this  pprtion  of  Minzey 's 
letter  to  be  printed  and  circulated  in  the  community  where  defendants 
were  engaged  in  business,  omitting  the  date  of  the  letter.  The  public 
might  believe  from  this  circumstance  that  Minzey  referred  to  the 
Tonic  Stock  Salt  manufactured  by  the  Independent  Chemical  Com- 
pany, whereas  the  letter  had  be^n  written  before  that  company  was 
organized.  This  publication  was  followed  by  a  letter  from  the  Inde- 
pendent Chemical  Company  to  the  plaintiff,  dated  September  22,  1905, 
in  which  the  following  language  is  used : 

"We  made  no  idle  statement  when  we  spoke  of  publishing  your 
formula,  and  you  know  that  we  have  it,  and  where  we  got  it." 

Four  days  later,  this  action  for  an  injunction  and  damages  was 
brought. 

The  defendants  by  way  of  cross  petition  claim  damages  of  the 
plaintiff  for  the  publication  of  the  excerpt  and  other  statements,  and 
they  also  ask  an  injunction  against  the  continuance  of  the  publication. 
It  may  be  said  in  passing,  that  so  far  as  the  question  of  damages  is  con- 
cerned, neither  party  has  made  any  showing,  and  that  matter  may  be 
dismissed  from  further  consideration. 

So  far  as  the  claims  made  by  the  plaintiff  are  concerned,  this  case 
naturally  divides  itself  into  two  branches: 

First,  as  to  the  right  of  the  plaintiff  to  an  injunction  against  pub- 
lishing its  trade  secret  or  formula,  or  any  formula  represented  to  be 
plaintiff's. 

Second,  as  to  the  right  of  the  plaintiff  to  an  injunction  against  the 
defendants  to  prevent  their  using  or  representing  that  they  are  using 
plaintiff's  formula.    These  questions  will  be  considered  in  their  order. 

A  formula  for  compounding  a  remedy  may  well  be  a  species  of 
property.  As  a  matter  of  fact,  it  often  is  property  of  great  value* 
Whether  it  is  patentable  or  not,  is  not  material.  Neither  is  it  material 
whether  the  product  or  package  is  protected  by  a  trade-mark.  It  is 
sufficient  if  the  formula  is  kept  secret.  No  reason  is  perceived  why 
equity  should  not  protect  the  owner  of  a  trade  secret  in  the  possession 
and  enjoyment  of  his  property,  the  same  as  the  owner  of  any  other 
property  will  be  protected,  when  a  proper  occasion  arises. 

Beyond  any  question  the  defendants  possess  information  as  to  what 
are  the  material  ingredients  in  the  remedy  manufactured  by  the  plain- 
tiff. This  information  was  acquired  by  the  defendant,  Minzey,  either 
while  in  the  employment  of  the  plaintiff,  or  from  Van  Duyke  who  got 
his  information  while  so  employed.    Whatever  information  Minzey  re- 
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ceived  from  Van  Duyke,  he  received  with  knowledge  that  Van  Duyke 
was  violating  a  trust  which  he  owed  to  the  plaintiff.  Van  Duyke  had 
executed  his  individual  bond  to  Dr.  Holland  upon  entering  his  em- 
ployment, conditioned  to  keep  forever  secret  the  ingredients  and  com- 
position of  the  remedy  owned  by  the  plaintiff.  Van  Duyke  is  insolvent. 
Even  if  he  had  not  executed  the  bond,  the  law  would  imply  a  contract 
not  to  disclose  a  trade  secret  communicated  to  him  in  confidence  by  his 
employer  while  that  fiduciary  relation  existed.  It  is,  therefore,  of  no 
consequence  whether  Minzey  acquired  his  information  of  the  material 
parts  of  the  remedy,  directly  from  his  own  employment,  or  through  a 
breach  of  the  confidence  reposed  in  Van  Duyke.  The  case  is  directly 
within  the  principle  announced  in  Stone  v.  Goss,  55  Atl.  Eep.  736  [65 
N.  J.  Eq.  756;  63  L.  R.  A.  344;  103  Am.  St.  Rep.  794].  In  that  case 
it  was  held  that  a  manufacturer  whose  goods  were  made  by  an  un- 
patented secret  process  had  the  right  to  an  injunction  to  prevent  the 
disclosure  of  his  secret,  the  court  saying  that  such  right  was  estab- 
lished by  a  well-considered  line  of  cases.  The  court  is  very  explicit  in 
its  language,  saying: 

"One  who  is  under  an  express  contract,  or  a  contract  implied  from 
a  confidential  relation,  not  to  disclose  a  trade  secret,  will  be  enjoined 
from  disclosing  the  same. 

"Others  who  induce  him  to  disclose  the  secret,  knowing  of  his  con- 
tract not  to  disclose  it,  or  knowing  that  his  disclosure  is  in  violation  of 
the  confidence  reposed  in  him,  will  be  enjoined  from  making  any  use  of 
the  information  so  obtained,  although  they  might  have  reached  the  same 
result  independently  by  their  own  experiments  or  efforts." 

Another  New  Jersey  case  laying  down  the  same  doctrine  is  Salomon 
v.  Hertz,  40  N.  J.  Eq.  400  [2  Atl.  Rep.  379]. 

Some  other  leading  American  cases  on  this  proposition,  all  recogniz- 
ing the  property  and  the  power  of  equity  to  protect  it,  are  the  fol- 
lowing: Peabody  v.  Norfolk,  98  Mass.  452  [96  Am.  Dec.  664] ;  Tabor 
v.  Hoffman,  118  N.  Y.  30  [23  N.  E.  Rep.  12;  16  Am.  St.  Rep.  740] ; 
Tode  v.  Gross,  127  N.  Y.  480  [28  N.  E.  Rep.  469;  13  L.  R.  A.  652;  24 
Am.  St.  Rep.  475] ;  Eastman  Co.  v.  Reichcnbach,  20  N.  Y.  Supp.  110, 
116;  Fralich  v.  Despar,  165  Pa.  St.  24  [30  Atl.  Itep.  521] ;  Little  v. 
Gallus,  38  N.  Y.  Supp.  1014. 

An  instructive  case  in  the  English  courts  is  Morison  v.  Moat,  9 
Hare  241,  decided  in  1851,  and  affirmed  21  L.  J.  Ch.  248.  The  in- 
junction sought  in  that  case  was  to  prevent  communicating  or  using  the 
secret  of  compounding  the  remedy  known  as  "  Morison *s  Universal 
Medicine."    In  the  course  of  the  decision,  the  vice  chancellor  says: 

"That  the  court  has  exercised  jurisdiction  in  cases  of  this  nature, 
does  not,  I  think,  admit  of  any  question.  Different  grounds  have  in- 
deed been  assigned  for  the  exercise  of  that  jurisdiction    *    *^*    but. 
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upon  whatever  grounds  the  jurisdiction  is  founded,  the  authorities  leave 
no  doubt  as  to  the  exercise  of  it.M 

On  page  263  the  court  says  further: 

"The  defendant  admits  that  the  secret  was  communicated  to  him 
by  Thomas  Moat.  The  question  then  is,  whether  there  was  an  equity 
against  him;  and  I  am  of  opinion  that  there  was.  It  was  clearly  a 
breach  of  faith  and  of  contract  on  the  part  of  Thomas  Moat  to  com- 
municate the  secret.  The  defendant  derives  under  that  breach  of  faith 
and  of  contract,  and  I  think  he  can  gain  no  title  by  it." 

See  also,  Oreen  v.  Folgham,  1  Sim.  &  Stu.  398,  decided  by  the  high 
court  of  chancery  in  1823. 

So  far  as  the  investigations  of  counsel  or  the  court  have  gone,  there 
is  no  reported  case  in  Ohio  on  this  question  until  the  year  1887.  The 
superior  court  of  Cincinnati  in  Cincinnati  Bell  Foundry  Co.  v.  Dodds. 
10  Dec.  Re.  154  (19  Bull.  84),  sustained  the  right  of  the  assignee  of  an 
unpatented  secret  process  for  manufacturing  bells  to  protection  in  a 
court  of  equity.  The  decision  of  the  court  as  announced  by  Judge  Taft 
is  a  careful  and  comprehensive  review  of  the  law  on  the  subject.  Two 
other  cases  in  Ohio  contain  very  satisfactory  conclusions  on  the  prin- 
ciple under  consideration.  See  National  Tube  Co.  v.  Tube  Co.  13-23  0. 
C.  C.  468 ,  affirmed  without  report  in  National  Tube  Co.  v.  Tube  Co.  69 
Ohio  St.  560  [70  N.  E.  Rep.  1127] ;  and  Sei fried  v.  May  cox,  14  Dec.  536. 

The  contention  by  the  defendant,  that  the  use  of  similar  remedies 
by  stock  raisers  and  farmers,  before  the  discovery  by  Dr.  Holland, 
deprives  the  plaintiff  of  the  right  to  relief,  cannot  be  sustained.  The 
evidence  shows  that  those  combinations  were  not  the  same  as  plaintiff's, 
nor  were  they  substantially  similar.  Each  one  of  them  omitted  at 
least  one  of  the  ingredients  used  by  plaintiff,  and  some  of  them  added 
ingredients  not  used  by  it.  None  of  them  used  the  same  proportions  as 
plaintiff,  nor  its  method  of  compounding. 

But  it  is  also  urged  that  the  plaintiff  does  not  come  into  court  with 
clean  hands,  and  is  not  therefore  entitled  to  relief  in  a  court  of  equity. 
The  defendants  aver  that  they  would  not  disclose  nor  offer  to  disclose 
the  formula  owned  by  the  plaintiff,  if  the  plaintiff  had  not  first  made 
an  unfair,  unjust  and  malicious  attack  on  them.  If  the  plaintiff  did 
that,  the  law  affords  an  adequate  remedy  to  the  defendants.  They  would 
rj  not,  by  such  an  act,  be  justified  in  taking  the  law  into  their  own  hands 
and  by  publishing  the  plaintiff's  trade  secret,  its  formula,  deprive  it 
of  property  without  process  of  law,  or  an  opportunity  to  be  heard.  The 
maxim  referred  to  has  well-recognized  limitations.  It  only  deprives 
a  plaintiff  of  relief  where  the  misconduct  complained  of  by  the  de- 
fendant relates  to  the  subject-matter  of  the  plaintiff's  action.  K Inner 
v.  Railway,  69  Ohio  St.  339  [69  N.  E.  Rep.  614] ;  Buckland  v.  Rice,  40 
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Ohio  St.  526,  528;  Trice  v.  Comstock,  121  Fed.  Rep.  620  [57  C.  C.  A. 
646;  61  L.  R.  A.  176] ;  1  Pomeroy,  Eq.  Jurisp.  Sec.  '399. 

The  conduct  complained  of  by  the  defendants  does  not  relate  to  the 
subject-matter  of  this  action,  and  does  not,  therefore,  deprive  the  plain- 
tiff of  the  right  to  relief.  Besides,  it  appears  from  the  evidence  that 
Minzey  before  the  distribution  of  the  circulars  by  plaintiff  had  offered 
to  disclose  to  customers  the  formula  owned  by  the  plaintiff. 

I  conclude  for  the  reasons  given  that  the  plaintiff  is  entitled  to  an  «, 
injunction  against  the  disclosing  of  its  formula,  or  any  formula  repre-  r 
sented  to  be  plaintiff's. 

Second,  does  the  plaintiff  have  the  right  to  an  injunction  restrain- 
ing the  defendants  from  using  or  representing  that  they  are  using  the 
plaintiff's  formula? 

An  answer  to  this  question  involves  a  consideration  of  the  law  of 
unfair  competition,  as  it  is  called.  A  large  number  of  decisions,  many 
of  them  in  the  federal  courts,  exist  upon  this  branch  of  the  law.  A 
careful  consideration  of  the  cases  leads  to  the  conclusion,  that  nothing 
less  than  conduct  which  tends  to  pass  off  one  man's  merchandise  or 
business  as  that  of  another,  will  be  sufficient  to  constitute  unfair  com- 
petition. An  exact  copy  of  another's  packages,  or  labels,  or  name,  or 
trade-mark,  is  not  necessary.  It  is  clear  that  similarity,  not  identity, 
is  the  test.  If  the  similarity  is  so  close  that  unwary  purchasers  will  be 
deceived ;  if  ordinary  purchasers,  buying  with  ordinary  care,  are  likely 
to  be  misled,  .then  it  is  unfair  competition,  otherwise  not.  Heide  v. 
Wallace  &  Co.  129  Fed.  Rep.  649;  Continental  Tobacco  Co.  v.  Larus 
&  Bro.  Co.  133  Fed.  Rep.  727;  Marvel  Co.  v.  Pearl,  133  Fed.  Rep.  160; 
Enterprise  Mfg.  Co.  v.  Landers,  124  Fed.  Rep.  923;  affirmed  in  En- 
terprise Mfg.  Co.  v.  Lander,  131  Fed.  Rep.  240  [65  C.  C.  A.  587]  -> 
Cole  Co.  v.  Cement  &  Oil  Co.  130  Fed.  Rep.  703  [65  C.  C.  A.  105] ; 
Byam  v.  Eddy,  2  Blatchf.  521  [4  Fed.  Cas.  935] ;  Cincinnati  Vici  Shoe 
Co.  v.  Shoe  Co.  9  Ohio  Dec.  579  (7  N.  P.  135). 

In  the  language  of  the  master  of  the  rolls,  in  Craft  v.  Day,  7  Beav. 
84,  "there  must  be  such  a  general  resemblance  of  the  forms,  words, 
aymbols  and  accompaniments  as  to  mislead  the  public,"  before  the  man- 
ufacture and  sale  of  the  goods  by  a  business  rival  can  be  enjoined. 

These  cases  are  sufficient  to  enunciate  the  principles  under  con- 
sideration. Applying  them  to  the  facts,  it  is  clear  that  the  plaintiff  is 
not  entitled  to  an  injunction  to  prevent  the  defendants  from  using,  or 
representing  that  they  are  using,  plaintiff's  formula.  It  must  be  re- 
membered that  there  is  no  evidence  of  any  purchaser  being  deceived 
by  the  similarity  of  the  goods.  The  resemblance,  at  least  as  long  as  the 
goods  are  marketed  in  packages,  and  labeled  as  they  now  are  labeled, 
is  not  calculated  to  deceive  anyone.  As  for  tho  preparation  itself,  the 
evidence  shows  a  substantial  difference  in  the  name,  in  the  physiological 
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effects,  and  in  the  ingredients,  and  it  does  not  appear  that  the  defend- 
ants have  ever  claimed  to  use  plaintiff's  formula,  nor  that  they  intend 
to  do  so. 

The  cross  petition  of  the  defendants  asks  for  an  injunction  to  pre- 
vent the  plaintiff  from  making  misleading  representations  to  prospective 
purchasers  of  defendant's  goods,  and  particularly  to  prevent  the  further 
circulation  of  the  paragraph  from  the  Minzey  letter.  It  is  sufficient  to 
say  that  no  such  showing  is  made  as  would  entitle  the  defendants  to 
relief  by  way  of  injunction. 

For  the  reasons  given,  an  injunction  will  be  granted  to  the  plain- 
tiff to  the  extent  indicated ;  the  cross  petition  of  the  defendants  will  be 
dismissed.  The  costs  will  be  divided — one-third  adjudged  against  the 
plaintiff  and  two-thirds  against  the  defendants. 


BONDS— MUNICIPAL  CORPORATIONS. 

[Mercer  Common  Pleas,  September  14,  1906.] 
J.  F.  Smith,  a  Taxpayer,  v.  Rockpord  (Vil.)  et  al. 

•'Intersection  Bonds"  Held  Subject  to  Provisions  of  Longworth  Act. 

Bonds  issued  by  a  municipality,  sometimes  called  "intersection  bonds,"  to 
pay  the  corporation's  share  of  sewer  and  street  improvements,  and  to 
be  paid  for  by  general  taxation  upon  all  the  taxable  property  within  the 
municipality,  come  within  the  limitations  and  restrictions  of  the  Long- 
worth  bond  act,  95  O.  L.  3l8,as  amended  and  supplemented  by  acts  96  O. 
L.  40,  Sec.  53,  97  0.  L.  291,  520,98  O.  L.  63  (R.  S.  1536292,  2835,  2835b;  Lan 
4017,  4294,  4295),  and  hence  the  total  aggregate  issue  of  such  bonds  and 
other  bonds  coming  under  the  Longworth  act  must  not  exceed  the  1  per 
cent  limit  in  any  one  fiscal  year,  without  submitting  the  question  of 
such  issue  to  the  vote  of  the  people. 
[For   other  cases   in   point,   see   6   Cyc.    Dig.,    "Municipal   Corporations," 

§  2990.— Ed.] 

Motion  to  dissolve  temporary  injunction. 

Lay  ton  &  Son  and  J.  W.  Loree,  for  plaintiff. 

J.  D.  Johnson  and  E.  E.  Jackson,  for  defendants. 

CUNNINGHAM,  J. 

It  is  unnecessary  for  the  court  to  enter  into  a  discussion  of  the 
case  tendered  by  the  petition  in  its  entirety,  but  I  will  content  myself  by 
stating  enough  of  the  issue  to  apply  conclusions  to  which  I  have  come. 

The  village  of  Rockford,  Mercer  county,  Ohio,  has  an  entire  tax 
duplicate  of  about  $360,000 ;  1  per  cent  of  which  would  be  $3,600.  The 
town  council  of  that  village  has  determined  to  improve  two  certain 
streets  therein  and  build  certain  sanitary  sewers;  the  streets  to  be  paid 
for  by  assessment  upon  the  abutting  property  and  by  the  village,  under 
Sec.  53  of  the  municipal  code  (Rev.  Stat.  1536-213 ;  ian.  3604),  and  the 
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sewers  by  assessment  upon  the  property  benefited  and  by  the  village  like- 
wise. 

It  will  be  necessary  for  the  village,  in  order  to  pay  for  its  share  of 
these  improvements,  to  issue  its  bonds  for  substantially  the  sum  of 
$17,000,  which  it  is  proceeding  to  do ;  and  has  sold,  but  not  yet  delivered, 
said  bonds. 

The  question  as  to  whether  or  not  said  improvement  should  be  made 
or  said  bonded  indebtedness  created,  was  not  submitted,  under  the 
statute,  to  the  voters  of  said  municipality.  The  plaintiff  claims  that  it 
is  beyond  the  power  of  said  village  to  create  said  bonded  indebtedness, 
without  submitting  the  •same  to  a  vote,  because  such  act  will  be  in  viola- 
tion of  Rev.  Stat.  2835  (Lan.  4294),  which  is  now  substantially  Sec.  100 
of  the  municipal  code.  The  defendant  claims  that  the  council  has 
within  its  power,  and  depended  for  that  power  upon  a  provision  of  Sec. 
53  of  the  municipal  code,  which  directly  provides  that  the  council  has 
the  power  to  make  the  improvements  herein  contemplated  and  shall 
have  the  power  to  issue  its  bonds  to  raise  the  money  to  pay  for  the  city's 
share  of  said  improvements  and  to  build  the  intersections. 

These  two  sections  appear  directly  to  conflict — Rev.  Stat.  2835 
(Lan.  4294),  interfering,  under  the  state  of  facts  before  us,  with  the 
carrying  out  of  the  provisions  of  96  O.  L.  40,  Sec.  53.  The  plaintiff 
says  that  the  two  sections  must  be  construed  together  and  that,  so  taken, 
mean  that  the  city  can  issue  its  bonds,  as  provided  by  96  O.  L.  40,  Sec. 
53,  when  such  act  does  not  violate  the  provisions  of  Rev.  Stat.  2835 
(Lan.  4294).  The  defendants  urge  that  Sec.  53  operates  as  an  ex- 
ception to  the  rule  laid  down  in  Rev.  Stat.  2835*  (Lan.  4294) ;  or,  rather, 
that  the  indebtedness  described  by  96  0.  L.  40,  Sec.  53,  is  not  con- 
templated by  Rev.  Stat.  2835  (Lan.  4294),  and  is  not  of  the  class 
governed  by  said  last-mentioned  act.  As  the  court  determines  which  of 
these  contentions  is  right,  so  must  his  conclusion  follow  as  to  what  his 
order  should  be  in  this  case. 

The  question  here  involved  is  of  exceeding  importance.  The  court 
feels  very  much  embarrassed  in  passing  upon  the  question  raised  for 
the  reason  that  another  judge  of  this  subdivision  has  passed  upon  the 
question  substantially,  as  has  at  least  one  other  and  able  judge  of  com- 
mon pleas  in  the  state.  This  case  was  argued  very  fully.  Counsel  on 
both  sides  seem  to  have  been  impressed  with  the  importance  of  the  ques- 
tion raised,  and  I  have,  to  the  best  of  my  ability,  carefully  examined  the 
briefs  filed  and  carefully  weighed  the  argument  and  confess  to  a  very 
great  uncertainty  as  to  what  the  legislative  intent  in  this  case  was. 

A  court  should  not  interfere  with  the  efforts  of  a  municipality  to 
improve,  thus  interfering  with  the  right  of  a  municipality  to  govern 
itself,  unless  some  one's  right  is  being  interfered  with  and  the  intent  and 
meaning  of  the  law  not  being  carried  out.    I  cannot  agree  with  the 
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reasoning  of  Judge  Bigger,  whose  decision  upon  this  question  has  been 
submitted  to  and  which  decision  is  carefully  and  well  considered,  for 
the  reason  that  he  seems  to  base  his  conclusion  flatly  upon  one  proposi- 
tion, and  that  is,  what  he  terms  "intersection  bonds"  do  not  come  un- 
der the  class  of  bonds  described  in  Rev.  Stat.  2835  (Lan.  4294).  He 
does  not  explain,  in  his,  decision,  why  they  do  not.  That  act  Rev.  Stat. 
2835  (Lan.  4294),  in  describing  the  bonds  to  which  it  refers,  uses  the 
definition,  bonds  "For  resurfacing,  repairing,  or  improving  any  existing 
street  or  streets  as  well  as  other  public  highways,"  and  that  is  exactly 
the  kind  of  bonds  involved  in  this  action.  Intersection  bonds,  as  that 
court  calls  them,  are  bonds  issued  for  the  purpose  of  raising  money  to 
build  intersections  of  streets  as  a  part  of  an  improvement  upon  those 
streets;  and,  further  than  that,  raise  the  money  to  pay  the  city's  share 
of  not  less  than  one-fiftieth  of  the  entire  cost  of  the  improvement  out- 
side of  the  intersections. 

I  therefore  believe  that  that  kind  of  a  bond  is  controlled  by  Rev. 
Stat.  2835  (Lan.  4294).  I  therefore  believe  these  two  sections  of  the 
statute  only  apparently  are  in  direct  conflict.  I  believe  Rev.  Stat.  2835 
(Lan.  4294)  to  be  a  general  statute  by  which  the  legislature  intended  to 
control  the  action  of  town  councils  in  their  expenditures,  and  that  all 
their  expenditures,  for  the  purposes  named  in  that  statute,  are  con- 
trolled in  that  act,  unless  explicitly  excepted  by  the  special  act  providing 
for  them. 

I  confess  that  the  application  of  that  act  tends  to  delay  corporations 
in  carrying  out  the  improvement  of  its  streets.  My  first  impression 
was,  that  had  the  legislature  intended  the  bonds  otherwise  in  96  0.  L. 
40,  Sec.  53,  to  be  governed  by  the  provisions  of  Rev.  Stat.  2835  (Lan. 
4294),  it  would  have  taken  the  pains  to  provide  directly  for  the  is- 
suance of  bonds,  as  it  does  in  96  0.  L.  40,  Sec.  53,  and  I  was  inclined  to 
think  that  the  proper  method  of  construing  these  statutes  wTas  to  hold 
that  96  O.  L.  40,  Sec.  53,  having  been  passed  after  Rev.  Stat.  2835  (Lan. 
4294),  although  the  latter  was  re-enacted  at  the  same  time  as  the  former 
when  they  were  both  carried  into  the  municipal  code,  so-called,  could 
be  treated,  under  a  familiar  rule,  as  having  been  intended  by  the  legis- 
lature as  an  exception.  But  in  examining  the  act,  97  0.  L.  516,  520, 
and  applying  there  that  same  rule,  I  find  that  Rev.  Stat.  2835  (Lan. 
4294),  has  been,  since  the  passage  of  these  two  acts  as  above  referred  to, 
supplemented  as  Rev.  Stat.  2835b  (Lan.  4295) ;  and  I  believe  that  I  am 
relieved  from  the  further  examination  into  the  construction  that  ought 
to  be  given  these  two  laws  by  that  supplement.  I  believe  that  in  that 
supplement  the  legislature  has  itself  construed  these  sections.  It  reads 
as  follows: 

"Provided,  further,  that  the  limitations  of  one  per  cent  and  four 
per  cent  prescribed  in  Rev.  Stat.  2835  (Lan.  4294),  shall  not  be  con- 
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strued  as  affecting  bonds  issued  under  authority  of  Sec.  2835  upon  the 
approval  of  the  electors  of  the  corporation ;  nor  shall  bonds  which  are  to 
be  paid  for  by  assessments  specially  levied  upon  abutting  property,  be 
deemed  as  subject  to  the  provisions  of  said  section." 

As  is  shown  by  that  supplement  the  legislature  had  under  consid- 
eration at  the  time  of  its  passage,  the  bonds  authorized  by  96  0.  L.  40, 
Sec.  53  and  they  undertook  to  say  what  bonds  described  in  96  O.  Ir.  40, 
Sec.  53,  shall  not  be  subject  to  the  provisions  of  Rev.  Stat.  2835  (Lan. 
4294),  and  do  not  include  in  said  list  bonds  that  are  to  be  paid  by  gen- 
eral taxation.  The  bonds  under  discussion  in  this  case  are  not  to  be 
paid  by  assessments  specially  levied  upon  abutting  property  and, 
therefore,  do  not  come  within  the  provisions  of  this  supplement. 

I  cannot  read  this  amendment,  or,  rather,  supplement,  in  any  other 
way  than  that  it  is  an  act  by  which  the  legislature  undertook  to  say  just 
what  part  of  the  bonds  contemplated  by  96  O.  L.  40,  Sec.  53,  should  be 
relieved  from  the  operation  of  Rev.  Stat.  2835  (Lan.  4294),  and  that  it 
did  not  include  bonds  of  the  character  that  are  here  in  controversy. 

It,  therefore,  follows  that  the  plaintiff  is  entitled  to  at  least  some 
of  the  relief  prayed  for  in  his  petition  and  that  the  temporary  injunc- 
tion heretofore  granted  should  be  continued  in  force,  enjoining  the  de- 
fendant, the  village  of  Rockford,  its  council  and  officers,  from  executing 
and  delivering  the  bonds  described  in  the  petition  or  from  borrowing 
money  to  build  the  improvements  described  in  the  petition,  until  a 
fund  for  the  payment  thereof  is  provided  according  to  law;  and  that 
the  contractors  be  enjoined,  as  prayed  for  in  the  petition,  from  carry- 
ing out  their  contracts  until  a  fund  is  provided  according  to  law  to  pay 
them ;  which,  of  course,  can  be  done  if  the  voters  of  said  municipality, 
under  statute,  authorize  it. 

The  court  feels  that  all  of  the  parties  in  this  case  ought  to  be 
protected  and  the  continuance  of  the  temporary  injunction  in  force  is 
conditioned  that  the  plaintiff  shall  furnish  an  undertaking,  for  the 
benefit  of  all  the  defendants,  in  the  sum  of  $7,000,  to  the  satisfaction 
of  the  clerk. 
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DEEDS— MORTGAGES. 

[Superior  Court  of  Cincinnati,  General  Term,  March,  1906.] 

Ferris,  Hoffheimer  and  Littleford,  JJ. 

(Judge  Littleford  of  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hosea.) 

•John  H!  Gibson,  Tbeas.  v.  Maky  Steele  Kraay  et  al. 

Transfer  by  Deed  with  Grant  Back  of  Perpetual  Lease  does  not  Amovnt 
to  a  Mortgage  so  as  to  Authorize  Taxing  Purchase  Price  as  Money  Loaned 
on  Mortgage  Security. 
A  transaction  whereby  land  is  deeded  to  one  in  return  for  the  payment 
of  a  sum  of  money,  and  the  grantee  at  once  leases  the  property  by  per- 
petual lease  back  to  the  grantor  for  a  rent  equal  to  the  legal  rate  of 
interest  on  the  money  paid,  with  the  privilege  of  repurchase  at  the 
same  price  after  ten  years,  is  to  be  regarded  as  a  conditional  sale  and 
not  a  mortgage  loan,  and  the  grantee  may  enjoin  the  collection  of  taxes 
upon  the  money  paid  by  him  as  upon  a  mortgage  loan. 
[For  other  cases  in   point,  see  6  Cyc.   Dig.,   "Mortgages,"   §§   392-394;    7 
Cyc.  Dig.,  "Taxation/'  §  104.— Ed.] 
[Syllabus  by  the  court.] 

Error  to  special  term. 

A.  B.  Benedict,  for  plaintiff  in  error. 
C.  B.  Wilby,  for  defendants  in  error. 

FERRIS,  J. 

The  action  below  sought  an  injunction  to  restrain  the  taxing 
officials  of  Hamilton  county  from  collecting  certain  taxes  theretofore 
levied  upon  investments  popularly  known  as  ground  rents.  The 
pleadings  and  issues  made  necessitated  the  determination  by  the  court, 
of  the  question  whether  such  transactions  were  conditional  sales  of 
realty  or  loans  on  mortgage  security.  If  .the  former,  confessedly  there 
was  nothing  subject  to  taxation ;  if  of  the  latter  class,  there  was.  The 
action  of  the  officials  was  predicated  on  Rev.  Stat.  2734  (Lan.  4074), 
which  provides  that  "all  money  loaned  on  pledge  or  mortgage  of  real 
estate,  although  a  deed  or  other  instrument  may  have  been  given  for  the 
same,  if  between  the  parties  the  same  is  considered  as  security  merely,' ' 
shall  be  listed  for  taxation.  The  court  below  found  that  the  trans- 
action was  not  a  loan,  but  an  investment  of  a  trust  fund  in  property, 
the  title  to  which  was  conveyed  to  the  trustee,  and  that  simultaneously 
therewith  a  perpetual  lease  of  the  property  was  made  to  the  grantor 
with  the  privilege  of  purchasing  after  a  term  of  years,  at  the  same  sum 
named  as  the  consideration  in  the  deed.  The  court  found  as  a  proposi- 
tion of  law,  that  such  transaction  was  a  conditional  sale,  and  not  in  law 
to  be  regarded  as  a  mortgage  loan,  and  enjoined  the  county  officials 
from  listing  the  -same  for  taxation. 

•Dismissed  by  Supreme  Court  for  failure  to  file  printed  record,  Lewis  v. 
Kraay,  51  Bull.  362. 
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For  the  reasons  stated  in  the  opinion,  we  are  in  accord  with  the 
conclusions  of  fact  shown  by  the  testimony  and  reached  by  the  trial 
judge,  and  we  are  in  full  accord  also  with  the  propositions  of  law  re- 
lating to  such  facts  as  announced  in  his  opinion,  found  in  Kraay  v. 
Gibson,  15  Dec.  323.' 

Hoffheimer,  J.,  concurs. 

LITTLEFORD,  J. 

The  petition  in  this  case  prays  for  an  injunction  to  restrain  the 
county  officials  from  attempting  to  collect  taxes  levied  upon  certain 
investments,  which  the  petition  calls  ground  rents,  and  which  the  answer 
says  were  loans. 

The  pleadings  raise  the  question  whether  certain  transactions  were 
conditional  sales  of  realty  or  loans  on  mortgage  security.  If  they  were 
sales,  there  was  nothing  to  tax;  if  they  were  loans,  then  there  was. 

Revised  Statutes  2734  (Lan.  4074)  provides  that  all  money,  loaned 
must  be  listed  for  taxation,  the  exact  words  being: 

"All  money  loaned  on  pledge  or  mortgage  of  real  estate,  although 
a  deed  or  other  instrument  may  have  been  given  for  the  same,  if  be- 
tween the  parties  the  same  is  considered  as  security  merely.' ' 

Holland  deeded  realty  to  White  and  received  cash  for  it ;  and  at  the 
same  time  White  made  a  perpetual  lease  to  Holland  of  the  property 
with  a  privilege  of  purchase  at  any  time  after  ten  years  for  the  same 
sum  paid  by  White.  The  rent  was  just  equal  to  6  per  cent  of  the 
purchase  money. 

The  other  cases  involved  present  a  similar  state  of  facts,  White 
making  a  similar  arrangement  with  Miller,  Chatfield  and  others. 

The  deed  to  White  and  the  lease  back  make  on  their  face  a  condi-"^\ 
tional  sale  and  not  a  mortgage,  because  under  the  arrangement  White  J 
did  not  have  the  remedy  to  which  a  mortgagee  is  entitled.    That  is,  if 
the  vendor  chose  to  continue  as  a  lessee  forever,  White  could  never 
enforce  the  repayment  of  the  money,  and  if  he  defaulted  White  could 
not  hold  him  for  any  deficiency  after  taking  the  property. 

In  Goodman  v.  Grierson,  2  Ball  &  B.  274,  in  which  the  question  was 
whether  the  transaction  was  a  mortgage  or  conditional  sale,  the  Lord 
Chancellor  says: 

"The  question  is,  Was  this  conveyance  intended  to  be  a  mortgage 
or  sale  of  these  lands  V9 

He  then  gives  the  rule  by  which  this  question  may  be  determined, 
and  says: 

"The  fair  criterion  by  which  the  court  is  to  decide  whether  this 
deed  be  a  mortgage  or  not,  I  apprehend  to  be  this,  Are  the  remedies 
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mutual  and  reciprocal?    Has  the  defendant  all  the  remedies  a  mort- 
gagee is  entitled  to!" 

In  Conway  v.  Alexander,  11  U.  S.  (7  Cranch)  218  T3  L.  Ed.  321], 
Chief  Justice  Marshall  says: 

"The  inquiry  must  be,  whether  the  contract  in  the  specific  case  is 
a  security  for  the  repayment  of  money  or  an  actual  sale.  If  a  security 
in  the  nature  of  a  mortgage  is  intended,  it  is  necessary  that  the  mort- 
gagee should  have  a  remedy  against  the  person  of  the  debtor.  ^  If  this 
remedy  really  exists,  its  not  being  reserved  in  terms  will  not  affect  the 
case ;  but  the  remedy  must  exist  in  order  to  justify  a  construction  which 
overrules  the  express  words  of  the  instrument." 

In  Slutz  v.  Desenberg,  28  Ohio  St.  371,  Ashburn,  J.,  deciding  the 
case,  quotes  from  these  two  authorities  and  says  of  the  rule  laid  down 
by  Chief  Justice  Marshall: 

"This  American  rule  is  in  harmony  with  the  rule  in  England,  as 
announced  in  Goodman  v.  Grierson,  supra,  and  will  be  found  to  be  the, 
rule  as  recognized  in  most  of  the  states."  \ 

The  learned  judge  then  proceeds  to  quote  from  Robinson  v.  Cropsey, 
2  Edw.  Ch.  138,  144,  a  case  frequently  referred  to  in  books,  as  follows: 

"Where  the  debt  forming  the  consideration  for  the  conveyance  is 
extinguished  at  the  time  by  the  express  agreement  of  the  parties,  or 
the  money  advanced  is  not  paid  by  way  of  a  loan  so  as  to  constitute  a 
debt  or  liability  to  repay  it,  but,  by  the  terms  of  the  agreement,  the 
grantor  has  the  privilege  of  refunding  or  not  at  his  election,  then  it 
must  be  deemed  purchase  money,  and  the  transaction  will  be  a  sale  upon 
condition,  which  the  grantor  will  defeat  only  by  a  repurchase  or  the 
performance  of  the  condition  on  his  part  within  the  time  limited  for 
the  purchase,  and  in  this  way  entitle  himself  to  a  reconveyance  of  the 
property." 

Based  upon  these  authorities,  our  Supreme  Court  in  Slutz  v.  Desen- 
berg, supra,  has  held  the  following  to  be  the  law  in  this  state : 

"To  determine  whether  a  deed,  absolute  in  form,  is  in  equity  a 
mortgage,  requires  that  the  real  intention  of  the  parties  to  the  trans- 
action be  ascertained.  A  fair  criterion  seems  to  be  this:  If,  under 
all  the  facts  and  circumstances,  the  relation  of  lender  and  borrower,  or 
creditor  and  debtor,  do  not  subsist,  and  the  grantor  is  under  no  per- 
sonal obligation  that  can  be  enforced  by  the  grantee  as  creditor  or  mort- 
gagee, the  transaction  will  be  treated  as  a  sale  and  not  as  a  mortgage." 

The  foregoing  authorities  make  it  clear  that  these  transactions  be- 
fore us  were  on  the  face  of  the  documents  conditional  sales  and  not  mort- 
gages. 

Coming  now  to  the  evidence  offered  to  show  that  these  were  mort- 
gages instead  of  conditional  sales,  and  keeping  in  view  that  such  evi- 
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dence  must  be  clear,  satisfactory  and  convincing,  we  are  of  opinion  that 
the  evidence  here  is  not  of  a  kind  to  justify  a  chancellor  in  finding  that 
these  transactions  were  intended  to  be  mortgages. 

As  has  been  pointed  out,  the  terms  of  the  documents  in  these  cases 
make  them  clearly  conditional  sales.  The  parties  to  the  documents  were 
all  careful  men  of  business,  advised  no  doubt  by  competent  lawyers, 
and  the  exact  import  of  the  documents  was  of  course  known  to  them 
all.  It  is  probable  that  these  men  meant  just  what  they  said  in  these 
papers.  Most  of  the  parties  to  these  transactions  have  so  testified.  It 
is  hard  to  believe  that  contracts  in  writing  between  such  men  were 
accompanied  by  deceitful  side  agreements,  and  that  now  they  are  at- 
tempting to  cover  up  their  deceit  by  swearing  falsely.  It  is  much 
easier  to  believe  that  words  used  by  some  of  them  with  reference  to  the 
matter,  such,  for  instance,  as  some  of  the  answers  made  on  cross- 
examination  before  the  auditor  (which,  in  truth,  furnish  very  good  • 
ground  for  the  claim  that  both  parties  regarded  the  transactions  as 
mortgages),  were,  after  all,  the  inaccurate  use  of  terms  by  laymen 
with  reference  to  legal  arrangements  made  some  years  before.  At  most 
these  expressions  are  only  admissions,  and  we  are  warned  by  the  au- 
thorities that  admissions  are  a  sort  of  evidence  not  much  to  be  relied  on. 

It  might  be  well  here  to  consider  what  motive  the  grantors  could 
have  for  a  side  agreement  that  these  arrangements  were  to  be  in  fact  mort- 
gages. The  conditional  sale  with  a  perpetual  privilege  of  purchase  was 
just  as  good  as  a  mortgage  so  far  as  the  grantors  were  concerned,  if 
not  better,  there  being  no  risk  of  foreclosure.  Of  course,  unless  the 
grantors  went  into  a  side  agreement,  there  was  none,  for  White  could 
not  agree  by  himself.  It  does  not  seem  that  there  was  any  sufficient 
motive  to  induce  the  grantors  to  help  along  a  fraud.  As  for  White,  if 
he  really  wanted  a  mortgagee *s  rights  he  would  hardly  have  relied  upon 
a  side  agreement  to  secure  those  rights.  It  would  be  practically  im- 
possible for  him  to  prove  such  an  agreement  if  disputed  by  the  other 
party  to  the  transaction,  and  no  court  of  equity  would  permit  him  to 
try  to  do  so,  since  such  an  arrangement  would  be  a  fraud  designed  for 
the  purpose  of  avoiding  the  payment  of  taxes  on  a  mortgagee's  loan. 

Taken  all  in  all,  it  seems  that  White  was  willing  to  give  up  the  \ 
rights  of  a  mortgagee,  and  adopt  the  plan  of  conditional  sale,  so  as  to 
avoid  paying  taxes  on  mortgages.     That  is  what  he  says  his  purpose  J 
was.     He  had  the  legal  right  to  make  the  arrangement  he  did,  giving* 
up  one  advantage  to  gain  another.     The  grantors  were  probably  will- 
ing to  accept  the  plan  of  a  conditional  sale  instead  of  a  mortgage,  so 
long  as  they  got  the  money.     It  is  quite  easy  to  understand  how  both 
sides  came  to  agree  upon  a  conditional  sale,  and  that  there  was  no  in-     ■ 
tention  whatever  that  the  transaction  was  to  be  in  reality  a  mortgage. 
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The  court  below  (Kraay  v.  Oibson,  15  Dec.  323)  found  that  the 
evidence  was  not  clear,  satisfying  and  convincing,  tending  to  show  the 
intention  of  the  parties  to  have  been,  that  the  transaction  was  a  mort- 
gage, and  there  seems  to  be  no  reason  to  disturb  the  finding. 

As  to  White's  right  to  enjoin  the  county  officers  from  taxing  the 
money  paid  by  him  for  the  property,  this  cannot  be  denied  to  him. 
Hagerty  v.  Huddleston,  60  Ohio  St.  149,  165,  167  [53  N.  E.  Rep.  960] ; 
Musser  v.  Adair,  55  Ohio  St.  466  [45  N.  B.  Rep.  903]. 

The  judgment  is  affirmed. 


RESTRAINT  OF  TRADE— INTOXICATING  LIQUORS. 

[Superior  Court  of  Cincinnati,  General  Term,  February,  1906.] 

Ferris,  Hoffheimer  and  Caldwell,  JJ. 

.(Judge  Caldwell  of  the  Hamilton  common  pleas  sitting  in  place  of  Judge  Hosea.) 

Alice  6.  Carr  v.  J.  Walker  Brew.  Co. 

Laws  as  to  Restraint  of  Trade  Apply  to  Liquor  Traffic. 

Under  the  laws  of  this  state  relative  to  contracts  in  restraint  of  trade,  no 
exception  is  made  as  to  the  traffic  in  intoxicating  liquors;  a  contract,  there- 
fore, not  to  enter  the  saloon  business  in  a  certain  locality,  the  only  pur- 
pose of  which  is  to  place  restraint  upon  trade,  is  as  unenforcible  as  though 
made  with  reference  to  any  other  line  of  business. 

[For  other  case  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  §§  651-685.— Ed.] 

Error  to  special  term. 

Harmon,  Colston,  Goldsmith  &  Hoadly  and  Oscar  Stoehr,  for 

plaintiff  in  error. 

It  is  the  prima  fade  presumption  of  law  that  the  contract  is  illegal 
and  void,  and  the  burden  is  upon  the  party  seeking  to  enforce  it  to  show 
that  it  is  the  one  exception  to  the  rule,  that  all  contracts  in  restraint  of 
trade  are  illegal  and  void.  Lange  v.  Werk,  2  Ohio  St.  519;  Thomas  v. 
Miles,  3  Ohio  St.  274;  Field  Cordage  Co.  v.  Cordage  Co.  3  Circ.  Dec. 
613  (6  R.  615) ;  Chappel  v.  Brockway,  21  Wend.  157 ;  Ross  v.  Sadgbeer, 
21  Wend.  166;  Pierce  v.  Fuller,  8  Mass.  223  [5  Am.  Dec.  102] ;  State  v. 
Gage,  72  Ohio  St.  210  [73  N.  E.  Rep.  1078]. 

In  order  to  bring  the  contract  within  the  exception  to  the  rule, 
that  all  contracts  in  restraint  of  trade  are  void,  the  plaintiff  must  show 
that:  (1)  The  restraint  is  partial.  (2)  Upon  an  adequate  considera- 
tion. (3)  It  is  reasonable  and  not  oppressive.  Mitchell  v.  Reynolds, 
1  P.  Wms.  181,  1  Smith's  Lead.  Cas.  *510;  Lange  v.  Werk,  2  Ohio  St. 
519 4  Thomas  v.  Miles,  3  Ohio  St.  274;  Chappel  v.  Brockway ,  21  Wend. 
157;  Ross  v.  Sadgbeer,  21  Wend.  166;  Oilman  v.  D wight,  13  Gray  356 
[74  Am.  Dec.  634]. 
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A  mere  money  consideration  is  not  sufficient  to  render  the  contract 
valid.  Lange  v.  Werk,  2  Ohio  St.  519 ;  Field  Cordage  Co.  v.  Cordage 
Co.  3  Circ.  Dec.  613  (6  R.  615) ;  Ross  v.  Sadgbeer,  21  Wend.  166;  Chap- 
pel  v.  Brockway,  21  Wend.  157;  24  Am.  &  Eng.  Enc.  of  Law  (2  ed.) 
581  (e)  also  853  (c) ;  Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S.  (20 
Wall.)  64  [22  L.  Ed.  315] ;  State  v.  Gage,  72  Ohio  St.  210  [73  N.  E. 
Rep.  1078]. 

The  partial  restraint  must  not  be  the  primary  object.  GrasseUi  v. 
Lowden,  11  Ohio  St.  349 ;  Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio  St.  602 
[49  N.  E.  Rep.  1030;  41  L.  R.  A.  185;  63  Am.  St.  Rep.  736] ;  Paragon 
Oil  Co.  v.  Hall,  4  Circ.  Dec.  576  (7  R.  240) ;  More  v.  Bennett,  140  111. 
69  [29  N.  E.  Rep.  888;  15  L.  R.  A.  361;  33  Am.  St.  Rep.  216] ;  State 
v.  Line  Co.  61  Ohio  St.  520  [56  N.  E.  Rep.  464] ;  United  States  v.  Pipe 
&  Steel  Co.  85  Fed.  Rep.  271  [29  C.  C.  A.  141;  54  U.  S.  App.  723;  46 
L.  R.  A.  122]. 

The  good  will  is  inseparable  from  the  business  or  property.  Morgan 
v.  Perhamus,  36  Ohio  St.  517  [38  Am.  Rep.  607];  Rammelsberg  v. 
Mitchell,  29  Ohio  St.  22;  Burkhardt  V.  Burkhardt,  5  Dec.  Re.  185  (3 
Am.  L.  Rec.  418) ;  Jung  v.  Weyand,  9  Dec.  Re.  485  (14  Bull.  143) ; 
Lindley,  Partnership  *859;  14  Am.  &  Eng.  Enc.  Law  (2  ed.)   1086. 

A  contract  having  for  its  main  purpose  the  restraint  of  trade  is 
absolutely  void.  Field  Cordage  Co.  v.  Cordage  Co.  3  Circ.  Dec.  613  (6 
R.  615) ;  Morris  Run  Coal  Co.  v.  Coal  Co.  68  Pa.  173  [8  Am.  Rep.  159] ; 
Arnot  v.Coal  Co.  68  N.  Y.  558  [23  Am.  Rep.  190] ;  Graf  v.  Horseshoers 
Prot.  Assn.  15  Dec.  18;  State  v.  Pipe  Line  Co.  61 'Ohio  St.  520  [56  N. 
E.  Rep.  464] ;  United  States  v.  Pipe  &  Steel  Co.  85  Fed.  Rep.  271  [29  C. 
C.  A.  141;  54  U.  S.  App.  723;  46  L.  R.  A.  122]. 

In  argument  the  following  cases  were  also  cited.  Lawrence  v.  Kid- 
der, 10  Barb.  641;  Smith  v.  Hancock,  L.  R.  1894,  2  Ch.  384;  Harkin- 
son's  Appeal,  78  Pa.  St.  196  [21  Am.  Rep.  9] ;  Allen  v.  Taylor,  24  L.  T. 
(N.  S.)  249;  Tabor  v.  Blake,  61  N.  H.  83;  Eastern  Express  Co.  v. 
Meserve,  60  N.  H.  198 ;  Josselyn  v.  Parson,  L.  R.  7  Exch.  127 ;  Grimm  v. 
Warner,  45  Iowa  106;  Clark  v.  Watkins,  9  Jurist  (N.  S.)  142;  Meyers 
v.  Merillion,  118  Cal.  352  [50  Pac.  Rep.  662]. 

Coppock  &  Coppock,  for  defendant  in  error . 

FERRIS,  J. 

The  testimony  produced  in  the  court  below  established  the  fact  that 
Alice  O.  Carr  for  several  years  prior  to  September  15,  1904,  conducted 
a  saloon  and  grocery  business  in  a  building  at  No.  728  West  Front  street 
in  this  city.  That  Thomas  Gilmore,  the  defendant  and  cross  petitioner 
in  error,  was  her  brother,  and  in  connection  therewith  was  one  George 
Ryan.  A  portion  of  the  beer  sold  by  her  in  a  business  conducted  at  said 
place  was  purchased  from  the  J.  Walker  Brewing  Company.  Being  de- 
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sirous  of  disposing  of  her  business,  Alice  G.  Carr  signed  a  certain  paper 
writing,  of  which  the  following  is  a  copy : 

"Cincinnati,  0.,  Sept.  15,  1904. 
"This  is  to  certify  that  we,  Alice  G.  Carr  and  Thomas  Gilmore,  be- 
ing the  owners  of  all  chattel  and  personal  property,  stock,  fixtures,  furni- 
ture, beer  and  all  other  property  situated  in  the  building  known  as  No. 
728  West  Front  street,  have  sold  and  do  hereby,  in  consideration  of  the 
sum  of  six  hundred  dollars  ($600),  sell,  transfer  and  assign  absolutely  to 
said  John  D.  Hall,  all  of  said  property  above  referred  to,  being  all  and 
singular  every  item  of  chattel  and  personal  property  contained  in  and 
.  about  said  premises  of  every  description,  whether  in  the  saloon  as  well 
as  in  and  about  the  kitchen,  sitting  room,  or  wherever  same  may  be 
situated  in  and  about  said  premises  as  fully  as  though  same  was  particu- 
larly enumerated  and  described,  and  also  including  the  good  will  of  the 
business  carried  on  by  us  at  said  place.  And  we  also  agree  that  we  will 
not  again  enter  into  the  grocery  or  saloon  business  within  three  blocks  or 
squares,  east,  west,  north  or  south  of  said  premises,  within  eighteen 
months  from  date  hereof. 

"In  witness  whereof  we  have  hereunto  signed  our  names  this  fif- 
teenth day  of  September,  1904. 

"Alice  G.  Carr, 
"Thomas  Gilmorf. 
"Witnesses: 

"Ed.  Dowling, 
"Andy  Hornickel." 

The  testimony  shows  that  witness,  Dowling,  came  to  her  and  pre- 
sented this  paper  to  Alice  G.  Carr  for  her  signature,  and  without  read- 
ing or  having  same  read  to  her,  she  signed  it;  and  the  testimony  dis- 
closes that  Dowling  thereupon  requested  her  to  have  her  brother,  Thomas 
Gilmore,  sign  the  contract  as  a  witness. 

The  testimony  indicates  that  the  statements  made  to  Gilmore  induc- 
ing him  to  sign  the  paper  were  not  founded  upon  fact.  On  the  day  fol- 
lowing, to  wit,  the  sixteenth  day  of  September,  Mrs.  Carr  called  upon 
Dowling  at  the  office  of  the  defendant  in  error  (the  J.  "Walker  Brewing 
Co.)  and  received  $600.  No  part  of  the  consideration  was  ever  paid  to 
Gilmore. 

Subsequently,  in  December,  1904,  one  George  Ryan,  a  half-brother 
of  Mrs.  Carr,  and  Thomas  Gilmore  began  a  saloon  business  at  No.  710 
West  Front  street,  within  the  block  containing  No.  728  West  Front 
street,  and  Mrs.  Carr  performed  services  for  him  as  cook,  and  Gilmore 
as  barkeeper.  The  contention  of  the  J.  Walker  Brewing  Company  was, 
that  Ryan  was  not  the  bona  fide  owner  of  the  saloon,  that  same  was  the 
property  of  Mrs.  Carr  and  Gilmore,  and  that  Ryan's  name  was  used  as 
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a  disguise,  and  that  the  carrying  on  of  the  business  was  therefore  in 
violation  of  the  contract  of  sale  by  which  Carr  and  Gilmore  did  covenant 
not  to  enter  into  business  within  three  squares  of  the  premises  known  as 
No.  728  West  Front  street  for  a  period  of  eighteen  months  from  Septem- 
ber 15,  1904.  Injunction  was  sought  and  obtained  against  Carr  and 
Gilmore  from  carrying  on  or  engaging  in  the  saloon  business  either  as 
principal  or  employe,  within  the  time  mentioned  in  the  contract. 

It  is  important  to  notice  that  Mrs.  Carr,  in  answer,  states  that  she 
has  not  engaged  in  the  saloon  business  directly  or  indirectly,  and  denies 
all  of  the  allegations  of  the  petition ;  and  Gilmore,  in  answer,  states  that 
he  ia  simply  an  employe  of  Ryan,  but  further  pleads  that  he  neither  en- 
tered into  nor  executed  the  contract,  that  he  simply  signed  same  as  a 
witness,  .never  having  had  any  interest  whatever  in  the  chattels  or  busi- 
ness of  the  saloon  at  No.  728  West  Front  street,  and  that  he  received  no 
part  of  the  consideration  paid  by  the  brewing  company  to  Carr. 

Ryan,  answering,  says  that  he  was  the  owner  of  the  business,  and 
that  he  had  entered  into  no  arrangement  whatever  with  either  Carr  or 
Gilmore,  except  to  secure  their  services  as  employes. 

The  position  of  the  J.  Walker  Brewing  Company  is  made  plain  by 
the  allegations  of  their  amended  petition,  in  which  it  is  made  to  appear 
that  they  were  the  real  owners  of  the  place  of  business  at  No.  728  West* 
Front  street  and  had  leased  same  to  a  tenant  from  month  to  month 
upon  condition  that  they  should  have  the  exclusive  right  to  furnish  all 
beer  sold  by  the  tenant,  and  that  they  were  at  the  time  of  the  filing  of 
the  petition,  engaged  in  continuing  said  saloon  business  on  said  premises 
by  and  through  their  tenant. 

It  is  therefore  apparent  that  the  action  prosecuted  below  by  the  J. 
Walker  Brewing  Company  was  to  prevent  the  defendants  from  carrying 
on  a  grocery  and  saloon  business  within  three  blocks  or  squares  of  the 
premises  known  as  No.  728  West  Front  street,  during  the  eighteen 
months  from  September  15,  1904. 

Thomas  Gilmore  files  his  cross  petition  complaining  that  the  judg- 
ment below  enjoining  him  from  carrying  on  or  engaging  in  business  was 
not  sustained  by  sufficient  evidence,  was  contrary  to  law,  and  said  judg- 
ment should  have  been  in  his  favor  instead  of  defendant  m  error  (the 
J.  Walker  Brewing  Company). 

For  the  purpose  of  determining  what  in  our  judgment  is  a  pivotal 
point  in  this  case  we  shall  consider  the  following,  to  wit:  Whether  the 
covenant  contained  in  the  article  of  September  15,  1904,  was  in  restraint 
of  trade  under  the  Ohio  rale ;  and  if,  reaching  an  affirmative  conclusion, 
it  was  illegal  and  invalid  at  the  time  and  could  not  form  a  basis  of  any 
substantial  right  enforceable  in  a  court  of  equity. 

A  mere  reading  of  this  contract  furnishes  prima  facie  the  pre- 
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sumption  of  law  that  the  contract  is  illegal  and  void.  A  party  seeking 
to  enforce  such  a  contract  must  bring  it  within  well  known  exceptions  in 
order  to  sustain  it.  Lange  v.  Werk,  2  Ohio  St.  519 ;  Field  Cordage  Co. 
v.  Cordage  Co.  3  Circ.  Dec.  613  (6  R.  615) ;  State  v.  Gage,  72  Ohio  St. 
210. 

In  State  v.  Cage,  supra,  page  231,  the  court  having  before  it  the  con- 
struction of  the  Valentine  act,  an  act  intended  to  prohibit  the  formation 
of  trusts  in  Ohio,  said:  " Every  contract  in  restraint  of  trade  is  void 
if  nothing  else  appears." 

Does  this  contract  fall  within  any  of  the  exceptions  to  the  rule  laid 
down  in  the  Lange  case? 

Does  the  testimony  establish  the  fact  that  *  *  *  "  restraints 
placed  upon  trade  were  reasonable  in  view  of  the  circumstances  and  pur- 
poses of  their  execution  V9 

Does  the  contract  show  *  *  *  "that  the  restraint  was  an  in- 
cident to  the  transfer  of  property  which,  notwithstanding  the  transfer, 
was  to  be  used  for  purposes  of  trade  and  commerce  V 

If  the  answer  furnished  by  the  testimony  is  in  the  negative,  then 
the  doctrine  laid  down  in  Field  Cordage  Co.  v.  Cordage  Co.  supra,  page 
615,  announced  by  Judge  Shauck,  is  directly  in  point,  and  the  con- 
clusion is  inevitable  that  the  contract  is  void,  because  *  *  *  "every 
contract  is  void  whose  only  purpose  is  to  place  restraint  upon  trade,  how- 
ever narrow  may  be  the  field  of  its  operation." 

It  seems  entirely  plain  from  the  testimony  that  the  object  of  this  con- 
tract was  to  destroy  natural  competition  and  that  the  plain  purpose 
effected  an  injury  to  the  consumer  of  the  product  and  that  the  object 
necessarily  accomplished  was  the  creation,  to  an  extent,  of  a  monopoly 
against  which  the  law  has  declared  in  numerous  authorities.  Arnot  v. 
Coal  Co.  68  N.  Y.  558  [23  Am.  Rep.  190] ;  Craft  v.  McConoughy,  79  111. 
346  [22  Am.  Rep.  171] ;  Richardson  v.  Buhl,  77  Mich.  632  [43  N.  W. 
Rep.  1102;  6  L.  R.  A.  457] ;  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio 
St.  666;  Emerxj  v.  Candle  Co.  47  Ohio  St.  320  [24  N.  E.  Rep.  660;  21 
Am.  St.  Rep.  819]. 

A  careful  examination  of  the  authorities  in  our  own  state  do  not 
lead  us  to  the  conclusion  that  the  business,  as  such,  was  intended  to  fur- 
nish any  exception  to  this  rule,  and  therefore,  we  have  not  given  weight 
and  consideration  to  the  Indiana  authorities  relied  upon  by  the  court 
below. 

The  laws  of  Ohio  in  regard  to  the  liquor  traffic  have  always  been 
more  liberally  construed  than  those  of  her  sister  state,  Indiana,  and 
moreover,  Lange  v.  Werk,  supra,  makes  no  exception  to  the  rule  there i  i 
announced,  but  distinctly  says:  "All  contracts  •  *  *  shall  !:? 
void,"  etc. 
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We  can  find  no  Ohio  authority  which  authorizes  us  to  engraft  any 
exception  to  the  rule  as  founded  upon  the  kind  of  business. 

We  are  therefore  of  the  opinion  from  a  reading  of  the  testimony 
and  authorities  that  nothing  in  this  contract  furnishes  exception  to  the 
rule  as  stated,  and  that  therefore  the  doctrine  as  cited  in  Field  Cordage 
Co.  v.  Cordage  Co.  supra,  that  "a  contract  in  restraint  of  trade  is  always 
void4  if  nothing  more  appears,"  should  apply  in  this  case  and  injunctive 
relief  ought  therefore  to  be  denied.  Morris  Run  Coal  Co.  v.  Coal  Co. 
68  Pa.  St.  173  [8  Am.  Rep.  159] ;  Carroll  v.  Giles,  30  S.  C.  412  [9  S.  E.  t 
Rep.  422 ;  4  L.  R.  A.  154]. 

Thus  concluding,  we  are  of  the  opinion  that  the  relief  sought  for 
by  the  plaintiff  in  error  and  the  cross  petitioner  in  error  should  be 
granted. 

Judgment  accordingly. 

Hoffheimer  and  Caldwell*  JJ.,  concur. 


BENEFICIAL  INSURANCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  July,  1906.3 
James  A.  Ingram  v.  National  Union  et  au 

1.  Beneficial  Insurance  Company,  if  Representative  Body,  may  not  be  En- 
joined from  Diverting  Money  from  one  Fund  to  Another  in  Absence  of 
Fraud,  Deceit,  or  Breach  of  Contract. 

A  beneficial  insurance  order,  organized  under  the  laws  of  Ohio,  and  being 
a  representative  association  in  its  form  of  government,  under  the  defini- 
tion laid  down  in  Rev.  Stat.  3631-13  (Lan.  5811;  97  O.  L.  422)  may  not 
be  enjoined  by  a  member  thereof,  whose  certificate  of  membership  shows 
him  to  be  subject  to  the  rules  and  regulations  thereof  in  existence  at  the 
time  of  his  becoming  a  member  and  to  be  thereafter  enacted,  from  di- 
verting moneys,  from  certain  funds  to  be  used  to  meet  growing  expenses 
and  obligations,  where  there  is  no  showing  of  fraud  or  deceit,  or  of  a 
breach  of  contract  between  member  and  order,  and  the  act  contemplated 
is  one  which  is,  by  the  rules  of  the  order,  left  to  the  discretion  of  thi 
governing  body. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Beneficial  Associations,"  §§  132- 
135,  158,  159.— Ed.] 

2.  "National  Union"  is  Representative  Body  under  our  Statutes. 

The  beneficial  insurance  order  known  as  the  "National  Union"  is  a  repre- 
sentative body,  the  rules  of  which  afford  a  proper  method  of  review  to  an 
aggrieved  member. 

[For  other  cases  in  point,  see  1  Cyc.   Dig.,  "Beneficial  Associations,"  §§ 
109-131.— Ed.] 

J.  T.  Harrison  and  C.  B.  Matthews,  for  plaintiff : 

Character  and  definition  of  beneficial  association.     3  Am.  .&  Eng. 

Enc.  Law  (2  ed.)   1043. 

The  certificate  of  membership  of  beneficial   associations  is  to  be 

.T^Hed  as  a  contract  between  the  member  vnd  the  association,  just  as 
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a  life  insurance  policy.  Niblack,  Ben.  Soc.  407,  Par.  213;  Masonic  Mut. 
Ben.  Soc.  v.  Burkhart,  110  Ind.  189  [10  N.  E.  Rep.  79] ;  Holland  v. 
Taylor,  111  Ind.  121  [12  N.  E.  Rep.  116] ;  Supreme  Lodge  v.  Knight, 
117  Ind.  489  [20  N.  E.  Rep.  479;  3  L.  R.  A.  409] ;  Bacon,  Ben.  Soc.  Par. 
78,  740. 

Change  of  plan.  Mutual  Assur.  Soc.  v.  Korn,  10  U.  S.  (6  Cranch.) 
396  [3  L.  Ed.  383] ;  Niblack,  Ben.  Soc.  58,  Par.  25. 

Notice.    Niblack,  Ben.  Soc.  475. 

Construction  of  by-laws.  People  v.  Fire  Department,  31  Mich. 
458;  5  Am.  &  Eng.  Enc.  Law  (2  ed.)  96. 

See  numerous  decisions  cited,  and  Northern  Liberties  v.  Oas  Co.  12 
Pa.  St.  318;  Hibernia  Fire  Engine  Co.  v.  Commomvealth,  93  Pa.  St. 
.>264;  Commonwealth  v.  Benevolent  Soc.  2  Binn.  441  [4  Am.  Dec.  453] ; 
Commonwealth  v.  Cain,  5  Serg.  &  R.  510. 

Forfeiture  of  membership.     Niblack,  Ben.  Soc.  477. 

Assessments  must  be  properly  levied,  and  for  proper  purposes. 
Eogan  v.  Endowment  League,  99  Cal.  248  [33  Pac.  Rep.  924] ;  Cross- 
man  v.  Benefit  Assn.  143  Mass.  435  [9  N.  E.  Rep.  753] ;  Chicago  Mut. 
Life  Indemnity  Assn.  v.  Hunt,  127  111.  257  [20  N.  E.  Rep.  55;  2  L.  R.  A. 
549] ;  Bacon,  Ben.  Soc.  Sec.  387 ;  Abels  v.  McKeen,  18  N.  J.  Eq.  462. 

A  society  will  not  be  permitted  to  do  that  which  is  either  expressly 
or  impliedly  prohibited  by  its  charter  and  by-laws,  and  any  effort  so 
to  do  will  be  restrained  by  injunction  at  the  instance  of  any  one  in- 
terested.   2  Am.  &  Eng.  Enc.  Law  (1  ed.)  173. 

In  an  action  in  favor  of  the  corporation,  the  policyholder  need  not 
notify  the  governing  body  to  bring  action,  where  the  wrong  is  committed 
by  that  governing  body  itself.  Clark  &  Marshall,  Priv.  Corp.  Sees.  536, 
539,  543. 

Apart  from  the  enjoyment  and  administration  of  a  person's  own 
property  there  can  be  no  constitutional  protection  which  is  effectual. 
State  v.  Neff,  52  Ohio  St.  375  [40  N.  E.  Rep.  720;  28  L.  R.  A.  409] ; 
Sees.  1,  2,  16,  Art.  1;  Sees.  26,  28,  Art.  2;  Sees.  26,  28,  Art.  4;  Sec.  2, 
Art.  13. 

Jurisdiction  of  the  court.  Oilman  v.  Tucker,  128  N.  Y.  190  [28  N. 
E.  Rep.  1040;  13  L.  R.  A.  304;  26  Am.  St.  Rep.  464] ;  State  v.  Berkley, 
92  Mo.  41  [4  S.  W.  Rep.  24] ;  State  v.  Noble,  118  Ind.  350  [21  N.  E. 
Rep.  244;  4  L.  R.  A.  101:  10  Am.  St.  Rep.  143];  Allison  v.  Railway, 
72  Ky.  (9  Bush.)  247;  Lee  v.  Kalamazoo  Co.  (Circ.  Judge)  101  Mich. 
406  [59  N.  W.  Rep.  644]  ;  Kobinson,  Ex  parte,  86  V.  S.  (19  Wall.)  505 
[22  L.  Ed.  205]  ;  Hale  v.  Tyler,  115  Fed.  Rep.  833. 

The  changing  of  the  by-laws  of  a  fraternal  insurance  company  does 
not  apply  to  any  of  the  contract  rights  of  a  policy  holder,  but  merely 
to  his  conduct  as  a  member  of  the  association.  Parish  v.  Produce  Ex- 
change, 169  N.  Y.  34  [61  X.  E.  Rep.  977;  56  L.  R.  A.  149] ;  Langan  v. 
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Legion  of  Honor,  174  N.  Y.  £66  [66  N.  E.  Rep.  932] ;  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398  [67  N.  E.  Rep.  83;  63  L.  R.  A.  347] ; 
Becker  v.  Benefit  Soc.  144  Pa.  St.  232  [22  Atl.  Rep.  699;  27  Am.  St. 
Rep.  624] ;  Newhall  v.  Legion  of  Honor,  181*  Mass.  Ill  [63  N.  E.  Rep. 
1] ;  Knights  Templars9  &  Masons9  L.  Indem.  Co.  v.  Jarmdn,  104  Fed. 
Rep.  638  [44  C.  C.  A.  93] ;  Russ  v.  Legion  of  Honor,  110  La.  588  [34 
So.  Rep.  697 ;  98  Am.  St.  Rep.  469] ;  Morton  v.  Royal  League,  100  Mo. 
App.  76  [73  S.  W.  Rep.  259] ;  Knights  Templars9  &  Masons9  L.  Indem. 
Co.  v.  Vail,  206  111.  404  [68  N.  E.  Rep.  1103};  Campbell  v.  American 
Ben.  Club  Fraternity,  100  Mo.  App.  249  [73  S.  W.  Rep.  342] ;  Miller 
v.  Tuttle,  73  Pac.  Rep.  88  (Kan.) ;  Sisson  v.  Court  of  Honor,  104  Mo. 
App.  54  [78  S.  W.  Rep.  297] ;  State  v.  Life  Assn.  38  Ohio  St.  281; 
Hildreth  v.  Knights  of  Phythias,  11  Dec.  622  (8  N.  P.  540). 

C.  W.  Baker  and  C.  J.  Kavanagh,  for  defendants. 

FERRIS,  J. 

The  defendant,  the  National  Union,  is  a  corporation  under  the 
laws  of  Ohio,  whose  principal  place  of  business  is  in  the  city  of  Toledo, 
Lucas  county,  Ohio.  The  S.  P.  Chase  Council  is  a  local  branch  of  said 
National  Union,  doing  business  in  the  city  of  Cincinnati.  The  National 
Union  is  a  secret  ordec  formed  and  conducted  for  the  benefit  of  its  mem- 
bers and  their  families  according  to  a  set  of  rules  and  regulations  adopted 
by  the  legislative  branch  known  as  the  senate,  and  among  other  things 
provision  is  made  for  the  creation  of  a  benefit  fund  from  which  on  proof 
of  death  payments  are  made  to  those  beneficially  interested.  These  pay- 
ments and  the  manner  of  the  collection  of  the  same  are  provided  for  by 
rules  and  regulations.  Certain  other  funds  were  also  collected  and 
placed  to  the  credit  of  either  the  benefit,  the  general,  the  special  or  the 
building  fund,  all  in  accordance  with  the  provision  of  laws  as  inter- 
preted by  the  senate,  the  highest  legislative  body  within  the  organiza- 
tion. Prom  time  to  time  in  the  evolution  of  businass  various  enactments 
have  been  made  by  which  dues  have  been  largely  increased.  Expenses 
have  grown  to  an  extent  so  much  larger  than  wThat  was  originally  in  con- 
templation that  this  petitioner  for  himself  and  all  others  similarly  in- 
terested asked  the  court,  while  not  charging  fraud  in  the  management,  }!' 
to  enjoin  the  authorities  in  the  National  Union  from  diverting  moneys 
collected  by  assessment  on  the  table  of  rates  for  expenses  and  to  enjoin 
them  from  appropriating  to  the  general  fund  moneys  collected  for  the 
benefit  fund,  and  the  court  is  further  asked  to  enjoin  the  S.  P.  Chase 
Council  No.  457  from  transmitting  assessments  or  moneys  received  by 
it  to  the  National  Union. 

The  application  now  made  seeks  in  general  to  have  this  court  ex- 
amine into  the  internal  organization,  and  particularly  the  methods  of 
assessment  for  expenses,  and  also  to  make  an  examination  to  determine 
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whether  the  affairs  of  this  fraternal  organization  have  been  managed 
in  accordance  with  the  rules,  regulations  and  requirements  which  they 
themselves  agreed  should  govern  them  in  the  conduct  of  their  affairs. 
To  this  petition  demurrers  have  been  filed  both  by  the  Chase  Council 
and  by  the  National  Union,  upon  three  grounds: 

1.  That  the  plaintiff  had  not  the  capacity  to  sue. 

2.  That  the  court  had  no  jurisdiction  over  the  subject-matter. 

3.  A  general  demurrer  was  filed  stating  that  the  petition  did  not 
set  forth  a  cause  of  action. 

The  court  has  heretofore  announced  its  opinion  upon  these  proposi- 
tions, overruling  the  demurrers,  and  thereupon  the  case  came  on  for 
hearing  upon  its  merits,  and  the  defendants  having  by  answer  put  in 
issue  the  facts  upon  which  the  plaintiffs  must  rely,  the  case  will  now  be 
decided  upon  such  facts  as  appear  in  the  testimony  had  upon  the  hear- 
ing. 

The  facts  as  shown  by  the  testimony  indicate  a  phenomenal  growth 
in  the  membership  of  this  organization  and  a  successful  general  result. 
Manifestly,  new  duties  and  obligations  arose  in  the  development  of  the 
business  that  necessitated  the  adoption  of  new  policies  and  the  making 
of  new  tables,  and  an  increase  in  expense  account '  necessarily  incident 
to  the  growth  of  the  business.  The  testimony  shows  that  such  a  state 
of  affairs  existed  as  required  a  complete  reformation  of  the  rate  tables, 
and  under  expert  advice  the  affairs  of  the  association  were  placed  upon 
what  was  deemed  to  be  a  safe  and  sane  position.  The  testimony  shows 
that  in  the  light  of  circumstances  existing  at  the  time  of  the  making  of 
the  change  complained  of,  the  action  on  the  part  of  the  officers  of  the 
National  Union  was  within  the  power  designated  in  the  constitution. 
There  is  no  question  made  by  any  of  the  authors  on  fraternal  and 
benevolent  insurance  companies  as  to  the  right — and  in  fact  legal  duty — 
to  provide  by  proper  enactment  for  the  payment  of  certain  obligations, 
and  whenever  there  appear  to  courts  matters  of  complaint  relating  to 
internal  management  and  matters  of  economy  about  which  honest  men 
differ,  courts  are  slow  to  grant  relief,  and  never  interfere  unless  the 
testimony  is  of  a  character  to  indicate  either  fraud  in  management  or 
bad  faith  that  justifiee  equitable  interference.  There  is  every  reason 
why  this  rule  should  be  followed,  denying  judicial  interference.  Every 
reason  exists  why  men  charged  with  so  high  and  sacred  a  trust  as  the 
management  of  a  mortuary  fund  should  exercise  the  highest  degree  of 
care.  This  fund  in  its  very  nature  is  of  the  most  sacred  character,  in- 
volving the  interests  of  widows  and  orphans  and  those  who  are  not  able 
to  protect  themselves.  These  same  facts  and  these  relations  and  condi- 
tions would  justify  the  interference  by  a  court  with  parties  who  were 
recreant  to  a  trust  of  this  character. 

It  will  be  conceded  that  there  is  no  different  rule  in  law  relating 
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to  the  enforcement  of  contracts,  whether  they  be  of  the  character  of  a 
policy  in  a  fraternal  insurance  company  or  of  a  character  relating  to 
the  purchase  and  sale  of  a  commodity.  The  court  is  not  here  to  make 
a  contract,  but  to  enforce  arrangements  as  agreed  upon,  and  it  will  be 
admitted  as  a  primary  proposition  that  it  is  not  within  the  power  of  the 
National  Union  by  legislation  to  destroy  obligations  that  have  been  there- 
tofore entered  into  between  the  association  and  its  members.  But  it  will 
be  observed  that  this  is  a  mutual  company,  members  doing  business 
inter  se,  delegating  the  right  to  make  proper  rules  and  regulations  bind- 
ing all  from  time  to  time  for  the  mutual  benefit  of  all  concerned.  This 
right  to  legislate  is  one  of  the  inherent  powers  of  the  union,  a  necessary 
and  indispensable  power.  The  organic  body  is  charged  with  the  duty 
of  placing  upon  the  books  such  rules  of  action  as  shall  be  for  the  common 
benefit  of  all,  and  while  they  are  authorized  to  legislate  in  the  general 
direction  of  preserving  all  interests  committed  to  them,  the  policy  of  the 
law  would  deny  them  in  such  activity  to  go  to  the  length  of  destroying 
vested  rights.  But  within  proper  limitations  no  court  will  interfere  with 
legislation  that  is  properly  inferable  from  the  inherent  nature  of  the 
organization  itself.  If,  therefore,  it  shall  appear  in  a  given  case  that  the 
representative  body  has  acted  along  lines  dictated  by  a  proper  transla- 
tion of  the  rules  of  that  order,  courts  will  not  interfere  to  prevent  the 
exercise  of  such  activities.  Matters  relating  to  the  internal  policies  of 
the  organization,  when  free  from  questions  of  fraud  or  deceit,  form  no 
proper  predicate  for  judicial  examination.  Particularly  is  this  so  when 
the  rules  of  the  order  present  a  proper  method  of  review,  so  that  one 
aggrieved  may  find  in  a  reviewing  body  the  fullest  opportunity  for  hav- 
ing his  wrongs,  whether  real  or  imaginative,  reviewed. 

Judge  J.  M.  Smith,  in  Steuve  v.  Grand'  Lodge,  3  Circ.  Dec.  231, 
233  (5  R.  471),  understood  this  to  be  the  rule  on  the  subject,  for  he  says : 

"We  understand  the  law  to  be,  that  when  a  person  becomes  a  mem- 
ber of  an  association  of  this  kind,  he  becomes  subject  to  the  laws,  rules 
and  regulations  of  such  association,  and  that  he  cannot  properly  resort 
to  the  courts  for  relief  or  redress,  unless  there  has  been  an  invasion  by 
the  society  of  some  property  right  of  his,  as  by  the  breach  of  some 
vested  contract  made  with  him,  or  when  some  act  has  been  done  by  the 
society  without  any  authority,  which  infringes  upon  some  property  right 
of  his.  That  if  by  the  constitution  of  such  association,  or  the  rules  and 
regulations  legally  adopted  by  it,  any  body  or  judicatory  thereof  has 
the  clear  right  to  legislate  in  regard  to  the  interests  of  such  association, 
or  to  administer  its  affairs  according  to  its  judgment  or  discretion,  and 
to  alter  or  change  its  rules  and  regulations,  the  members  of  the  associa- 
tion are  bound  thereby." 

It  will  be  conceded  in  this  connection  that  it  would  be  entirely 
beyond  the  power  of  the  supreme  body,  the  senate,  to  make  a  contract 
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in  derogation  or  in  contravention  of  their  own  law.    The  senate  would 
not  have  the  right  to  destroy  in  building  up.     It  would  not  have  the 
right  to  perpetrate  a  fraud  upon  persons  who  in  good  faith  had  entered 
into  a  general  plan  of  insurance  at  an  earlier  age,  that  would  be  defeated 
by  rules  made  operative  in  their  advanced  years.    And  yet  the  general 
plan  entered  into  would  be  binding  upon  all  to  carry  to  a  successful 
conclusion  the  general  scheme  adopted  for  the  benefit  of  all  concerned. 
«  This  inherent  power,  that  must  in  the  nature  of  things  be  vested  in  the 
A  legislative  branch  to  provide  by  suitable  legislation  such  measures  as 
•i  will  meet  the  contingencies  that  from  time  to  time  arise,  leaves  large 
discretionary  power  to  those  in  control.    Such  discretion  is  not  review- 
able by  the  courts  unless  abused.    Sims  v.  Railway,  37  Ohio  St.  556. 

The  National  Union  is  an  Ohio  corporation,  and  therefore  we  must 
look  to  the  laws  of  this  state  for  the  purpose  of  determining  what  are 
its  powers.  Complaint  is  made  that  it  is  not  a  representative  body.  The 
court  finds  the  fact  to  be  otherwise,  and  from  every  definition  examine.! 
the  test  seems  unanswerable,  and  there  does  not  seem  to  be,  therefore, 
any  ground  of  complaint  growing  out  of  the  unconstitutionality  of  the 
defendant  body.  There  seems  nothing  to  which  the  attention  of  the 
court  has  been  called  that  furnishes  a  predicate  for  the  conclusion  that 
it  is  not  the  kind  of  a  representative  body  that  is  provided  for  in  the 
constitution  and  by-laws.  The  various  sections  of  the  statute  providing 
for  the  creation  and  the  regulation  of  such  companies  confirms  this  view, 
and  if  any  doubt  remained  it  would  be  dissipated  by  the  reading  of 
97  0.  L.  422,  Sec.  3  (Rev.  Stat.  3631-13;  Lan.  5811),  which  provides 
that, 

"Any  association  shall  be  deemed  to  have  a  representative  form  of 
government,  when  it  shall  provide  in  its  constitution  and  laws  for  a 
supreme  legislative  or  governing  body,  composed  of  representatives 
elected  either  by  the  members  or  by  delegates  elected  directly  or  in- 
directly by  the  members,  together  with  such  other  members  as  may  be 
prescribed  by  its  constitution  and  laws,  provided  that  the  elected  repre- 
sentatives shall  constitute  a  majority  in  number  and  have  not  less  than 
a  majority  of  the  votes,  nor  less  than  the  votes  required  to  amend  its 
constitution  and  laws,  and  provided  further  that  the  meetings  of  the 
supreme  or  governing  body  and  the  election  of  officers  shall  be  held  as 
often  as  once  in  four  years." 

The  provisions  of  the  statute  governing  this  institution  fully  justify 
the  creation  of  the  fund  about  which  complaint  is  made,  and  would  carry 
with  it  authority  for  the  collection  of  the  same,  and  would  leave  properly 
to  the  governing  body  the  manner  in  which  such  assessments  should  bo 
collected,  and  also  would  vest  in  that  body  full  authority  for  determin- 
ing the  manner  of  the  application  of  payments — in  other  words,  all 
questions  of  disbursements.     Manifestly,  the  limitation  would  deny  the 
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right  to  create  a  levy  for  one  purpose  and  apply  the  proceeds  to,  another, 
and  yet  if  in  good  faith  the  properly  constituted  authorities  should  tax 
such  fund  with  a  proper  share  of  the  expense  incident  to  collections,  no 
reasonable  complaint  could  be  made,  nor  if  two  assessments  were  made 
at  one  and  the  same  time  for  different  purposes,  could  a  just  ground  of 
complaint  be  lodged.  These  are  matters  that  are  discretionary  in  the 
nature  of  things,  and  are  not  subject,  therefore,  of  review,  except  as  above 
stated. 

Questions  of  economy  are  ordinarily  questions  of  good  judgment  and 
sound  discretion  about  which  mistakes  occur,  and  are  frequently  the  ' 
cause  of  honest  criticism,  and  yet  as  a  rule  all  such  questions  fall  within  * 
the  general  doctrine  that  they  are  to  be  regulated  by  the  bodies  them- 
selves rather  than  the  court.    They  are  matters  of  internal  policy,  and 
the  books  agree  that  these  are  not  subject-matter  for  courts. 

The  attention  of  the  court  has  been  called  to  certain  proceedings 
which  form  the  predicate  of  what  are  known  as  the  amendments  of 
1904.  It  is  urged  that  they  were  without  warrant  in  law  and  are  void 
and  inoperative  and  not  binding  upon  the  plaintiff  in  this  case  and  those 
for  whom  he  speaks.  The  statutes  of  this  state  have  recognized  the 
governing  body  of  the  National  Union  as  a  representative  government 
within  the  meaning  of  97  0.  L.  421.  There  is  nothing  in  the  testimony 
to  indicate  that  the  senate,  as  originally  constituted  and  as  now  existing, 
is  not  in  all  respects  in  harmony  with  that  act.  In  any  and  all  events, 
it  is  perfectly  apparent  from  the  testimony  that  nothing  has  taken  place 
in  all  of  the  various  matters  to  which  the  attention  of  the  court  has  been 
called  to  which  the  petitioner  and  others  have  not  assented  in  the  obliga- 
tion, which  reads  that, 

"This  certificate  is  granted  upon  the  express  condition  that 

complies  in  the  future  with  the  laws,  rules  and  regulations  controlling 
said  benefit  fund  or  that  shall  be  hereafter  enacted  by  the  senate  to 
govern  said  council  and  fund." 

There  could  be  no  such  thing  as  continuity  of  such  organizations, 
unless  members  of  bodies  representing  mutual  interests  were  to  agree 
among  themselves  to  be  bound  and  governed  in  their  dealings  by  all  rea- 
sonable rules  and  regulations  that  might  be  subsequently  enacted  touch- 
ing their  interests.  The  court  finds  as  a  conclusion  from  the  testimony  in 
this  case  that  such  changes  only  were  made  in  the  original  plan  as  were 
reasonably  in  contemplation  at  the  time  of  the  entering  into  of  the  con- 
tract; that  such  conditions  subsequently  occurred  as  made  it  necessary 
to  pursue  a  different  course,  entailing  a  larger  expense,  and  disappoint- 
ing no  doubt  in  its  general  results,  but  nevertheless  changes  were  made 
by  those  in  authority  essential  to  the  perpetuity  of  the  organization  and 
I  find  the  facts  so  to  be.  No  one  could  have  foreseen  in  the  ordinary 
course  of  events  the  growth  of  this  organization  nor  its  obligations  and 
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liabilities.  They  came;  they  had  to  be  met,  and  dictates  of  prudence 
and  necessity  required  .a  change.  Such  change  brought  increased  ex- 
pense and  added  obligation.  But  who  shall  say  from  the  testimony  in 
this  case  that  the  parties  acted  not  in  good  faith  or  from  selfish  motives 
and  are  to  receive  the  opprobrium  of  being  unjust  stewards!  There  is 
nothing  to  warrant  this  conclusion.  Men  charged  with  the  obligation 
of  carrying  out  the  instructions  of  their  superiors  are  not  presumed  to 
be  men  of  unusual  type,  but  ordinary  men,  men  imbued  with  a  sense  of 
honesty  and  efficiency  and  to  exercise  ordinary  care,  and  when  they  have 
so  acted  are  not  to  be  reviewed  by  the  courts,  but  by  those  to  whom  they 
in  the  nature  of  things  must  respond.     . 

In  conclusion,  my  examination  of  this  case  does  not  lead  me  to 
believe  that  there  is  anything  in  the  testimony  that  justifies  equitable 
interference,  and  for  that  reason  the  prayer  of  the  petition  is  denied. 


WILLS— TRUSTS  AND  TRUSTEES. 

[Hamilton  Common  Pleas,  1906.] 
Lawrence  Poland  et  al.,  Exrs..  v.  St.  Joseph's  Orphan  Asylum  et  al. 

1.  Provision  of  Will  Giving  Absolute  Estate  to  Devisee  Followed  by  ▲  Clause 
Giving  the  Same  to  Another  "after  the  Death"  of  the  First  Devisee  Gives 
Life  Estate  to  such  Devisee. 

A  will  whersby  a  testator,  in  one  item,  gives  to  his  sister  all  the  remainder 
of  his  estate,  after  the  payment  of  certain  bequests,  without  other  words 
of  qualification,  and,  in  a  later  section,  gives  all  his  estate,  "after  the 
death  of  my  sister  and  myself,"  in  trust  for  a  charitable  purpose,  must  be 
construed  to  give  a  life  estate  to  the  sister  and  the  remainder  absolutely 
to  the  trustee.  The  words,  "and  myself,"  in  the  later  item  may  be  ignored. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Charities,"  §§  67-83;  7  Cyc.  Dig., 
"Wills,"  §§  723-731,  807-817,  940-946.— Ed.] 

2.  Testamentary  Trustee  without  Express  Discretionary  Power  may  Agree 
on  Construction  of  Will  if  in  Good  Faith,  on  Advice  of  Counsel  and  for 
the  Interests  of  his  Trust. 

An  agreement  as  to  the  true  construction  of  ambiguous  clauses  in  a  will, 
entered  into  in  good  faith,  and  on  the  advice  of  competent  counsel,  as  be- 
ing beneficial  to  the  cestui  qui  trust,  and  made  for  the  purpose  of  avoid- 
ing a  suit  to  construe  the  will  and  thus,  indirectly  but  materially,  as- 
sisting in  successfully  resisting  a  contest  over  the  will,  will  be  sustained 
where  a  question  is  made  as  to  the  authority  and  power  of  the  trustee  to 
make  such  an  agreement,  no  discretionary  power  having  been  given  him 
by  the  will. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Wills, *•  §§  947-952.— Ed.] 

O.  J.  Cosgrave,  for  plaintiffs: 

When  an  estate  is  devised  with  an  absolute  power  of  disposal,  a 
devise  over  of  what  may  remain  is  void,  but  that  where  a  life  estate 
only  is  given  in  express  words  to  the  first  taker,  with  an  express  power 
in  a  certain  event,  or  for  a  certain  purpose,  to  dispose  of  the  property, 
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the  life  estate  is  not,  by  such  a  power,  enlarged  to  a  fee  or  absolute 
right,  and  the  devise  over  is  good.  Widows'  Home  v.  Lippardt,  70  Ohio 
St.  261  [71  N.  E.  Rep.  770] ;  Baxter  v.  Bowyer,  19  Ohio  St.  490;  Johnson 
v.  Johnson,  51  Ohio  St.  446  [38  N.  E.  Rep.  61]. 

An  interest  or  estate  in  one  clause  given  in  clear  and  decisive  terms 
is  not  to  be  taken  away  or  cut  down  by  a  doubt  as  to  the  extent  of  or 
inference  from  a  subsequent  clause,  nor  by  any  subsequent  words  less 
clear  and  decisive  than  the  gift.  Collins  v.  Collins,  40  Ohio  St.  353; 
Parker  v.  Parker,  13  Ohio  St.  95 ;  Pendleton  v.  Bowler,  11  Dec.  Re.  551 
(27  Bull.  313) ;  Steuer  v.  Steuer,  28  0.  C.  C.  145;  Stuart  v.  Walker,  72  ; 
Me.  145  [39  Am.  Rep.  311] ;  Parker  v.  Parker,  13  Ohio  St.  95;  Davis  v. 
Boggs,  20  Ohio  St.  550. 

The  limitation  is  void  as  well  of  personal  as  of  real  property. 
Pickering  v.  Langdon,  22  Me.  413 ;  Cole  v.  Cole,  79  Va.  251 ;  Holmes  v. 
Warden,  8  De.  G.  M.  &  G.  152. 

It  is  the  disposition  of  courts  to  adopt  such  a  construction  as  will 
give  the  use  of  an  inheritance  to  the  first  donee.  Bamsdell  v.  Ramsdell, 
21- Me.  288;  Jones  v.  Bacon,  68  Me.  34  [28  Am.  Rep.  1] ;  Stuart  v. 
Walker,  72  Me.  145  [39  Am.  Rep.  311] ;  Collins  v.  Collins,  40  Ohio  St. 
353;  Larwill  v.  Ewing,  73  Ohio  St.  177. 

Reasonableness  in  the  exercise  of  discretion.  Beach,  Trusts  Pars. 
455,  589;  Perry,  Trusts  Par.  482;  Lewin,  Trusts  591;  Tiffany  &  Bullard, 
Trusts  733 ;  Chaplin,  Trusts  469,  470,  471 ;  Oelston  v.  Shields,  16  Hun 
143;  .affirmed,  Oelston  v.  Shields,  78  N.  Y.  275. 

J.  L.  Lincoln  and  D.  T.  Cash,  for  defendants; 

SWING,  J. 

I  am  called  upon,  first  to  construe  items  five  and  six  of  the  will  of 
Gregory  Rossiter,  deceased,  and  second  to  determine  the  effect  of  an 
agreement  in  writing  entered  into  by  Mary  L.  Rossiter  and  the  late  Rev. 
William  Henry  Elder,  archbishop,  as  trustee  under  the  will  of  St. 
Joseph's  Orphan  Asylum,  as  to  the  true  construction  of  said  items  of 
the  will. 

I  am  disposed  to  say  here  at  the  outset,  that  I  am  of  opinion  that  it 
was  the  intention  of  the  testator  by  said  two  items  of  his  will,  to  give  to 
his  sister,  Mary  L.  Rossiter,  a  life  estate  in  his  real  estate  and  the  use  of 
his  personal  estate  for  her  life  with  remainder  in  the  whole  estate,  the 
fee  in  the  real  estate  and  the  absolute  ownership  of  the  personal  estate 
(after  payment  of  previous  bequests)  to  Archbishop  Elder  and  his  suc- 
cessors in  trust  for- the  St.  Joseph's  Orphan  Asylum. 

It  is  true  that  by  item  five  the  testator  seems  to  devise  the  wThole 
of  the  remainder  of  his  estate,  after  payment  of  previous  bequests,  to 
Mary  L.  Rossiter.    He  says : 

"I  do  give  all  the  remainder  of  my  estate  of  every  description' ' 
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(then  mentioning  "cash,  stocks,  bonds  and  credits/ '  and  excepting  " pro- 
ceeds of  sale  of  real  estate  in  Cincinnati")  "to  my  sister,  Mary  L. 
Rossiter.,, 

I  think  it  not  doubtful  that  these  words  standing  alone  would  vest 
the  whole  estate,  after  payment  of  previous  bequests,  in  Mary  L.  Rossi- 
ter. 

But  in  item  six  he  says: 

"After  the  death  of  my  sister,  Mary  L.  Rossiter,  and  myself,  I  give 
and  bequeath  to  the  Most  Rev.  William  Henry  Elder,  the  Catholic  arch- 
bishop, etc.,  and  his  successor  in  office,  all  my  real  estate  and  personal 
property  of  every  description  wherever  situated  that  I  may  own,  etc.,  at 
the  time  of  my  death,  etc.,  etc.,  for  the  benefit  of  the  St.  Joseph's  Orphan 
Asylum." 

Remark  has  been  made  about  the  use  of  the  words,  "my  sister  and 
myself,' '  but  I  take  it  the  words  "and  myself "  are  not  significant.  The 
testator  wrote  the  will  himself.  He  was  not  a  lawyer  and  not  skilled  in 
the  use  of  language  in  writing,  and  I  think  he  made  a  careless  and  awk- 
ward expression,  meaning  nothing  more  than  "after  my  death  and  th€ 
death  of  my  sister.' '  Really  I  think  the  words,  "and  myself,"  might 
have  been  omitted  without  altering  the  sense. 

So  regarding  the  words,  "and  myself,"  item  six,  as  I  think,  devises 
the  whole  estate,  real  and  personal  "after  the  death"  of  Mary  L.  Rossi- 
ter, to  the  archbishop  in  trust. 

Now,  I  see  no  sufficient  reason  why  effect  should  not  be  given  to  both 
items,  construing  them  together,  by  holding  that  it  was  the  intention  of 
the  testator  to  give  the  estate,  real  and  personal,  to  Mary  L.  Rossiter  for 
life  and  at  her  death  ("after  the  death  of  my  sister")  to  the  archbishop 
in  trust,  etc. 

I  think  the  intention  must,  without  reference  to  authorities,  be  held 
to  be  as  I  have  here  stated.  But  I  think  such  construction  in  accordance 
with  recognized  rules  of  construction. 

Schouler,  Wills  Sec.  560,  it  is  said: 

A  remainder  over  after  a  gift  of  a  fee  simple,  or  upon  an  absolute 
gift  of  personal  property,  is  void  at  common  law,  and  this  rule  is  now 
in  force  except  where  specifically  modified  by  statute.  The  rule  that  the 
remainder  over  is  void  is  applied,  however,  only  w'here  it  clearly  appears 
that  the  first  beneficiary  is  to  get  an  absolute  interest.  Where  it  is 
possible  to  reconcile  the  two  gifts  by  construing  the  first  as  a  life  estate 
only,  this  will  be  done. 

This  I  take  undoubtedly  to  be  the  true  rule.  I  also  take  it  to  be 
possible  and  not  difficult  "to  reconcile  the  two  gifts  (items  five  and  six) 
by  construing  the  first  as  a  life  estate  only." 

If  item  five  had  said  "to  my  sister  for  life,"  and  item  six  (as  it 
does)  "after  the  death  of  my  sister,"  there  would  be  no  room  for  ques- 
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tion.    So  I  take  it  that  when  item  six  says,  "after  the  death  of  my  sister," 
it  implies  that  the  interest  was  for  her  life,  just  as  if  it  had  said  "for  fier 
life."    In  any  other  view,  the  words,  "after  the  death  of  my  sister;",, 
would  seem  to  me  without  meaning. 

In  the  case  of  Stivers  v.  Gardner,  88  Iowa  307  [55  N.  W.  Rep.  516], 
it  is  said  in  the  syllabus  : 

"Wills — Construction — Limitation  of  General  Devise. — A  married 
woman,  in  one  clause  of  her  will,  devised  certain  real  estate  in  general 
to  her  husband.  Another  clause  provided  that  upon  the  death  of  her 
husband,  all  of  said  lands  should  go  to  the  testator's  son,  burdened  with 
a  payment  to  be  made  by  the  son  to  her  daughter.  In  a  subsequent 
clause,  the  testator  gave  all  her  personal  property,  in  equal  shares,  to 
her  son  and  daughter,  with  the  provision  that  her  husband  should  have 
it  during  life,  to  control,  manage  and  use  as  his  own.  The  last  clause 
of  the  will  was  as  follows:  'But  if  my  said  husband  should  get  married 
after  my  death,  in  that  event,  all  of  my  said  property,  both  real  and  per- 
sonal, to  revert  to  my  said  son  and  daughter : '  Held,  that  the  husband 's 
interest  in  the  real  estate  terminated  with  his  marriage. ' ' 

There  are  several  matters  stated  in  this  syllabus,  but  there  was 
first,  in  the  will  "a  devise  of  certain  real  estate  in  general  to  her  hus- 
band,' '  and  second,  in  "another  clause,"  a  provision  that  "upon  the 
death  of  the  husband  all  of  said  lands  should  go  to  the  testator's  son," 
etc. 

The  matter  is  clearly  stated  in  the  opinion  of  the  court,  pages  310 
and  311.    It  is  said  in  the  opinion : 

"The  real  controversy  presented  by  the  record  is  whether  the  devise 
of  the  land  to  Thomas  K.  Scotthorn  was  a  devise  in  fee  simple.  It  is 
claimed  by  the  plaintiffs  that  the  estate  created  by  the  will  was  an 
absolute  devise.  On  the  other  hand,  the  defendant  claims  that  the  estate 
created  by  the  will  was  for  life  only,  and  that  the  life  estate  was  subject 
to  be  defeated  by  the  subsequent  marriage  of  Scotthorn.  We  are  united 
in  the  opinion  that  by  a  proper  construction  of  this  will  Scotthorn  took 
a  life  estate,  and  that  said  estate  terminated  upon  his  marriage.' ' 

The  point  is,  that  he  took  only  a  life  estate.  The  matter  of  the  mar- 
riage does  not  affect  the  construction  in  that  respect. 

It  is  further  said  in  the  opinion : 

"Counsel  for  plaintiffs  state  their  claim  in  argument  in  the  follow- 
ing language:  'The  will  devises  to  the  testator's  husband!  in  fee  simple 
the  real  estate,  without  restriction  or  limitation  (which  is  shown,  by  the 
petition  to  be  all  her  lands),  and  the  subsequent  directions  as  to  its 
disposition  after  the  death  of  the  husband  are  simply  precatory  in 
character,  and  cannot  affect  the  absolute,  unconditional  title  conveyed 
by  the  will.'  " 

The  court  say  of  this,  page  311,  that  the  provisions  "are  not  repug- 
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nant  because  they  all  relate  to  the  same  subject.  They  denote  the  in- 
tention of  the  testator  that  the  husband  shall  take  the  estate  for  life,  or 
so  long  as  he  shall  remain  unmarried,  and  that  at  his  death  or  marriage 
it  shall  descend  to  the  children." 

The  court  also  say : 

"Counsel  cite  a  number  of  cases  in  this  court  as  sustaining  the  claim 
that  the  devise  to  her  husband  was  absolute  *  *  *.  An  examination 
of  these  cases  will  show  that  this  court  has  at  no  time  relaxed  the  rule 
above  announced  that  the  whole  instrument  must  be  considered  in  arriv- 
ing at  the  intention  of  the  testator.' ' 

I  have  quoted  thus  fully  from  the  Iowa  case  because  it  is  about  as 
near  like  the  case  at  bar  as  one  will  case  is  likely  to  be  like  another,  and 
is,  as  I  think,  really  a  case  in  point,  as  to  the  language  of  the  will  and 
the  construction  given  to  it  by  the  court.  I  may  add  as  a  remark  about 
the  Iowa  case  as  showing  that  the  provision  as  to  the  marriage  of  the  hus- 
band does  not  affect  the  question  as  to  the  life  estate,  that  if  the  condi- 
tion as  to  marriage  were  applied  to  a  fee  expressly  given,  it  would  have 
the  same  effect  as  when  applied  to  a  life  estate. 

It  is  said  in  Collins  v.  Collins,  40  Ohio  St.  353-362 : 

' 'The  fee  simple  devised  was  not  indefeasible,  but  subject  to  be 
divested  upon  the  contingency  expressed' ' — though  the  contingency  in 
that  case  was  not  marriage,  but  death.  But  this  does  not  need  authority. 
I  do  not  see  that  the  language  of  our  Supreme  Court  in  Collins  v.  Collins9 
supra,  as  quoted  by  counsel  for  plaintiffs  here  in  his  able  and  very 
interesting  brief,  is  at  all  in  conflict  with  the  rule  as  stated  in  the  author- 
ities I  have  quoted.    It  is  indeed  said : 

"The  terms  employed  to  limit  or  qualify  a  gift  already  made  must, 
to  be  effective,  be  as  clear  and  significant  as  those  in  which  it  is  made." 

More  to  the  same  effect  is  quoted  by  counsel,  but  I  think  the  lan- 
guage in  item  six  in  the  Rossiter  will  is  "as  clear  and  significant,,#as  that 
in  item  five,  if  not  a  little  more  so. 

I  think  also  that  the  words  of  our  Supreme  Court  in  Bobbins  v. 
Smith,  72  Ohio  St.  1, 12-16  [73  N.  E.  Rep.  1051],  as  quoted  by  defendants 
in  their  brief,  is  to  the  same  effect  as  the. language  I  have  quoted  from 
the  Iowa  case. 

Applying  the  rules  as  best  I  can,  I  give  to  items  five  and  six  the  con- 
struction stated  at  the  outset  of  this  opinion — a  life  estate  in  realty  and 
personalty  to  Mary  L.  Rossiter,  remainder  in  fee  in  the  real  estate  and 
absolute  ownership  of  the  personal  estate  in  the  Archbishop  in  trust, 
after  the  death  of  Mary  L.  Rossiter. 

But  the  next  question  in  the  case,  growing  out  of  the  agreement  in 
writing  by  Miss  Rossiter  and  Archbishop  Elder  as  to  the  true  construc- 
tion and  their  construction  of  said  items  five  and  six  is,  to  my  mind,  more 
difficult. 
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Shortly  after  the  death  of  Gregory  Rossiter  and  the  probate  of  his 
will,  Mary  L.  Rossiter  and  Archbishop  Elder,  acting  in  his  capacity  as 
trustee  under  said  will  for  the  benefit  of  St.  Joseph's  Orphan  Asylum, 
entered  into  an  agreement  in  writing  as  follows,  to  wit: 

"Whereas,  the  last  will  and  testament  of  Gregory  Rossiter,  deceased, 
was  duly  probated  on  June  26,  1899,  case  No.  48064,  Hamilton  county, 
Ohio,  probate  court ;  and 

"Whereas,  some  doubt  or  question  may  exist  or  hereafter  arise  as 
to  the  true  meaning  or  construction  to  be  given  to  items  five  and  six  of 
said  will  as  to  the  legal  disposition  of  the  personal  property  of  said 
decedent;    and 

"Whereas,  it  is  manifest  to  our  minds  that  the  decedent  in  referring 
to  personal  property  in  said  item  six  intended  thereby  to  mean  and  refer 
to  personal  property  growing  out  of  the  investment  of  the  proceeds  aris- 
ing from  the  sale  of  real  estate,  if  any  should  be  sold  by  Mary  L.  Rossiter, 
and  to  no  other  personal  property,  or  intended  to  refer  to  leasehold 
property  as  personal  .property: 

"Now,  therefore,  know  all  men,  that  we,  the  undersigned,  Mary  L. 
Rossiter,  sister  of  said  decedent,  and  Most  Rev.  William  Henry  Elder, 
Catholic  archbishop  of  Cincinnati,  Ohio,  a  beneficiary  trustee  under  said 
will,  for  and  in  consideration  of  the  avoidance  of  litigation  and  in  con- 
sideration of  mutual  concessions  tending  thereto,  hereby  agree  for  our- 
selves and  those  who  may  come  after  us,  that  the  real  and  true  construc- 
tion and  meaning  to  be  given  to  said  items  five  and  six  and  to  all  of  said 
will  shall  be  given  as  follows : 

"First.  .  That  Mary  L.  Rossiter  shall  have  the  use  of  and  the  income 
of  all  the  real  estate  of  the  decedent  during  her  lifetime  and  such  other 
power  over  the  same  as  the  will  provides. 

"Second.  That  said  Mary  L.  Rossiter  shall  have  all  the  personal 
property  of  the  decedent,  including  cash  in  hand,  stocks,  bonds  and 
credits  and  other  personal  property  absolutely  as  her  own. 

"Third.  That  at  the  death  of  said  Mary  L.  Rossiter  the  real  estate 
of  the  decedent  shall  pass  to  and  vest  absolutely  in  the  Most  Rev.  William 
Henry  Elder,  Archbishop  as  aforesaid,  or  his  successor  in  office,  in  trust 
nevertheless  for  the  uses  and  purposes  set  forth  in  said  will. 

"Fourth.  That  after  the  death  of  said  Mary  L.  Rossiter  any  per- 
sonal property,  the  proceeds  from  the  sale  of  real  estate  of  the  decedent 
made  by  said  Mary  L.  Rossiter  under  authority  of  the  will,  or  any  real 
estate  or  securities  in  which  such  proceeds  shall  be  invested,  shall  pass 
to  and  vest  absolutely  in  said  Most  Rev.  William  Henry  Elder,  Arch- 
bishop as  aforesaid,  or  his  successor  in  office,  in  trust  nevertheless  for 
the  uses  and  purposes  set  forth  in  said  will.       ' 
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"In  witness  whereof,  we  have  hereunto  set  our  hands  in  duplicate 
this  thirtieth  day  of  June,  1889. 

"Mary  L.  Rossiter, 
"William  Henry  Elder, 
"Catholic  Archbishop  of  Cincinnati." 

In  this  paper  the  parties  to  it  agreed  that  by  the  true  construction 
of  said  items  five  and  six,  Mary  L.  Rossiter  took,  was  intended  by  the 
testator  to  take,  the  personal  estate  absolutely,  and  a  life  estate  in  the 
real  estate  with  remainder  to  the  archbishop  in  trust.  It  is  claimed  by 
the  plaintiffs,  representatives  of  Mary  L.  Rossiter,  deceased,  that  this 
was  a  valid  agreement  and  is  binding  on  the  defendant,  Archbishop 
Moeller,  successor  to  Archbishop  Elder,  as  trustee  under  said  will ;  while 
it  is  claimed  by  defendants  that  the  agreement  has  no  binding  force; 
that  the  agreed  construction  is  not  the  true  construction ;  that  the  agree- 
ment was  without  valid  consideration,  and  that  it  was  not  in  the  power 
of  the  trustee  under  the  will  to  bind  his  successor  or  his  cestui  que  trust 
by  such  an  agreement. 

I  am  of  opinion  that  the  construction  agreed  upon  is  not  the  true 
construction  of  the  will,  as  I  have  already  set  forth.  But  the  evidence 
in  the  case,  chiefly  the  testimony  of  Mr.  Cosgrave,  shows  the  circum- 
stances under  which  the  agreement  was  made,  the  reasons  and  considera- 
tion for  it,  if  consideration  in  the  legal  sense  there  can  be  said  to  have 
been. 

The  facts  are  substantially  these: 

George  Rossiter  left  his  unmarried  sister,  Mary  L.,  and  some  nephews 
and  nieces,  children  of  a  deceased  brother  or  sister,  his  next  of  kin.  He 
devised  nothing  to  the  nephews  and  nieces.  They  were  much  dissatisfied 
with  the  will  and  threatened  a  suit  to  contest  it,  which  suit  was  after- 
ward commenced  and  prosecuted.  Mary  L.  Rossiter,  though  herself 
in  good  circumstances,  was  displeased  with  the  devise  to  her  if  taken  to 
mean,  as  I  have  held,  that  it  gave  her  only  a  life  estate  in  the  real  estate 
and  the  use  of  the  personal  property  for  life.  But  she  and  her  counsel, 
Mr.  Cosgrave,  claimed  that  by  the  true  construction  she  was  entitled  to 
more.  For  one  thing,  they  claimed  that  the  two  items,  five  and  six,  were 
repugnant,  each  purporting  to  give  the  whole  estate,  but  to  different  per- 
sons, and  that  by  the  general  rule  in  such  case  the  latter  item,  six,  must 
fail.  They  also  claimed  that  the  designation  of  "cash,  stocks,  bonds  and 
credits"  in  item  five,  not  specifically  mentioning  real  estate,  was  signifi- 
cant and  indicated  that  he  referred  to  the  personal  estate  certainly  in  th* 
absolute  devise,  clearly  intending  to  give  it  at  least  absolutely  to  Mary 
L.,  and  that  whatever  the  effect  of  item  six  as  to  the  real  estate,  even 
though  it  gave  the  real  estate  in  fee  to  the  archbishop,  it  did  not  affect 
the  absolute  devise  of  personalty  in  item  five  to  Miss  Rossiter,  and  these 
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contentions  and  others  are  still  earnestly  made  by  Mr.  Cosgrave  in  this 
case. 

Miss  Rossiter  and  her  brother  Gregory  had  been  devoted  to  each 
other,  had  lived  together,  both  unmarried,  and  she  was  not  disposed  to 
contest  his  will,  but  was  dissatisfied  with  it  if  construed  as  I  have  con- 
strued it,  and  mig"ht  have  brought  a  suit  to  construe  it  according  to  the 
claims  of  herself  and  her  counsel  as  to  its  true  meaning,  if  the  agree- 
ment as  to  its  meaning  had  not  been  made.  Mr.  Cosgrave,  her  counsel, 
conferred  with  Archbishop  Elder  about  the  whole  situation,  taking  into 
consideration  the  dissatisfaction  of  Miss  Rossiter  and  the  above-stated 
contentions  as  to  the  true  meaning  of  the  will,  and  also  the  purpose  of 
the  nephews  and  nieces  to  contest  the  will,  and  so,  if  successful,  deprive 
the  archbishop,  as  trustee,  of  all  benefit  under  the  will.  It  was  open  to 
the  archbishop,  if  within  his  power,  as  trustee,  to  agree  with  Miss  Rossiter 
upon  the  construction  that  was  agreed  upon,  and  so  prevent  a  suit  to  con- 
strue the  will  and  at  the  same  time  secure  the  active  support  of  Miss 
Mary  L.  Rossiter  in  sustaining  the  will  in  the  threatened  suit  by  the 
nephews  and  nieces  to  contest  the  will,  thus,  if  successful  in  sustaining 
the  will,  making  sure  of  the  real  estate,  which  was  much  the  larger  part 
of  the  whole  estate.  Mr.  Cosgrave,  a  lawyer  of  ability  and  high  character, 
himself  a  devoted  Catholic,  appears  to  have  acted  from  high  and  dis- 
interested motives  in  the  matter  as  between  the  archbishop  and  Miss 
Rossiter,  and  to  have  consulted  with  them  and  advised  them  both  in  per- 
fect good  faith,  and  for  what  he  believed  the  best  interests  of  the  trust 
devised  to  the  archbishop.  He  wanted  the  will  sustained  and  thought  it 
important,  as  it  undoubtedly  was,  that  it  should  be  actively  supported 
by  Miss  Rossiter,  the  only  surviving  sister  of  testator,  with  whom  the 
testator  had  been  most  intimately  associated  during  their  lives.  It  ap- 
pears that  Mr.  Cosgrave  and  Miss  Rossiter  and  Archbishop  Elder  were 
all  convinced  *that  the  construction  agreed  upon  was  the  true  construction, 
for  the  agreement  itself,  prepared  by  Mr.  Cosgrave,  and  signed  by  the 
parties,  substantially  so  recites.  They  were  all  of  opinion  also  that  a 
settlement  of  any  difference  of  opinion  that  might  arise  in  the  minds  of 
any  persons  concerned,  as  to  the  true  construction,  by  the  agreement, 
thus  avoiding  a  suit  for  construction  and  securing  the  active  and  earnest 
support  of  Miss  Rossiter  to  the  will,  would  be  wise  upon  the  part  of  th«» 
archbishop,  as  trustee,  and  greatly  for  the  benefit  of  the  trust.  It  was 
feared  by  the  archbishop  and  Mr.  Cosgrave  advising  him,  that  a  suit  to 
construe,  setting  out  the  provisions  of  the  will  alleged  to  be  conflicting, 
would  of  itself  have  a  bad  effect  upon  the  suit  to  contest  the  will,  and 
tha\  this  together  with  any  indifference  or  hostility  towards  the  will  by 
Miss  Rossiter,  so  nearly  related  by  ties  of  blood  and  affection  to  the 
testator  in  his  lifetime,  and  a  woman  of  fine  character,  might  seriously 
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endanger  the  whole  estate  in  the  suit  to  contest.  So  for  all  these  reasons 
and  considerations,  carefully  weighed,  acting  in  good  faith,  upon  con- 
scientious and  friendly  legal  advice,  and  believing  himself  to  be  acting 
for  the  good  of  the  trust,  the  archbishop  entered  into  the  said  agreement 
as  to  the  construction  that  should  be  given  to  items  five  and  six  of  the 
will,  and  Miss  Bossiter  was  satisfied  with  the  agreed  construction  and 
determined  to  resist  any  attack  that  might  be  made  by  the  nephews  and 
nieces  upon  the  will.  A  suit  to  contest  the  will  was  commenced  and 
prosecuted.  Miss  Rossiter  engaged  actively  in  support  of  the  will,  de- 
voted her  whole  attention  to  it,  employed  counsel,  and  persisted  in  fight- 
ing it  to  a  successful  conclusion,  refusing  all  suggestions  of  compromise. 
It  should  also  be  said  that  if  the  will  had  been  set  aside  her  interest  in  - 
the  estate  would  have  been  much  greater  than  it  was  by  the  construction 
agreed  upon. 

Upon  the  first  trial  of  the  suit  to  contest,  the  jury  rendered  a  verdict 
against  the  will,  and  the  trial  judge  set  aside  the  verdict  It  was  subse- 
quently tried  again  to  a  jury  and  the  verdict  was  again  against  the  will. 
The  trial  judge  upheld  the  verdict,  and  the  case  went  to  the  circuit  court, 
and  the  judgment  of  the  court  below  was  reversed,  although  one  of  the 
judges  dissented  as  to  the  weight  of  the  evidence.  This  ended  the  case. 
The  contest  was  severe,  each  trial  lasting  five  or  six  weeks. 

The  foregoing  is,  I  think,  a  fair  statement  of  all  the  facts  and  cir- 
cumstances surrounding  the  execution  of  the  agreement  and  the  reasons 
for  the  making  of  the  agreement 

Now,  was  it  in  the  power  of  the  archbishop,  as  trustee,  to  make  such 
an  agreement  binding  upon  his  successor  and  the  cestui  que  trust?  Had 
the  trustee  a  discretion  which  he  properly  exercised? 

The  will  does  not  purport  to  give  the  trustee  any  such  discretion  or 
any  discretionary  power.  Nor  do  I  think  authorities  cited  by  counsel  for 
plaintiff  as  to  the  power  of  a  trustee,  "  generally,  acting  in  good  faith  to 
release  or  compound  a  debt  due  to  the  trust  estate,"  are  directly  in  point 
here,  though  the  principle  of  them  does  have  an  important  bearing  on 
the  question  in  this  case.  But  I  understand  the  authorities  as  to  the 
power  of  a  trustee  to  exercise  a  discretion  under  some  circumstances, 
.  though  not  authorized  by  the  will,  to  go  much  further  than  merely  to 
authorize  the  release  or  compounding  of  a  debt. 

In  2  Perry,  Trusts  Sec.  475 : 

"In  equity  the  cestui  que  trust  is  the  owner,  and  the  ques- 
tion in  equity  is,  how  far  the  trustee  can  act  without  exceeding 
his  powers  and  rendering  himself  responsible  to  the  cestui  que  trust. 
If  the  trust  is  a  simple  or  passive  one,  to  allow  the  beneficiary  to  occupy 
and  enjoy  the  estate,  the  trustee  has  no  power  or  duty  to  perform,  except 
at  the  instance  of  the  cestui  que  trust.  In  trusts  of  a  more  particular 
and  active  kind,  the  general  power  of  the  trustee  is  limited  to  the  exact 
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performance  of  the  duty  imposed  upon  him.  The  duty  and  power  given 
in  such  trusts  must  be  strictly  performed.  There  is  no  room  for  discre- 
tion or  divergence  from  the  particular  directions  contained  in  the  in- 
strument, and  where  money  is  left  to  a  trustee  to  be  laid  out  in  lands, 
he  had  no  discretion  to  purchase  land  with  a  part  of  the  moneys,  and  to 
expend  the  remainder  in  repairs  and  improvements. ' ' 

This  section  states  the  rule  with  illustrations  where  there  is  no  power 
whatever  to  exercise  discretion,  either  given  by  the  terms  of  the  will  or 
arising  out  of  peculiar  circumstances.    But  Sec.  476  is  as  follows : 

"But  there  are  circumstances  where  a  trustee  must  exercise  the 
discretionary  power  of  an  absolute  owner,  otherwise  great  loss  might 
happen  to  the  estate.  The  exigencies  of  the  moment  may  demand  im- 
mediate action.  The  cestui  que  trust  may  be  numerous  and  scattered  or 
under  disability,  or  not  in  existence,  so  that  their  sanction  cannot  be  ob- 
tained, or  cannot  be  obtained  without  great  inconvenience.  The  alterna- 
tive of  applying  to  the  court  may  be  attended  with  considerable  or  dis- 
proportionate expense,  and  perhaps  delay,  so  that  the  opportunity  is 
gone  and  lost  forever.  It  is  therefore  evident  that  it  is  for  the  interest 
of  the  cestui  que  trust  that  the  trustee  should  have  a  reasonable  dis- 
cretionary power  to  be  exercised  in  emergencies,  though  no  such  power 
is  given  in  the  instrument  of  trust." 

In  the  case  of  Forshaw  v.  Higginsony  DeG.  M.  &  G.  827,  it  is  said 
in  the  syllabus: 

"Where  there  was  a  reasonable  ground  for  contending  that  a  legacy 
was  a  charge  upon  an  estate  vested  in  trustees  for  sale,  and  they  in  the 
exercise  of  a  bona  fide  discretion,  for  the  purpose  of  satisfying  a  pur- 
chaser who  refused  to  complete,  unless  the  legacy  was  discharged,  paid 
it :  Held,  that  whether  the  objection  would  have  been  a  tenable  one  or 
not,  the  payment  ought  to  be  allowed  to  the  trustees  as  between  them  and 
the  persons  beneficially  interested.' ' 

It  is  said  in  the  opinion,  page  831 : 

"This  objection  was  of  a  serious  character;  it  was  at  least  reason- 
ably arguable  that  the  will  made  the  legacy  a  charge  upon  the  real  estate ; 
there  was  no  proof  of  payment ;  it  was  at  least  reasonably  arguable  that 
without  payment  of  it  no  effectual  discharge  could  be  given  to  the  pur- 
chaser. The  trustees  acted  bona  -fide;  they  were  advised  by  competent 
solicitors,  and  it  was  thought  the  advisable  course,  to  pay  this  legacy, 
which  there  was  such  reasonable  ground  for  contending  must  be  paid 
out  of  the  proceeds  of  sale.  They  did  so  in  the  exercise  of  a  reasonable 
and  honest  discretion,  acting  under  good  professional  advice,  and  it  is 
impossible,  on  materials  before  us,  to  say  that  a  prudent,  honest  and  well 
advised  man  might  not  have  taken  that  course.' ' 

It  is  also  said,  page  833,  speaking  of  the  question  whether  the  action 
of  the  trustees  was  within  "the  powers  given  by  the  deed:" 
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"In  my  opinion,  however,  it  is  unnecessary  to  decide  that  point. 
The  true  question  in  this  case,  as  I  think  is,  whether  the  trustees,  having 
acted  bona  fide  in  the  best  exercise  of  their  discretion  in  making  this 
payment,  ought  not  to  be  allowed  it"  (the  court  cite  Blue  v.  Marshall,  3 
P.  Wms.  381). 

In  Harrison  v.  Randall,  Hare  396,  Cases  in  Chancery,  it  is  said  in 
the  syllabus: 

"A  trustee  is  not,  in  all  cases,  to  be  made  liable  upon  the  mere 
ground  of  having  deviated  from  the  strict  letter  of  his  trust ;  for  such 
deviation  may  be  necessary  or  beneficial  to  the  interests  of  the  cestui  que 
trust;  but  where  a  trustee  ventures  to  deviate  from  the  letter  of  his 
trust,  he  does  so  under  the  obligation  and  at  the  peril  of  satisfying  the 
court  that  the  deviation  was  necessary  or  beneficial.,, 

These  decisions  and  statements  of  the  rule  seem  to  warrant  the  state- 
ment in  Perry,  Trusts  Sec.  476,  above  quoted,  ending  with  the  words : 

"It  is  therefore  evident  that  it  is  for  the  interest  of  the  cestui  que 
trust  that  the  trustee  should  have  a  reasonable  discretionary  power  to  be 
exercised  in  emergencies  though  no  such  power  is  given  in  the  instrument 
of  trust/ ' 

As  I  have  stated,  the  same  principle  seems  to  be  involved  in  the  au- 
thority held  to  be  in  a  trustee  to  "  under  circumstances  release  and  com- 
pound a  debt." 

In  this  case  the  agreement  was  entered  into  by  the  archbishop  in 
good  faith,  upon  the  advice  of  good  legal  counsel,  for  what  he  believed 
the  best  interest  of  his  cestui  que  trust  and  for  what  I  believe  was  for  its 
best  interest,  in  an  emergency,  the  cestui  que  trust  being  of  such  a  char- 
acter that  it  could  not  be  consulted  as  an  individual  could  be,  and  being 
an  object  of  his  special  interest,  and  at  a  time  when  an  application  to 
the  court  to  construe  would  possibly  and  probably  have  had  a  bad  effect 
upon  the  interests  of  the  cestui  que  trust,  in  the  suit  about  to  be  brought 
to  contest  the  will,  and  a  failure  to  make  the  agreement  might  have  re- 
sulted in  the  loss  of  the  whole  estate  to  the  cestui  que  trust,  for  it  is  not 
doubtful  that  the  active  interest  and  service  of  Mary  L.  Rossiter  in 
resisting  the  suit  to  contest  the  will  contributed  much  to  the  final  de- 
termination of  that  suit  in  favor  of  the  will.  The  agreement  was  made 
by  the  archbishop  in  the  careful  and  wise  defense  of  his  title  which  was 
about  to  be  assailed  and  which,  but  for  the  agreement,  it  was  feared, 
might  be  wholly  lost. 

I  may  say  also  that  although  I  am  convinced  that  the  agreed  con- 
struction is  not  the  true  construction,  the  question  may  be  said  to  be 
fairly  arguable,  the  contention  being  based  upon  the  old  established  rule 
as  to  repugnant  bequests,  and  also  upon  other  grounds,  and  in  this  case 
the  will  having  been  drawn  by  a  layman,  and  not  well  drawn;  and  a 
construction  different  from  that  which  I  believe  the  true*  one  has  been 
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contended  for  with  ability  and  apparent  sincerity  by  counsel  for  plain- 
tiffs, both  in  oral  arguments  and  by  briefs  in  this  case,  and  I  cannot  but 
recognize  the  possibility  of  some  other  court's  taking  a  view  of  the  will 
different  from  my  own.  Indeed,  I  might  well  have  held,  as  the  court  said 
in  Forshaw  v.  Higginson,  supra:  "It  is  unnecessary  to  decide  that 
question.  The  true  question' '  being  as  to  "the  trustees'  having  acted 
bona  fide  in  the  best  exercise  of  their  discretion"  in  making  the  agree- 
ment. 

In  view,  therefore,  of  all  these  considerations,  I  am  of  opinion  that 
the  agreement  ought  to  be  upheld. 


ABUTTING  OWNER— FRANCHISE— STREET  RAILWAY. 

T  Allen  Common  Pleas,  December  15,  1906.] 
Lima  (City)  v.  Daniel  Cramer  et  al. 

1.  Extension  of  Franchise  of  Street  Railway  Company. 

Whenever  in  the  opinion  of  the  city  council  the  public  welfare  would  be 
promoted  thereby,  it  may,  by  agreement  with  a  street  railway  company, 
terminate  all  or  a  part  of  a  grant  previous  to  its  expiration,  and  renew 
the  franchise  to  such  part,  terminated  for  any  period  not  in  excess  of  the 
limitation  fixed  by  statute,  providing  that  the  company  is  not  released 
from  any  of  its  obligations  under  the  old  franchise. 

TFor  other  cases  in  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §§  130-134. 
—Ed.] 

2.  Publication  of  Notice  and  Consent  of  Owners  on  Renewal  of  Franchise. 

Revised  Statute  2502  (Lan.  3764)  requiring  the  publication  of  notice  and 
competition  in  rates  in  granting  franchises  for  the  use  of  streets  for 
street  railroad  purposes  does  not  apply  to  a  renewal  of  the  grant  of  such 
a  franchise;  nor  is  the  consent  of  the  abutting  property  owners  a  con- 
dition precedent  to  the  validity  of  such  grant. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §§  225-227. 
—Ed.] 

3.  Extension  of  Route  of  One  Street  Railway  Company  over  Route  of  An- 
other. 

The  route  of  one  street  railway  company  may,  with  the  agreement  with 
another  company,  be  extended  by  ordinance  of  the  city  council  over  all 
or  a  part  of  the  existing  routes  of  such  other  company. 

(For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §§  82-94. 
—Ed.] 

4.  Remedy  of  Abutting  Owner  for  Double-Tracking  Street  Railway. 

The  remedy  of  an  abutting  owner  who  is  injured  by  the  double  tracking 
of  a  street  railway  is  private  and  the  city  solicitor  cannot  anticipate 
such  injury  with  a  remedy  by  injunction  brought  under  Rev.  Stat.  1777 
(Lan.  3280). 

TFor  other  cases  in  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §§  82-94. 
—Ed.] 

[Syllabus  approved  by  the  court.] 
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Application  for  temporary  injunction. 

R.  C.  Eastman,  city  solicitor,  and  J.  W.  Halfhill,  for  plaintiff. 
W.  B.  Richie  and  D.  J.  Cable,  for  defendants. 

MATHERS,  J. 

*  This  action  is  brought  by  the  city  solicitor  of  the  city  of  Lima  by 
favor  of  Rev.  Stat.  1777  (Lan.  3280),  which  makes  it  the  duty  of  such 
officer  to  apply  to  the  courts  for  an  injunction  to  prevent  the  abuse  by 
the  city  of  any  of  its  corporate  powers,  or  the  execution  and  performance 
of  any  contract  made  in  behalf  of  the  corporation  in  contravention  of 
the  laws  and  ordinances  governing  the  same.  He  sues,  therefore,  in  be- 
half of  the  city.  The  defendants  are  the  members  of  the  council  of  said 
city,  and  the  Lima  Electric  Railway  and  Light  Company.  The  plaintiff 
seeks  to  restrain  the  defendant  councilmen  from  taking  any  further 
action  with  reference  to  a  certain  ordinance  which  was  passed  by  them 
as  members  of  the  council  on  November  5,  1906 ;  which  ordinance  pur- 
ported to  extend  for  the  full  period  allowed  by  law  the  right  of  the 
defendant  railway  company  to  operate  and  maintain  its  railroad  in  and 
along  Bellefontaine  avenue  in  the  city  of  Lima. 

The  plaintiff  contends  that  the  action  which  the  council  took,  and 
which  it  proposes  to  take,  was  an  abuse  of  corporate  power  and  was  also 
in  contravention  of  the  laws  governing  the  same.  He  bases  his  conten- 
tion upon  the  claim  that  the  Lima  Electric  Railway  and  Light  Company 
has  no  valid  franchise  in  said  Bellefontaine  avenue ;  and  that  if  it  has, 
the  ordinance  referred  to  was  passed  without  giving  the  notice  by  publi- 
cation required  by  original  Rev.  Stat.  2502  (see  Lan.  3764;  B.  1536-185), 
and  that  no  consents  of  the  owners  of  property  abutting  on  said  avenue 
to  such  extension  were  obtained.  The  plaintiff  also  contends  that  even 
if  the  defendant  railway  company  has  a  franchise  in  Bellefontaine 
avenue,  that  it  has  about  ten  and  a  half  years  yet  to  run  and  that  the 
council  has  no  power  to  extend  it  until  the  expiration  of  said  franchise. 

Every  one  of  the  questions  of  law  raised  by  this  controversy  has 
been  passed  on  by  the  courts  heretofore.  In  State  v.  Railway,  3  drc. 
Dec.  471  (6  R.  318),  the  circuit  court  of  the  eighth  circuit  had  before 
it  and  squarely  decided  the  questions  of  law  relied  on  by  the  plaintiff, 
and  that  decision  was  adverse  to  the  plaintiff's  contention;  and  the  judg- 
ment of  the  circuit  court  in  that  case  was  affirmed  without  report  by 
the  Supreme  Court  of  this  state,  January  26,  1892,  in  State  v.  Railway, 
27  Bull.  64.  The  section  of  the  statutes  there  under  consideration  and 
the  section  as  it  stands  today  are  identical  so  far  as  their  provisions 
in  this  behalf  are  concerned,  and  while  the  legislature  carried  original 
Rev.  Stat.  2502  (see  Lan.  3764;  B.  1536-185)— the  one  construed  by  State 
v.  Railway,  supra — into  the  new  municipal  code,  as  Sec.  30,  it  changed 
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it  so  as  to  make  it  of  general  application  throughout  the  state  and  thus 
removed  the  objections  theretofore  existing  against  it  as  to  its  con- 
stitutionality. It  was  not  materially  changed  in  other  parts.  So  that 
the  consideration  given  the  section  by  the  circuit  court  referred  to,  af- 
firmed as  it  was  by  the  Supreme  Court,  is  the  Supreme  Court's  con- 
struction of  the  statute  as  it  stands  today. 

In  the  case  of  the  State  v.  Railway,  supra,  it  was  decided  as  follows : 

"It  was  not  the  intention  of  the  legislature  to  apply  the  provision 
of  Sec.  2502  of  the  Revised  Statutes,  in  respect  to  publication  of  notice 
and  competition  in  rates,  to  a  renewal  of  the  grant  of  a  franchise  to  a 
street  railway  company  to  occupy  the  streets;  nor  is  the  consent  of  the 
property  owners  a  condition  precedent  to  the  validity  of  such  grant." 

"Whenever  in  the  opinion  of  the  city  council  the  public  welfare 
would  be  promoted  thereby,  it  may,  by  agreement  with  a  street  railway 
company,  terminate  a  grant  previous  to  its  expiration,  and  renew  the 
franchise  for  any  period  not  in  excess  of  the  limitation  fixed  by  statute." 

The  plaintiff  bases  his  claim,  that  the  defendant  railway  company 
has  no  valid  franchise  in  Bellefontaine  avenue,  upon  the  contention  that 
the  Depot  Railway  Company  acquired  no  franchise  in  Bellefontaine 
avenue  and  the  defendant  railway  company,  being  the  successor  of  the 
Depot  Railway  Company,  acquired  no  other  rights  therein  than  those 
possessed  by  the  Depot  Company.  The  claim  is  made  that  the  depot 
company  acquired  no  right  to  operate  over  the  lines  of  the  Lima  Electric 
Railway  Company,  which  it  was  sought  to  give  the  Depot  Company  by 
the  ordinance  of  June  13,  1892,  and  which  provided  for  an  extension 
of  the  Depot  Company's  route  over  the  then  existing  lines  which  the 
Lima  Electric  Railway  Company  had  a  right  to  build  and  operate. 

It  appears  from  this  ordinance  that  the  said  Lima  Electric  Railway 
Company  consented  to  such  extension  and  also  that  notice  of  the  applica- 
tion for  the  extension  was  given  for  three  consecutive  weeks  by  publica- 
tion in  a  paper  of  general  circulation  in  the  city  of  Lima,  and  that  there 
were  filed  with  the  council  the  lawful  consents  of  a  majority  of  the  own- 
ers of  the  feet  front  of  the  property  abutting  on  the  line  of  said  pro- 
posed extension.  Among  other  routes,  on  which  the  Depot  Company's 
line  was  sought  to  be  extended,  was  the  following,  as  found  in  Sec.  1  of 
said  extension  ordinance,  viz.,  "Commencing  at  the  public  square  in  the 
city  of  Lima,  thence  on  Market  street  and  Bellefontaine  avenue  in  said 
city  east  to  the  fair  grounds.' ' 

It  was  suggested  in  the  brief  of  counsel  for  plaintiff,  that,  notwith- 
standing the  recital  in  the  ordinance  mentioned,  no  consents  and  no 
notices  were  actually  obtained  or  given.  No  proof,  however,  was  ad- 
duced in  support  of  this  assertion,  and,  as  the  court  will  presume  that 
the  couiicil  at  the  time  it  acted  upon  the  extension,  did  so  according  to 
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law  and  that  its  acts  were  regular  and  legal,  the  court  can  only  conclude 
that  the  extension  was  legally  and  regularly  authorized. 

While  some  stress  was  laid  upon  the  fact  that  the  original  Depot 
route  was  but  450  feet  in  length,  while  the  line  as  extended  was  about 
four  miles,  and  it  was  earnestly  contended  that  the  extended  route  was 
in  fact  a  new  route,  yet,  the  court  cannot  conclude,  in  the  absence  of  any 
claim  and  proof  of  fraud,  that  the  council  did  not  consider  the  extension 
beneficial  to  the  public  and,  therefore,  might  honestly  attempt  it ;  neither 
would  the  court  be  justified  in  finding  from  the  fact  alone  that  the 
extension  was  so  disproportionate  to  the  original  length  of  route  that  the 
meat  this  Caesar  fed  upon,  whereby  he  grew  so  great,  must  have  been 
tainted. 

But  aside  from  any  question  of  fraud  it  was  not  necessary,  in  view 
of  the  decision  in  State  v.  Railway,  supra,  and  its  affirmance  by  the 
Supreme  Court,  for  the  Depot  Company  to  procure  consents  of  abutters, 
to  the  extension  of  its  franchise  to  operate  over  the  routes  of  the  Lima 
Electric  Railway  Company  which  were  then  built  and  in  operation ;  nor 
that  notice  of  its  application  for  such  extension  should  be  published  and 
the  Depot  Company  and  the  council  could,  by  agreement,  cause  the 
former's  twenty-five  years  franchise  to  expire  before  the  end  of  the 
twenty-five  years  and  at  the  expiration,  so  effected,  renew  the  grant 
for  twenty-five  years,  provided  the  Depot  Company  was  not  released 
from  any  obligation  or  liability  imposed  by  the  terms  of  the  original 
franchise  or  grant. 

This  being  so  and  the  original  franchise  of  the  Depot  Company 
being  valid,  as  to  which  there  is  no  question  raised,  the  council,  if  it 
deemed  an  extension  of  the  Depot  Company's  franchise  over  the  routes 
of  the  Lima  Electric  Railway  Company  beneficial  to  the  public,  and  the 
latter  company  consented  to  such  extension,  might:  by  ordinance,  au- 
thorize such  extension  without  the  publication  of  notice  or  without  first 
obtaining  the  consent  of  abutters,  and  it  will  be  presumed,  in  view  of  the 
fact  that  the  extension  is  authorized,  that  the  council  considered  that 
the  same  would  be  beneficial  to  the  public.  If  it  did  publish  notice  of 
the  application  for  the  extension  and  the  consents  of  abutting  property 
holders  were  obtained,  and  the  presumption  is,  that  both  were  done  be- 
cause the  extension  ordinance  recites  the  fact,  and  nothing  has  been 
shown  to  the  contrary,  it  was  a*  work  of  supererogation. 

The  rationale  of  the-  laws  and  decisions  in  this  behalf  is  simply 
this:  The  streets  of  a  municipality  are  public  highways  intended  for 
public  travel  in  which  the  whole  public,  represented  by  the  state  and 
even  the  nation,  has  an  interest.  Ordinarily  the  state  is  the  depository 
of  power  with  reference  to  such  highways.  Usually  the  legislature  con- 
fers certain  powers  on  the  municipality  in  which  the  streets  are  located 
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This  is  the  case  in  Ohio  and  the  council,  as  representative  of  the  munici- 
pality, is  given  the  care,  supervision  and  control  of  the  streets  in  the 
corporation,  which  it  must  exercise,  to  secure  the  objects  of  the  dedica- 
tion for  street  purposes,  and  must  exercise  conformably  to  legal  duties 
and  limitations. 

The  owner  of  property  abutting  on  a  street  has  a  certain  interest 
in  the  street,  different  from  that  of  the  general  public.  It  is  largely 
concerned  with  his  right  of  ingress  and  egress  to  and  from  his  abutting 
lands.  A  street  railway  is  a  means  to  an  improved  use  of  the  highway 
and  is  authorized  and  tolerated  because  it  is  a  public  convenience,  with- 
out which  the  social  and  economic  activities  of  our  present  day  cities 
would  be  paralyzed  and  their  growth  would  speedily  end.  Notwith- 
standing their  necessity  the  legislature  has  considerately  provided  that 
the  rights  of  abutters  shall  not  be  ignored  and  so  has  required  that  before 
any  street  can  be  utilized  for  this  improved  method  of  transportation, 
the  property  holders  must  be  consulted.  x  If  the  owners  of  a  majority  of 
the  foot  frontage  consent,  then  the  council  may  determine  that  such 
street  shall  be  one  which  may  be  used  for  street  railway  purposes.  If  an 
abutter  is  specially  damaged  by  the  construction  of  the  proposed  railway 
therein  he  has  his  private  remedy,  but  the  street  may  thenceforth  be 
said  to  be  a  street  railway  street.  Having  been  put  in  this  class  of  high- 
ways— those  wherein  this  improved  method  of  transportation  is  to  be 
used — the  council  may  grant  to  those  who  will  agree  to  carry  passengers 
over  such  route  at  the  lowest  rates  of  fare,  the  right  to  construct  and 
operate  a  street  railway,  in  such  street,  for  a  period  not  exceeding  twenty- 
five  years. 

Advertising  tor  bids  for  the  privilege  is  required  by  the  statute, 
but  no  advertising  is  required  of  an  intention  to  renew  the  grant  at  its 
expiration ;  neither  is  it  required  that  the  property  holders  shall  consent 
to  the  renewal.  Their  consent  in  the  first  instance  is  not  as  to  the  length 
of  time  of  the  grant,  but  to  the  proposition  to  use  the  street  for  street 
railway  purposes,  and  at  no  other  time  is  their  consent  required  by  the 
statutes  as  construed  by  the  circuit  and  Supreme  Courts,  stipra,  as  to 
the  length  of  time  of  any  particular  grant. 

Having  thus  consented  to  the  use  of  the  street  for  street  railway 
purposes,  and  the  railway  being  built  in  pursuance  thereof  and  of  a 
valid  grant  by  council,  the  character  of  that  street  as  a  street  railway 
route  is  fixed  and  it  is  not  required  that  the  owners  of  the  abutting 
property  be  again  or  thereafter  consulted  as  to  the  term  of  the  franchise 
by  which  any  particular  person  or  persons  may  operate  the  railway 
therein.  The  council  may  grant  the  right  to  any  person  or  persons, 
natural  or  artificial,  for  any  length  of  time  council  sees  fit,  not  exceeding 
twenty-five  years  at  a  time,  and  may  renew  such  right  whenever  it  ex* 
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pires  by  lapse  of  time  or  by  reason  of  an  agreement  to  that  effect  be- 
tween the  proprietor  of  the  railway  and  the  council.  Revised  Statute 
2501  (Lan.  3767)  authorizes  a  renewal  at  expiration  upon  such  condi- 
tions as  may  be  considered  by  council  conducive  to  the  public  interest 
and,  as  was  held  in  State  v.  Railway,  supra,  the  existing  grant  may  be 
determined  by  agreement  and  a  new  grant  made  at  the  same  time.  The 
only  limitation  on  the  power  of  council  in  this  behalf  is,  that  the  new 
grant  shall  not  exceed  twenty-five  years  and  the  grantee  shall  not  thereby 
be  released  from  any  obligation  or  liability  of  the  old  grant. 

The  fact  then  that  the  original  route  of  the  Depot  Railway  Company 
was  but  450  feet  in  length,  is  immaterial.  It  was  an  established  route 
and  it  might  have  been  extended  over  any  other  route  within  the 
city.  The  extension  authorized  was  over  the  lines  of  the  Lima  Elec- 
tric Railway  Company  by  agreement  with  the  latter  company,  which 
owned  and  operated  an  existing  street  railway  over  routes  already  estab- 
lished. As  these  routes  could  not  legally  have  been  established  until 
the  owners  of  the  majority  of  the  frontage  on  these  routes  had  con- 
sented, and  as  it  has  not  been  shown,  nor  is  it  contended,  that  they  did 
not  consent  to  an  establishment  of  the  routes  which  the  Lima  Electric 
Railway  Company  had  a  right  to  operate  over,  and  as  the  court  will  not 
presume  these  routes  were  established  contrary  to  law,  it  satisfactorily 
appears  that  the  abutters  have  consented  to  the  operation  of  a  street 
railway  over  the  routes  of  the  Lima  Electric  Railway  Company,  and 
these  consents  inured  to  the  benefit  of  the  Depot  Company  when  it  ob- 
tained the  franchise  to  operate  over  the  same  routes.  Knorr  v.  Miller, 
3  Circ.  Dec.  297  (5  R.  609),  affirmed  by  Supreme  Court,  without  report, 
Knorr  v.  Miller,  27  Bull.  64. 

It  is  only  when  the  extension  contemplates  the  occupancy  of  a  street 
where  no  street  railway  route  is  already  established  that  consents  of 
abutters  must  be  obtained.  Broadway  &  Xcwburg  St.  Ry.  v.  Railway, 
9  Dec.  Re.  25  (10  Bull.  72) ;  Mt.  Auburn  Cable  Ry.  v.  Neare,  54  Ohio 
St.  153  [42  N.  E.  Rep.  768]. 

As  Bellefontaine  avenue  was  one  of  the  streets  over  which  the  Lima 
Electric  Railway  Company  had  previously  been  authorized  to  operate 
a  double-track  street  railway,  at  the  time  the  Depot  Company's  route 
was  extended  thereover,  and  as  the  defendant  company  succeeded  to  the 
rights  of  the  Depot  Company,  it  necessarily  follows  that  the  defendant 
railway  company  has  a  franchise  to  operate  over  Bellefontaine  avenue  in 
the  city  of  Lima,  and  by  a  double  track  if  desired.  And  from  what  has 
been  said  heretofore  it  was  competent  for  the  council  and  the  defendant 
railway  company  by  agreement,  to  terminate  the  rights  of  the  defendant 
railway  company  so  arising  on  said  grant  and  to  renew  the  same  for  the 
period  of  twenty-five  years,  if  the  council  was  of  the  opinion  that  such 
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renewal  would  be  beneficial  to  the  public,  provided  that  the  defendant 
railway  company  was  not  released  from  any  obligation  or  liability  im- 
posed by  the  old  franchise  or  grant. 

It  does  not  appear  that  the  renewal  attempts  to  release  the  defend- 
ant Company  from  any  such  obligation  or  liability  and,  as  the  terms  of 
the  renewed  grant  are  more  beneficial  to  the  city  than  was  the  old  grant, 
it  may  be  inferred  from  this  fact  as  well  as  the  fact  that  the  council 
passed  the  renewal  ordinance,  that  it  was  satisfied  that  such  renewal 
would  be  for  the  best  interests  of  the  public. 

It  seemed  to  be  the  contention  of  the  plaintiff  that  if  one  of  the 
declared  purposes  of  the  renewal  grant  were  carried  out,  namely,  to 
afford  an  entrance  into  the  city  of  Lima  to  the  Indiana,  Columbus  and 
Eastern  Traction  Company  by  double-tracking  the  defendant  railway 
company's  lines  in  Belief ontaine  avenue,  an  additional  burden  would  be 
imposed  upon  said  street  and  the  abutting  property  holders  damaged 
thereby.  As  was  before  remarked  if  any  abutting  property  holder  is 
specially  injured  by  reason  of  the  construction  of  a  street  railway  in 
the  street  abutting  his  property,  he  has  his  private  remedy;  but  the 
solicitor  cannot  predicate  his  claim  for  relief  upon  any  anticipated  in-  • 
jury  of  a  private  character. 

By  the  provisions  of  Rev.  Stat.  3443-11,  3443-17  (Lan.  5543,  5547), 
interurban  railway  companies  are  authorized  to  make  traffic  arrange- 
ments with  any  street  railroad  company  in  any  city  or  village  as  to  the 
use  of  so  much  of  the  tracks  of  the  latter  as  may  be  necessary  or  desirable 
to  enable  the  former  to  enter  or  pass  through  such  city  or  village,  which 
arrangements  must  conform  to  the  terms  and  conditions  regulating 
street  railroads  in  such  city  or  village.  The  defendant  railway  company 
having  thus  the  right  to  make  a  traffic  arrangement  with  the  Indiana, 
Columbus  and  Eastern  for  the  use  by  the  latter  of  the  former's  tracks, 
no  question  can  arise  in  this  action  as  to  such  use  being  an  additional 
servitude,  or  greater  burden  than  was  contemplated  when  the  defendant 
railway  company's  tracks  were  authorized  in  said  Belief  ontaine  avenue. 

The  only  other  point  relied  upon  by  the  plaintiff  was,  that  the 
council  could  not  renew  a  part  of  the  grant  and  that  consequently  its 
action  in  attempting  to  extend  the  period  of  the  defendant  railway 
company's  franchise  in  Belief  ontaine  avenue  alone  was  ultra  vires.  The 
court  is  clearly  of  the  opinion  that  there  is  no  force  in  this  contention. 
[Revised  Statute  2501  (Lan.  3767)  clearly  authorizes  the  renewal  of  the 
grant  upon  such  terms  as  to  the  council  may  appear  to  be  beneficial  to 
the  public. 

Reasons  readily  suggest  themselves  as  to  why  it  might  be  desirable 
to  extend  the  term  of  a  grant  with  reference  to  a  part  of  one  route  and 
not  to  another. 
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Plaintiff's  counsel  most  strenuously  contended  that  the  effect  of 
such  a  holding  would  be  practically  to  mortgage  the  future ;  that  as  the 
franchises  of  the  defendant  railway  company  would  expire  as  to  all 
other  street  railway  routes  in  about  ten  and  one-half  years,  yet,  by  this 
proposed  renewal  of  the  grant  of  a  part  of  its  franchise,  it  would  leave 
about  ten  and  one-half  years  of  part  of  defendant  company's  franchise 
yet  to  run  when  all  its  other  franchises  had  expired.  This  may  or  may 
not  be  desirable.  But  in  the  absence  of  fraud  it  is  not  a  question  for 
the  court  but  one  of  expediency.  It  must  be  left  to  the  patriotism  and 
good  sense  of  the  citizens  and  the  council  of  Lima  to  dispose  of.  The 
statutes  do  not  forbid  the  proposed  action  and  it  is  not  for  the  court 
to  substitute  its  judgment  of  the  proprieties  for  that  of  the  regularly 
constituted  authorities  who  are  clothed  by  statute  with  a  discretion  hi, 
this  behalf. 

The  application  for  a  temporary  injunction  will  be  refused. 
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EQUITY— INJUNCTION. 

[Hamilton  Common  Pleas,  1906.] 
Mary  J.  Darby  v.  Norwood  (City)  et  al. 

Effect  of  Laches  on  Right  to  Injunction. 

After  a  gas  company  has  been  allowed  to  expend  large  sums  of  money  in 
piping  its  gas  to  a  city  and  laying  Its  pipes  in  the  city,  it  will  not  be 
enjoined  on  suit  by  a  taxpayer  from  laying  its  pipes  and  appliances  In 
the  streets  of  that  city  on  the  grounds  th»t  the  franchise  from  the  city, 
under  which  it  is  operating  is  illegal  and  void;  in  such  a  suit  the  court 
will  not  consider  the  validity  of  the  franchise. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Injunction,"  §§  29-32. — Ed.] 

[Syllabus  approved  by  the  court] 

Horstman  &  Horstman,  for  plaintiff: 

F.  H.  Southard  and  Knight  &  Jones,  for  Ohio  Fuel  Supply  Co. 

0.  F.  Dwyer,  for  city  of  Norwood. 

SPIEGEL,  J. 

Plaintiff,  suing1  as  a  taxpayer  on  behalf  of  the  city  of  Norwood,  al- 
leges that  the  council  of  said  city  on  October  16,  1905,  passed  an  or- 
dinance, granting  to  its  codefendant,  the  Ohio  Fuel  Supply  Company, 
its  successors  and  assigns,  the  right  and  privilege  of  laying  and  main- 
taining its  pipes  and  appliances  in  the  streets,  alleys,  avenues  and 
public  highways  of  said  city,  for  the  purpose  of  conveying  and  supply- 
ing natural  gas  for  fuel  and  lighting  and  other  purposes  to  the  consum- 
ers thereof;  that  said  ordinance  was  approved  by  the  mayor  of  Nor- 
wood on  the  same  day ;  that  within  thirty  days  thereafter  the  Ohio  Fuel 
Supply  Company  filed  its  written  acceptance  of  the  provisions  of  said 
ordinance  with  the  clerk  of  the  city  of  Norwood,  and  that  both  defend- 
ants now  threaten  to  execute  and  perform  said  provisions  and  enter 
upon  the  streets  and  public  highways  of  Norwood  for  the  purpose  of 
laying  and  maintaining  therein  pipes,  to  furnish  natural  gas  for  fuel, 
lighting  and  heating  purposes  to  its  inhabitants. 

Plaintiff  alleges  that  said  city  of  Norwood  had  no  express  or  im- 
plied statutory  authority  to  pass  such  ordinance;  that  said  ordinance  is 
invalid ;  that  the  passage  of  said  ordinance  and  the  carrying  out  of  its 
provisions  would  be  and  are  an  abuse  of  the  corporate  powers  of  said 
city,  and  that  the  execution  and  performance  of  the  contract  embodied  in 
said  ordinance  is  in  contravention  of  law. 

Plaintiff  prays  that  said  ordinance  may  be  declared  illegal  and  void, 
and  that  both  defendants  may  be  perpetually  enjoined  from  carrying 
out  the  provisions  of  said  ordinance. 

Both  defendants,  the  city  of  Norwood  and  the  Ohio  Fuel  Supply 
Company,  have  filed  separate  answers,  admitting  the  passage  of  the 
ordinance,  denying  its  illegality,  and  praying  for  a  dismissal  of  plain- 
tiff's petition, 
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In  addition  thereto,  the  Ohio  Fuel  Supply  Company  answers  that 
prior  to  the  passage  of  the  ordinance  it  had  acquired  natural  gas  pro- 
ducing property  in  this  state,  had  drilled  wells  thereon  which  produced 
large  quantities  of  natural  .gas,  and  had  invested  and  expended  therefor 
the  sum  of  $900,000. 

Further,  the  defendant  answers  that  between  the  date  of  the  pass- 
age of  said  ordinance,  to  wit,  October  16,  1905,  and  the  bringing  of  this 
action,  relying  on  said  ordinance,  it  had  expended  in  developing  said 
property  and  procuring  the  right  of  way  for  and  the  laying  of  its  pipes 
to  the  city  of  Norwood  the  sum  of  about  $1,500,000,  and  for  its  equip- 
ment, consisting  of  main  and  distribution  pipes  and  other  appliances 
for  the  conveyance  and  distribution  of  natural  gas  the  additional  sum  of 
$350,000. 

Defendant  further  answers  that  during  this  time  it  laid  in  the  city 
of  Norwood,  for  distribution  of  said  gas,  about  fourteen  miles  of  pipes, 
said  city  permitting  it  to  enter  upon  its  streets,  avenues,  alleys  and  pub- 
lic highways,  ordering  and  directing  the  plans  where  said  pipes  should 
be  located  and  the  manner  of  laying  the  same,  and  at  no  time  was  any 
intimation  given  by  the  city  or  anybody  on  its  behalf  that  this  defend- 
ant was  exercising  any  rights  without  perfect  and  complete  right  and 
authority  so  to  do. 

Finally,  the  defendant  answers  that  now  to  deprive  it  of  its  privilege 
under  said  ordinance  would  entail  upon  it  a  loss  of  more  than  $1,000,000, 
and  therefore  prays  a  dismissal  of  the  petition. 

Plaintiff's  reply  admits  that  defendant  incurred  expense,  the 
amount  of  which  she  does  not  know,  in  laying  its  main  pipes  in  Nor- 
wood, but  claims  that  it  was  incurred  since  the  bringing  of  this  action  -t 
as  to  the  other  expenses  she  has  no  knowledge. 

A  temporary  restraining  order  was  refused  upon  these  pleadings, 
and  on  final  hearing,  the  facts  alleged  in  the  answer  were  proved. 

The  plaintiff  is  a  married  lady,  living  in  Avondale,  but  owning  an 
unimproved  lot  in  Norwood.  She  shows  no  injury  to  herself  by  reason 
of  the  passage  of  this  ordinance,  and  this  suit  seems  to  be  brought  for 
the  purpose  of  testing  the  power  of  a  municipality  to  grant  a  natural 
gas  franchise.  Before  reaching  this  question,  however,  I  must  determine 
whether  the  plaintiff  is  entitled  to  such  an  adjudication.  Upon  the  pre- 
liminary hearing  for  a  restraining  order  I  found  she  was  not,  and  the 
final  hearing  only  confirms  me  in  this  view.  Let  me  cite  Columbus  v. 
Gas  &  Fuel  Co.  14  Dec.  261,  since  affirmed  by  the  circuit  court,  without 
report,  March  20,  1904,  and  by  the  Supreme  Court,  without  report, 
Columbus  v.  Gas  Co.  72  Ohio  St.  632,  wherein  the  c:*v  of  Columbus  de- 
sired to  have  declared  null  and  void  the  franchises  theretotor?  crantefl 
to  defendant,  and  to  enjoin  it  from  taking  any  further  action  then 
under,  as  follows: 
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4 'Another  question  is  presented  by  reason  of  a  demurrer  filed  to 
the  first  defense  in  the  answer.  This  raises  the  question  as  to  whether 
or  not  the  municipality  is  now  estopped.  The  doctrine  of  estoppel  is  not 
applied  to  municipalities  with  that  vigor  with  which  it  applies  to  in- 
dividuals, and  for  a  good  reason.  A  municipality  only  has  those  powers 
which  are  expressly  granted  it  by  statute  and  which  are  necessary  to 
carry  out  these  grants  in  a  proper  manner.  People  who  deal  with  munic- 
ipalities must  do  so  at  arm's  length,  and  are  presumed  to  know.  Never- 
theless a  municipality  may,  under  proper  circumstances,  be  estopped  as 
to  anything  which  it  had  the  legal  right  and  power  to  do,  and  this 
doctrine  is  settled  as  being  the  correct  and  true  doctrine  with  reference 
to  municipalities,  unless  by  statute  that  estoppel  is  prevented.  In  the 
case  at  bar  it  would  be  unnecessary  for  this  court  to  decide  this  question, 
but  I  may  say  that  I  could  conceive  of  no  stronger  set  of  facts  which 
would  estop  the  city  than  the  ones  presented  here.  The  city  has  stood 
by  silently  and  permitted  the  defendant  company  to  fully  complete  and 
mature  all  its  plans,  to  expend  over  a  half  million  dollars  and  to  be 
now  in  the  very  act  of  supplying  about  thirteen  hundred  homes  with 
gas.  It  has  given  the  bond  required  and  taken  every  step  necessary  to 
perfect  its  rights  under  the  statute.  It  would  be  highly  inequitable  to 
permit  the  plaintiff  now  to  have  any  relief  by  injunction.  It  was  so 
decided  in  a  case  involving  somewhat  similar  equities  some  time  ago,  in 
the  case  of  Columbus  v.  Bohl,  13  Dec.  569. 

"The  action  of  the  plaintiff,  therefore,  in  this  case  is  without  merit. 
The  demurrer  to  the  first  defense  is  overruled  and  the  plaintiff's  action 
is  dismissed  with  costs." 

The  facts  in  the  aforesaid  case  are  similar  to  those  at  bar.  In  both 
cases  the  company  was  allowed  to  expend  its  money,  and  months  after- 
ward the  injunction  suit  was  filed. 

Possibly  the  best  illustration  of  the  rule  that  a  court  of  equity  re- 
mains passive  until  a  case  of  equity  is  presented,  is  the  case  of  Cincin- 
nati v.  Light  Co.  9  Dec.  438  (6  N.  P.  416),  affirmed  by  the  circuit  court, 
Pugh  v.  Light  Co.  10  Circ.  Dec.  573  (19  R.  594),  and  affirmed  without 
report  by  the  Supreme  Coifrt,  wherein  the  circuit  court  held  as  follows : 

"A  suit  in  equity  by  a  city,  asking  the  court  to  have  a  contract  be- 
tween it  and  the  electric  light  company  declared  invalid  and  for  an  in- 
junction on  the  ground  that  such  contract  was  ultra  vires,  cannot  be 
maintained  long  after  such  contract  had  been  entered  into  and  the 
electric  light  company  had  expended  a  very  large  amount  of  money  in 
performing  such  contract,  but  the  city  will  be  left  to  its  remedy  at  law." 

It  is  proper  to  quote  the  language  of  the  court  in  its  decision: 

"On  the  pleadings  as  thus  outlined  it  is  claimed  that  the  plaintiff 
is  entitled  to  have  the  said  contract  as  to  said  districts  forfeited  and  an 
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injunction  issued  to  restrain  the  parties  from  further  action  under  it, 
the  principal  grounds  being  the  original  contract  was  ultra  vires,  and 
that  the  effect  of  the  passage  of  said  ordinance  No.  237  was  to  put  an 
end  to  said  contract. 

"In  considering  both  of  these  questions  it  must  in  the  first  place 
be  borne  in  mind  that  the  plaintiff  has  come  into  a  -court  of  equity  ask- 
ing equity.  The  equity  asked  here  is  the  extraordinary  relief  by  in- 
junction and  a  forfeiture  of  a  contract.  An  injunction  can  only  issue 
upon  the  clearest  showing  of  right,  and  when  there  is  no  adequate 
remedy  at  law,  and  a  court  of  equity  is  certainly  a  very  poor  place  to 
come  to  ask  for  a  forfeiture  of  a  contract,  for  a  court  of  equity  never 
enforces  a  penalty  or  a  forfeiture.    2  Story,  Equity  Sec.  1319. 

"The  requirements  exacted  of  one  who  comes  into  a  court  of  equity 
are  well  known  and  plain  and  simple.  A  homely  but  expressive  state- 
ment of  one  of  these  fundamental  principles  is,  that  one  who  comes  into 
a  court  of  equity  must  come  with  clean  hands. 

"In  the  case  of  Win.  M.  Ampt,  a  taxpayer  on  behalf  of  the  city, 
versus  this  company,  wherein  it  was  sought  to  enjoin  the  carrying  out 
of  this  contract  between  said  city  and  said  company,  and  wherein  it  was 
shown  that  said  action  had  not  been  brought  until  long  after  said  con- 
tract had  been  made,  and  the  defendant  relying  thereon  had  in  good 
faitji  gone  on  and  expended  an  immense  sum  of  money  in  erecting  a 
plant  and  appliances  to  carry  out  said  contract,  and  had  entered- upon 
the  performance  of  the  same,  and  it  was  not  shown  but  what  the  con- 
tract was  a  just  and  fair  one  and  beneficial  to  the  city,  we  were  of  the 
opinion  that  it  did  not  present  a  case  for  equitable  interference,  and 
whether  the  contract  was  ultra  vires  or  not  was  wholly  immaterial,  and 
we  would  not  consider  it,  but  would  leave  the  parties  to  their  remedy  at 
law,  for  the  conduct  of  the  plaintiff  in  not  asserting  its  rights  before  the 
large  expenditures  have  been  made,  was  such  as  to  preclude  him  from 
asking  equity.  So  at  the  present  time,  at  a  still  later  date,  we  must 
hold  as  we  did  hitherto  that  we  wrill  not  consider  whether  the  contract 
is  ultra  vires  or  not.  Plaintiff's  conduct  is  such  as  not  to  entitle  it  to 
any  equitable  relief  on  this  ground  even  if  the  contract  is  ultra  vires. 
for  it  has  not  done  equity.' ' 

The  case  of  State  v.  Bader,  3  Dec.  99  (1  N.  P.  394),  tried  by  me 
as  county  solicitor,  is  also  in  point.  Therein  Mr.  Alter  tried  to  enjoin 
the  improvement  of  Indian  Hill  avenue  under  an  unconstitutional  en- 
actment, but  the  common  pleas,  circuit  and  Supreme  Courts  held  him 
estopped,  because  the  suit  was  brought  after  the  taxes  had  Keen  col- 
lected and  were  in  the  county  treasury,  ready  to  pay  for  the  improve- 
ment about  to  be  made. 
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But  further  citations  are  unnecessary.  While  I  have  made  an  ex- 
amination of  the  principal  question  involved,  having  reached  the  con- 
clusion stated  as  to  plaintiff's  rights,  a  decision  upon  the  city's  power 
to  enter  into  such  a  contract,  would  only  be  an  obiter  dictum. 

Petition  dismissed. 


APPEAL  BONDS— BANKRUPTCY— JUDQMENTS. 

[Cuyahoga  Common  Pleas,  December,  1906.] 
D.  T.  Merritt  et  al.  v.  T.  W.  Pritchard. 

1.  Judgment  Pinal  Determination  of  a  Duty  or  Liability. 

A  judgment  is  a  final  determination  of  the  rights  of  the  parties  in  action. 
It  affirms  that  a  legal  duty  or  liability  does  or  does  not  exist  and  cannot 
be  granted  for  any  other  purpose. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Judgments  and  Decrees/'  §§ 
3361.— Ed.] 

2.  Special  ob  Qualified  Judgment  Unknown  in  Ohio. 

Special  or  Qualified  judgments,  for  a  particular  purpose,  are  unknown 
in  Ohio. 

3.  Discharge  in  Bankruptcy  Bars  Further  Judgment — Releases  Surety  on 
Appeal  Bond. 

A  discharge  in  bankruptcy,  properly  plead  by  a  defendant,  is  an  absolute 
bar  to  judgment  against  him,  and  therefore  to  a  right  of  action  on  an 
appeal  bond,  where  judgment  is  a  condition  precedent. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Bankruptcy,"  §§  327-353. — Ed.] 

[Syllabus  by  the  court.] 

L.  J.  Grossman,  for  plaintiffs. 
R.  H.  Lee,  for  defendant . 

KEELER,  J.  # 

Cfn  February  11,  1904,  the  firm  of  Merritt,  Elliott  &  Co.  obtained 
a  judgment  in  a  justice's  court  against  T.  W.  Pritchard. 

On  February  17,  1904,  the  defendant  gave  an  appeal  bond  signed 
by  one  Chas.  F.  Greenhalgh,  who,  among  other  things  in  said  bond, 
agreed  and  promised  that  "if  judgment  be  adjudged  against  the  de- 
fendant on  the  'appeal"  he  would  satisfy  the  same,  and  he  also  under- 
took that  the  defendant  would  prosecute  his  appeal  to  effect.  The  ap- 
peal was  perfected  on  March  9,  and  on  June  4,  1904,  the  plaintiffs  filed 
their  petition  asking  for  judgment.  On  August  24,  1904,  the  defendant 
filed  his  answer  stating,  among  other  things,  that  on  March  12,  1904,  he 
filed  his  petition  in  bankruptcy  in  the  district  court  of  the  United  States 
for  the  northern  district  of  Ohio,  complying  therein  with  all  the  re- 
quirements of  the  national  bankruptcy  act  of  congress ;  that  on  the  same 
date  he  was  adjudged  a  bankrupt  and  that  on  May  21,  1904,  he  received 
from  said  court  a  discharge  from  all  debts  and  claims,  which  were  made 
payable  by  said  act  against  his  estate,  and  which  existed  on  the  said 
17  Dec,    Vol.  17 
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March  12,  1904,  the  day  on  which  the  petition  for  adjudication  was 
filed  by  him.  He  says  further  that  the  claim  of  the  plaintiff  was  prov- 
able against  his  estate  in  bankruptcy,  and  was  owing  to  the  plaintiff 
before  he  filed  his  petition  and  was  declared  a  bankrupt,  and  that  said 
claim  was  scheduled  in  time  for  proof  and  allowance,  and  that  he  was 
discharged  from  it. 

The  plaintiffs,  replying,  say  that  the  discharge  from  the  obligation 
sued  on  does  not  have  the  effect  of  releasing  the  surety  on  the  appeal 
'bond,  and  that  they  are  entitled  to  judgment,  in  spite  of  his  discharge 
in  bankruptcy,  so  that  they  can  proceed  against  the  surety,  who  was 
in  no  way  released  from  liability  to  plaintiffs  on  the  bond  by  reason  of 
his  discharge. 

Two  questions  are  presented  by  the  pleadings :  * 

First.  Can  a  judgment  be  taken  in  this  court  against  the  defend- 
ant, he  having  been  discharged  from  the  debt  in  question  by  the  pro- 
ceedings in  bankruptcy? 

Second.  Is  the  surety  liable  to  plaintiffs,  notwithstanding  the  dis- 
charge of  the  defendant? 

The  sole  and  only  purpose  of  the  judgment  sought  is  to  enable  the 
plaintiffs  to  proceed  against  the  appeal  bond. 

What  is  a  judgment  and  what  are  its  consequences?  It  is  the* 
determination  of  the  law  pronounced  by  a  competent  court,  as  the  re- 
sult of  an  action  instituted  in  such  court,  affirming  that,  in  the  matters 
submitted  for  its  decision,  a  legal  duty  or  liability  does  or  does  not  ex- 
ist— a  final  determination  of  the  rights  of  the  parties  in  action.  A  judg- 
ment against  the  defendant  would  confer  upon  the  plaintiffs  the  right 
to  issue  execution  for  its  enforcement.  There  would  be  an  indisputable 
obligation  on  the  part  of  the  defendant  to  the  plaintiffs,  subject  to  the 
processes  of  the  court.  It  would  create  a  lien  upon  any  real  estate  he 
might  own  which  would  follow  the  land  into  the  hands  of  other  pur- 
chasers and  which  might  be  enforced  by  the  seizure  and  sale  of  the  prop- 
erty subjected  to  it.  It  would,  furthermore,  constitute  a  vested  right 
of  property  in  the  plaintiffs,  and  it  might  establish  either  an  evidence 
or  a  source  of  title.  These  are  some  of  the  consequences  that  would  flow 
out  of  a  judgment  against  the  defendant.  They  are  serious  and  should 
not  be  fastened  upon  him  without  the  clearest  legal  right.  The  defend- 
ant owes  nothing  to  the  plaintiffs.  That  is  virtually  conceded,  and  the 
court  would  be  obliged,  therefore,  to  find  for  the  defendant,  in  the  ab- 
sence of  a  confession  of  judgment.  That  would,  of  course,  end  the  mat- 
ter, and  plaintiffs  would  be  estopped  from  proceeding  further,  unless 
a  judgment  could  be  entered  for  a  purpose  other  than  to  determine 
whether  a  legal  liability  does  or  does  not  exist.  I  know  of  no  statute  or 
rule  of  procedure  in  Ohio  that  permits  it.  The  court  could  not  enter 
a  judgment  and  then  excuse  itself  for  doing  so  by  saying  the  real  object 
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was  to  hold  somebody  else.  That,  it  seems  to  me,  would  be  to  make  a 
farce  of  the  law. 

On  this  proposition,  however,  plaintiffs  refer  to  HUl  v.  Harding, 
130  U.  S.  699  [9  Sup.  Ct.  Rep.  725;  32  L.  Ed.  1083],  and  say  that  such 
a  judgment  can  be  entered  with  a  perpetual  stay  of  execution  as  to  the 
defendant  for  the  purpose  only  of  reaching  the  surety.  That  was  an 
Illinois  case,  and  first  reading  of  the  syllabus  would  seem  to  be  con- 
vincing that  plaintiffs'  contention  is  right.  But  the  facts  there  (Hill 
v.  Harding,  116  111.  92  [4  N.  E.  Rep.  361])  were  not  at  all  like  those 
here.  A  verdict  was  entered  April  12,  to  which  a  motion  for  a  new  trial 
was  filed*  On  April  22  the  defendant  filed  his  petition,  in  bankruptcy, 
and  on  May  1  he  was  adjudged  a  bankrupt.  On  May  7  he  filed  his  certif- 
icate in  the  state  court,  and  asked  for  a  stay  of  the  formal  entering  of 
judgment  on  the  verdict  because  he  was  a  bankrupt'.  The  motion  was 
overruled,  and  appeal  was  taken  to  the  United  States  Supreme  Court. 
"Verdict  had  been  returned,  and  the  court  in  entering  judgment  was  not 
adding  any  new  liability.  His  bankruptcy  had  not  been  pleaded,  and 
was  therefore  not  an  issue  before  verdict.  He  could  not  plead  it,  for 
it  was  too  late,  and  bankruptcy  not  pleaded  is  no  bar.  Holyoke  v. 
Adams,  59  N.  Y.  233,  239.  The  only  remedy  to  be  had  was  the  one 
the  court  granted,  to  wit,  a  stay  of  execution  for  the  purpose  of  reaching 
the  bond. 

Besides,  Justice  Gray  in  the  discussion  of  the  case,  page  703,  says: 

"Whether  'the  judgment  is  defeated  by  the  bankruptcy  of  the 
person,  for  whom  the  obligation  is  assumed,'  depends  not  upon  any  pro- 
vision of  the  bankrupt  act,  but  upon  the  extent  of  the  authority  of  the 
state  court  under  the  local  law.  *  *  *  There  is  nothing  in  the 
bankrupt  act  to  prevent  the  rendering  of  such  a  judgment/ ' 

Neither  is  there  any  specific  authority  given  by  the  act  that  it  can 
be  done,  nor  can  such  authority  be  inferred  from  it.  That  it  can  be 
done  in  Illinois  seems  to  be  the  settled  practice  there,  under  certain 
circumstances. 

It  is  upon  that  theory,  I  take  it,  that  such  a  judgment  was  entered 
in  that  case,  and  I  am  not  prepared  to  say  it  could  not  be  done  in  Ohio 
under  like  conditions.  In  Massachusetts  the  question  seems  to  be  settled 
by  statute,  and  Monroe  v.  Upton,  50  N.  Y.  593,  indicates  a  like  practice 
in  that  state.  In  the  case  at  bar,  however,  the  debt  was  one  provable  in 
bankruptcy.  Defendant  was  discharged  from  it;  the  remedy  to  enforce 
its  payment  was  destroyed,  and  he  pleaded  his  discharge  while  still  on 
the  merits  of  the  original  action,  which  is  an  absolute  bar  to  any  judg- 
ment against  him.  Tulbott  v.  Suit,  68  Md.  443  [13  Atl.  Rep.  356] ; 
Payne  v.  Able,  70  Ky.  (7  Bush.)  344,348  [3  Am.  Rep.  316]. 

The  second  question  raised  by  the  pleadings  is,  therefore,  settled, 
for  if  there  can  be  no  judgment,  there  can  be  no  right  of  action  against 
the  surety,  the  judgment  being  a  condition  precedent.  Plaintiffs  in- 
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sist,  however,  that  the  discharge  in  bankruptcy  in  no  way  relieved  the 
surety  from  liability  to  them  on  the  bond,  and  they  cite  Farrell  v.  Finch, 
40  Ohio  St;  337.  One  Clfcrkson  obtained  his  discharge  in  bankruptcy 
while  a  suit  against  him  was  on  appeal  to  the  court  of  common  pleas 
(as  here).    The  court  says : 

"The  discharge  of  Clarkson  *  *  *  did  not  release  Farrell/' 
the  surety  on  the  appeal  bond,  "from  liability  on  the  undertaking  for 
appeal.' ' 

The  decision  is  very  br^f ,  not  covering  over  a  dozen  lines,  and  I  am 
unable  to  learn  the  reasoning  of  the  court.  Whether  the  debtor  plead 
his  discharge  I  cannot  say.  I  am  inclined  to  think  he  did  not.  In  that 
case  it  would  be  true  that  the  discharge  would  not,  of  itself,  relieve  the 
surety.  But  having,  as  here,  plead  his  release,  the  surety  could  not  be 
reached. 

Plaintiffs  cite  Sec.  16  of  the  national  bankruptcy  act  (30  U.  S.  Stat. 
at  L.  544,  550)  as  follows^ 

"The  liability  of  a  person  who  is  a  codebtor  with,"  or  guarantor  or 
in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt." 

Who  is  a  bankrupt?  The  national  act  defines  the  word  to  mean 
"a  person  against  whom  an  involuntary  petition  *  *  *  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged 
a  bankrupt.' '  He  is  not  necessarily,  as  commonly  understood,  a  person 
who  is  unable  to  pay  his  debts.  Under  this  definition  Greenhalgh  was 
at  no  time  a  surety  for  a  bankrupt,  for  the  defendant  was  discharged 
May  21,  1904,  and  the  date  of  the  appeal  bond  is  February  17,  1904, 
some  three  months  prior.  That  section,  therefore,  does  not  apply  to  the 
facts  here. 

Moreover,  Sec.  16  of  the  act  manifestly  refers  to  eodebtors,  guar- 
antors, or  sureties  for  the  bankrupt  on  the  same  or  original  debt,  the 
debt  on  which  the  release  is  given  by  the  discharge.  14  Am.  Bankr. 
Rep.  20;  Abendroth  v.  Van  Dolsen,  131  U.  S.  66  [9  Sup.  Ct.  Rep.  619; 
33  L.  Ed.  57] ;  Brandenberg,  Bankruptcy  412. 

Furthermore,  "The  question  is  not,"  says  the  court  in  14  Am. 
Bankr.  Rep.  20,  "whether  the  discharge  of  the  defendant  released  the 
liability  of  the  surety,  but  whether  the  discharge  prevented  the  happen- 
ing of  the  contingency  upon  which  the  liability  of  the  surety  was  to 
arise.  If  no  judgment  can  be  rendered  against  the  defendant  because 
of  the  discharge  in  bankruptcy,  then  no  liability  exists  on  the  part  of 
the  surety.  The  discharge  of  the  bankrupt  prevents  the  surety  from 
incurring  liability  rather  than  releases  him.,, 

Says  Brandenberg,  page  415! 

"The  cases  are  numerous  in  which  it  has  been  held  that  if  one  is 
bound  as  surety  for  another  to  pay  any  judgment  that  may  be  rendered 
in  a  specified  action,  if  the  judgment  is  defeated  by  the  bankruptcy 
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of  the  person  for  whom  the  obligation  is  assumed,  the  surety  will  be 
released,  for  the  obvious  reason  that  the  event  has  not  happened — i.  e.f 
judgment  against  defendant — on  which  the  liability  of  the  surety  was 
made  to  depend.  Of  this  class  of  obligations  are  appeal  bonds  and  the 
like." 

Also  Payne  v.  Able,  70  Ky.  (7  Bush.)  344,  348  [3  Am.  Rep.  316]. 

This  is,  of  course,  in  line  with  the  well-established  law  of  surety- 
ship. All  defenses  available  to  the  principal  may,  in  general,  be  re- 
sorted to  in  favor  of  the  promisor  in  suretyship.  If  the  principal  has 
been  released,  the  surety  will  be  released.  No  promise  to  pay  the  debt 
of  another  can  have  any  force  when  the  debt  of  the  other  is  satisfied. 
It  would  be  unjust  to  require  him  to  pay  it. 

Judgment  for  defendant. 


RES  ADJUDICATA. 

[Superior  Court  of  Cincinnati,  Special  Term,  1906.] 
United  States  Board  &  Paper  Co.  v.  Henry  C.  Yeiser,  Admr.,  et  al. 

I.  Judgment  as  Bab  to  Fubtheb  Suit  Based  ox  Same  Facts  ob  Tbansactions. 
A  corporation  having  appointed  certain  of  its  directors  selling  agents  of 
its  manufactured  product  upon  a  specified  commission  and  having  subse- 
quently, in  consequence  of  full  disclosures  showing  unfair  actions  of 
said  agents,  terminated  the  agency  and  brought  suit  for  balances  alleged 
to  be  due  upon  the  account  of  sales  made  them  and  prosecuted  said 
suit  to  judgment,  said  judgment  is  a  bar  to  a  further  suit  upon  the  same 
account,  based  upon  the  facts  and  conditions  known  or  substantially 
known  when  the  first  suit  was  instituted. 

[For  other  xases  in  point,  see  5  Cyc.  Dig.,  "Judgments  and  Decrees,"  SS 
962-966;  7  Cyc.  Dig.,  "Res  Adjudicata,"  §§  244-252.—Ed.] 
[Syllabus  by  the  court.] 

F.  M.  Gorman  and  E.  J.  Dempsey,  for  plaintiff. 

C.  B.  Matthews  and  Pogue  &  Pogue,  for  defendants . 

HOSEA,  J. 

A  brief,  summary  of  the  complicated  series  of  facts  shown  in  evi- 
dence in  this  cause  will  sufficiently  indicate  the  basis  of  this  opinion. 

The  firm  of  Browne  &  Stuart,  brokers  and  dealers  in  strawboard, 
binders'  board,  etc.,  were  instrumental,  in  connection  with  Charles  W. 
Bell,  their  sales  agent,  in  the  organization  of  a  manufacturing  corpora- 
tion, for  the  manufacture  of  strawboard  and  kindred  products,  whose 
stockholders  (excepting  themselves)  were  consumers  of  such  products. 
The  inducement  held  out  to  these  persons  was  the  representation  that 
Browne  &  Stuart  had  subscribed  for  one-fourth  of  the  entire  capitaliza- 
tion and  the  promise  to  adopt  a  plan  of  business  whereby  these  con- 
sumers should  obtain  their  supply  of  strawboard,  etc.,  constituting  the 
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raw  material  of  their  manufacture,  at  reduced  rates;  the  assurance  of 
dividends  to  accrue  from  sale  of  the  remainder  of  the  manufacturing 
output  to  the  general  public  at  full  market  rates;  and  an  agreement  to 
carry  out  said  plan  strictly  in  letter  and  spirit  in  suchwise  that  these 
advantages  should  not  be  in  any  way  impaired. 

The  corporation  being  thus  organized  upon  the  apparent  disposi- 
tion of  a  large  majority  of  the  stock  at  par  for  cash,  Browne  was  elected 
president,  Stuart  a  director,  and  Bell  secretary  and  treasurer;  but  the 
nature  of  Bell's  relation  to  Browne  &  Stuart  as  sales  agent  was  not 
disclosed  to  the  stockholders. 

A  by-law  was  immediately  adopted,  providing  in  substance  that 
each  stockholder  might  purchase  at  a  specified  reduced  price  and  in 
the  proportion  borne  by  his  stock  to  the  entire  capital  stock  of  the  com- 
pany, preference  in  deliveries  being  given  to  stockholders  over  others. 

I  may  say  in  passing,  that,  were  the  construction  and  meaning  of 
this  by-law  here  open  to  question,  I  should  be  inclined  to  hold,  upon  the 
general  representations  and  inducements  made  to  intending  stockholders 
by  Browne  &  Stuart,  and  in  view  of  the  fact  and  terms  of  the  agency 
subsequently  conferred  upon  them,  that  this  by-law  applied  only  to 
such  stockholders  as  were  consumers  of  the  product  manufactured  by 
the  company,  as  raw  material  in  their  own  business,  and  did  not  apply 
to  Browne  &  Stuart,  whose  sole  business  was  selling  such  products  "to 
the  general  public  for  profit  to  themselves.  It  is  unreasonable  to  sup- 
pose it  was  the  intention  to  create  a  source  and  means  of  competition 
in  the  sales  of  the  product  of  the  company  to  the  general  public  which 
would  inevitably  impair  the  means  of  profit  which  was  the  life  blood  of 
the  company. 

The  company  having  purchased  a  manufacturing  plant  and  begun 
production,  Browne  &  Stuart  were  appointed  on  December  19,  1896, 
selling  agents,  with  a  commission  of  7  per  cent  on  gross  sales,  with  re- 
bate of  3  per  cent  for  cash  in  ten  days.    * 

At  the  directors'  meeting  on  April  26,  1897,  Mr.  Bell,  as  secretary 
and  treasurer,  made  a  detailed  written  report  of  the  operations  of  the 
company,  containing  a  remarkable  disclosure  of  collusion  between  him- 
self and  Browne  &  Stuart,  whereby  the  entire  product  of  the  manu- 
facture (with  a  trifling  exception)  had  been  sold  to  Browne  &  Stuart 
at  "stockholders  prices' '  and  by  them  resold  to  stockholders  and  others, 
and  an  allowance  made  Browne  &  Stuart  of  the  7  per  cent  agency  com- 
mission and  3  per  cent  for  cash  whether  paid  or  not,  upon  all  sales. 

It  is  also  shown  that  with  the  orders  given  by  Browne  &  Stuart, 
from  time  to  time  were  shipping  directions  with  names  and  addresses 
of  ultimate  purchasers,  and  that  the  goods  were  in  fact  thus  shipped 
direct  from  the  mill.  Immediately  thereafter  the  directors  rescinded 
the  resolution  appointing  Browne  &  Stuart  selling  agents,  and  declared 
war.    The  first  gun  was  fired  by  Browne  &  Stuart  who  sued  the  com- 
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pany  on  May  3,  1897,  in  the  Hamilton  county  common  pleas  for  $25,000 
damages  «for  breach  of  the  agency  contract  (which  resulted  in  judgment 
for  defendant  October  10,  1904). 

The  company  replied  to  this  attack  by  a  suit  against  Browne  & 
Stuart  in  the  superior  court,  filed  on  May  6,  1897,  for  a  balance  alleged 
to  be  due  from  Browne  &  Stuart  upon  the  account  involved  in  and  re- 
sulting from  the  agency  contract  for  the  month  of  April,  1897, — which 
resulted  in  judgment  for  plaintiff  April  14,  1899. 

The  company,  also,  about  May,  1897,  filed  a  bill  in  equity  in  the 
United  States  circuit  court  for  the  sixth  circuit  of  Ohio,  to  cancel  the 
stock  ($25,000)  obtained  by  Browne  &  Stuart,  upon  the  ground  of 
fraud.  In  this  suit  it  was  shown  that  by  deceptive  presentation  of  ac- 
counts it  was  made  to  appear  that  Browne  &  Stuart  had  paid  cash  for 
their  subscription.  Whereas  in  fact  no  payment  had  been  made,  the 
apparent  payment  being  a  deceptive  profit  made  by  Browne  &  Stuart 
in  the  purchase  of  the  mill  to  the  amount  of  said  subscription — the 
company  paying  a  correspondingly  increased  amount  in  the  purchase 
of  the  mill  property  above  the  actual  selling  price  received  by  the  former 
owners. 

A  survey  of  these  and  other  matters  thus  brought  to  light  shows 
a  condition  of  affairs,  well  calculated  to  justify  the  interposition  of  a 
court  of  equity,  unless  indeed  a  bar  is  interposed  by  the  acts  or  want  of 
diligence  of  the  wronged  parties  themselves.  The  claim  of  Browne  & 
Stuart  to  reimbursement  for  money  paid  Bell  on  account  of  salary  as 
general  manager  of  the  mill  is  not  sustained.  The  .proof  shows  that  he 
was  employed  by  Browne  &  Stuart  as  salesman  under  a  contract  en- 
titling him  to  one-half  of  the  profit  to  be  derived  from  their  agency  con- 
tract. The  mill  was  operated  by  a  superintendent  paid  by  the  company 
and  the  testimony  strongly  indicates  that  Bell's  official  position  in  the 
company  was  and  was  intended  to  be  in  the  interest  of  Browne  &  Stuart 
and  was  adverse  to  that  of  the  company. 

The  defense  of  counterclaim  for  promoters'  services  in  organizing 
the  company  rests  upon  no  better  foundation — in  fact  no  foundation 
in  reason  or  proof.  This  defense  was  made  in  the  suit  in  the  United 
States  court  and  there  adjudicated,  and  its  decree  is  conclusive  in  this 
connection. 

The  defense  of  res  adjudicate/,  based  upon  the  former  suit  in  this 
court,  presents  a  more  difficult  question. 

It  is  undoubtedly  true,  and  it  is  a  salutary  rule,  that  when  corporate 
officers  deal  with  the  corporation  for  their  private  benefit  at  the  expense 
of  their  trust  the  presumption  of  fairness  is  against  them  to  the  extent 
that  they  must  be  prepared  to  show  the  fairness  of  the  transactions  in 
every  respect. 

The  transactions  of  defendants  in  this  case  do  not  bear  the  test  of 
good  faith.    Prom  the  outset  and  in  every  aspect  they  disclose  a  purpose 
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to  so  organize,  arrange  and  conduct  the  business  of  the  company  as  to 
obtain  an  unfair  advantage  at  the  expense  of  the  stockholders.  Part 
of  the  wrong  has  been  remedied  by  the  United  States  court;  and  that 
which  remains  relates  solely  to  the  sale  transactions  involved  in  the  ac- 
count between  the  parties,  and  part  of  that  account  was  the  basis  of  the 
former  suit  in  this  court  and  the  judgment  in  the  same  is  now  pleaded  in 
bar.  Transactions  of  this  character  must  be  objected  to  seasonably. 
Equity  favors  diligence  and  requires  action  by  those  wronged,  within 
a  reasonable  time  after  the  discovery  of  the  wrong  or  after  knowledge 
of  facts  that  put  the  parties  upon  inquiry  or  if  the  facts  could  be  dis- 
covered by  reasonable  diligence.  Twin  Lick  OH  Co.  v.  Marbury,  91  U. 
S.  587  [23  L.  Ed.  328]. 

In  the  present  case  the  company  was  placed  in  possession  of  all 
the  material  facts  on  April  26,  1897,  by  the  report  of  the  secretary, 
whose  conscience  was  apparently  quickened  by  the  refusal  of  Browne 
&  Stuart  to  further  divide  the  unfair  profits  evenly.  The  company  then 
knew  that  the  entire  product  of  the  mill  had  been  absorbed  by  Browne  & 
Stuart  at  stockholders'  rates,  lessened  by  the  agency  commission  and 
cash  discount,  and  they  knew  the  names  and  addresses  of  the  ultimate 
purchasers.  A  little  figuring  on  the  basis  of  the  prevailing  market  price 
would  have  approximated  the  exact  profit  made  by  Browne  &  Stuart 
to  which  the  company  was  entitled  and  more  exact  information  was 
within  reach. 

In  May  immediately  succeeding,  and  with  full  knowledge  of  all  the 
facts  given  in  the -secretary's  report,  the  company  brought  its  suit  in 
the  superior  court  against  Browne  &  Stuart,  upon  part  of  the  agency 
account. 

It  is  familiar  law  that  a  demand  cannot  be  split  up  to  form  the 
basis  of  different  suits;  and  the  earlier  suit  therefore  is  conclusively 
presumed  to  cover  the  entire  demand  of  the  company  upon  the  sales 
account  of  Browne  &  Stuart  up  to  and  including  May,  1897. 

It  is  urged  in  argument  that  this  former  suit  was  against  Browne 
&  Stuart  as  purchasers  and  not  as  agents ;  but  if  this  be  £0,  then  its 
result  is  even  more  certainly  fatal  to  the  present  action,  for  a  party 
cannot  be  sued  in  two  capacities  separately  for  the  same  thing.  But  it  is 
significant  that  the  court,  in  rendering  its  judgment  in  that  suit,  re- 
duced the  amount  of  recovery  by  an  amount  about  equal  to  the  agency 
commissions  and  cash  discount — from  which  it  is  to  be  inferred  that 
the  capacity  of  defendants  as  agents  was  recognized  and  that  the  judg- 
ment was  rendered  on  this  basis. 

While  it  is  regrettable  that  these  facts  force  the  legal  conclusion 
that  the  offending  parties  cannot  now  be  made  to  disgorge  their  ill- 
gotten  gains,  the  conclusion  seems  to  me  none  the  less  irresistible  imder 
the  well-established  rules  of  law.  The  door  remained  open  until  Sep- 
tember, 1899,  the  date  of  the  entry  of  judgment  in  said  former  suit, 
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for  suitable  amendments  or  for  the  dismissal  of  the  old  and  the  bring- 
ing of  a  new  suit;  but  the  submission  of  that  cause  to  trial  and  the 
entering  of  judgment  was  fatal,  and  I  am  compelled  to  hold  the  defense 
on  this  point  sustained,  and  that  said  suit  and  judgment  are  a  bar  to 
the  present  action.  It  follows  that  the  judgment  here  must  be  for  de- 
fendants and  it  is  so  ordered. 


EXECUTION. 

[Cuyahoga  Common  Pleas,  November  16,  1906.] 
Mary  Morrow,  Admx.,  v.  Welcome  T.  Blue  et  al. 

Obihs  in  Am  of  Execution  Is  not  a  Final  Oboeb. 

In  a  proceeding  in  aid  of  execution,  the  order  of  a  justice  to  a  debtor  of 
the  judgment  debtor  to  pay  his  debt  to  the  judgment  creditor  is  not  a 
final  order  upon  which  judgment  as  of  course  can  be  taken,  but  the  ac- 
tion on  such  order  must  be  a  regular  civil  action  in  which  the  defendant 
may  offer  any  defenses  he  may  have. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Execution,"  §§  551-554.— Ed.] 

[Syllabus  by  the  court] 

Alexander  Martin,  for  plaintiff. 

Bacon  &  Clay,  for  defendants: 

Cited  and  commented  upon  the  following  authorities.  Revised 
Statutes  6680-1  to  6680-5  (Lan.  10264  to  10268) ;  Deveaux  v.  Leslie,  9 
Circ.  Dec.  480  (18  R.  482)  ;  Carlin  v.  Bower,  24  O.  C.  C.  153;  Duffey  v. 
Reardon,  ?0  Ohio  St.  328  [71  N.  E.  Rep.  712] ;  26  Am.  &  Eng.  Enc.  Law 
(2  ed.)  612;  Rev.  Stat.  6498  to  6505  (Lan.  10075  to  10082);  Rice  v. 
Whitney,  12  Ohio  St.  358 ;  Secor  v.  Witter,  39  Ohio  St.  218. 

BEACOM,  J. 

Plaintiff  obtained  judgment  in  a  justice  of  the  peace  court 
against  one  Malham.  Subsequently  she  instituted  proceedings 
in  aid  of  execution  in  a  justice  court  and  such  proceedings 
were  had  that  the  justice  found,  "That  there  was  sufficient  money 
in  possession  of  defendants  to  satisfy  said  judgment  and  costs, 
and  ordered  defendants  to  pay  same  to  plaintiff,  to  be  applied  first,  to 
payment  of  costs,  and  balance  to  said  judgment."  A  civil  action  was 
then  instituted  in  a  justice  court  against  defendants  herein  for  enforce- 
ment of  said  order.  Judgment  was  rendered  in  favor  of  defendants  in 
that  court,  and  the  case  is  now  pending  in  this  court  on  appeal.  Plaintiff 
in  her  petition  sets  forth  substantially  the  facts  stated  above  and  no  more, 
simply  alleging  that  she  obtained  judgment  against  Malham;  that  she 
began  a  proceeding  in  aid  of  execution ;  that  the  justice  made  the  find- 
ing and  issued  the  order  recited  above,  and  prays  for  judgment.  To  this 
defendants  demur,  and  say  the  finding  and  order  of  the  justice  do  not 
alone  constitute  facts  sufficient  on  which  to  maintain  an  action,  but 
that  it  is  necessary  further  to  aver  that,  at  time  said  order  was  made, 
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defendants  herein  were  actually  indebted  to  the  judgment  debtor,  Mal- 
ham. 

Proceedings  in  aid  of  execution  are  authorized  by  Rev.  Stat  6680-1 
to  6680-5  (Lan.  10264-10268).  Subsection  4  provides,  in  substance,  that, 
if  it  appear  that  the  person  examined  is  liable  for  any  money  to  the 
judgment  debtor,  the  justice  shall  order  such  person  to  pay  the  same 
to  the  judgment  creditor. 

Is  this  order  a  final  order  in  the  nature  of  a  judgment,  or  does  it 
operate  simply  to  attach  the  property  to  which  the  order  relates,  as  does 
-  an  order  in  garnishment.  In  proceedings  against  a  garnishee  it  is  pro- 
vided in  Rev.  Stat.  6504  (Lan.  10081)  : 

"If  the  garnishee  *  *  *  fail  to  comply  with  the  order  of  a 
4  justice  to  *  *  *  pay  the  money  owing,  *  *  *  the  plaintiff 
may  proceed  against  him  in  an  action,  in  his  own  name*  as  in  other 
cases,  *  *  *  and  judgment  may  be  rendered  *  *  *  for 
the  amount  of  the  property  *  *  *  of  the  defendant  in  the  posses- 
sion of  the  garnishee." 

The  court  is  of  opinion  that  the  order  to  the  garnishee  is  in  all  re- 
spects of  the  same  character  as  the  order  to  the  person  examined  in  a 
proceeding  in  aid  of  execution.  In  each  case  the  order  operates  only 
as  an  attachment  and  is  in  no  sense  analogous  to  a  judgment.  The  sub- 
sequent proceedings  against  the  garnishee  have  been  stated  above.  In 
the  case  of  a  proceeding  in  aid,  Rev.  Stat.  6680-5  (Lan.  10268)  provides 
that,  if  the  person  examined  fails  to  comply  with  said  order,  the  judg- 
ment creditor  may  proceed  against  said  person  by  civil  action  and  judg- 
ment may  be  rendered  in  favor  of  the  judgment  creditor  for  what  shall 
appear  to  be  owing- the  judgment  debtor  by  such  person.  An  appeal 
6hall  lie  from  such  proceeding  to  the  court  of  common  pleas  in  like 
manner  as  from  other  judgments." 

Revised  Statutes  6504  and  6680-5  (Lan.  10081  and  10268)  are  sub- 
stantially identical.  The  proceeding  in  garnishment  and  that  in  aid 
of  execution  are  both  proceedings  by  a  creditor  against  a  third  person 
who  is  indebted  to  the  claimant's  debtor.  In  both  proceedings  the  jus- 
tice is  authorized  by  the  statutes  to  make  "an  order/ '  to  the  person 
who  is  said  to  be  so  indebted  to  the  claimant's  debtor,  to  pay  what  he 
.  has  in  his  possession,  not  to  the  debtor  but  to  the  debtor's  creditor.  The 
*  two  last-mentioned  sections  of  the  statutes,  providing  for  the  proceed- 
-,  ings  which  may  be  had,  after  the  oiUer  has  been  made,  and  after  the 
\  person  ordered  to  pay  has  failed  to  do  so.  are  in  almost  the  same  lan- 
guage, and  the  later  section  was  probably  intended  to  be  a  copy  of  the 
earlier. 

If  the  claim  of  plaintiff  herein,  that  the  order,  upon  the  person  ex- 
amined, to  pay  the  money  into  court,  is  a  final  order,  be  a  tenable  propo- 
sition, then  it  is  extraordinary  that  the  legislature  did  not  provide  tor 
some  method  of  enforcing  this  order  without  bringing  further  action. 
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If  that  order  was  in  fact  a  judgment,  why  was  not  some  provision  made 
for  issuing  execution  to  satisfy  that  judgment  ?  If  it  were  a  final  order, 
why  require  the  plaintiff  to  go  through  the  formality  of  bringing  a 
•civil  action  in  order  to  ripen  that  into  a  judgment  which  was  already 
a  judgment  in  substance!  That  would  seem  to  require  the  doing  of  a 
vain  and  purposeless  thing.  Moreover,  if  the  contention  of  plaintiff 
be  true  that  said  order  is  a  final  order,  then  the  provision  that  plaintiff 
may  bring  a  civil  action  is  not  only  authorizing  him  to  do  a  purposeless 
thing,  but  more  extraordinary  still,  it  authorizes  the  bringing  of  an 
action  against  a  defendant  who  is  not  permitted  to  make  a  defense.  , 

Moreover,  plaintiff  herein  alleges  that  he  is  entitled  to  a  judgment 
for  the  amount  which  the  justice  in  the  proceeding  in  aid  ordered  paid, 
and  if  his  contention  that  that  was  a  final  order  be  correct,  then  he  is 
doubtless  correct  in  his  claim  that  such  is  the  proper  amount  for  which 
judgment  should  be  rendered  herein.  But  Rev.  Stat.  6680-5  (Lan. 
10268)  provides  that, 

"  Judgment  may  be  rendered  in  favor  of  the  judgment  creditor 
for  what  shall  appear  to  be  owing  the  judgment  debtor  by  such  person, 
*     *    •    not  exceeding  the  amount  of  such  order  and  the  costs. ' ' 

This  court  is  unable  to  reconcile  the  claim  of  plaintiff  with  this 
provision.  The  statute  plainly  says  that  in  the  civil  action  judgment 
may  be  rendered  for  the  plaintiff  for  what  the  defendant  appears  to  be 
owing  the  judgment  debtor.  This  means,  in  substance,  that  if  on  the 
trial  the  defendant  does  not  appear  to  owe  anything,  then  the  judgment 
for  plaintiff  must  be  for  nothing.  If  it  appear  that  he  owes  something, 
then  it  may  be  for  that  something,  but  what  amount  that  judgment  shall 
be  for  must  be  determined  in  the  trial  of  the  civil  action.  If  plaintiff's 
contention  be  true,  the  proceedings  provided  for  in  Rev.  Stat.  6680-5 
(Lan.  10268)  would  be  useless  and  vain. 

Plaintiff  claims  that  the  constitutional  requirement  that  no  one 
shall  be  deprived  of  his  right  to  have  a  jury  trial  is  not  violated  by  his 
theory  that  Rev.  Stat.  6680-4  (Lan.  10267)  provides  for  the  making 
of  a  final  order  by  a  justice,  for  the  reason  that  the  subsequent  section 
provides  for  an  appeal  from  the  findings  of  the  justice.  I  am  of  opinion 
that  that  provision  for  appeal,  in  the  subsequent  section,  applies  to 
the  proceedings  that  are  provided  for  in  that  subsequent  section.  The 
provision  for  appeal  follows  immediately  the  provision  for  the  institu- 
tion and  prosecution  of  a  civil  action.  If  the  provision  for  appeal  was 
intended  to  apply  to  the  subject-matter  of  Rev.  Stat.  6680-4  (Lan. 
10267)  instead  of  to  the  subject-matter  of  Rev.  Stat.  6680-5  (Lan. 
10268),  we  should  expect  the  legislature  to  have  incorporated  said  pro- 
vision for  appeal  in  the  former  section  instead  of  in  the  latter. 

But  it  is  claimed  by  plaintiff  that  the  circuit  court,  in  Carlin  v. 
Hower,  24  O.  C.  C.  153,  has  passed  upon  this  exact  question.  This  is 
correct.    That  was  the  ruling  in  that  case.    That  ruling  has  TOfcJ)een| 
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directly  or  expressly  reversed  by  the  Supreme  Court.  This  court 
would  probably  follow  the  circuit  court  in  that  ruling,  although  it  would 
do  so  unwillingly,  were  it  not  for  the  authority  of  a  dictum  of  the  Su- 
preme Court  in  the  case  of  Duffey  v.  Reardon,  70  Ohio  St.  328.  This 
case  was  decided  in  1904,  two  years  later  than  the  rendition  of  the 
decision  in  the  case  of  Carlin  v.  Hower,  supra.  In  that  Supreme  Court 
case,  on  page  333,  it  is  said  that  (omitting  unnecessary  words), 

"As  to  the  person  *  *  *  cited  to  appear  and  answer  in  such 
proceeding"  (proceeding  in  aid  of  execution),  "it  appears  from  this 
section  [Rev.  Stat.  6680-5;  Lan.  10268]  that  the  order  of  the  justice 
of  the  peace,  is  not  a  final  order,  precluding  further  inquiry  or  proceed- 
ings. The  party  may  decline  to  obey  the  order  of  the  justice,  and  in 
such  case  the  judgment  creditor  may  resort  to  a  civil  action  against 
him,  in  which  any  proper  defense  may  be  set  up  by  way  of  answer. 

"Similar  provisions  are  found  in  Sec.  5551  [Lan.  9080]  Rev.  Stat., 
regulating  attachment  and  garnishee  proceedings,  #  *  *  in  sections 
6503  and  6504  [Lan.  10080,  10081].  *  *  *  The  remedy  of  the 
garnishee  in  such  case  is  to  refuse  to  comply  with  the  order  and  haye 
his  rights  adjudicated  in  a  civil  action." 

The  Supreme  Court  has  said  herein,  in  substance,  that  the  pro- 
ceedings in  aid  of  execution  and  the  proceedings  against  a  garnishee 
are,  in  substance,  the  same  and  that  the  same  rules  apply  to  both  pro- 
ceedings. They  have  further  said  that  the  order  of  the  justice  in  a 
proceeding  in  aid  is  not  a  final  order;  that  it  does  not  preclude  "further 
inquiry  or  proceedings,"  and  that  the  party  examined  "may  decline 
to  obey  the  order  of  the  justice,"  and  further  that  in  case  he  be  sued 
by  the  judgment  creditor  "any  proper  defense  may  be  set  up  by  way  of 
answer. ' ' 

This  language,  it  is  true,  is  only  dictum.  The  question  involved 
herein  was  not  before  the  Supreme  Court  for  decision,  but  a  case  closely 
related  thereto  was  before  it.  The  court  was  passing  upon  the  question 
whether  or  not  such  order  of  the  justice  was  a  final  order  as  to  the 
judgment  debtor,  and  in  holding  that  such  order  was  final  as  to  him, 
they  discussed  the  question  whether  or  not  it  was  a  final  order  as  to 
the  third  person  alleged  to  be  indebted.  The  announced  opinions  of  the 
Supreme  Court  are  not  simply  the  language  of  the  judge  announcing 
the  opinion.  These  opinions  are  read  and  examined  and  discussed  at 
a  meeting  of  the  judges,  and  I  therefore  feel  warranted  by  this  dictum 
in  not  following  the  decision  in  the  case  of  Carlin  v.  Hower,  supra. 

Demurrer  sustained.     Plaintiff  excepts. 
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SCHOOLS  A1\D   SCHOOL   DISTRICTS— INJUNCTION. 

[Champaign  Common  Pleas,  October  8,  1906.] 
Wayne  Tp.  (Bd.  op  ED.)fv.  J.  Monroe  Shaul  et  al. 

1.  AtJTHOMTY  OF   COUNTY   COMMISSIONERS    TO   EMPLOY   TEACHERS. 

The  county  commissioners  are  authorized  to  employ  teachers  and  provide 
for  the  conduct  of  township  schools  only  on  failure  of  the  township  board 
of  education  to  make  such  provision;  and  when  such  board  of  education 
has  suspended  school  in  two  subdistricts  and  has  provided  transportation 
for  the  pupils  of  those  districts  to  other  schools,  it  is  not  a  failure  to 
make  lawful  provision  for  school  in  such  districts  and  the  county  com- 
missioners are  without  authority  to  interfere  with  the  management 
of  such  schools. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Schools  and  School  Districts," 

9§  371,  372.— Ed.] 

* 

2.  Discretion  of  Township  Board  of  Education  in  Management  of  Schools. 

A  township  board  of  education  having  exercised  its  judicial  discretion  in 
suspending  school  in  certain  subdistricts  and  changing  the  district  boun- 
daries and  having  provided  transportation  for  the  pupils  of  such  schools 
to  other  schools,  the  court  will  not  interfere  with  such  discretion  on  the 
ground  of  expediency  or  because  of  popular  disapproval  of  such  action. 
[For  other  case  in  point,  see  7  Cyc.  Dig.,  "Schools  and  School  Districts,"  §• 
181— Ed.] 

3.  Remedy  for  Interference  with  Schools  by  County  Commissioners. 

When  the  county  commissioners  have  wrongfully  Interfered  with  the  man- 
agement of  the  township  schools  by  unlawfully  employing  teachers  for 
certain  districts,  and  the  illegality  of  their  acts  does  not  appear  on  the 
face  of  the  record  of  their  proceedings,  the  remedy  of  the  township  board 
of  education  is  by  injunction,  to  restrain  the  teachers  so  employed  from 
teaching  in  the  schools  or  interfering  with  the  control  of  the  township 
board  over  such  schools. 

[Syllabus  approved  by  the  court.] 

E.  L.  Bodey  and  Buroker  &  Zimmer,  for  plaintiff: 

Proceedings  and  final  orders  of  trustees  and  county  commissioners 
may  be  reviewed  by  petition  in  error  and  reviewed  only  for  error  ap- 
pearing upon  the  record.  Raff  v.  Fuller,  45  Ohio  St.  495  [15  N.  E.  Rep. 
479] ;  Lewis  v.  Laylin,  46  Ohio  St.  663  [23  N.  E.  Rep.  288] ;  1  High, 
Injunction  Sec.  578. 

If  it  be  shown  contrary  to  what  appears  on  the  record  that  the 
board  of  commissioners  proceeded  without  jurisdiction,  injunction  may 
be  granted  for  there  is  no  adequate  remedy  at  law.  Anderson  v.  Hamil- 
ton Co..  (Comrs.)  12  Ohio  St.  635;  Hays  v.  Jones,  27  Ohio  St.  218. 

Injunction  is  the  proper  remedy.  Richland  Tp.  {Bd.  of  Ed.)  v. 
McFadden,  8  Dec.  57  (6  N.  P.  227). 

Duties  imposed  upon  the  township  board  of  education  are  like  those 
.  imposed  upon  many  other  public  officers,  either  ministerial  or  judicial. 
Place  v.  Taylor,  22  Ohio  St.  317. 

Ministerial  duties,  as  to  the  manner  in  which  they  may  be  per- 
formed, are  determined  by  the  statutes,    Judicial  duties  they  may  per- 
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form  or  not  perform  as  in  the  judgment  and  discretion  of  the  board 
it  may  seem  best.  That  such  judicial  discretion  of  a  public  officer  can- 
not be  controlled  by  the  courts  is  well  established  by  abundant  authority 
in  Ohio.  Cooper  v.  Williams,  4  Ohio  253  [22  Am.  Dec.  745] ;  Youmans 
v.  Board  of  Ed.  7  Circ.  Dec.  269  (13  R.  207) ;  Watkins  v.  Hall,  7  Circ. 
Dec.  434  (13  R.  255) ;  Walker  v.  Railway,  8  Ohio  38;  Mooers  v.  Smedley, 
6  Johns  Ch.  28;  State  v.  Chester  Tp.  (Bd.  of  Ed.)  25  O.  C.  C.  425; 
Hughes  v.  Board  of  Ed.  13  Ohio  St.  336;  Wood  Co.  (Comrs.)  v.  Par- 
gillis,  6  Circ.  Dec.  717  (10  R.  376) ;  State  v.  Shelby  Co.  (Comrs.)  3ft 
Ohio  St.  326. 
t  In  proceedings  under  Rev.  Stat.  3969  (Lan.  6441),  great  strictness 

.  is  required  as  he  who  would  avail  himself  of  the  remedy  therein  provided 
must  bring  himself  within  letter  and  spirit  of  the  law.  Duncan  v.  Drake- 
ley,  10  Ohio  45 ;  Bushnell  v.  Eaton,  Wri.  720 ;  Langdon  v.  Summers,  10 
Ohio  St.  77;  Conkling  v.  Parker,  10  Ohio  St.  28;  Webb  v.  Anspach,  3 
Ohio  St.  522;  White  v.  Woodward,  44  Ohio  St.  347  [7  N.  E.  Rep.  446] ; 
Cochran  v.  Hirsch,  6  Dec.  41  (4  N.  P.  34) ;  Hurd  v.  Robinson,  11  Ohio 
St.  232.  * 

The  only  failure  as  shown  by  the  evidence  was  the  failure  of  the 
board  to  employ  a  teacher  in  this  subdistrict  and  this  is,  in  fact,  no  . 
failure  in  view  of  the  action  of  the  board  formerly  taken  to  suspend 
the  school  in  this  subdistrict.    State  v.  Board  of  Education,  4  Dec.  329, 
335  (3  N.  P.  236). 

The  board  of  education  is  by  statute  made  a  legal  entry  and  is 
empowered  to  sue.     Rev.  Stat.  3971   (Lan.  6450).     Pugh  v.  State,  51 
Ohio  St.  116  [36  N.  E.  Rep.  783] ;  Edwards  v.  Whims,  15  Dec.  57. 
L.  D.  Johnson,  for  defendants. 

MIDDLETON,  J. 

This  case  and  Board  of  Education  of  Wayne  Tp.  Champaign 
Co.  Ohio,  v.  J.  Monroe  Shaul  and  Mabel  Kauffman  are  substantially 
the  same,  and  are  submitted  to  the  court  upon  the  petitions  of  the 
plaintiff  and  a  motion  on  behalf  of  the  defendant  to  dissolve  a  tempo- 
rary restraining  order  heretofore  granted  by  the  court,  restraining  the 
defendants  from  teaching  the  subdistrict  school  in  subdistricts,  numbers 
2  and  12,  respectively,  of  said  township.  With  the  exception  of  the 
name  of  the  defendant  and  numbers  of  the  subdistrict,  the  petitions  are 
the  same. 

In  the  case  against  J.  Monroe  Shaul,  the  petition  avers  that  on 
or  about  September  18,  1906,  the  defendant  without  any  authority, 
legal  or  otherwise,  and  without  the  knowledge  or  consent,  and  against 
the  will  of  the  plaintiff,  unlawfully  and  forcibly  entered  and  took  pos- 
session and  assumed  the  control  of  the  school  house  in  subdistrict  No. 
12,  in  said  township  of  Wayne,  and  has  unlawfully  assumed  authority 
to  teach  school  in  said  subdistrict ;  and  has  without  any  authority  what- 
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ever,  interfered  with  the  plaintiff  in  its  control  and  supervision  of  said 
subdistrict  and  of  the  pupils  therein ;  and  has  ever  since  the  date  afore- 
said, unlawfully  and  forcibly  prevented,  and  does  still  unlawfully 
and  forcibly  prevent  the  plaintiff  from  having  the  possession,  use  and 
control  of  said  school  house,  and  has  ever  since  said  date,  unlawfully 
and  without  warrant  of  law  and  without  any  authority  whatever,  in- 
terfered with  the  plaintiff  in  the  supervision,  management  and  con- 
trol of  the  school  provided  for  the  said  subdistrict  by  this  plaintiff,  and 
for  which  said  subdistrict  this  plaintiff  is  legally  required  to  have  ana 
maintain  a  school,  as  the  law  directs.  And  the  defendant  has  ever 
since  said  date  unlawfully  interfered  with  the  plaintiff  in  the  manage- 
ment and  supervision  of  the  pupils  residing  in  said  subdistrict.  for 
whom  this  plaintiff  is  legally  required  to  have  and  maintain  a  school ; 
and  threatens  to  and  will  continue  the  aforesaid  unlawful  prevention 
of  the  use  and  control  by  the  plaintiff  of  said  school  house,  and  the 
having,  holding  and  maintaining  of  the  school  by  said  plaintiff  for 
said  subdistrict  throughout  the  entire  school  year;  and  threatens  to 
and  will  continue  the  aforesaid  unlawful  interference  with  the  plain- 
tiff in  the  supervision,  management  and  control  of  the  school  provided 
for  said  subdistrict  by  this  plaintiff;  and  threatens  to  and  will  con- 
tinue the  aforesaid  unlawful  interference  with  the  plaintiff  in  the 
management  and  supervision  of  the  pupils  residing  in  said  subdistrict 
unless  restrained  therefrom  as  hereinafter  prayed  for.  By  reason 
whereof,  a  great  and  irreparable  injury  has  been  done,  is  being  done, 
and  will  continue  to  be  done  the  plaintiff  and  the  patrons  of  said  school 
provided  for  said  subdistrict. 

The  defendant  interposes  the  following  motion: 

Now  comes  the  defendant  and  moves  the  court  to  dissolve  and 
vacate  the  temporary  order  of  injunction  allowed,  and  made  herein  for 
the  following  reasons,  to  wit: 

First.  The  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  plaintiff  and  against  the  defendant. 

Second.  The  board  of  education  of  Wayne  township  did  not  au- 
thorize the  bringing  of  this  action. 

Third.    Because  the  allegations  made  in  the  petition  are  not  true. 

The  third  ground  of  the  motion  to  dissolve  is  submitted  to  the 
court  upon  testimony;  the  evidence  of  the  defendant  in  support  of 
this  ground  of  the  motion  being  the  record  of  the  proceedings  of  the 
board  of  county  commissioners  of  Champaign  county  of  September  17, 
1906,  showing  the  employment  of  the  defendants  by  the  board  to  teach 
the  schools  in  said  subdistricts  Nos.  2  and  12 ;  and  the  evidence  offered 
in  support  of  the  petition  by  the  plaintiff  being  the  record  of  the 
proceedings  of  the  board  of  education  of  Wayne  township,  Champaign 
comity,  Ohio,  of  August  24,  1906,  showing  a  suspension  of  these  two 
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subdistricts,  Nos.  2  and  12,  for  one  year  by  sqid  board,  the  changing 
of  the  boundary  lines  of  said  district  No.  2  by  said  board;  and  the 
record  of  the  proceedings  of  the  board  of  education  of  August  31,  1906, 
showing  an  acceptance  of  a  contract  and  bond  of  C.  W.  Autram,  as 
driver  in  district  No.  12,  and  the  appointment  of  a  committee  of  two 
for  conveyance  in  district  No.  2;  the  record  of  the  proceedings  of  the 
board  of  education  of  Wayne  township,  of  September  14,  1906,  showing 
the  approval  of  a  contract  and  bond  of  W.  S.  Chatfield  for  conveying 
pupils  in  district  No.  2  to  Cable  and  other  subdistricts ;  and  the  appoint- 
ment of  a  committee  of  one  to  arrange  for  the  conveyance  of  pupils  in  dis- 
trict No.  2,  not  already  arranged  for;  and  the  adoption  of  a  motion 
by  the  board  to  retain  E.  L.  Bodey  and  C.  E.  Buroker,  attorneys,  to 
represent  the  board  in  the  legal  matters  then  pending,  or  which  might 
thereafter  be  brought  in  the  matters  of  redistricting,  centralization 
and  suspending  the  schools  of  the  township. 

The  record  of  the  proceedings  of  the  county  commissioners  of 
September  17,  1906,  offered  by  the  defendants  in  support  of  the  third 
ground  of  their  motion  to  dissolve  the  temporary  restraining  order,  is 
as  follows: 

"Commissioners  Journal  No.  16,  page  558.  In  Matter  of  the 
Wayne  Township  Schools. 

"In  pursuance  of  an  adjournment  from  September  4,  1906,  the 
above  matter  came  up.  The  county  commissioners  being  fully  advised 
by  evidence  in  the  hearing  before  said  board,  are  satisfied  and  do  find 
that  the  board  of  education  of  Wayne  township  has  failed  to  provide 
sufficient  school  privileges  for  all  the  youth  of  school  age  in  subdistricts 
Nos.  2  and  12  of  said  township,  and  that  said  board  has  failed  to  pro- 
vide for  each  school  an  equitable  share  of  school  advantages  as  re- 
quired by  law,  and  have  failed  to  hire  school  teachers  for  said  sub- 
districts  Nos.  2  and  12.  To  the  foregoing  decision  and  finding,  the  said 
board  of  education  of  Wayne  township  excepts. 

"Mr.  D.  R.  Kimball  moved  to  employ  J.  M.  Shaul  as  teacher  for 
said  subdistrict  No.  12  at  a  salary  of  $43  per  month  as  teacher,  and  $2 
per  month  for  janitor  services  for  the  period  of  eight  months  or  so 
long  as  he  continues  as  teacher  of  said  school.  Motion  carried  on  roll 
call  by  the  following  vote:    Couchman,  aye;  Kimba-11,  aye;  Hodge,  aye. 

"Mr.  Kimball  moved  to  employ  Mabel  Kauffman  teacher  of  sub- 
district  No.  2,  Wayne  township,  at  a  salary  of  $43  and  $2  janitor  fees 
per  month,  for  a  period  of  eight  .months,  or  as  long  as  she  shall  con- 
tinue as  teacher  of  said  school.  Motion  carried  by  the  following  vote: 
Mr.  Couchman,  aye;  Kimball,  aye;  Hodge,  aye." 

The  record  of  the  proceedings  of  the  board  of  education  of  Wayne 
township  of  August  24,  1906,  relating  to  the  suspension  of  the  schools 
in  districts  Nos.  2  and  12,  is  as  follows: 
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"  Motion  by  Breedlove,  seconded  by  Johnson,  that  Hoard  suspend 
districts  Nos.  2  and  12  for  one  year,  and  convey  to  Cable.  McClellan, 
yes;  Johnson,  yes;  Breedlove,  yes;  Madden,  no;  Hardman,  not  present. 
Motion  carried." 

The  record  of  the  board  of  education  of  this  date,  referring  to 
the  changing  of  the  boundary  line  of  district  No.  2  is  as  follows: 

"Motion  by  Breedlove,  seconded  by  Johnson,  that  we  change  the 
boundary  line  of  district  No.  2  as  follows:     *     *     *    Motion  carried." 

The  record  of  the  proceedings  of  the  board  of  education  of  Au- 
gust 31,  1906,  relating  to  the  acceptance  of  a  contract  of  C.  W.  Out- 
ram  for  driver  in  district  No.  12,  is  as  follows : 

"Moved  by  Johnson,  seconded  by  Breedlove,  that  board  accept 
contract  as  read,  and  hire  C.  W.  Outram  driver  as  per  contract  Mc- 
Clellan, yes ;  Breedlove,  yes ;  Madden,  no ;  Hardman  not  present. 
Motion  carried."- 

That  relating  to  the  acceptance  of  his  bond  is  as  follows: 

"Motion  by  Johnson,  seconded  by  Breedlove,  that  board  accept  C. 
W.  Outram 's  bond  as  read.  McClellan,  yes;  Johnson,  yes;  Breedlove, 
yes;  Madden,  no.    Motion  carried." 

That  relating  to  the  committee  of  two  to  arrange  for  the  convey- 
ance of  district  No.  2  is  as  follows: 

"Motion  by  Johnson,  seconded  by  Breedlove,  that  committee  of 
two  be  appointed  to  arrange  for  the  conveyance  of  district  No.  2.  Mc- 
Clellan, yes;  Johnson,  yes;  Breedlove,  yes;  Madden,  no.  Motion  car- 
ried.    Johnson  and  Breedlove  appointed  as  a  committee.' ' 

The  record  of  the  proceedings  of  the  board  of  education  of  Sep- 
tember 14,  1906,  relating  to  the  contract  and  bond  of  W.  S.  Chatfield 
for  conveying  pupils  in  district  No.  2  to  Cable  is  as  follows: 

"Motion  by  Breedlove,  seconded  by  Johnson,  that  board  approve 
and  accept  contract  and  bond  of  W.  S.  Chatfield  for  conveying  pupils 
in  district  No.  2  to  Cable.  McClellan,  yes;  Johnson,  yes;  Breedlove, 
yes;  Madden,  no.    Motion  carried." 

And  that  relating  to  the  committee  to  make  arrangements  for  con- 
veyance of  pupils  in  district  No.  2,  not  already  arranged  for,  is  as 
follows : 

"Motion  by  Johnson,  seconded  by  Breedlove,  that  committee  of  one 
be  appointed  to  make  arrangements  for  the  conveyance  of  pupils  in 
district  No.  2,  not  already  arranged  for.  McClellan,  yes;  Johnson, 
yes;  Breedlove,  yes;  Madden,  no;  Hardman  not  present.  Motion  car- 
ried." 

It  appears  from  these  records  that  on  August  24,  the  board  sus- 
pended the  schools  in  subdistricts  Nos.  2  and  12,  and  that  on  August 
'M.  the  board  accepted  a  contract  and  bond  of  C.  W.  Outram  for  driver 
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in  district  No.  2,  and  on  September  14,  that  the  board  accepted  a 
bond  and  contract  of  W.  S.  Chatfield  for  conveying  pupils  in  district 
No.  2 ;  and  also  that  the  board  attempted,  at  least,  to  change  the  bound- 
ary lines  of  district  No.  2  at  its  meeting  of  August  24;  and  while  it  is 
not  so  stated  specifically  in  the  minutes  of  the  proceedings  of  the  board, 
1  think  it  is*  apparent  upon  the  face  of  the  record  that  the  contract  of 
September  14,  with  W.  S.  Chatfield  for  conveying  pupils  in  district 
No.  2,  covered  the  territory  of  said  subdistrict,  as  it  stood  or  remained 
after  the  changing  of  the  boundary  lines  of  said  subdistrict  by  the 
board  of  August  24,  1906;  and  that  by  further  action  of  the  board 
September  14,  1906,  it  was  intended  to  provide  for  conveyance  of  the 
pupils  residing  within  the  original  boundary  line  of  district  No.  2,  and 
not  included  in  the  territory  of  the  district  as  it  stood  after  the  change 
in  the  boundary  line. 

While  referring  to  this  subject  of  the  change  in  the  boundary  line 
of  subdistrict  No.  2,  or  at  least  the  attempt  to  change  such  line,  by  the 
board  of  education,  I  may  say  that  while  the  record  of  the  proceedings 
of  the  board  of  education  does  not  affirmatively  show  that  the  com- 
mittee, appointed  by  the  board  to  arrange  for  the  conveyance  of  the 
pupils  formerly  included  in  subdistrict  No.  2,  actually  made  such  ar- 
rangement before  the  date  of  the  employment  of  the  teachers  by,  the 
board  of  county  commissioners,  there  is  no  evidence  before  the  court 
to  show  that  said  committee  had  not  made  such  arrangement,  and  in 
the  absence  of  such  proof,  the  court  is  of  the  opinion,  if  any  presump- 
tion arises  in  the  matter  at  all,  the  presumption  is,  that  the  committee 
had  discharged  its  duty  in  this  respect  and  made  arrangement  for  the 
transportation  of  such  pupils  to  another  subdistrict  school.  Besides, 
as  will  more  clearly  appear  from  the  opinion  of  the  court  hereinafter 
expressed,  the  failure  on  the  part  of  the  board  of  education  to  arrange 
for  the  transportation  of  these  pupils  would  not  of  itself  warrant  the 
commissioners  in  reversing  the  order  of  the  township  board  of  educa- 
tion, and  reinstating  district  Nos.  2  and  12,  and  employing  teachers 
for  the  schools  thereof ;  nor,  in  this  view  of  the  matter,  can  it  make  any 
difference  whether  the  meeting  of  the  Board,  at  which  this  change  was 
attempted,  was  or  was  not  a  regular  meeting  of  such  board. 

With  respect  to  this  third  branch  of  the  motion  to  dissolve  the  in- 
junction, the  first  questions  that  arise  are:  Had  the  commissioners  on 
September  17,  1906,  authority  to  employ  a  teacher  for  subdistricts  Nos.  2 
and  12?  Was  their  employment  by  the  said  commissioners  lawful? 
Have  said  teachers  the  lawful  right  to  occupy  the  school  house  in  said 
subdistricts  and  teach  the  school  therein  ?  Or,  is  their  occupancy  of  such 
school  houses  and  their  attempt  to  teach  the  schools  in  said  subdistricts 
unlawful  and  without  authority  ?    Does  the  act  of  the  defendants,  in  this 

respect,  interfere  with  the  plaintiff,  the  board  of  education  of  said  town- 
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ship,  in  its  lawful  control  and  supervision  of  said  subdistricts  and  of  the 
pupils  therein,  and  of  the  school  provided  for  said  subdistricts,  and  with 
the  management  by  the  plaintiff,  the  board  of  education,  in  the  manage- 
ment and  supervision  of  the  pupils  residing  in  said  subdistricts? 

The  determination  of  these  questions  involves  the  correct  construc- 
tion of  several  sections  of  the  statutes  of  Ohio,  defining  the  authority  and 
prescribing  the  duties  of  a  township  board  of  education  and  the  county 
commissioners,  with  respect  to  the  maintenance  of  the  public  schools  in 
a  township  school  district.  These  sections  are  parts  of  title  3  of  the 
Revised  Statutes  of  Ohio.  The  sections  more  directly  involved,  are  Rev. 
Stat.  3921,  3922,  3969,  4007  (Lan.  6410,  6412,  6441,  6556). 

Revised  Statute  3921  (Lan.  6410),  provides  as  follows: 

"The  division  of  township  school  districts  into  subdistricts  as  they 
exist  at  the  time  «of  the  passage  of  this  act  shall  continue  and  be  recog- 
nized for  the  purpose  of  school  attendance,  but  the  board  of  education 
is  authorized  to  increase  or  diminish  the  number  or  change  the  bound- 
aries of  the  subdistricts  at  any  regular  meetings,  a  map  designating 
such  changes  to  be  entered  upon  its  records.' ' 

Revised  Statute  3922  (Lan.  6412),  or  that  part  that  bears  upon 
the  case  at  bar,  provides  as  follows : 

"The  board  of  education  *  *  *  is  authorized  to  suspend  the 
schools  in  any  or  all  subdistricts  in  the  township  district,  but  upon 
such  suspension  the  board  must  provide  for  the  conveyance  of  the 
pupils  residing  in  such  subdistrict  or  subdistricts  to  a  public  school  in 
said  township  district,  or  to  a  public  school  in  another  district,  the  cost 
of  such  conveyance  to  be  paid  out  of  the  funds  of  the  township  school 
district ;  or  the  board  may  abolish  all  the  subdistricts  providing  convey- 
ance is  furnished  to  one  or  more  public  central  schools,  the  expense  of 
such  conveyance  to  be  paid  out  of  the  funds  of  the  district.,, 

And  that  part  of  Rev.  Stat.  4007  (Lan.  6556)  bearing  upon  the 
case  at  bar,  is  as  follows: 

"Each  township  board  of  education  shall  establish  and  maintain 
at  least  one  elementary  school  in  each  subdistrict  under  its  control, 
unless  transportation  is  furnished  to  the  pupils  thereof  as  provided  by 
law." 

These  several  sections  of  the  statute  clearly  authorize  the  Board 
of  education  to  suspend  the  schools  in  its  discretion  in  any  and  all  of 
the  subdistricts  in  the  township  district,  and  to  provide  for  conveyance 
of  the  pupils  in  such  district  or  subdistricts  to  other  public  schools ;  or  to 
abolish  all  the  subdistricts  and  provide  conveyance  to  one  or  more  cen- 
tral schools. 

Revised  Statutes  3969  (Lan.  6441),  and  the  one  under  which  the 
defendants  in  these  cases  claim  the  right  to  perform  the  services  pro- 
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vided  for  by  the  action  of  the  board  of  county  commissioners,  is  as 
follows : 

"If  the  board  of  education  in  any  district  fail  in  any  year  to 
estimate  and  certify  the  levy  for  a  contingent  fund  as  required  by  this 
chapter,  or  if  the  amount  so  certified  is  deemed  insufficient  for  school 
purposes,  or  if  it  fail  to  provide  sufficient  school  privileges  for  all  the 
youth  of  school  age  in  the  district  or  to  provide  for  the  continuance  of 
any  school  in  the  district  for  at  least  seven  months  in  the  year,  or  to 
provide  for  each  school  an  equitable  share  of  school  advantages  as  re- 
quired by  this  title,  or  to  provide  suitable  school  houses  for  all  the 
schools  under  its  control,  or  to  elect  a  superintendent  or  teachers,  the 
commissioners  of  the  county  to  which  such  district  belongs,  upon  being 
advised  and  satisfied  thereof,  shall  do  and  perform  any  or  all 
of  said  duties  and  acts,  in  as  full  a  manner  as  the, board  of  educa- 
tion is  by  this  title  authorized  to  do  and  perform  the  same;  and  the 
members  of  a  board  who  cause  such  failure  shall  be  each  severally 
liable,  in  a  penalty  not  to  exceed  fifty  nor  less  than  twenty-five  dol- 
lars, to  be  recovered  in  a  civil  action  in  the  name  of  the  state  upon 
complaint  of  any  elector  of  the  district,  which  sum  shall  be  collected 
by  the  prosecuting  attorney  of  the  county,  and  when  collected  shall 
be  paid  into  the  treasury  of  the  county,  for  the  benefit  of  the  school  or 
schools  of  the  district.' ' 

'  Had,  then,  the  county  commissioners  of  Champaign  county,  au- 
thority to  employ  the  defendants  as  teachers  in  these  two  subdistricts  in 
view  of  these  statutes?  Had  the  township  board  failed  to  provide  suffi- 
cient school  privileges  for  all  the  youth  of  school  age  in  their  district, 
or  to  provide  for  each  school  an  equitable  share  of  school  advantages, 
as  required  by  the  statute?  Or  to  bring  it  a  little  nearer  the  contro- 
versy in  these  cases,  had  the  township  board  failed  in  either  of  these 
respects  in  regard  to  subdistricts  Nos.  2  and  12? 

The  duties  imposed  upon  township  boards  of  education  are  like 
those  imposed  upon  many  other  public  officers — either  ministerial  or 
judicial. 

In  Place  v.  Taylor,  22  Ohio  St.  317,  322,  the  Supreme  Court  de- 
fines the  judicial  duties  of  a  public  officer  to  be  those,  the  manner  of 
discharging  which  is  left  to  his  own  judgment  and  concerning  which  he 
may  use  his  own  discretion,  and  his  ministerial  duties  to  be  those  con- 
cerning which  he  has  no  discretion,  but  which  he  is  required  to  perform 
in  a  particular  way.  In  other  words,  the  manner  of  discharging  his 
judicial  duties  is  left  to  his  own  judgment  and  discretion,  but  he  has 
no  discretion  in  the  discharge  of  a  ministerial  duty.  With  respect  to 
such  duties  he  must  proceed  in  a  specified  manner.  To  illustrate  in 
this  case:  fixing  the  tax  rate,  certifying  same  to  county  auditor,  estab- 
lishing a  sufficient  number  of  elementary  schools  in  the  township,  pro- 
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Tiding  school  houses  for  the  convenience  of  the  pupils,  employing  teach- 
ers, furnishing  school  appliances,  fuel,  etc.,  making  arrangement  for 
transporting  pupils  from  a  subdistrict  suspended  to  another  school, 
and  the  like,  are  ministerial  acts;  but  changing  the  boundary  lines  of 
a  subdistrict,  abolishing  subdistricts  and  suspending  the  schools  therein, 
are  judicial  acts  of  the  board.  The  former  duties,  the  statute  re- 
quires of  it  and  specifies  the  manner  in  which  it  shall  perform  such 
duties;  the  latter  it  may  do  or  it  may  not  do,  as  in  its  judgment  and 
discretion  it  may  deem  best. 

That  such  judicial  discretion  of  a  public  officer  cannot  be  con- 
trolled by  the  courts,  is  well  settled. by  abundant  authority  in  Ohio, 
nor  under  the  construction  this  court  places  upon  the  provisions  of  Rev. 
Stat.  3969  (Lan.  6441),  above  quoted,  can  this  discretion  be  controlled 
by  the  county  commissioners.  The  evidence  in  this  case  clearly  shows 
that  the  board  of  education  had  suspended  the  schools  in  these  two 
districts,  and  the  action  of  the  county  commissioners  in  hiring  teachers 
in  these  subdistricts,  in  effect  reversed  the  action  of  the  school  board 
and  reinstated  the  same.  If  the  board  of  education,  having  suspended 
the  schools  in  these  subdistricts,  had  failed  to  furnish  transportation 
to  other  schools  as  provided  by  law;  that  is,  had  failed  to  perform  its 
ministerial  duty,  imposed  upon  it  in  this  respect  by  the  statute,  then 
the  commissioners  would  have  had  authority  to  provide  for  such  trans- 
portation, but  the  board  of  education,  having  by  its  order  suspended 
these  schools  and  having,  as  the  court  thinks  the  testimony  shows,  made 
provision  for  the  transportation  of  these  pupils  to  other  districts,  the 
commissioners  were  not  vested  by  the  statute  with  authority  to  review 
and  change,  or  in  any  manner  interfere  with  the  order  of  the  board  of 
education  in  this  respect. 

A  board  of  education  of  a  township,  under  the  statute,  as  it  now 
dtands,  is  not  required  to  provide  for  one  primary  school  in  every  sub- 
district.  Prior  to  the  amendment  of  Rev.  Stat.  4007  (Lan.  6556), 
April  25,  1904,  the  board  was  required  to  do  so.  The  language  of  the 
statute  then  being,  "Each  township  board  of  education  shall  establish 
and  maintain  at  least  one  elementary  school  in  each  subdistrict  under 
its  control."  The  amendment  above  referred  to  provides  that  "Each 
township  board  of  education  shall  establish  and  maintain  at  least  oae 
elementary  school  in  each  subdistrict  under  its  control  unless  trans- 
portation is  furnished  to  the  pupils  thereof  as  provided  by  law." 

Revised  Statute  3922  (Lan.  6412)  of  the  act  that  enacted  the 
foregoing  and  above  amendment  provides : 

"The  board  of  education  of  any  township  school  district  is  au- 
thorized to  suspend  the  schools  in  any  or  all  subdistricts  in  the  town- 
ship districts,  but  upon  such  suspension  the  board  must  provide  for  the 
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conveyance  of  the  pupils  residing  in 'such  subdistrict  or  subdistricts  to 
a  public  school  in  said  township  district/'  etc. 

It  is  cleai  from  these  acts  that  the  board  of  education  of  Wayne 
township  had  the  right  to  suspend  these  schools  and  provide  for  trans- 
portation of  the  pupils  to  another  public  school  in  the  township,  and 
the  evidence  before  the  commissioners  shows  that  this  is  what  the  board 
of  education  of  Wayne  township  had  done. 

The  question  whether  the  board  in  suspending  these  schools,  acted 
wisely  or  in  accordance  with  the  will  of  the  patrons  of  the  schools  sus- 
pended is  not  before  the  court,  and  the  court  is  not  called  upon  to  deal 
with  this  question.  The  board  may  have  acted  arbitrarily;  it  may 
have  used  bad  judgment  in  suspending  these  schools,  and  it  may  have 
acted  against  the  will  of  the  people  of  these  districts,  and  the  court  is 
inclined  to  the  belief  that  the  board  did  act  at  least  contrary  to  the 
will  of  these  people  and  against  their  protest,  and  that  its  action  in  this 
respect  is  open  to  just  criticism,  but  this  does  not  change  the  rights  of 
the  board  under  the  statutes. 

If  public  officials,  elected  by  the  people,  in  the  discharge  of  their 
duties  as  such,  fail  to  do  the  will  of  the  people,  it  is  the  right  of  the 
people,  under  our  elective  system  of  government,  if  they  choose  to 
do  so,  to  elect  as  their  successors  those  who  will. 

The  court's  construction  of  Rev.  Stat.  3969  (Lan.  6441)  is,  that 
when  a  board  of  education  fails  in  any  year  to  do  any  of  the  things 
enumerated  therein,  all  of  which  in  the  opinion  of  the  court  come 
within  the  class  of  ministerial'  duties  as  hereinbefore  defined,  the  board 
of  county  commissioners,  upon  being  advised  and  satisfied  thereof,  may 
do  and  perform  any  and  all  of  said  duties  in  as  full  a  manner  as  the 
board  is  authorized  to  do.  But,  even  as  to  these  acts  enumerated,  the 
court  thinks  that  a  mere  difference  of  opinion  between  the  com- 
missioners and  the  board  of  education  as  to  the  manner  of  doing  them, 
does  not  give  the  former  the  right  to  act  for  and  instead  of  the  board. 
The  penal  clause  of  this  statute  provides  that  the  members  of  the 
board  who  caused  such  failure  shall  be  each  severally  liable  in  a 
penalty  not  to  exceed  $50  nor  less  than  $25.  I  think  this  throws  some 
light  on  the  true  construction  of  the  statute,  and  the  intention  of  the 
legislature  in  enacting  it.  The  same  failure,  it  seems,  that  would 
give  the  commissioners  authority  to  act,  would  subject  the  members  of 
the  board  to  the  penalty. 

The  penal  provision  of  the  statute  must  be  construed  strictly,  and 
it  can  hardly  be  said  that  the  legislature  meant  any  other  than  the 
wilful,  voluntary  failure  on  the  part  of  the  members  of  the  board  to 
do  any  of  the  things  enumerated  in  the  act.  The  statute  was  not  in- 
tended to  punish  a  member  of  the  board  of  education  for  a  mistaken, 
or  lack  of,  judgment  in  the  performance  of  any  of  his  duties  however 
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unsatisfactory  the  result  might  be  to  the  pupils  or  people  of  the  town- 
ship. The  language  of  the  statute  is,  "The  members  of  the  board  who 
cause  such  failure  shall  suffer  the  penalty;"  that  is,  the  failure  that 
shall  authorize  the  commissioners  to  act  in  the  matter  but  whether  the 
court  is  right  or  not  in  this  view  of  the  penal  provision  of  the  statute, 
it  is  clear  that  before  the  commissioners  can  act  in  place  of  the  board 
of  education,  the  board  must  have  failed  to  act  in  some  of  the  particu- . 
lars  mentioned  in  the  statute.  The  evidence  Before  the  commissioners 
and  the  evidence  in  support  of  the  motion  bef one  the  court,,  in  its  opin- 
ion, does  not  show  any  such  failure.  The  only  failure  was  the  failure 
of  the  board  to  employ  teachers  in  these  subdistricts,  Nos.  2  and  12, 
and  this  was  in  fact  no  failure  in  view  of  the  action  of  the  board 
formerly  taken  to  suspend  the  schools  in  these  subdistricts.  It  has 
been  suggested  by  counsel  for  the  defendants  that  the  board  had  not 
provided  for  the  transportation  of  that  portion  of  the  pupils  of  district 
No.  2,  cut  off  by  the  changing  of  the  boundary  line  of  that  subdistrict. 
So  far  as  this  is  concerned,  the  evidence  shows  that  a  committee  was 
appointed  by  the  board  on  September  14,  three  days  before  the  begin- 
ning of  the  schools,  to  provide  for  the  transportation  of  these  pupils, 
and  there  is  no  evidence  to  show  that  the  committee  had  failed  to  dis-  . 
charge  this  duty.  Besides,  if  it  had  so  failed,  the  commissioners,  in 
the  opinion  of  the  court,  would  then  have  authority  only  to  provide 
for  such  transportation  and  would  not,  by  reason  of  such  failure,  be 
authorized  to  reinstate  the  subdistricts  or  hire  a  teacher  for  the 
same. 

I  have  been  able  to  find  only  one  Ohio  case  wherein  a  court  has 
construed  Rev.  Stat.  3969  (Lan.  6441)  of  the  statute.  This  case  was 
heard  by  the  court  of  common  pleas  of  Summit  county  and  reported 
in  State  v.  Cuyahoga  Falls  (Bd.  of  Ed.),  4  Dec.  329  (3  N.  P.  236). 

This  was  a  suit  in  mandamus,  and  the  writ  was  allowed  to  compel 
the  board  of  education  to  issue  an  order  for  his  salary  in  favor  of  a 
superintendent  of  the  village  schools  of  Cuyahoga  Falls,  who  had  been 
employed  by  the  county  commissioners.  The  board  had  voted  for  sev- 
eral applicants,  but  failed  of  an  election  by  a  tie  vote.  The  court  in 
passing  upon  the  right  to  a  writ  of  mandamus  says,  page  335 : 

"  Doubtless  the  said  board  of  education  could  have  elected  any- 
body else  superintendent  of  the  schools,  without  let  or  hindrance  from 
anyone  but  the  members  of  that  board,  and  it  is  equally  true  that  they 
could  have  determined  not  to  elect  a  superintendent,  or  perhaps  to 
abolish  the  office  entirely  and  conduct  their  school  simply  by  the  em- 
ployment of  teachers  for  each  school." 

.  This  opinion  is  in  accord  with  the  conclusion  of  the  court  in  the 
case  at  bar,  that  the  commissioners  can  act  only  in  the  event  of  the 
failure  of  the  Koard  to  act. 
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I  am  of  the  opinion,  therefore,  that  the  board  of  county  com- 
missioners of  Champaign  county,  under  the  evidence  before  it  on 
September  17,  was  without  authority  to  reinstate  these  subdistrict 
schools  and  to  employ  teachers  therefor,  and  that  such  employment  be- 
ing without  authority  in  the  commissioners,  the  defendants  are  with- 
out authority  to  hold  possession  of  the  school  houses  in  said  sub- 
districts,  and  to  teach  the  schools  therein. 

As  to  the  first  ground  of  the  motion,  that  the  petition  does  not 
state  facts  sufficient  t©  constitute  a  cause  of  action,  the  court  is  of 
the  opinion  it  is  not  well  founded.  The  petition  not  only  avers  that 
these  defendants  unlawfully  took  possession  of  the  school  house  in 
said  subdistricts,  on  September  18,  1906,  and  assumed  to  control  the 
same,  but  that  they  have  unlawfully  assumed  authority  to  teach  school 
in  said  subdistricts,  and  have  interfered  with  the  plaintiff  in  its  control 
and  supervision  of  said  subdistricts,  and  the  pupils  therein,  and  have 
interfered  with  the  plaintiff  in  the  supervision,  management  and  con- 
trol of  the  schools  provided  for  said  subdistricts  by  the  plaintiff. 

If  the  allegations  of  the  petition  are  true,  and  the  motion,  being 
in  the  nature  of  a  demurrer  to  the  petition,  admits  them  to  be  true,  the 
court  is  of  the  opinion  they  state  facts  sufficient  to  constitute  a  cause 
of  action  and  entitle  plaintiff  to  the  relief  prayed  for. 

In  the  opinion  of  the  court  the  plaintiff  is  without  adequate  legal 
remedy.  A  criminal  proceeding  against  the  defendants  and  their  ar- 
rest could  not  restore  plaintiff  to  its  rights,  nor  could  a  proceeding  in 
forcible  detention,  suggested  by  counsel  for  defendants,  which  might 
result  in  restoring  plaintiff  to  the  possession  of  the  school  house,  alone 
restore  it  to  its  right  to  manage  and  control  the  schools  of  the  sub- 
district.  The  proceedings  before  the  commissioners  were  not  ad- 
versary in  their  character.  The  plaintiff,  the  board  of  education,  was 
not  a  party  in  a  legal  sense  to  such  proceedings.  It  had  no  right  to  ex- 
cept to  the  finding  and  order  of  tho  commissioners,  and  upon  such  ex- 
ceptions institute  proceedings  in  error.  Besides,  if  it  had  such  right,  it 
could  not  avail  it  in  this  matter.  In  this  state  it  is  well  settled  that 
the  proceedings  and  final  orders  of  trustees  and  county  commissioners 
may  be  reviewed  by  petition  in  error,  and  reviewed  only  for  error  ap- 
pearing upon  the  record.  Many  cases  might  be  cited  in  support  of  this 
proposition.  Haff  v.  Fuller,  45  Ohio  St.  495  [15  N.  E.  Rep.  479] ; 
Lewis  v.  Laylin,  46  Ohio  St.  663  [23  N.  E.  Rep.  288],  being  in  point. 

In  Haff  v.  Fuller,  the  court  say,  page  497 : 

"In  this  state,  the  proceedings  and  final  orders  of  township 
trustees  and  county  commissioners,  establishing  ditches  and  roads,  and 
of  other  boards  exercising  similar  judicial  functions,  may  be  reviewed 
by  petition  in  error,  and  reversed  for  errors  appearing  on  the  record. 
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"The  operation  of  the  rule  is  not  extended,  however,  to  cases 
where  'the  steps  are  regular  in  form,  so  that  the  illegality  does  not  ap- 
pear on  the  face  of  the  proceedings  themselves.'  *  *  *  In  cases 
of  that  kind,  if  it  be  shown,  contrary  to  what  appears  on  the  record, 
that  the  board  or  tribunal  proceeded  without  jurisdiction,  injunctions 
may  be  granted,  for  there  is  then  no  adequate  remedy  at  law." 

.In  the  case  at  bar  the  steps  taken  by  the  commissioners  were 
regular  as  far  as  appears  from  their  record,  and  the  illegality  com- 
plained of  by  the  plaintiff  in  their  proceedings  does  not  appear  on  the 
face  of  the  proceedings  of  the  county  commissioners,  but  is  shown  by 
the  evidence  to  what  appears  on  the  record,  and  I  am  therefore  of  the 
opinion  that  injunction  is  the  proper  remedy. 

The  right  to  injunction  in  a  ease  similar  to  the  one  at  bar  is  up- 
held by  the  court  in  the  case  of  Richland  Tp.  (Bd.  of  Ed.)  v.  Afc- 
Fadden,  8  Dec.  57  (6  N.  P.  227). 

As  to  the  second  ground  of  the  motion,  that  the  board  of  educa- 
tion did  not  authorize  the  bringing  of  this  action,  there  is  no  record 
of  the  proceedings  of  the  board  that  shows  the  board  at  any  meeting 
directed  this  particular  action  to  be  brought,  but  as  the  action  is 
brought  by  the  board  in  the  name  of  the  board,  and  the  testimony  dis- 
closes that  the  controversy  involves  the  action  of  the  board  in  suspend- 
ing certain  schools  of  the  township,  to  wit,  Nos.  2  and  12,  and  the  record 
of  the  proceedings  of  the  board  of  education  of  September  14,  at  a 
meeting  held  subsequent  to  the  suspension  of  the  schools  in  these  sub- 
districts,  and  subsequent  to  a  notice  served  on  the  board  that  an  ap- 
plication would  be  made  to  the  county  commissioners  of  the  county  to 
employ  teachers  to  continue  the  schools  in  these  subdistricts,  show  that 
the  board  retained  the  attorneys  appearing  for  it  in  this  case  to  repre- 
sent the  board  in  the  legal  matters  that  might  thereafter  be  brought 
in  relation  to  the  suspending  of  the  schools  of  the  township,  the  court  is 
of  the  opinion  that  if  it  be  necessary  for  the  board  to  have  authorized 
the  bringing  of  this  action,  and  that  such  authority  should  appear  as  a 
matter  of  record  in  the  minutes  of  their  proceedings,  such  authority 
for  the  bringing  of  this  suit  appears  from  the  action  of  the  board,  so 
taken  on  September  14. 

The  motion  to  dissolve  the  temporary  restraining  order,  hereto- 
fore granted,  is  overruled. 
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BANKS— CHECKS— INSOLVENCY— PREFERENCES— TRUSTS. 

[Fairfield  Common  Pleas,  1906.] 
Charles  Towson  v.  Clinton  P.  Cole  et  al.    . 

Right  to  Claim  Preferences  out  op  Checks  Deposited  on  Blank  Indobsements. 
A  county  treasurer  who  has  accepted  personal  checks  in  payment  of  taxes 
which  he  indorses  in  blank  and  delivers  to  a  bank  and  is  given  a  certifi- 
cate of  deposit  for  the  amount,  no  memorandum  of  the  checks  as  to 
amount,  party  drawing  them,  or  on  whom  drawn,  being  kept,  the  bank 
being  insolvent  at  the  time  the  deposit  was  made  and  subsequently  going 
into  the  hands  of  a  receiver,  cannot  follow  the  checks  or  the  money  col- 
lected on  them  as  a  trust  fund  and  claim  a  preference  over  other  cred- 
itors of  the  bank;  his  indorsement  should  have  been  restricted  so  that 
the  checks  or  money  collected  could  have  been  followed  up  and  would 
not  become  a  part  of  the  general  funds  of  the  bank. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Banks  and  Banking,"  §§  158- 
164.— Ed.] 

[Syllabus  approved  by  the  court.] 

On  Case  presented  by  cross  petition  of  John  B.  Kramer,  treasurer 
of  Fairfield  county,  Ohio. 

Lane  &  Lane,  for  Kramer: 

C.  W.  McCleery  and  M.  A.  Daugherty,  for  receiver. 

REEVES,  J. 

In  this  case  the  defendant,  John  B.  Kramer,  files  his  cross  petition 
in  which  he  avers  that  there  was  a  partnership  composed  of  Towson, 
Martin  and  Cole  under  the  name  and  style  of  the  Lancaster  Bank  do- 
ing a  banking  business  in  the  city  of  Lancaster,  and  on  July  26,  1904, 
such  proceedings  were  had  that  Henry  B.  Peters  was  appointed  re- 
ceiver of  said  bank  and  took  charge  of  the  books,  papers,  etc.,  and  was 
at  the  time  of  the  filing  of  this  cross  petition  engaged  in  administering 
the  trust  for  the  benefit  of  the  creditors  and  for  his  cause  of  action  and 
the  foundation  of  his  prayer  for  relief  says  that  on  July  8,  1904,  he 
left  with  said  defendant,  the  Lancaster  Bank,  for  collection,  various 
checks  and  drafts  aggregating  in  amount  the  sum  of  $5,516.33. 

The  court  read  from  the  cross  petition  the  amounts  left  by  Kramer  in 
bank  from  the  eighth  to  twenty-fifth  of  July  inclusive,  the  aggregate  of 
such  sums  being  $20,589.70. 

He  says  that  he  kept  no  memorandum  nor  record  of  the  various 
checks  or  drafts  and  that  for  want  of  such  record  or  any  other  means  of 
identification  he  has  been  unable  to  describe  the  various  checks  and 
drafts,  and  says  that  the  defendant,  the  Lancaster  bank,  has  kept  such 
memorandum. 

The  cross  petitioner,  Kramer,  states  that  at  the  time  he  made  such 
deposits  he  was  the  treasurer  of  the  county  of  Fairfield  and  state  of 
Ohio  and  that  those  checks  and  drafts  had  been  received  by  him  as 
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such  treasurer  m  payment  of  certain  taxes  which  the  defendant,  the 
bank,  knew  and  that  there  was  an  agreement  between  him  and  the 
bank' that  the  bank  was  to  collect  these  various  checks  and  drafts  and 
pay  over  the  amount  collected  to  him.  And  he  avers  that  the  bank 
has  not  done  so;  and  that  he  is  unable  to  make  any  statement  or 
definitely  set  out  what  amounts,  if  any,  had  been  collected.  He  avers 
that  this  is  known  to  the  defendant,  the  bank,  and  to  Peters,  the  re- 
ceiver; he  also  avers  that  he  does  not  know  what  amounts  have  been 
collected  but  that  this  is  known  to  the  bank  and  to  the  receiver. 

He  also  avers  that  at  the  time  these  deposits  were  made  the  bank 
was  insolvent  and  unable  to  properly  meet  its  obligations  and  makes  the 
averment  that  the  defendant  fraudulently  received  those  checks,  having 
knowledge  of  that  fact.  He  again  avers  that  neither  the  bank  nor  any 
of  its  agents  or  owners  ever  paid  him  any  part  of  those  various  checks, 
nor  has  the  receiver,  Peters,  although  he  has  made  demand  upon  the 
bank  and  the  receiver,  and  then  follows  a  prayer  for  an  accounting  and 
he  avers  that  by  reason  of  those  acts  that  he  is  entitled  to  a  preference 
over  and  above  the  general  creditors. 

To  that  cross  petition  there  was  also  an  amendment  filed,  which  re- 
peats the  fact  that  he  was  the  duly  elected,  qualified  and  acting  treas- 
urer of  Fairfield  county,  Ohio;  that  the  checks  and  drafts  were  re- 
ceived by  him  in  payment  of  taxes  and  were  the  property  of  himself 
as  such  treasurer  of  Fairfield  county  and  that  this  was  well  known  to 
the  bank  at  the  time  the  checks  and  drafts  were  deposited. 

To  this  cross  petition  an  answer  is  filed  by  the  bank  in  which  they 
say  that  none  of  the  checks  and  drafts  mentioned  were  ever  received 
by  said  bank  for  the  purposes  of  collection  by  said  bank;  that  on  the 
contrary  the  cross  petitioner  delivered  all  said  checks  and  drafts  to  the 
Lancaster  bank  which  then  and  thereby  became  the  owner  of  said  checks 
and  drafts  and  that  the  bank  concurrently  delivered  to  him  the  various 
certificates  of  deposit  in  the  aggregate  sum  of  $20,589.70 ;  that  the  said 
bank  did  not  at  any  time  agree  to  collect  the  said  checks  and  drafts  or 
any  of  them,  for  the  said  Kramer,  but  it  made  all  such  collections  of 
such  drafts  and  checks  on  its  own  account,  and  the  money  and  pro- 
ceeds which  it  collected  thereon  belonged  to  it  and  not  to  said  Kramer, 
and  the  said  proceeds  and  moneys  so  by  it  received,  when  the  said 
checks  and  drafts  were  passed  and  went  into  the  funds  and  moneys  of 
said  bank,  or  were  placed  to  the  credit  of  said  bank,  with  its  various 
correspondents  in  other  cities  than  the  city  of  Lancaster,  Ohio,  where- 
ever  said  checks  and  drafts  were  payable ;  that  at  the  commencement  of 
this  action  the  said  Lancaster  bank  was  indebted  to  the  said  cross 
petitioner,  John  B.  Kramer,  on  said  certificates  of  deposit  in  the  sum 
of  $20,589.70,  less  the  sum  of  $2,100  which  had  been  theretofore  paid  to 
said  Kramer  on  said  certificates,  but  the  payment  of  said  sum  was 
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not  credited  thereon ;  that  the  said  Lancaster  bank  did  not  agree  with 
said  Kramer  or  bind  itself  to  keep  the  moneys  and  proceeds  paid  to  it 
on  said  checks  and  drafts  separate  and  apart  from  its  other  funds  and 
moneys  and  the  said  bank  was  under  no  obligation  to  do  so,  and  the 
said  moneys  and  proceeds  by  it  received  on  said  checks  and  drafts  were 
all  the  time  commingled  with,  and  became  part  of,  the  moneys  of  said 
bank  and  the  identity  of  the  same  wholly  lost  and  destroyed,  nor  did  the 
said  bank  ever  agree  or  bind  itself  to  or  with  the  said  John  B.  Kramer 
to  return  and  deliver  to  him  the  identical  money  by  it  received  on  said 
checks  and  drafts. 

I  will  not  read  the  entire  answer;  it  practically  traverses  all  the 
material  facts  of  this  cross  petition  which  would  tend  to  establish  on 
the  part  of  this  cross  petitioner,  Kramer,  any  right  whatever  to  a 
preference.  It  will  be  observed  that  there  was  no  dispute  between  these' 
parties  as  to  the  amount  of  the  checks  and  drafts  received.  The  point 
of  the  contention  is,  whether  they  were  deposited  for  collection  or  were 
merely  deposits.  / 

It  is  alleged  in  the  answer  to  this  cross  petition  that  $2,100  was 
paid,  which  I  believe  was  denied  in  the  reply. 

Mr.  Q.  R.  Lane.  It  is  not  admitted  in  th$  manner  in  which  it  is 
alleged. 

The  court.  The  testimony  upon  that  point  shows  that  it  was  not 
paid  on  those  certificates  at  all,  but  that  it  does  appear  in  regard  to  that 
transaction  that  there  had  been  a  habit  between  the  treasurer  and  the 
auditor  from  time  to  time,  of  issuing  what  is  known  as  refunders  which 
were  generally  small  items  aggregating  in  the  course  of  several  months 
to  considerable  sums;  it  was  the  habit  of  the  treasurer  to  carry  these 
refunders  along  and  make  a  settlement  with  the  auditor  and  com- 
missioner and  receive  one  voucher  for  the  whole  business  and  at  certain 
times  it  had  been  the  practice  of  the  examiners  of  the  treasurer  to  treat 
them  as  cash.  Some  of  the  examiners  refused  to  do  that  and,  as  a  mat- 
ter of  accommodation  to  the  parties,  Mr.  Kramer  himself  sent  his  own 
check  down  to  the  amount  of  $2,100  and  asked  the  bank  to  carry  that 
for  him  and  as  a  matter  of  accommodation  the  bank  did  that ;  but  that 
transaction  was  on  June  5  and  was  prior  to  all  these  certificates,  so  that 
it  had  no  connection  whatever  with  those  certificates  of  deposit.  The  de- 
fendant, Kramer,  in  his  cross  petition,  claims  a  preference  on  the  fund 
in  the  hands  of  the  receiver,  and  I  might  state  that  at  the  time  the  bank 
went  into  the  hands  of  this  receiver  there  was  something  like  $5,000  or 
$6,000  actual  money  turned  over  to  the  receiver. 

It  appears  from  the  testimony  introduced  here  that  there  was  a 
large  amount  of  loan,  and  as  I  remember  as  far  as  the  evidence  shows  that 
all  of  those  loans  were  prior  to  the  date  of  this  first  certificate ;  that  is. 
there  is  no  evidence  tending  to  show  that  these  loans  were  made  sub- 
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sequent  to  the  issuing  of  this  first  certificate  of  deposit.  It  appears 
from  the  testimony  that  for  some  cause,  by  reason  probably  of  some 
rumors  circulating  on  the  street,  the  confidence  of  the  public  in  the  bank 
was  shaken  and  there  was  a  run  on  the  bank,  lasting  something  over 
two  days,  and  that  the  bank  was  paying  out  the  money  it  had  on  hand ; 
that  they  took  a  large  amount  of  securities  and  went  to  the  city  of 
Columbus  and  withdrew  from  their  depository  whatever  they  had  on 
hand,  and  in  addition  to  that  they  took  a  large  number  of  notes  and 
other  securities  and  deposited  them  in  that  bank  to  secure  a  loan  of 
between  $40,000  and  $50,000.  That  was  handed  over  the  counter  to 
restore  confidence,  but  in  the  final  wind-up  when  the  property  was 
turned  over  to  the  receiver  the  bank  had  somewhere  between  $5,000 
and  $6,000  on  hand. 

Now  the  cross  petitioner  asks  for  this  relief  on  two  grounds  practi- 
cally, or  as  I  might  say  one  ground,  sustained  by  the  further  fact  that  he 
was  treasurer. 

First,  he  claims  that  all  those  checks  and  drafts  which  he  de- 
posited had  been  theretofore  received  by  him  and  were  made  payable 
to  him  as  treasurer  of  this  county  and  had  been  received  by  him  from  cer- 
tain individuals  and  corporations  in  payment  of  their  taxes  then  due; 
he  was  at  this  time  in  the  midst  of  the  collection ;  in  fact  the  winding 
up  of  the  collection  of  the  taxes,  the  duplicate  of  the  June  payment  of 
1904,  it  being  the  rule  here,  that  although  the  time  allowed  by  the 
statute  was  the  twentieth  of  June,  it  has  been  the  habit  of  all  the 
county  treasurers  to  extend  the  time  of  payment  for  one  month  and 
generally  up  to  the  last  day  of  July,  in  the  first  place  to  prevent  a  rush 
in  the  last  few  days  of  collection  and  in  the  second  place  to  give  the 
taxpayers  an  opportunity  to  get  their  money  and  to  give  the  farmers 
time  to  obtain  the  money  to  pay  their  taxes.  This  has  been  the  habit 
of  former  treasurers  and  it  was  an  accommodation  to  taxpayers,  but 
a  treasurer  is  not  bound  to  receive  taxes  after  the  twentieth  of  June. 

It  has  been  the  custom  for  the  treasurer  to  receive  checks  in  pay- 
ment of  taxes.  This  is  also  an  accommodation  for  if  a  mistake  would 
be  made  when  money  was  paid,  there  would  always  be  some  trouble 
in  making  the  correction.  It  is  especially  an  accommodation  for  a  tax- 
payer who  resides  out  of  the  county.  There  is  no  law  which  prohibits 
the  payment  of  taxes  by  check,  but  for  the  protection  of  the  treasurer 
it  is  understood  that  if  the  check  is  not  paid  the  taxes  are  not  paid. 
Although  he  has  the  right  to  demand  the  money  down,  yet  for  his  own 
accommodation  and  for  the  accommodation  of  the  taxpayers  this  rule 
has  been  established.  According  to  the  testimony  the  checks  of  local 
taxpayers  were  payable  on  local  banks.  There  are  banks  in  the  vil- 
lages in  this  county  and  some  of  those  checks  were  drawn  on  those  banks. 
It  is  not  supposed  that  the  treasurer  would  take  his  horse  and  buggy 

Digitized  by  VjOOQLC 


286  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Fairfield  Common  Pleas. 

and  go  around  to  those  banks  in  the  villages  in  this  county  to  collect 
those  checks  but  he  would  be  supposed  to  collect  them  through  the  banks 
of  Lancaster.  Though  many  of  those  checks  were  drawn  on  banks  in 
the  villages  of  the  county,  the  great  bulk  of  them  were  payable  at  banks 
in  this  city. 

It  appears  that  some  time  prior  to  1904  the  treasurer  of  the  county 
was  also  the  treasurer  of  the  city  fund,  and  that  whereas,  the  statute 
providing  that  the  treasurer  of  the  county  could  not  deposit  the  county 
funds  in  bank,  there  was  no  prohibition  against  depositing  the  city 
funds  in  bank.  Up  to  the  time  the  statute  was  changed  at  the  passage 
of  the  present  municipal  code,  which  took  the  .treasuryship  of  the  city 
from  the  county  treasurer  and  placed  the  funds  in  the  hands  of  another 
officer,  these  city  funds  had  been  allowed  to  remain  in  the  bank  and  the 
banks,  by  reason  of  having  these  funds  deposited,  had  as  a  matter  of 
accommodation  made  those  collections  without  any  charge  whatever. 

It  is  claimed  on  behalf  of  the  defendant,  Kramer,  that  after  the 
passage  of  the  municipal  code  and  the  transfer  of  the  city  funds 
from  his  possession  to  the  possession  of  the  city  treasurer  he  had  still 
been  in  the  habit  of  depositing  those  checks  in  this  bank  for  collection 
and  his  attention  was  called  to  the  fact  that  they  were  not  now  receiving 
anything  by  reason  of  having  those  funds  in  there  for  their  services, 
and  that  therefore  they  ought  not  to  be  required  to  pay  those  checks 
immediately.  It  seems  that  prior  to  that  time  if  a  check  had  been 
drawn  on  the  Canal  Winchester  bank  or  even  a  New  York  bank  where- 
ever  it  was  the  banks  collected  it  without  any  charge  and  without  saying 
anything  about  it.  But  it  is  claimed  that  was  changed  and  the  officers 
of  the  bank  called  his  attention  to  that  fact  and  stated  that  they  ought 
not  to  be  required  to  be  out  of  this  money  while  it  was  in  process  of 
collection.  Thereupon  it  was  understood  between  them  that  these 
checks  when  brought  to  the  bank  were  to  be  left  there  for  collection,  and 
the  money  was  not  to  be  paid  to  the  treasurer  until  it  had  been  col- 
lected. 

It  is  claimed  on  behalf  of  the  cross  petitioner. that  the  bank  agreed 
just  as  soon  as  it  collected  the  money  to  bring  it  up  to  the  treasurer. 
That  is  denied.  It  is  claimed  on  the  other  side  that  the  understanding 
was,  that  these  checks  were  to  be  deposited  there  and  that  the  money 
was  to  be  collected  and  that  the  money  was  to  remain  there  until  the 
treasurer  needed  it.  I  might  say  that  after  that  arrangement  was 
made  the  evidence  of  the  deposit  of  those  checks  and  drafts  was  de- 
livered to  the  treasurer. 

It  was  the  habit  of  the  examiners  of  the  treasury  as  shown  by  the 
testimony  to  treat  those  papers — call  them  certificates  of  deposit  or 
receipts  for  collection — as  cash:  because  they  were  in  process  of  col- 
lection they  were  treated  as  cash.    But  there  came  a  time  when  the 
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state  of  Ohio  began  to  send  out  examiners  and  it  seems  they 
refused  to  treat  them  in  that  way,  and  some  of  the  examiners  got  a 
little  more  technical  and  they  refused  to  treat  them  as  cash  and  at  last 
required  that  if  they  had  been  deposited  at  any  time  prior  to  that  the 
treasurer  have-  the  money  on  hand. 

Then  it  was' arranged  that  if  at  any  time  an  examination  was  to  be 
had  that  the  bank  would  pay  over  all  the  money  they  had,  and  if  neces- 
sary advance  the  balance  of  the  money  to  cover  those  checks  and  drafts 
that  had  not  yet  been  collected  and  the  collections  remitted  back  or  certi- 
fied back.  These  were  the  arrangements.  It  practically  was  not  denied 
in  rebuttal,  that  that  had*  been  the  arrangement.  And  it  was  testified 
that  it  was  understood  that  if  at  any  time  by  reason  of  any  technical 
examination,  although  the  drafts  had  just  been  put  in  process  of  col- 
lection, yet  if  the  treasurer  needed  that  money  all  he  had  to  do  was  to 
send  this  receipt  or  certificate  down  to  the  bank  and  get  the  money. 
These  were  the  arrangements  as  shown. 

It  appears  as  shown  here  by  the  petition  that  the  first  deposit  was 
made  on  July  8  and  then  it  run  on  to  July  11,  12,  14,  15,  and  up  to 
July  25,  just  the  day  before  this  bank  went  into  the  hands  of  a  re- 
ceiver. 

When  these  deposits  were  made  whether  for  collection  or  other- 
wise the  treasurer  received  from  the  bank  on  a  form  used  by  the  bank 
as  a  certificate  of  deposit  the  following: 

Lancaster,  Ohio,  July  8,   1904. 
$5,516. 

This  is  to  certify  that  J.  B.  Kramer  has  deposited  for  collection 
fifty-five  hundred  and  sixteen  dollars  payable  to  the  order  of  himself 
out  of  the  current  funds  of  this  bank  on  the  return  of  this  certificate 
properly  indorsed. 

Now  that  is  the  form  practically  of  all  these  certificates  of  deposit, 
except  that  in  the  one  dated  July  8,  it  says  John  B.  Kramer;  it  is  not 
disputed  that  the  word  ' 'treasurer' f  is  omitted. 

The  testimony  tends  to  show  that  the  large  bulk  of  these  checks  de- 
posited were  on  banks  in  the  city  of  Lancaster,  the  four  banks  of  the  city 
of  Lancaster.  It  will  be  observed  that  in  none  of  these  certificates  and  at- 
tached to  none  of  therh  is  there  any  schedule  of  the  checks  deposited, 
that  the  treasurer  kept  no  memorandum  of  the  individual  checks  de- 
posited, whom  they  were  signed  by,  whom  they  were  drawn  on  and  what 
banking  institution  they  were  drawn  on,  or  their  date.  The  treasurer  kept 
no  memorandum  whatever  of  the  checks  or  drafts  and  he  called  on  the 
officers  of  the  bank  in  the  nature  of  a  disclosure  to  disclose  to  him  the 
amounts.  And  it  seems  that  after  a  careful  examination  of  the  in- 
terrogatories annexed  to  the  petition  and  the  testimony  that  as  far  as  the 
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efforts  of  the  treasurer  have  been  concerned  that  there  has  been  a  total 
failure  here  to  trace  any  amount  to  any  particular  bank  or  individual. 

It  appears  that  these  different  checks  were  not  entered  on  what 
is  known  as  the  collection  record ;  they  were  not  even  indorsed  for  col- 
lection; they  were  just  indorsed,  generally:  "John  B.  Kramer,  treas- 
urer/' and  handed  into  the  bank,  and  although  there  has  been  an 
effort  made  and  learned  counsel  have  made  every  effort  that  human 
power  could  make,  to  trace  and  discover  the  names  of  the  persons,  the 
banks  upon  which  they  were  drawn,  the  amounts  and  dates,  yet  there  has 
been  a  total  failure  as  far  as  the  evidence  is  disclosed  to  do  that  and  it 
appears  from  examination  of  the  books  that  it  is  impossible  to  trace 
these  individual  deposits  to  any  particular  bank  or  show  by  whom  they 
were  drawn. 

It  seems  that  when  these  checks  were  received  they  were  just  turned 
over  to  the  ordinary  checks  in  bank  and  seem  to  have  been  treated  just 
as  ordinary  checks  coming  into  the  bank.  So  that  it  has  been  impossible 
as  far  as  tracing  to.  trace  any  of  these  particular  checks  or  the  applica- 
tion of  the  funds  arising  from  any  one  of  those  checks.  It  is  admitted 
that  between  one-fifth  and  one-sixth  of  them  were  on  the  Lancaster 
bank,  represented  by  Peters,  the  receiver,  and  that  probably,  a  pro- 
portionate amount  was  represented  by  checks  or  a  large  amount  of  the 
balance  on  the  other  three  banks,  and  that  the  great  bulk  of  the  balance 
was  represented  by  checks  drawn  on  banks  in  this  county  and  adjacent 
cities,  the  city  of  Columbus  principally.  And  it  appears  that  so  far  as 
the  testimony  is  concerned  that  none  of  these  funds  arising  from  any 
of  those  checks  could  be  traced  into  the  hands  of  this  receiver  after  his 
appointment.  In  other  words  it  could  not  be  shown  that  he  received 
the  proceeds  of  any  of  those  checks  after  his  appointment  as  receiver. 

That  is  the  state  of  facts.  To  these  facts  the  court  must  apply 
the  law.  The  rule  laid  down  is  pretty  well  stated  in  one  of  the  au- 
thorities cited  by  counsel  for  cross  petitioner  in  their  brief. 

"The  beneficiary  of  the  express  trust  may  follow  the  trust;  may 
follow  the  property  into  the  trust  funds  in  case  of  insolvency  but  ia 
all  cases  he  must  show  that  the  property  is  actually  represented  in  the 
assets.' ' 

Counsel  on  both  sides  have  filed  elaborate  and  very  learned  briefs. 
The  court  has  taken  time  to  examine  as  far  as  it  could  the  authorities 
cited.  The  burden  of  proof  is  upon  this  cross  petitioner  to  establish 
that  these  were  trust  funds,  that  there  was  a  trust  relation  between 
him  and  this  bank  and  its  officers,  that  he  took  all  the  precautions  that 
a  man  ordinarily  could  to  retain  his  funds,  control  of  his  funds,  and 
that  he  was  in  such  condition  in  fact. 

Suppose  for  the  purposes  of  the  argument  that  this  bank  closed*  on 
the  twenty-sixth,  that  he  had  deposited  a  number  of  checks  and  drafts 
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that  day,  drawn  on  banks  outside  of  this  particular  bank.  He  must 
have  Been  in  such  position  that  he  could  identify  those  checks;  that  he 
could  stop  payment  upon  them.  Suppose  the  check  was  on  Columbus. 
To  claim  to  be  the  owner,  he  must  be  able  to  stop  payment,  so  that  he 
could  notify  the  bank,  "You  must  not  pay  that  money  to  the  Lancaster 
bank;  that  is  my  money;  it  is  a  trust  fund."  That  seems  to  be  the 
weight  of  the  authorities. 

And  another  question  has  been  raised  on  behalf  of  this  bank  and 
also  not  only  the  bank  but  a  number  of  other  creditors,  the  perpetual 
building  association,  which  had  a  very  large  deposit,  in  fact  the  largest 
deposit  in  this  bank. 

It  is  shown  in  the  testimony  that  from  one-fourth  to  one-fifth 
or  say  to  one-sixth  of  those  checks  were  drawn  on  the  Lancaster  bank 
itself,  payable  at  the  Lancaster  bank  and  were  drawn  on  the  Lancaster 
bank  by  depositors  of  funds  in  the  Lancaster  bank  in  payment  of  their 
taxes,  and  probably  that  proportion  on  the  other  banks  in  the  city,  so  that 
probably  from  four-fifths  to  five-sixths  of  the  funds  here  as  far  as  the 
evidence  discloses  was  payable  at  banks  in  this  city. 

It  is  argued  first  as  to  the  Lancaster  bank :  That  when  these  checks 
were  taken  to  the  Lancaster  bank  that  the  Lancaster  bank  undertook 
to  collect  from  its  own  depositors  that  this  money  was  held  in  a  trust 
relation;  that  was  argued  with  considerable  ability  and  skill.  How  is 
that! 

The  rule  of  law  is,  that  if  a  check  is  drawn  by  a  depositor  on  a 
bank  it  is  the  duty  of  the  bank  immediately  to  pay  that  money.  How 
could  that  fund  be  kept  separate?  Not  by  entering  it  on  the  books.  If 
the  bank  did  not  hand  it  over,  how  could  he  say  that  the  bank  was 
holding  it  in  trust  for  him? 

Take  the  other  banks  of  the  city.  Unless  there  was  an  agreement 
that  the  money  was  to  Be  kept  separate,  put  in  an  envelope  and  laid 
away  by  itself,  it  would  not  become  the  money  of  the  cross  petitioner.  It 
is  true  that  it  is  a  matter  of  convenience  to  the  treasurer  to  deposit 
checks  in  this  way.  These  checks  were  not  indorsed  for  collection.  It 
has  been  testified  here  and  it  is  a  matter  of  common  knowledge  that 
these  banks  every  day  have  a  settlement  with  each  other.  It  has 
been  testified  here  and  is  well  known  to  every  citizen  who  has  dealings 
with  banks,  that  a  cashier  of  one  bank  will  call  on  another  and  find  out 
how  much  each  bank  is  indebted  to  the  other  on  checks  and  drafts,  and 
if  there  is  a  balance  in  favor  of  one  of  the  banks  that  is  settled.  The 
bank  with  the  least  amount  of  checks  and  drafts  pays  over  the  differ- 
ence. 

Suppose  Tor  the  purposes  of  the  argument  that  John  B.  Kramer 
had  gone  there  at  the  time  when  these  cashiers  were  making  exchanges  •, 
19    Dec.    Vol.  17 
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suppose  he  had  heard  the  bank  was  in  bad  condition ;  if  they  were  not 
indorsed  for  collection,  it  is  a  question  whether  he  could  stop  their  ex- 
change unless  he  had  an  injunction.  But  if  those  checks  were  indorsed 
for  collection  that  would  be  notice  to  the  bank  that  it  was  a  private  ac- 
count; they  could  not  say,  "Here  you  must  take  those  general  checks 
we  have  as  against  those  checks  here  for  collection." 

Again :  Some  of  these  checks  were  deposited  as  early  as  July  8  and 
the  bank  closed  July  26.  Every  one,  as  I  said  before,  having  business 
with  the  banks  here,  is  aware  of  the  fact  that  those  banks  make  ex- 
changes every  day.  The  treasurer  must  have  known  that,  by  the  after- 
noon of  July  9  and  before  the  bank  closed,  the  Lancaster  bank  had 
every  dollar  on  those  checks  and  drafts  deposited  on  July  8  or  its 
equivalent  in  their  bank. 

The  officers  of  the  bank  claim  that  there  was  an  agreement  and  un- 
derstanding that  these  deposits  would  remain  in  there  and  they  say  that 
the  words  'for  collection'  were  written  in  the  certificate  of  deposit  for 
the  protection  of  the  treasurer;  but  the  court  has,  when  it  comes  to  ap- 
ply the  law  that  gives  a  preference,  to  be  clearly  satisfied  that  there  was 
a  preference,  and  that  the. party  making  it  took  the  precautions  that 
the  law  requires ;  he  must  deal  with  the  bank  strictly  if  he  wants  a  pref- 
erence; he  cannot  deposit  in  his  own  name  in  the  general  funds  of  the 
bank  and  when  the  identity  of  the  deposit  is  lost  claim  a  preference.  So 
that  in  this  agreement  Kramer  had  with  the  bank  that  as  soon  as 
this  money  was  collected  it  was  to  be  turned  over  to  him,  he  certainly 
had  notice  that  the  money  was  in  bank,  that  exchanges  were  made  every 
day,  and  that  if  the  officers  of  the  bank  did  not  bring  up  the  money,  he 
could  have  sent  down  his  certificate  and  got  it  or  telephoned  them  to 
bring  it  up  to  his  office. 

Now  in  regard  to  these  collections  from  foreign  banks: 

We  all  know  that  even  if  a  check  is  sent  to  the  city  of  New  York, 
inside  of  three  clays  at  least,  there  is  a  remittance  or  some  notice  con- 
cerning it.  This  matter  had  been  going  on  from  July  8  to  July  26. 
While  I  acknowledge  the  rule  and  would  be  glad  to  enforce  the  rule  in 
this  case  relating  to  the  deposit  of  funds  in  a  trust  capacity,  these  other 
creditors  have  the  same  right  this  creditor  has,  and  he  is  asking  for 
something  beyond  the  rights  of  other  creditors.  He  is  asking  the  court 
to  reach  into  this  fund  and  take  out  this  $20,000  and  give  it  to  him  with 
interest  from  the  dates  of  those  different  deposits — at  least  from  the 
date  of  their  probable  collection. 

I  think  the  law  in  this  case  is  pretty  well  settled  in  this  case  of 
Philadelphia  Nat.  Bank  v.  Doted,  38  Feci.  Rep.  172,  where  nearly  all 
those  authorities  which  have  been  cited  are  commented  upon. 

The  court  read  from  above  case. 
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In  the  light  of  those  facts  the  court  is  driven  to  the  conclusion  that 
the  only  right  that  this  creditor  has  is  that  of  a  general  creditor. 

I  want  to  say  one  thing,  however,  which  I  feel  it  my  duty  to  say 
in  view  of  some  matters  that  came  up  and  some  suggestion  made  in 
argument  that  there  might  be  some  reflection  cast  upon  this  treasurer. 
I  want  to  say  this,  there  can  be  no  reflection  from  anybody  upon  this 
treasurer.  He.  honestly  believed  that  by  those  proceedings  he  was 
depositing  these  moneys  in  a  trust  relation  and  that  they  were  not  de- 
posited in  any  way  so  as  to  conflict  with  the  statute  and  his  duty  as 
treasurer. 

The  testimony  shows  that  this  treasurer  is  entitled  by  reason  of  the 
manner  in  which  he  has  conducted  his  office,  to  the  gratitude  and  com- 
mendation of  the  public.  He  never  received  a  cent  from  any  of  these 
deposits  as  shown  by  the  testimony ;  it  is  a  matter  that  he  may  be  proud 
of  and  that  this  whole  community  may  be  proud  of,  because  it  is  an  ex- 
ceptional case  in  this  state;  he  has  conducted  his  office  honestly;  any- 
body that  makes  any  reflection  upon  him  stultifies  himself  and  not  the 
treasurer.  The  only  trouble  is,  he  was  not  a  bank  lawyer.  The  intrica- 
cies of  the  bank  law  are  such  now  that  very  few  persons,  unless  they 
make  it  a  special  study,  could  make  a  deposit  of  this  kind  without  ex- 
amining recent  decisions  and  preserve  a  preference  and  a  trust;  his  in- 
tentions were  good;  he  made  his  best  efforts  to  preserve  a  preference; 
the  trouble  was,  that  he  did  not  understand  the  necessary  requirements 
of  the  law  to  preserve  a  preference  in  this  case.  He  is  not  to  be 
censured  for  that;  his  acts  should  receive  the  approval  of  the  entire 
community  for  the  faithful  and  honest  manner  in  which  he  has  con- 
ducted his  office.  Therefore  in  the  judgment  of  the  court  this  cross- 
petition  will  have  to  be  dismissed. 


MUNICIPAL   CORPORATIONS. 

[Franklin  Common  Pleas,  March  13,  1906.] 
Columbus  (City)  etc.  v.  Columbus  Public  Service  Co.  et  al. 

Power  op  Municipality  to  Grant  Use  op  Its  Light  Poles. 
A  municipality  h/is  neither  express  nor  implied  power,  through  its  board 
of  public  service,  to  grant  away  to  a  private  company  the  right  to  use 
the  city's  poles  for  electric  wires,  such  poles  being  considered  personal 
property. 

Creation  of  Rights  by  Estoppel,  Ultra  Vires  by  Express  Grant. 
A  public  light  company  cannot,  by  estoppel,  acquire  the  right  to  use  light 
poles  of  a  municipality  for  electric  light  wires,  when  the  municipality 
had  no  power  to  expressly  grant  such  right 
[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Z.-rtoppcl,"  §§  700-703.— Ed.] 
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8.  Expediency  of  an  Ultra  Vibes  Act  Not  to  be  Considered. 

When  a  contract  to  grant  to  a  private  company  the  use  of  the  city's  light 
poles  is  manifestly  ultra  vires  on  the  part  of  the  municipality,  the  fact 
that  such  grant  would  be  desirable,  profitable,  advantageous,  and  good 
policy  for  the  city  will  not  be  considered  by  the  court  to  sustain  such 
a  grant 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations/'  SI 
982-990.— Ed.] 

[Syllabus  approved  by  the  court.] 

J.  M.  Butler,  G.  S.  Marshall  and  D.  Keating,  for  plaintiff: 
Contract  void  for  noncompliance  with  mandatory  law.  Kerlin  Bros. 
Co.  v.  Toledo,  11  Circ.  Dec.  56  (20  R.  603) ;  Wellston  v.  Morgan,  65  Ohio 
St.  219  [62  N.  E.  Rep.  127] ;  Welker  v.  Potter,  18  Ohio  St.  85;  Elyria 
Gas  &  Water  Co.  v.  Elyria,  57  Ohio  St.  374  [49  N.  E.  Rep.  335] ;  Lan- 
caster v.  Miller,  58  Ohio  St.  558  [51  N.  E.  Rep.  52] ;  Buchanan  Bridge 
Co.  v.  Campbell,  60  Ohio  St.  406  [54  N.  E.  Rep.  372] ;  Upington  v. 
Oviatt,  24  Ohio  St.  232;  McCloud  v.  Columbus,  54  Ohio  St.  439  [44  N: 
E.  Rep.  95]. 

Contract  void  because  ultra  vires.  15  Am.  &  Eng.  Ene.  Law  (1  ed.) 
1041;  Collins  v.  Hatch,  18  Ohio  523  [51  Am.  Dec.  465];  Ravenna  v. 
Pennsylvania  Co.  45  Ohio  St.  118  [12  N.  E.  Rep.  445] ;  Cooley,  Const. 
Lim.  233;  Minturn  v.  Larue,  64  U.  S.  (23  How.)  435  [16  L.  Ed.  574] ; 
Bloom  v.  Xenia,  32  Ohio  St.  461 ;  State  v.  Carter,  67  Ohio  St.  422  [66 
N.  E.  Rep.  537] ;  Lake  Shore  &  M.  S.  Ry.  v.  Elyria,  69  Ohio  St.  414  [69 
N.  E.  Rep.  738]. 

Contract  considered  as  a  license  cannot  stand.  Wabash  v.  Defiance, 
10  O.  F.  D.  480  [167  U.  S.  88;  17  Sup.  Ct.  Rep.  748;  42  L.  Ed.  87]; 
Wabash  Ry.  v.  Defiance,  52  Ohio  St.  262  [40  N.  E.  Rep.  89]. 

Contract  cannot  be  justified  under  granted  powers  as  to  use  of 
streets.  ZanesviUe  v.  Telegraph  &  Tel.  Co.  64  Ohio  St.  67  [59  N.  E. 
Rep.  781;  52  L.  R.  A.  150;  83  Am.  St.  Rep.  725] ;  Columbus  v.  Gas  Co. 
14  Dec.  416. 

Contract  infringes  private  property  rights.  Call  en  v.  Light  Co.  66 
Ohio  St.  166  [64  N.  E.  Rep.  141 ;  58  L.  R.  A.  782]. 

No  estoppel  as  a  matter  of  law.  Smith,  Mun.  Corp.  Sees.  258,  660, 
661;  Newbery  v.  Fox,  37  Minn.  141  [33  N.  W.  Rep.  333;  5  Am.  St. 
Rep.  830] ;  Dillon,  Mun.  Corp.  Sec.  447;  Page,  Contracts  Sees.  987,  1009, 
1061,  1063;  Mullan  v.  State,  114  Cal.  578  [46  Pac.  Rep.  670;  34  L.  R.  A. 
262] ;  Dube  v.  Peck,  22  R.  I.  443  [48  Atl.  Rep.  477] ;  Wormstead  v. 
Lynn,  184  Mass.  425  [68  N.  E.  Rep.  841] ;  Wellston.v.  Morgan,  65  Ohio 
St.  219  [62  N.  E.  Rep.  127] ;  Lancaster  v.  Miller,  58  Ohio  St.  558  [51  N. 
E.  Rep.  52] ;  Defiance  v.  Defiance  {Council),  13-23  O.  C.  C.  96;  Hubbard 
v.  Fitzsimmons,  57  Ohio  St.  436  [49  N.  E.  Rep.  477] ;  State  v.  Liberty 
Tp.  (Treas.)  22  Ohio  St.  144;  McCortle  v.  Bates,  29  Ohio  St.  419  [-23 
Am.  Rep.  758] ;  People  v.  Stowell,  9  Abb.  N.  C.  (N.  Y.)  456;  Smith, 
Mun.  Corp.  Sees.  259,  260,  279,  280. 
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Sater  &  Sater,  T.  H.  Clark  and  J.  K.  Henry,  for  defendants. 

DILLON,  J. 

This  action  is  brought  against  the  Columbus  Public  Service  Com- 
pany, a  corporation  organized  for  the  purpose  of  furnishing  electric 
light  and  water  heating  to  patrons  in  the  city,  and  also  against  the 
board  of  public  service  of  the  city.  The  object  is  to  enjoin  the*  use  by 
the  said  electric  light  company  of  certain  of  the  city's  poles  on  which 
they  have  strung  their  wires,  and  also  asks  for  a  mandatory  order  of  the 
court  to  compel  the  removal  of  such  contracts  as  have  already  been 
made.  The  answers  plead  the  provisions  in  two  of  the  franchises  of 
the  defendant  light  company  authorizing  such  use;  also  a  contract 
made  by  said  light  company  with  the  board  of  public  service,  granting 
such  right  and  privilege;  further  actions  and  conduct  on  the  part  of 
the  city  with  the  light  company  amounting  in  law  to  an  estoppel,  and 
other  considerations  of  policy,  economy  and  necessity. 

The  discussion  of  the  court  of  this  case  will  be  as  brief  as  possible, 
and  will  especially  omit  discussion  of  those  fundamental  and  well- 
settled  propositions  of  law  with  which  it  assumes  all  counsel  in  this 
case  to  be  familiar,  as  well  as  to  the  authorities;  therefore  all  such 
propositions  will  be  omitted. 

The  facts  establish  that  about  the  time  the  first  franchise  was 
granted  to  the  predecessor  of  the  present  public  service  company,  to 
wit,  on  July  17,  1902,  the  city  itself  had,  in  embryotic  stage  of  de- 
velopment, the  establishment  of  a  municipal  light  plant,  which  has  since 
been  perfected  and  is  constantly  growing  and  in  full  operation.  In  that 
original  franchise,  and  as  a  part  thereof,  it  was  provided  "that  where 
said  city  has  erected  poles  in  advance  of  those  to  be  erected  by  said 
company,  such  poles  may  be  used  jointly  by  the  city  and  said  company 
under  reasonable  regulations  to  be  adopted  by  the  board  of  public  works 
of  said  city."  By  another  ordinance  granted  to  a  predecessor  of  the 
defendant  light  company,  passed  August  3,  1903,  it  was  also  provided 
in  substance  that  where  the  city  had  already  erected  poles,  such  poles 
might  be  used  jointly  by  the  city  and  said  company,  under  a  reasonable 
contract  to  be  entered  into  by  the  board  of  public  service  of  said  city  *; 
and  said  company. 

No  contract  of  any  kind  was  ever  made  between  the  city  of  Colum- 
bus and  the  said  light  company  until  August  9,  1905,  which  will  be  re- 
ferred to  later.  In  the  meantime  the  light  company  from  time  to  time, 
as  their  business  developed,  continued  to  make  contracts  with  the  city's 
poles  in  various  parts  of  the  city,  and  on  May  17,  1904,  the  board  of 
public  service  unanimously  adopted  a  resolution  that  the  said  public  serv- 
ice company  (herein  referred  to  always  as  light  company)  be  notified 
to  remove  their  wires  from  the  city's  poles  and  place  them  so  as  not  to 
interfere  with  the  city's  wires,  and  to  follow  out  the  instructions  of 
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Superintendent  Wilcox  of  the  municipal  light  plant.  On  the  same 
day  a  letter  was  mailed  to  the  light  company,  notifying  it  of  this  resolu- 
tion and  asking  that  there  would  be  no  delay  in  complying  therewith. 
Later,  on  June  4,  1904,  the  board  passed  another  resolution,  reciting 
that,  the  said  light  company  be  and  is  hereby  required  to  pay  for  the  use 
of  the  city's  poles  alreacjy  had,  and  to  remove  these  wires  from  the 
poles  at  once,  "as  they  were  strung  thereon  without  the  knowledge  and 
consent  of  this  board,  except  a  few  poles  on  Fifth  avenue." 

On  the  same  day  a  copy  of  this  resolution  was  likewise  served 
upon  the  light  company.  On  June  6,  1904,  the  light  company  an- 
swered, expressing  some  surprise  to  receive  a  notice  of  this  character, 
and  reciting  the  fact  that  Mr.  Pond,  one  of  the  members  of  the  board, 
had  called  the  writer  up  over  the  telephone  and  requested  him  to  call 
at  the  board's  office  in  relation  to  the  use  of  the  city's  poles.  This 
letter  further  recites  the  franchise  under  which  they  were  operating, 
and  their  expectation  to  make  an  agreement  by  reason  of  certain  verbal 
conversations  previously  had  with  individual  members  of  the  board, 
and  reciting  further  a  letter  written  February  27,  in  which  the  light 
company  had  made  the  proposition  that  it  would  furnish  the  cross  arms 
and  pay  the  expense  of  putting  them  on  the  city's  poles  and  pay  the 
city  fifteen  cents  per  contact  each  year  for  all  wires  strung  on  the  poles. 
Three  days  later  the  light  company  sent  a  further  communication  to  the 
board,  saying: 

"We  desire  to  enter  into  an  arrangement  with  your  board  for  the 
joint  use  of  poles.  *  *  *  We  would  be  willing  to  pay  fifteen  cents 
per  contact,  the  city  paying  this  company  the  same — such  contract  to 
be  drawn  in  accordance  with,  and  subject  to,  the  provisions  contained 
in  ordinance  granting  this  company  its  franchise." 

Two  months  prior  to  this  last  letter,  to  wit,  on  April  27,  1904,  the 
city  solicitor  had  rendered  a  written  opinion  to  the  board  of  public 
service  in  which  he  says  that  "under  no  circumstances  can  you  legally 
lease  the  city's  poles  untilthose  poles  are  erected,"  and  further,  "that 
your  board  can  neither  lease  the  company's  poles  for  the  city,  nor 
lease  the  city's  poles  to  the  company,  except  with  the  permission  and 
under  the  direction  of  council."  Said  solicitor  further  stated  that  he 
would  permit  no  further  contracts.  On  June  11,  1904,  the  city  solicitor 
sent  a  copy  of  this  letter  to  the  public  service  company,  informing  it 
that  it  was  the  policy  of  the  city  that  its  poles  must  not  be  used  by 
private  lighting  companies  except  in  strict  compliance  with  the  law, 
and  informing  the  said  light  company  that  an  action  of  injunction 
would  be  begun  unless  it  would  agree  to  forthwith  remove  its  wires 
and  no  longer  attempt  to  use  the  city's  poles. 

This  communication  was  answered  on  June  13,  1904,  in  wThich 
the  light  company  agrees  with  the  statement  that  the  city's  poles  must 
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not  be  used  by  private  lighting  companies  except  in  strict  compliance 
of  law,  but  claiming*  that  their  use  is  not  without  a  warrant  of  law, 
and  expressing  a  willingness  to  comply  with  the  request  not*  to  string 
wires  on  any  additional  poles  "until  and  unless  a  legal  contract  shall 
be  entered  into  by  and  between  this  company  and  the  board  of  public 
service,  and  in  the  event  that  such  contract  cannot  be  entered  into 
within  a  reasonable  time,  this  company  will  then  proceed  to  erect  its 
own  poles  and  at  once  remove  its  wires  thereto." 

On  August  29,  1904,  the  board  of  public  service  adopted  a  resolu- 
tion "that  all  wire-using  companies  having  wires  attached  on  city  poles 
without  a  contract  or  consent  of  the  city,  be  notified  to  remove  said 
wires  by  September  15,  1904."  Said  resolution  further  provided  that 
after  such  date  the  superintendent  of  the  municipal  plant  was  au- 
thorized to  employ  the  necessary  help  and  remove  the  wires.  A  copy 
of  this  resolution  was,  on  the  same  day,  sent  to  the  defendant  light 
company.  To  this  communication  the  defendant  light  company,  on 
October  14,  sent  a  letter.  After  reciting  some  of  the  history  of  the  case, 
it  stated  that  they  would  as  soon  as  possible,  erect  such  poles  as  jnay 
be  necessary  to  meet  the  requirements,  and  until  that  time  it  agreed  to 
pay  the  city  the  sum  of  fifteen  cents  per  contract.  On  May  31,  1905, 
the  situation  remaining  practically  unchanged,  the  board  passed  a 
resolution  giving  the  defendant  light  company  seventy-two  hours  from 
the  date  of  the  passage  of  the  resolution,  to  render  a  statement  as  to 
what  contracts  they  already  had,  and  to  state  whether  or  not  they  would 
within  thirty  days  remove  all  their  wires,  and  further  stating  that  in 
the  event  that  such  assurance  was  not  given,  or,  if  the  assurance  be- 
ing given  and  it  was  not  carried  out,  then  at  the  conclusion  of  thirty 
days  would,  without  further  notice,  remove  the  said  wires  from  the 
city's  poles.  This  resolution  was  also  served  upon  said  defendant  light 
company. 

In  reply  to  this  the  light  company,  by  letter,  said  that  by  -reason 
of  the  absence  of  one  of  their  officers  they  would  not  be  able  to  give 
the  information  within  seventy-two  hours,  but  if  the  time  be  extended 
until  Wednesday  of  next  week,  they  would  be  pleased  to  furnish  the 
desired  information.  On  June  7,  this  information  came  in  the  shape 
of  a  letter  in  which,  after  reciting  that  they  had  occupied  the  city  poles 
under  a  tentative  and  favorable  agreement  with  the  present  board  of 
public  service,  goes  on  to  state  that  if  the  board  desired  these  wires 
removed,  it  would  require  some  time  for  the  defendant  company  to 
erect  new  poles,  and  they  asked  that  the  board  give  it  a  reasonable  time 
for  the  reconstruction  of  its  lines,  and  agreeing  that  in  the  meantime 
they  would  pay  fifteen  cents  per  contact.  Attached  to  this  letter  was 
a  copy  of  the  contracts,  showing  five  hundred  and  ninety-six  contacts 
at  various  points  in  the  city.     On  August  9,  1905,  the  board  of  public 
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service  adopted  a  resolution  reciting  their  many  reasons  for  so  doing, 
including  good  business  policy  and  being  for  the  best  interests  of  the 
city,  and  whereby  all  former  resolutions  were  rescinded,  and  it  was 
resolved  that  this  board  enter  into  a  contract  with  the  defendant  light 
company  providing  for  the  joint  occupancy  of  the  poles  at  fifteen 
cents  per  contact  per  year. 

Some  further  evidence  has  been  adduced  by  the  secretary  of  the 
defendant  company,  by  Mr.  Pond,  one  of  the  former  members  of  the 
board,  by  Mr.  Rubrecht,  a  former  member  of  the  city  law  department, 
tending  to  show  knowledge  or  acquiescence  of  the  contacts  which  were 
being  made,  and  also  testimony  by  Mr.  Butler,  former  city  solicitor,  and 
Mr.  Immel,  former  director  of  the  board  of  public  improvements  and  now 
a  member  of  the  board  of  public  service,  denying  any  such  favorable 
agreement. 

From  all  the  evidence  adduced  the  conclusion  is  irresistible  that 
so  far  as  the  claim  is  made  that  the  right  to  maintain  these  pole  con- 
tacts has  been  established  and  perfected,  or  acquired  by  estoppel,  no 
such  state  of  facts  exists  as  will  sustain  it.  The  defendant  light  com- 
pany was  not  only  from  the  beginning  charged  with  notice  and  knowl- 
edge of  the  law,  but  as  a  matter  of  fact,  it  has  not  been  misled  to  its  dis- 
advantage or  prejudice.  Whatever  acts  it  may  have  done  were  done  with 
full  knowledge  of  the  risk  which  it  ran  and  with  full,  actual  knowledge 
and  in  full  constructive  notice  that  whatever  rights  it  might  acquire  upon 
the  city  poles  must  come  through  strict  legal  contract.  Whatever 
verbal  conversation  may  have  been  had  from  time  to  time,  and  they  are 
quite  uncertain  and  indefinite  in  character,  it  recognized  to  the  very  last 
the  fact*that  it  must  either  acquire  a  legal  right  by  contract  with  the 
city  or  remove  its  wires.  I  do  not  think  counsel  expect  any  further 
discussion  upon  this  point,  and  it  has  not  been  forcibly  urged  in  the 
briefs. 

The  second  consideration  set  forth  in  the  pleadings  and  also  at- 
tempted to  be  given  in  the  evidence,  but  rejected  by  the  court,  per- 
tained to  the  good  policy  of  the  opposed,  contract.  It  was  sought  to  be 
shown  that  the  presence  of  two  poles  on  a  street  where  one  pole  would 
be  sufficient,  was  a  great  disadvantage  to  the  public  and  to  the  city, 
both  practically  and  from  an  artistic  standpoint.  Of  this  fact  there 
can  be  no  question  whatever,  and  this  court  is  not  prepared  to  state 
that  it  might  not  be  mutually  advantageous  both  from  a  financial  stand- 
point to  the  city  as  well  as  to  the  public  generally  to  have  such  a  con- 
tract entered  into.  It  must,  however,  be  conceded  by  counsel  that  the 
exercise  of  a  power  by  a  municipality  cannot  be  increased  nor  di- 
minished by  consideration  on  the  part  of  the  court  as  to  the  feasibility, 
desirability,  profit,  advantage  and  good  policy  thereof.  The  exercise 
of  discretion  lies  with  those  officials  of  the  city  charged  with  that  duty, 
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and  if  the  power  to  exercise  that  discretion  does  not  exist  it  cannot  be 
aided  by  a  consideration  of  the  advantages  which  might  accrue  there- 
from. Therefore,  these  considerations  cannot  assist  the  defendant 
light  company  as  to  the  exercise  of  this  right. 

The  remaining  question  is  as  to  whether  or  not  the  proposed  con- 
tract which  the  board  of  public  service  is  about  to  enter  into,  is  lawful. 
This  proposed  contract,  as  shown  by  the  resolution  quoted  above,  was 
entered  into  after  the  original  petition  in  this  case  was  filed,  and  it 
was  rightfully  assumed  by  the  defendant  company  that  up.  to  that 
point  no  right  did  exist.  The  issue  upon  this  contract  is,  therefore, 
brought  before  this  court  by  a  supplemental  petition.  The  claim  of 
the  city  in  regard  to  this  contract  is,  that  it  is  leased  upon  two  proposi- 
tions: First,  that  the  proposed  grant  or  contract  is  ultra  vires  as  to 
the  corporation ;  second,  that  even  if  that  be  one  of  its  corporate  powers, 
compliance  with  the  mandatory  requirements  of  the  statute  has  not 
been  made.  As  to  the  question  of  power  in  the  municipality,  I  confess 
that  I  have  not  been  able  to  find  among  the  enumerated  powers  granted 
to  the  municipality,  either  prior  to,  or  subsequent  to,  October  22,  1902 
(the  date  of  the  passage  of  the  present  municipal  code),  any  statute 
giving  express  authority,  nor  do  I  find  the  power  to  be  necessarily  im- 
plied from  any  other  express  powers  which  are  given.  The  power 
granted  to  the  municipality  at  the-  time  the  first  franchise  in  this  case 
was  given  is  found  in  the  Bates'  Statutes  of  1902,  digested  as  Rev. 
Stat.  3471-3  (Lan.  5600),  and  cognate  sections  under  Chap.  4,  title  2. 

The  express  power,  not  being  given  to  the  municipalities,  to  grant 
away  its  pole  rights  or  any  private  company  desiring  to  use  the  poles, 
the  question,  therefore,  remains  as  to  whether  or  not  it  is  one  of  the  im- 
plied powers  of  the  city.  The  power  having  been  given  to  the  city  of 
Columbus  to  grant  such  a  franchise  permitting  electric  light  com- 
panies to  occupy  its  streets,  alleys,  bridges,  etc.,  to  regulate  the  terms 
and  conditions  thereof  the  inquiry  arises  as  to  whether  or  not  one  of 
the  powers  necessary  to  be  exercised  in  carrying  out  the  express  power 
thus  granted,  is  embraced  in  the  right  to  permit  a  contract  for  the  joint 
use  of  poles  for  that  purpose  by  the  city  and  the  said  company.  In  the 
first  place,  it  must  be  conceded  that  the  proposition  is  not  usual  and 
certainly  not  necessary,  however  much  it  might  be  commended.  In 
granting  this  privilege  to  a  municipal  light  company  the  corporation 
is  in  fact  disposing  of  a  valuable  asset  of  the  city.  Discuss  it  as  we  may, 
it  must  be  conceded  that  this  is  a  personal  right,  and  privilege  having 
a  high  pecuniary  value.  It  is  not  mentioned  as  one  of  the  things 
which  the  city  may  embrace  in  its  granting  of  franchises  generally 
for  this  purpose.  It  is  clear  from  the  evidence  here  that  the  right 
would  have  to  be  a  very  limited  one,  since  the  city  has  but  one  extra 
arm  left  upon  its  poles  for  such  use  in  the  future  and   has   not    de-j 
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veloped  its  plant  yet  to  its  full  capacity.  It  is  more  evident  that  the 
poles  are  totally  insufficient  for  the  uses  which  the  city  already  sees 
ahead  of  it.  It  would  seem,  therefore,  that  since  this  is  not  one  of  those 
rights  which  the  city  must  exercise  as  being  necessarily  or  clearly  Im- 
plied in  the  exercise  of  a  power  expressly  granted,  it  is,  as  claimed  by 
counsel  for  the.  city,  an  act  ultra  vires. 

But,  passing  to  the  second  proposition;  that  is  to  say,  assuming 
this  to  be  one  of  the  powers  which  the  city  may  exercise,  how  shall 
it  be  done?  What  safeguards  and  limitations  have  been  put  upon  the 
city  in  thus  disposing  of  its  property?  What  legal  requisites  are  nec- 
essary in  order  to  accomplish  such  a  proposition?  It  must  be  remem- 
bered that  the  provisions  of  this  franchise  merely  contemplate  in  the 
one  instance  that  such  poles  might  be  used  jointly  "  under  reasonable 
regulations  to  be  adopted  by  the  city,"  and  in  the  other  case,  under 
a  reasonable  contract  to  be  entered  into.  In  accepting  this  franchise, 
therefore,  the  defendant  light  company  knew  that  it  had  a  further  step 
to  take  before  it  would  have  such  a  right,  and  that  was  to  make  a  rea- 
sonable contract  with  the  city,  and  this  means,  of  course,  a  contract 
made  according  to  law.  With  the  contention  that  these  provisions  in 
the  franchises  were  material  inducements  to  the  acceptance  of  the 
same  by  the  light  company,  and  to  this  expenditure  of  money  under  it,  I 
can  see  that  the  reading  of  the  entire  franchise  relegates  these  provi- 
sions to  a  very  small  and  unimportant  sphere.  I  believe  that  it  is  shown 
by  the  evidence,  indeed,  that  the  value  of  all  these  contacts  as  proposed 
to  be  contracted  for  would  only  net  $90  a  year,  and  a  reading  of  the 
franchises  in  full  show  that  the  main  purposes  so  overshadow  this  one 
provision,  even  though  it  be  held  illegal,  that  it  could  not  be  claimed 
that  it  was  one  of  the  material  inducements.  Indeed,  the  regulations 
in  the  franchises  as  to  poles  show  that  the  defendant  light  company 
must  have  contemplated  that  this  provision  was  purely  tentative  and 
might  not  be  entered  into  at  all.  Moreover,  it  is  not  compulsory  upon 
the  city  to  enter  into  such  a  contract,  and  if  the  city  could  not  agree 
as  to  what  was  a  reasonable  regulation,  the  contract  or  provision  would 
doubtless  fail  for  uncertainty  and  lack  of  remedy,  or  indefiniteness, 
since  the  court  would  not  substitute  its  discretipn  for  that  of  the 
officers  of  the  city  as  to  what  would  be  a  satisfactory  aijd  reasonable 
regulation. 

To  make  the  proposed  contract,  authority  must  be  gathered  from 
the  code,  and  seems  to  be  regulated  under  96  0.  L.  30,  Sees.  23  to  27 
thereof  (Rev.  Stat.  1536-116  to  1536-120;  Lan.  3957  to  3961).  It  is 
provided  by  Sec.  23  that  a  municipal  corporation  shall  have  the  power 
to  sell  or  lease  real  estate  which  was  not  needed  for  municipal  pur- 
pose, and  the  same  provision  expressly  limits  the  jus  disponendi  of 
personal  property  to  a  sale  thereof,  no  provision  whatever  being  made 
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whereby  personal  property  of  the  corporation  which  is  not  needed  for 
a,  municipal  purpose  can  be  sold,  except  as  therein  provided.  From 
the  evidence  before  this  court,  assuming  that  this  court  might  pass 
upon  the  feature,  it  is  quite  evident  that  the  municipality  has  need  of 
this  very  personal  property,  but  that  being  a  matter  which  is  probably 
within  the  discretion  of  the  city,  there  is  the  question  before  this  court 
as  to  whether  or  not  this  proposed  privilege  and  right  is  personal  prop- 
erty. 

The  rignt  and  privilege  to  use  the  city's  poles  by  making  a  con- 
tact therewith  by  means  of  wires  must  come  under  one  or  the  other 
head  of  real  or  personal  property.  A  pole  is  not-  a  street  or  part 
thereof,  or  a  means  of  travel  and  communication,  as  that  expression 
is  used  with  reference  to  the  use  of  streets.  It  is  not  one  of  the  original 
purposes  for  which  streets  were  laid  out  and  dedicated,  as  has  been 
held  by  our  own  Supreme  Court.  If  it  be  a  mere  license  to  make  a  con- 
tact with  the  city's  poles,  as  is  contended,  we  would  have  the  strange 
result,  logically  following,  that  the  exercise  of  a  mere  license  could 
easily  result  in  the  complete  confiscation  and  use  of  the  entire  prop- 
erty itself.  If  the  pole  had  room  for  thirty  contacts,  and  these  thirty 
contacts  were  given  to  the  defendant  light  company,  the  city  has 
totally  lost  from  itself  a  piece  of  personal  property  which  was  erected 
at  a  cost  to  itself  and  having  value.  The  true  "personal  property' '  is 
very  broad,  and  if  we  grant,  as  it  seems  to  me  we  must,  that  these  poles 
are  personal  property,  the  use  thereof  is  a  granting  of  such  property 
by  the  corporation,  and  this,  it  seems  to  me,  follows  as  conclusively  as 
if  it  should  decide  to  attempt  to.  lease  one  of  its  ladders  or  one  of  its 
horses.  The  theory  of  the  statute  is,  that  the  city  shall  not  enter  into  any 
such  business ;  that  if  it  has  no  use  for  any  such  personal  property  its  duty 
is  to  sell  it.  To  permit  any  other  theory  would  permit  the  city  to  carry 
on  such  leasing  business  indefinitely. 

It  is  provided  by  96  0.  L.  30,  Sec.  25,  that  any  personal  property 
not  needed  for  municipal  purposes  may  be  sold  by  the  board  or  officer 
having  supervision  of  the  same.  No  attempt  to  sell  has  been  made  or 
is  threatened  in  this  case,  and,  therefore,  discussion  as  to  this  section 
and  as  to  the  value  of  the  property  involved,  and  as  to  whether  or  not 
it  must  be  advertised,  need  not  be  made.  The  distinguishment,  there- 
fore, between  the  use  of  the  city's  poles  and  the  use  of  streets  must, 
as  I  see  this  case,  be  the  same  as  the  leasing  of  personal  property  and  the 
use  of  streets. 

A  number  of  minor  points  have  arisen  in  the  case  and  I  do  not 
think  it  is  necessary  to  discuss  the  point  that  no  injury  can  come  to 
the  city  through  the  joint  use  of  the  poles.  On  the  contrary  I  am  con- 
tent to  say  that  circumstances  might  very  often  arise  when  the  city 
and  public  generally  would  be  greatly  benefited,  and  that  may  be  true 
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in  this  case.  Nor  is  this  a  question  as  to  whether  or  not  property 
owners  might  complain  of  the  joint  use  of  poles.  The  board  of  public 
service  certainly  has  jurisdiction  and  power  over  the  use  of  its  own 
poles,  and  certainly  has  power  to  contract  for  all  such  purposes  and 
uses  which  are  necessary  for  it  to  carry  out  the  express  power  granted 
it  in  maintaining  this  municipal-  light  plant,  but  in  so  doing  I  cannot 
concede  the  doctrine  to  be,  that  they  may  at  the  same  time  dispose  of 
its  own  personal  property,  which  involves  an  entirely  different  ques- 
tion, even  though  in  thus  disposing  of  its  personal  property  some  ad- 
vantage incidentally  accrues  to  it  in  the  exercise  of  its  express  power. 
Nor  is  this  proposed  contract  a  sale.  If  it  were,  the  title  would  ab- 
solutely pass  from  the  city.  If  the  city,  through  its  officers,  should  at- 
tempt to  sell  outright  a  part  of  its  personal  property,  a  question  might 
be  presented  here,  which,  in  this  case,  need  not  be  discussed,  but,  con- 
cluding as  I  have,  that  the  board  of  public  service  has  attempted  to 
enter  into  a  contract  to  lease  a  portion  of  its  personal  property,  the 
statutes  (Sees.  23,  24  and  25)   apply. 

An  entry  may  be  drawn  enjoining  the  consummation  of  the  pro- 
posed contract  and  also  a  mandatory  order  will  be  granted  as  prayed 
for.  The  time  for  compliance  with  the  mandatory  feature  of  the  order 
will  be  such  as  will  be  perfectly  reasonable  in  view  of  the  particular 
business  of  the  defendant  light  company,  and  the  dependence  of  its 
patrons  for  proper  service,  and,  therefore,  if  counsel  cannot  agree 
upon  what  is  a  reasonable  time,  the  court  under  all  the  exigencies  of  the 
case  will  fix  it.  This  time  will  depend,  of  course,  upon  the  number 
of  contacts  which  have  to  be  changed  and  the  erection  of  poles,  and 
so  forth,  and  will  be  such  length  of  time  as  will  be  reasonable  under 
all  the  circumstances,  and  not  be  destructive.  The  appeal  bond  in  this 
case  will  be  fixed  at  $500. 

A  suggestion  was  made  by  one  of  counsel  for  further  oral  argu- 
ment in  this  case  but  I  have  felt  that  the  briefs  covered  the  case  amply 
and  the  very  urgent  insistence  and  demand  for  the  time  of  the  court  in 
the  other  cases  is  such  that  I  have  deemed  it  no  injustice  to  decide  the 
case  without  further  oral  argument. 


Digitized  by 


Google' 


DecJ  NISI  PRIUS  AND  GENERAL  TERMS  301 

State  y.  Bates. 

BIGAMY— HUSBAND  AND  WIFE. 

[Allen  Common  Pleas,  November  3,  1906.] 
•State  op  Ohio  v.  David  F.  Bates. 

1.  Common-law  Marbiage  as  a  Basis  of  Prosecution  for  Bioamt. 

A  common-law  marriage  may  be  made  the  basis  of  a  prosecution  for  bigamy. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Bigamy  "  §§  1-6;  5  Cyc.  Dig.^ 
••Marriage,"  §§  50-53.— Ed.] 

2.  Agreement  to  Become  Husband  and  Wife  may  be  Presumed  from  Conduct 
of  Parties. 

A  man  and  woman  living  together  for  nearly  two  years,  the  man  recogniz- 
ing and  introducing  the  woman  as  his  wife,  and  the  birth  of  a  child 
which  the  man  recognizes  as  his  own  child  are  sufficient  evidence  of  an 
agreement  in  praesenti  to  become  husband  and  wife,  to  constitute  a  valid 
common-law  marriage. 

LFor  other  cases  in  point,  see  5  Cyc.  Dig.,  "Marriage,"  §§  40-42.— Ed.] 
8.  When  Improper  Argument  to  Jury  not  Prejudicial  to  Accused. 

In  the  trial  of  a  person  charged  with  bigamy,  the  state  called  the  alleged 
first  wife  as  a  witness  against  the  accused,  who  objected  to  her  conu- 
petency  on  the  express  ground  that  Rev.  Stat.  7284  (Lan.  11038),  renders' 
husband  and  wife  incompetent  as  witnesses  against  each  other.  The 
court  sustained  the  objection.  In  argument  to  the  jury  counsel  for  the 
state  commented  on  the  ruling  as  a  decision  of  the  court  as  to  the  validity 
of  the  disputed  marriage.  The  court  at  once  Instructed  the  Jury,  on- 
motion  of  the  accused,  that  the  ruling  of  the  court  referred  to  did  not 
establish  any  fact  in  the  case  and  could  not  be  considered  by  the  jury 
for  any  purpose,  and  that  it  particularly  did  not  in  the  slightest  degree 
prove  or  tend  to  prove  the  disputed  marriage:  Held,  this  sufficiently 
protected  the  rights  of  the  accused. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Error,"  §§  1688-1696.— Ed.] 

[Syllabus  approved  by  the  court.] 

Motion  for  new  trial. 

B.  F.  Welty,  for  plaintiff: 

The  old  common  law  of  England  validates  marriages  contracted  by 
competent  parties  irrespective  of  ecclesiastical  benediction.  2  Wharton, 
Cr.  Law  Sec.  1698. 

Evidence  of  two  marriages,  the  former  of  which  was  voidable  will 
sustain  indictment  for  bigamy.  State  v.  Moore,  1  Dec.  Re.  171  (3  Jo. 
134). 

Marriage  in  fact  may  be  established  by  showing  that  the  parties 
lived  together  and  cohabited  as  husband  and  wife  for  a  series  of  years. 
Bruner  v.  Briggs,  39  Ohio  St.  478. 

Bigamy  and  averments  in  indictment.  Wolverton  v.  State,  16  Ohio 
173  [47  Am.  Dec.  373] ;  Stanglein  v.  State,  17  Ohio  St.  453;  Hanley  v. 
State,  5  Circ.  Dec.  488  (12  R.  584) ;  State  v.  Stank,  9  Dec.  Re.  8  (10 
Bull.  16). 

♦Reversed  by  the  circuit  court. 
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A  common  law  marriage  in  Ohio  is  valid  and  may  be  made  the  basis 
for  bigamy.  Swartz  v.  State,  7  Circ.  Dec.  43  (13  R.  62)  ;  Carmichael  v. 
State,  12  Ohio  St.  553;  Lawrence  Ry.  v.  Cobb,  35  Ohio  St.  94. 

A.  S.  Graham  and  Klinger  &  Secrest,  for  defendant  : 

MATHERS,  J. 

This  is  on  a  motion  for  a  new  trial.  There  are  numerous  grounds 
urged,  none  of  which,  in  the  judgment  of  this  court,  are  well  taken  and 
only  two  of  which  are  important  enough  to  call  for  comment.  One 
ground  is  the  alleged  misconduct  of  the  prosecutor  in  calling  the  alleged 
first  wife  of  the  defendant  as  a  witness  and  his  subsequent  reference 
to  the  ruling  of  the  court  upon  the  defendant's  objection  as  to  her  com- 
petency. The  court  sustained  the  objection  and  excluded  the  witness. 
Some  reference  to  this  ruling  of  the  court  was  made  by  the  prosecutor 
in  his  argument  to  the  jury,  as  sustaining  the  state's  contention  that  the 
woman  was  the  defendant's  wife.  The  court,  however,  was  explicit  and 
particular  in  its  instructions  to  the  jury,  at  the  time  the  statement  was 
made,  that  the  jury  must  not  think  or  conclude  that  the  court  had  de- 
termined any  fact  in  the  case,  and  particularly  the  relationship  of  the 
alleged  first  wife.  The  jury  were  instructed  that  that  was  one  of  the 
principal  issues  in  the  case  and  that  whether  or  not  she  was  the  defend- 
ant's wife  was  to  be  determined  by  them  from  the  evidence  regardless 
of  anything  the  court  might  have  ruled  in  this  behalf.  They  were  fur- 
ther instructed  that  the  court  had  no  authority  to  determine  any  fact 
in  issue,  but  that  that  was  a  matter  solely  within  the  province  of  the 
jury  and  that  they  could  not  lawfully  conclude,  from  any  ruling  the 
court  had  made,  as  to  whether  this  woman  was  the  defendant's  wife  or 
not.  The  court  is  now  of  the  opinion  that  in  the  face  of  this  instruction, 
which  was  given  with  great  care  and  promptness,  the  defendant  was  not 
prejudiced. 

The  main  contention  of  the  defendant"  on  this  motion,  however,  is, 
that  the  evidence  fails  to  show  that  there  was  any  lawful  or  valid  mar- 
riage between  the  defendant  and  the  alleged  first  wife;  that  she  and 
the  defendant  were  merely  living  together  in  a  state  of  fornication ;  that 
she  was  not  his  lawful  wife;  that,  in  short,  as  Rev.  Stat.  7020  (Lan. 
10732)  inhibits  persons  of  the  opposite  sex  from  living  together  in  a  state 
of  adultery  or  fornication,  it  was  manifestly  the  intention  of  the  legis- 
lature to  penalize  any  such  cohabitation,  unless  a  marriage,  under  a 
license  or  after  the  publication  of  banns,  was  solemnized  by  a  magistrate, 
clergyman  or  priest.  In  other  words,  that  a  common-law  marriage  can- 
not serve  as  a  predicate  for  a  conviction  of  bigamy  in  this  state.  This 
question  was  fully  argued  during  the  progress  of  the  trial  and  the  court 
held  that  a  common-law  marriage  could  be  made  the  basis  of  a  bigamy 
prosecution,  reaching  that  conclusion  not  only  upon  reason,  but  upon  the 
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authority  of  several  decisions  in  this  state  where,  in  several  cases,  such 
a  marriage  has  been  recognized,  and  particularly  in  the  criminal  case  of 
Swartz  v.  State,  7  Circ.  Dec.  43  (13  R.  62)  and  Carmichael  v.  State,  12 
Ohio  St.  553.  Swartz  v.  State,  was  a  bigamy  case  and  the  accused 
had  lived  with  a  woman  for  a  number  of  years  and  had  had  two  children 
by  her,  whose  legitimacy  was  not  only  recognized  by  their  jointly  naming 
one  of  the  children  for  him,  but  in  all  the  other  ways  that  a  man  might 
recognize  his  children  as  legitimate.  The  defendant  in  that  case,  and 
the  woman,  held  each  other  out  to  the  world  as  husband  and  wife ;  were 
recognized  as  such  in  society  and  in  the  church  which  they  attended. 
The  defendant  abandoned  this  woman  and  married  another  under  the 
forms  of  the  statute.  He  was  convicted  of  bigamy  and  the  circuit  court 
held  the  conviction  rightful. 

In  the  case  at  bar  Bates  and  Miss  Ginter  lived  together  from  Decem- 
ber 17,  1904,  until  some  time  in  July,  1906.  They  occupied  the  same 
room  in  his  mother's  house  part  of  the  time.  He  introduced  her  to  a 
number  of  people  as  his  wife  and  said  to  others  that  she  was  his  wife; 
he  took  her  to  a  furniture  store  where  they  looked  at  some  furniture 
and  ordered  some  for  some  rooms  that  they  intended  to  occupy  and  he 
introduced  her  to  the  dealer  as  his  wife  and,  from  the  language  of  a 
number  of  letters  which  he  wrote  to  her,  and  which  were  in  evidence, 
the  conclusion  might  reasonably  be  drawn,  not  only  that  they  occupied 
the  marital  relation  toward  one  another,  but  that  an  agreement  to  live 
as  husband  and  wife  existed  between  them.  Furthermore,  she  had  a  child 
by  him  which  was  delivered  at  the  home  of  his  mother  and  he  procured 
the  services  of  a  firm  of  physician  for  the  occasion,  telling  them  at  the 
time  he  desired  them  to  attend  his  wife  in  confinement. 

On  September  23,  1906,  after  procuring  a  marriage  license  a  few 
days  before,  he  was  married  to  a  Miss  Miller  by  a  minister  of  the  Gospel. 
The  jury  were  carefully  and  fully  instructed  that  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  the  defendant  and  Miss  Ginter  agreed 
with  each  other  that  they  would  take  each  other  for  husband  and  wife, 
by  words  in  the  present  tense,  and  would  thenceforth  occupy  the  relation 
of  husband  and  wife  during  their  joint  lives,  and  this  agreement  was 
followed  by  cohabitation  as  husband  and  wife,  they  might  find  the  de- 
fendant was  legally  married.  They  were  instructed  that  they  must  look 
at  all  the  evidence  which  had  been  admitted  for  their  consideration ;  at 
the  conduct  of  the  parties  in  respect  to  this  alleged  contract;  to  any 
statements  or  admissions  which  might  have  been  shown  to  have  been 
made  by  the  defendant  and,  in  the  light  of  this  evidence,  in  view  of  the 
circumstances  as  disclosed  by  the  evidence,  they  should  exercise  their 
independent  judgment  and  determine  whether  or  not  this  contract  of 
marriage  had  been  entered  into.  Presumably  the  jury  were  satisfied 
beyond  a  reasonable  doubt  that  such  a  contract  existed ;  and,  there  being 
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no  dispute  as  to  the  second  marriage  of  the  defendant,  the  jury  found 
the  defendant  guilty. 

This  court  believes  it  to  be  the  law  that  if  a  man  and  a  woman 
agree  together,  in  praesenti  to  become  husband  and  wife,  they  being 
competent  to  make  such  a  contract,  and  t^iis  agreement  is  followed  by 
cohabitation,  they  are  as  effectually  married  as  if  a  ceremony  had  been 
performed  in  the  presence  of  witnesses,  after  a  license  had  been  obtained 
or  banns  published.  And  that  if  thereafter  the  parties  cohabit  as  hus- 
band and  wife  and  hold  themselves  out  as  such,  and  the  man  admits  he 
is  married  to  the  woman  and  treats  her  as  his  wife,  and  especially  if  he 
has  a  child  by  her,  every  consideration  of  law  and  good  morals  would 
require  that  he  should  be  punished  for  bigamy  if  he  afterwards  marry 
another  woman.  The  statutes  prescribing  the  forms  for  obtaining  a 
license  or  the  publication  of  banns  and  the  solemnization  of  the  marriage 
contract,  are  simply  a  regulation  of  the  natural  right  of  a  man  and  a 
woman  to  marry.  The  statutes  do  not  create  that  right ;  neither  do  they 
prohibit  what  is  called  a  common-law  marriage,  and  while  the  court 
does  not  mean  to  stamp  its  approval  upon  clandestine  and  secret  agree- 
ments, nor  to  say  that  common-law  marriages  are  to  be  encouraged,  yet, 
until  the  legislature  expressly  prohibits  them,  the  court  is  of  the  opinion 
that  they  do  serve  as  a  predicate  for  a  conviction  of  bigamy  if  one  of 
the  parties  to  such  a  marriage  afterward  marry  another. 

It  was  said  by  one  of  Ohio's  most  learned  jurists,  in  a  case  which 
the  Supreme  Court  of  this  state  decided,  that  the  common  law  was  a 
part  of  the  law  of  Ohio  except  where  it  was  inconsistent  with  the  genius 
of  our  institutions  or  where  it  had  been  expressly  or  impliedly  abrogated 
by  statute  or  a  decision  of  the  court. 

Counsel  for  the  defendant  relied  upon  the  existence  in  this  state  of 
the  common  law  when  they  objected  to  the  testimony  of  the  defendant's 
alleged  first  wife.  The  statute  in  this  state,  defining  the  competency  of 
witnesses  in  some  cases,  provides  that  husband  and  wife  may  testify  in 
behalf  of  each  other  in  criminal  trials.  To  that  extent  only  is  the  com- 
mon-law rule  of  evidence  modified  in  this  state.  The  common-law  rule 
did  not  permit  husband  or  wife  to  testify  either  for  or  against  each 
other,  the  theory  of  the  common  law  being,  that  the  personality  of  the 
wife  was  merged  in  that  of  the  husband.  This  led  to  many  injustices 
and  the  legislature  finally  modified  it  to  the  extent  indicated.  But  the 
modification  did  not  abrogate  the  rule  insofar  as  it  prohibited  the  testi- 
mony of  husband  or  wife  against  each  other;  and  so  the  court  excluded 
the  testimony  of  the  defendant's  alleged  first  wife.  This  is  cited  merely 
as  an  illustration  of  the  fact  that  common-law  rules  are  still  in  force 
in  this  state  where  they  have  not  been  abrogated. 

The  reasons  for  upholding  a  common-law  marriage  in  a  prosecution 
for  bigamy,  are  just  as  imperative  and  as  well  grounded  in  considerations 
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of  public  policy,  as  for  upholding  any  other  kind  of  a  marriage  and 
doubtless,  if  a  man  and  woman  had  so  conducted  themselves  as  to  come 
within  the  rule  of  a  common-law  marriage,  considerations  of  public 
policy  would  forbid  their  denying  that  relationship  afterwards.  I  fail 
to  perceive  any  good  reason  why  after  such  a  marriage  had'  been  entered 
into,  a  prostitution  of  the  marriage  ceremony,  which  is  involved  in  a 
second  marriage  while  a  common-law  wife  is  alive,  is  not  just  as  much 
bigamy  as  if  the  first  marriage  had  been  solemnized  by  a  magistrate, 
minister  or  priest.  A  bigamous  marriage,  ex  vi  termini,  means  one 
where  one  of  the  parties  already  has  a  husband  or  wife  living ;  and  where 
a  man  has,  to  all  intents  and  purposes,  married  a  woman  and  lived  with 
her  as  his  wife  and  introduced  her  as  such  and  had  a  child  by  her,  I 
think  he  as  fully  married  as  if  a  ceremony  had  been  performed. 
The  motion  for  a  new  trial  will  be  overruled. 


INSURANCE. 

[Cuyahoga  Common  Pleas,  November  8,  1906.] 

Mona  P.  Lytle  et  al.  v.  Equitable  Ins.  Co.  op  Ia.  et  al. 

Right  to  Assign  Life  Insurance  Policies. 

A  man  holding  life  insurance  policies  payable  to  his  estate  cannot,  Just 
before  his  death,  his  estate  being  insolvent,  assign  such  policies  to  his 
wife  and  children  so  as  to  defeat  the  rights  of  his  creditors  to  the  pro- 
ceeds of  such  policies. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Insurance,"  §§  333-336.— Ed.] 

[Syllabus  approved  by  the  court.] 

Blandin,  Rice  &  Ginn,  for  plaintiffs . 
William  Howell,  for  defendants. 

BEACOM,  J. 

Mona  P.  Lytle  and  the  other  petitioners  file  a  joint  petition  in 
which  they  say  that  they  are  now  the  owners  of  a  promissory  note; 
that  this  note  was  made  in  1896  by  one  Baldinger;  that  it  was  never 
paid ;  that  Baldinger  took  out  three  life  insurance  policies  in  the  Equi- 
table Insurance  Company  of  Iowa,  payable  to  his  estate;  that  last  July 
he  died,  leaving  a  widow  and  children  who  are  joint  defendants  herein ; 
that  he  was  insolvent  at  the  time  he  died ;  that  shortly  before  his  death 
and  at  a  time  when  he  was  insolvent  he  attempted  to  assign  these 
policies  to  his  wife  and  children.  The  petitioners  claim  that  that  was 
a  fraud  upon  his  creditors,  and  they  ask  to  have  these  funds  coming 
from  the  policies  declared  the  property  of  the  estate,  not  for  the  benefit 
of  the  petitioners  alone  but  for  all  creditors,  and  ordered  payable  to  a 
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trustee  or  to  the  administrator,  or  at  least  be  decreed  as  belonging  to 
the  estate  just  as  though  the  attempted  assignment  had  not  been  made. 

To  this  petition  a  demurrer  is  filed,  and  the  demurrer  is  founded 
upon  the  theory  that,  inasmuch  as  under  the  statutes  a  decedent  might 
have  insured  for  the  benefit  of  his  wife,  inasmuch  as  he  might  have  done 
that  directly  and  creditors  could  have  made  no  complaint  thereof, 
therefore  what  he  could  do  directly  he  could  do  indirectly. 

I  think  it  is  manifest  that  different  courts  might  take  different 
views  of  this  proposition.  I  have,  however,  no  hesitation  as  to  what  I 
ought  to  do  herein.  The  rights  of  a  husband  to  protect  his  family  by 
taking  out  insurance  for  their  benefit  are  statutory  purely,  and  in  this 
case  they  come  entirely  under  Rev.  Stat.  3628  (Lan.  5781) . 

Revised  Statutes  3629  (Lan.  5782)  does  not  apply.  This  statute, 
Rev.  Stat.  3628  (Lan.  5781),  is  entitled,  "Husband  may  insure  for  the 
benefit  of  wife  and  children."  There  is  no  question  but  that  Baldinger 
might  have  insured  directly  for  the  benefit  of  his  wife  and  children. 
It  is,  however,  a  settled  principle  of  morals  and  of  law  that  a  man 
owns  nothing  until  after  his  creditors  are  paid.  All  that  any  of  us 
owns,  in  the  sense  of  having  a  legal  title  to  them,  belongs  primarily  to 
our  creditors.  That  is  the  law  of  morals  and  the  law  of  the  courts. 
So  far  as  Rev.  Stat.  3628  (Lan.  5781)  gives  a  man  a  right  to  insure 
for  the  benefit  of  his  wife  and  children,  of  course,  he  may  insure.  The 
statute  ought  not,  however,  to  be  extended  beyond  what  it  says,  beyond 
its  letter. 

This  seems  to  be  the  facts  and  the  law  of  this  case : 

This  man  had  insurance  policies  standing  in  his  name.  Last  July 
he  was  insolvent.  He  owed  people.  In  a  financial  sense  his  first  obliga- 
tion was  to  his  creditors.  A  man  must  be  just  before  he  is  generous. 
He  owed  Mona  P.  Lytle  and  others.  They  should  be  paid  before  he  can 
make  presents  to  his  wife  and  children.  He  had  no  more  dominion  over 
these  policies  which  he  owned  and  which  belonged  to  his  estate  and 
which  were  then  a  fund  for  the  payment  of  creditors  than  he  would  have 
over  taioney  in  bank  or  choses  in  action  or  a  piece  of  real  estate.  Being 
insolvent,  every  attempt  to  transfer  anything  by  way  of  gift,  whether 
that  thing  be  lands  or  moneys  or  insurance  policies,  was  in  fraud  of 
creditors. 

Demurrer  overruled.     Defendants  except. 
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DECEIT— FRAUD— SALES. 

[Hamilton  Common  Pleas,  Jan.  8,  1907.] 
State  ex  bel.  Louis  A.  Ireton  v.  Charles  F.  Dolle. 

1.  Action  fob  Deceit  may  be  Maintained  against  Thibd  Pabty  to  Contbact  al- 
though no  Collusion  Exists  between  Him  and  Pabty  to  Contbact. 

An  action  for  deceit  may  be  maintained  by  one  of  the  parties  to  a  contract 
against  a  third  party,  not  a  party  to  the  contract,  where  such  third 
party,  by  false  representations,  is  responsible  for  a  loss  to  the  plaintiff 
arising  out  of  the  making  of  the  contract;  and  this  is  true  although 
there  was  no  collusion  between  the  third  party  and  the  party  to  the  con- 
tract who  profited  by  the  third  party's  fraud. 

2.  OUTSIDEB  NOT  ENTITLED  TO  INDULGENCE  OF  "SELLER'S  PfiAISE." 

The  owner  of  real  estate,  when  undertaking  himself  to  sell  it,  has  the 
privilege  of  indulging  in  "seller's  praise"  even  to  the  point  of  wilful 
falsehood;  but  an  outsider  who  undertakes  to  bring  about  a  sale  of  real 
estate  does  not  have  the  same  privilege,  and  when  he  makes  a  false 
statement  about  the  property  to  induce  a  sale,  he  may  be  liable  to  the 
vendee  in  an  action  for  deceit,  notwithstanding  the  same  misrepresenta- 
tion would  not  render  the  vendor  liable  if  he  should  make  it — as  that  the 
vendor  would  not  sell  for  less  than  a  certain  amount,  when  in  fact  the 
vendor  was  willing  to  take  a  much  smaller  sum. 

[Syllabus  by  the  court.] 

L.  A.  Ireton,  W.  M.  Schoenle  and  C.  O.  Rose,  for  relator. 
C.  F.  Dolle,  for  defendant. 

LITTLEFORD,  J. 

The  relator  in  his  petition  alleges  that  an  act  of  the  general  assem- 
bly of  Ohio  was  passed  April  15,  1904  (97  0.  L.  131;  Rev.  Stat.  4875-1 
et  seq.;  Lan.  8323  et  seq.)>  requiring  the  board  of  county  commissioners 
of  Hamilton  county,  Ohio,  upon  a  petition  signed  by  more  than  150 
electors  of  Hamilton  county,  to  take  proceedings  to  buy  all  the  toll  roads 
within  Hamilton  county  and  maintain  them  as  free  turnpikes.  The  price 
to  be  paid  was  not  to  exceed  the  sum  of  $3,000  per  mile  for  each  toll 
road. 

The  relator  further  says  that  the  Columbia  &  New  Richmond  Turn- 
pike &  Bridge  Company  was  the  owner  of  the  New  Richmond  pike,  one 
of  the  toll  roads  within  Hamilton  county  to  be  purchased  by  the  board 
of  county  commissioners ;  that  the  turnpike  company  fixed  the  purchase 
price  on  its  toll  road  at  the  sum  of  $11,952.50,  for  which  it  was  willing 
to  sell  the  road  to  the  county  commissioners ;  that  the  defendant,  Charles 
P.  Dolle,  well  knowing  the  price  fixed  by  the  company,  nevertheless 
represented  to  the  county  commissioners  that  the  turnpike  company 
would  not  sell  its  road  at  a  price  less  than  $20,490 ;  that  the  said  Charles 
P.  Dolle  made  this  representation  to  the  commissioners  with  the  intent 
to  deceive  said  board,  that  said  board  should  be  influenced  thereby  and 
should  act  upon  the  same ;  and  that  said  board  of  county  commissioners, 
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believing  the  defendant's  statement  and  relying  upon  it,  purchased 
the  road  for  the  sum  of  $20,490. 

The  relator  further  says  that  the  defendant  demanded  this  $20,490 
and  received  the  same  out  of  the  county  treasury  of  Hamilton  county ; 
that  the  defendant  paid  to  the  turnpike  company  the  sum  of  $11,952.50 ; 
and  that  the  defendant  withheld  and  still  withholds  from  the  treasurer 
of  Hamilton  county  the  sum  of  $8,537.50,  the  excess  above  the  amount 
for  which  the  owner  was  willing  to  sell  the  toll  road  and  which  it,  in 
fact,  received  for  the  same. 

Upon  these  averments  the  relator  prays  judgment  against  the  de- 
fendant, Charles  P.  Dolle,  in  the  sum  of  $8,537.50.  To  this  petition  the 
defendant  has  filed  a  general  demurrer. 

This  is  an  action  for  deceit.  In  order  to  make  out  a  case  of  this 
kind  it  must  appear  that  the  defendant  has  made  a  false  representation 
of  a  material  fact;  that  he  made  the  same  with  the  knowledge  of  it5? 
falsity;  that  the  plaintiff  was  ignorant  of  its  falsity  and  believed  it  to 
be  true ;  that  it  was  made  with  the  intent  that  it  should  be  acted  upon ; 
and  that  it  was  acted  upon  by  the  plaintiff  to  his  damage.  Bigelow, 
Torts  Chap.  1,  page  2. 

According  to  the  averments  of  the  petition  all  of  these  elements  of 
an  action  for  deceit  were  present  in  the  transaction  set  forth.  It  would 
take  too  much  space  to  point  this  out  at  length,  but  at  least  one  point 
made  in  the  defendant's  brief  will  be  noticed.  The  defendant  in  his 
brief  says  that  bad  faith  is  not  alleged  in  this  action,  and  claims  that 
this  element  of  an  action  for  deceit  is  lacking.  The  petition  alleges  that 
defendant  made  false  representations  to  the  county  commissioners  "with 
the  intention  to  deceive  said  board.' '  This  is  an  allegation  of  bad 
faith. 

In  most  actions  for  deceit  practiced  in  sales  the  representation 
claimed  to  be  false  or  fraudulent  is  made  by  the  vendor  himself  to  the 
vendee ;  while  in  this  case  it  was  made  by  a  third  party.  In  such  a  case 
does  the  vendee  have  an  action  against  the  third  party? 

The  first  case  in  the  reports  in  which  this  question  was  raised  is 
Pasley  v.  Freeman,  3  Term.  51,  also  found  in  2  Smith's  Lead.  Cas.  (pt. 
1)  60,  with  extensive  notes.  This  was  a  case  where  Freeman  persuaded 
Pasley  to  sell  sixteen  bags  of  cochineal  to  Falch  by  representing  that 
Falch  was  a  person  "safely  to  be  trusted  and  given  credit  to."  The 
opinions  of  the  different  members  of  the  court  are  given  in  full.  One 
of  the  judges,  Grose,  .J.,  thought  the  declaration  failed  to  set  forth  a 
cause  of  action,  because  on  its  face  there  was  no  privity  of  contract  be- 
tween plaintiff  and  defendant.  He  said  that  there  was  no  precedent 
for  such  an  action,  and  that  he  had  not  inet  with,  in  any  of  the  reports, 
an  action  upon  a  false  affirmation  except  against  a  party  to  the  con- 
tract.   The  other  judges,  including  Lord  Kenyon,  C.  J.,  differed  from 
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him,  and  held  that  to  maintain  an  action  for  deceit  it  is  not  necessary 
that  the  defendant  should  be  benefited  by  the  deceit,  or  that  he  should 
collude  with  the  person  who  is. 

The  case  at  bar  is,  if  anything,  stronger  than  Pasley  v.  Freeman, 
supra,  because  here  the  defendant  is  alleged  to  have  received  the  money 
out  of  which  it  is  claimed  he  cheated  the  plaintiff,  although  it  is  not 
alleged  that  there  was  any  collusion  between  him  and  the  turnpike  com- 
pany. However,  under  Pasley  v.  Freeman,  supra,  which  has  been  fol- 
lowed in  a  number  of  cases  since,  the  defendant  cannot  escape  liability 
on  the  ground  that  he  was  not  a  party  to  the  contract  between  the  turn- 
pike company  and  the  county  commissioners. 

Another  question  to  be  determined  in  the  case  is,  whether  or  not  the 
defendant  had  the  legal  right,  in  helping  along  a  sale  of  real  estate, 
to  make  such  a  false  statement  as  is  alleged  in  the  petition — that  is,  that 
the  owners  of  the  pike  would  not  sell  under  a  certain  figure. 

The  owner  of  property  when  undertaking  himself  to  sell  it  has  the 
privilege  of  indulging  in  " seller's  praise"  even  to  the  point  of  wilful 
falsity.  To  quote  from  the  opinion  of  Hubbard,  J.,  in  Medbury  v.  Wat- 
son, 47  Mass.  (6  Mete.)  246,  259  [39  Am.  Dec.  726],  a  leading  case: 

"When  therefore  a  vendor  of  real  estate  affirms  to  the  vendee  that 
his  estate  is  worth  so  much,  that  he  gave  so  much  for  it,  that  he  has  an 
offer  of  so  much  for  it,  or  has  refused  such  a  sum  for  it,  such  assertions, 
though  known  by  him  to  be  false,  and  though  uttered  with  a  view  to 
deceive  are  not  actionable." 

But  the  authorities  all  agree  that  a  third  party  who  undertakes  to 
bring  about  a  sale  of  real  estate  does  not  have  the  same  privilege  with 
regard  to  misrepresentations  as  does  the  owner  of  the  property.  It  is 
stated  in  Grinnell,  Deceit  Sec.  21  that, 

"A  third  party  who  makes  false  averments  about  property  with  the 
intent  to  defraud  the  vendee  may  be  liable  to  him  for  deceit  notwith- 
standing the  fact  that  the  same  representations  with  the  same  intent 
would  not  render  the  vendor  liable  if  he  should  make  them ;  for  instance, 
about  the  price  paid  by  the  vendor.  In  such  a  case  the  distinction  is, 
that  the  buyer  is  aware  of  the  seller's  disposition  to  put  a  high  estimate 
on  his  property,  but  is  more  apt  to  be  misled  by  a  third  party's  apparent 
disinterestedness  or  friendliness.' ' 

The  same  doctrine  is  laid  down  in  Medbury  v.  Watson,  supra,  and 
in  Endsley  v.  Johns,  120  111.  469  [12  N.  E.  Rep.  247;  60  Am.  Rep.  572]. 

The  fact  that  the  defendant  in  the  case  at  bar  became  the  agent 
of  the  turnpike  company  by  ratification  does  not  cut  any  figure  in  de- 
termining the  case.  When  the  turnpike  company  accepted  the  sum  of 
$11,952.50,  which  the  defendant  gave  to  it  as  the  consideration  money 
for  the  pike,  it  ratified  his  agency  to  sell  the  pike  for  that  amount,  but 
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it  did  not  thereby  ratify  the  false  representations  alleged  to  have  been 
made  to  the  county  commissioners.     In  this  part  of  the  transaction, 
therefore,  the  defendant  came  in  merely  as  an  outsider.    In  that  char- 
acter his  liability  must  be  determined. 
The  demurrer  is  overruled. 


BRIDGES— CONTRACTS— COUNTIES. 

[Cuyahoga  Common  Pleas,  December  22,  1906.] 
State  ex  eel.  Horner  v.  Kino  Bridge  Co. 

Right  to  Recover  Monet  Paid  on  Bridge  Contracts  Irregularly  Let. 

In  an  action  by  a  taxpayer  to  recover  money  paid  by  the  county  to  a 
bridge  company  for  bridges  because  of  irregularities  in  making  the 
contracts  with  the  company,  the  defense  that  the  bridges  had  been 
erected  by  the  company,  accepted  and  appropriated  by  the  commission- 
ers and  retained  and  used  by  the  public  is  good  on  demurrer. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Bridges,"  §§  78-92;  "Contracts" 
S  3063.— Ed.] 

[Syllabus  approved  by  the  court] 

Musser  &  Kohler,  F.  S.  Monnett  and  H.  C.  De  Ran,  for  plaintiff. 
Kline,  ToIIes  &  Qoff,  for  defendant. 

BEACOM,  J. 

Plaintiff  [State  of  Ohio  ex  rel.  Lafayette  H.  Horner,  a  taxpayer 
of  Summit  county  for  and  on  behalf  of  Summit  county  and  the  tax- 
payers thereof]  brings  this  action,  under  authority  of  Rev.  Stat.  1277, 
1278  (Lan.  2655,  2656),  to  recover  from  defendant  moneys  alleged  to 
have  been  illegally  paid  it  for  bridges  constructed  by  defendant  in  and 
for  Summit  county.  Said  payments  are  alleged  to  have  been  illegal  be- 
cause the  certificate  of  the  county  auditor  was  not  given  at  the  time  said 
contract  was  entered  into  as  required  by  Rev.  Stat.  2834-b  (Lan.  4286), 
and  for  other  irregularities  and  omissions  in  the  making  of  said  con- 
tract. Plaintiff  seeks  to  recover  for  the  county  the  entire  amount  paid 
for  the  construction  of  said  bridges.  Defendant's  answer  sets  up  three 
separate  defenses,  to  the  second  and  third  of  which  plaintiff  demurs. 

The  second  defense  alleges  that  said  claims  were  presented  to  the 
county  commissioners  for  allowance  and  were  by  said  commissioners 
passed  upon  and  allowed,  and  that  the  allowance  thereof  was  entered 
upon  the  same  by  the  county  commissioners  and  entered  of  record,  the 
same  being  done  in  good  faith.  The  court  is  of  opinon  that  this  states 
no  defense;  that  the  allowance  by  the  commissioners  is  not  conclusive 
and  does  not  bar  the  right  of  this  court  to  hear  the  same. 

The  third  defense  alleges,  in  substance,  that  before  the  payments 
Nmplained  of  had  been  made  the  said  bridges  had  been  in  good  faith 
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furnished  to  Summit  county  and  erected  and  placed  as  required  by  the 
board  of  county  commissioners  of  said  county;  that  said  bridges  were 
accepted  by  the  county  and  appropriated  to  its  use  and  approved  of 
by  the  board  of  county  commissioners;  that  ever  since  they  have  been 
retained  by  said  county  and  have  been  used  and  enjoyed  by  it  and  by 
the  inhabitants  and  taxpayers  thereof  as  a  necessary  part  of  its  public 
highways;  that  said  bridges  and  the  material  thereof  and  the  labor 
performed  thereon  by  the  defendants  were  reasonably  worth  the  amount 
paid  for  them ;  and  finally,  that  the  county  has  never  tendered  back  the 
property  so  received  by  it  from  the  defendants. 

The  court  is  of  opinion  that  if  these  averments  are  true,  and  on  de- 
murrer they  are  taken  to  be  true,  then  the  third  defense  is  a  valid  de- 
fense. That  the  plaintiffs  should  receive  these  bridges  under  such  cir- 
cumstances as  alleged  in  this  third  defense  and  should  be  permitted  both 
to  retain  the  bridges  and  to  recover  back  the  money  paid  for  them  can- 
not be  law  anywhere.  Such  a  claim  is  revolting  to  the  sense  of  justice 
of  every  one.  This  was  so  held  by  both  the  common  pleas  and  the  circuit 
courts  of  Sandusky  county  in  the  case  of  State  v.  Fronizer,  28  0.  C.  C. 
709,  and  State  v.  Fronizer,  15  Dec.  613. 

Plaintiffs  claim  that  in  Vindicator  Printing  Co.  v.  State,  68  Ohio 
St.  362  [67  N.  E.  Rep.  733],  the  Supreme  Court  has  held  otherwise. 
This  court  does  not  think  so.  In  that  case,  public  officers,  authorized  to 
advertise  certain  public  matters  a  certain  number  of  times,  advertised 
many  times  in  excess  of  the  number  authorized  by  law.  The  court 
held  that  this  was  unwarranted  and  that  the  money  paid  out  therefor 
could  be  recovered.  It  seems  manifest  that  that  is  not  the  case  upon 
which  the  courts  of  Sandusky  county  passed ;  neither  is  it  the  case  that 
is  presented  herein.  In  Vindicator  Printing  Co.  v.  State,  supra,  the 
county  commissioners  had  made  payment  for  that  which  was  wholly 
outside  of  their  powers  to  do  in  any  way,  however  regular  their  pro- 
ceedings might  be.  In  this  present  case  all  that  is  claimed  is,  that  the 
commissioners  of  Summit  county,  in  doing  that  which  they  had  full 
power  to  do,  and  were  required  to  do,  to  wit,  to  keep  these  highways  in 
repair,  did  not  proceed  with  strict  regularity.  The  distinction  between 
the  two  things  seems  clear  and  manifest. 

Demurrer  to  the  second  defense  sustained;  demurrer  to  the  third 
defense  overruled.    Both  parties  except 
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ASSAULT— DAMAGES. 

[Hamilton  Common  Pleas,  January  8,  1907.] 
C.  C.  Meade  v.  Herman  Lillie. 

Meabtjbe  of  Damages  Recoverable  bt  Father  fob  Assault  upon  Minor  Son. 

In  an  action  by  a  father  for  an  assault  and  battery  upon  his  minor  son, 
the  measure  of  damages  is  the  amount  of  pecuniary  injury,  present 
and  prospective,  proximately  ensuing  to  the  father  as  the  result  of  the 
beating.  Nothing  is  to  be  compensated  for  except  loss  of  the  son's 
service,  and  the  amount  spent  for  medical  attendance,  if  any.  Thus 
the  death  of  a  cow  and  calf  is  not  a  consequence  resulting  by  ordinary 
and  natural  sequence  from  beating  the  boy  who  is  leading  them,  and 
in  an  action  by  the  father  of  the  boy  against  the  man  who  beat  the  boy, 
there  can  be  no  recovery  for  the  cow  and  calf,  which  strayed  away  and 
were  killed. 

[For  other  cases  In  point,  see  3  Cyc.  Dig.,  "Damages,"  §§  92-111;  6  Cyc. 
Dig.,  "Parent  and  Child,"  §§  127-132.— Ed.] 

[Syllabus  by  the  court.] 

P.  S.  Phillips,  for  plaintiff. 

E.  J.  Franks  and  W.  L.  Locke,  for  defendant . 

LITTLEFORD,  J. 

The  amended  petition  alleges  that  the  plaintiff's  son  and  agent, 
while  leading  a  cow  and  calf,  the  property  of  plaintiff,  along  a  road 
in  front  of  defendant's  home,  was  assaulted  and  beaten  by  the  defend- 
ant, without  any  fault  or  cause  on  the  part  of  plaintiff  or  his  agent ; 
thaf,  by  reason  of  said  assault,  plaintiff's  agent  was  compelled  to 
abandon  said  cow  and  calf  and  to  flee  for  safety,  by  reason  of  which 
the  said  cow  and  calf  were  allowed  to  stray  and  were  afterwards 
killed.  Plaintiff  is  unable  to  state  how  or  by  whom  the  cow  was  killed, 
but  that  by  reason  of  the  death  of  the  cow  the  plaintiff  was  himself 
compelled  to  kill  the  calf. 

Plaintiff  says  that  by  reason  of  the  said  negligence  of  the  defend- 
ant, plaintiff  was  damaged  in  the  sum  of  $75,  for  which  he  asks  judg- 
ment and  for  his  costs. 

To  this  petition  a  general  demurrer  was  filed. 

To  determine  the  question  raised,  it  is  necessary  to  decide  what 
sort  of  an  action  is  set  forth  in  the  petition. 

The  plaintiff,  from  the  language  of  the  prayer  of  the  petition, 
evidently  regards  this  as  an  action  for  negligence;  in  fact,  counsel  for 
plaintiff  has  so  declared  in  his  oral  argument.  But  the  court  does  not 
agree  with  the  learned  counsel  in  his  view.  When  an  action  is  brought 
by  a  father,  for  a  tort  affecting  the  person  of  his  child,  it  is  an  action 
for  loss  of  service  called  an  action  per  quod  servitium  amisit.  The 
cause  of  action  in  each  case  is  entirely  different,  and  the  measure  of 
damages  is  also  entirely  different  in  each  case. 
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There  is  no  occasion  to  undertake  to  state  the  roles  which  measure 
damages  in  the  various  cases  of  negligence;  but  in  an  action  by  a 
father  for  an  assault  and  battery  upon  his  minor  son,  the  measure  of 
damages  is  the  amount  of  pecuniary  injury,  present  and  prospective, 
proximately  ensuing  to  the  father  as  the  result  of  the  beating;  that  is, 
the  amount  of  money  loss  to  the  father  during  the  minority  of  the  son. 

Exemplary  damages  are  not  recoverable  j  neither  are  damages  for 
the  wounded  feelings  of  the  parent.  Nothing  is  to  be  compensated 
for  except  loss  of  the  son's  service,  and  the  amount  spent  for  nursing 
and  medical  attendance.  Of  course,  all  damages  which  are  not  the 
proximate  result  of  the  injury  are  not  to  be  considered,  and  this  ex- 
cludes, in  this  case,  the  loss  of  the  cow  and  calf;  for  the  death  of  a 
cow  and  calf  driven  by  a  boy  is  not  a  consequence  resulting  by  or- 
dinary and  natural  sequence  from  beating  the  boy. 

That  part  of  the  petition  which  refers  to  the  death  of  the  cow 
and  calf  should  be  stricken  out,  and  it  will  be  so  ordered  on  motion. 
But  otherwise  the  petition  sets  forth  a  cause  of  action  for  loss  of  service, 
although  as  no  damages  are  averred,  it  is  doubtful  if  the  plaintiff  can 
recover  more  than  nominal  damages,  unless  he  amends  his  petition.  > 

The  demurrer  to  the  petition  will  be  overruled. 


NOTICE. 

[Licking  Common  Pleas,  April  Term,  1906.] 
Etha  0.  Henry  v.  Minnie  Alice  Henry  et  al. 

Sufficiency  of  Notice  by  Registered  Letter. 

Notice  by  registered  letter  to  a  mortgagee  by  the  husband  of  the  mortga- 
gor who  had  joined  in  conveying  part  of  the  mortgaged  premises  to  their 
child,  that  such  conveyance  had  been  made  and  the  mortgaged  property 
not  so  conveyed  must  first  be  exhausted  to  satisfy  the  mortgage,  is  suf- 
ficient notice,  and  the  mortgagee  will  be  liable  to  such  child  to  the  extent 
of  the  release  given  by  him  to  the  property  held  by  the  mortgagor.  This 
is  true  even  though  the  mortgagee  failed  to  note  the  contents  of  the 
letter  after  receiving  it 

[Syllabus  approved  by  the  court.] 

Flory  &  Flory,  for  plaintiff. 

F.  M.  Black  and  J.  R.  Fitzgibbon,  for  defendants . 

SEWARD,  J. 

The  case  of  Etha  0.  Henry,  guardian  of  Minnie  Alice  Henry,  v. 
Minnie  Alice  Henry  et  al.  is  submitted  to  the  court  upon  the  pleadings 
and  the  evidence.  The  question  involved  is  raised  upon  the  following 
state  of  facts: 

Fannie  Henry  was  the  owner  of  certain  real  estate,  situated  on 
Granville  street,  containing  several  acres.  She  platted  an  addition  there, 
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called  Fannie  Henry's  addition  to  the  city  of  Newark.  It  is  the  old 
Merchant  property  on  the  corner  of  Tenth  and  Granville  streets.  She 
mortgaged  this  property  by  two  separate  mortgages  to  Harry  H.  Baird. 
Harry  H.  Baird  took  these  mortgages  and  filed  them  for  record,  and 
parcels  of  the  real  estate  were  sold  he  would  release  the  mortgage  as 
to  the  purchaser,  and  give  the  purchaser  a  clear  title.  Mrs.  Henry  and 
her  husband  got  into  some  trouble,  and  divorce  proceedings  were  com- 
menced and  carried  through  until  a  divorce  was  granted  upon  the  ap- 
plication of  Mrs.  Henry. 

During  the  proceedings  for  divorce,  a  conveyance  was  made  of  one 
of  these  lots  to  a  child  of  Fannie  Henry — Minnie  Alice  Henry.  The 
child  was  five  or  six  years  old.  This  deed  was  made  under  an  agreement 
between  Henry  and  his  wife  before  this  divorce  proceeding  was  con- 
cluded— before  the  divorce  was  procured — putting  the  title  to  this  prop- 
erty at  the  corner  of  Tenth  and  Granville  streets  in  this  child.  There 
were  quite  a  number  of  pieces  of  property  there  covered  by  Mr.  Baird 's 
mortgage.  After  this  was  done,  Henry  wrote  to  Mr.  Baird  the  follow- 
ing letter: 

"April  21,  1900. 
"Mr.  Harry  Baird. 

"Dear  Sir:  I  hereby  notify  you  that  Fannie  M.  Henry  has  made  a 
conveyance  of  the  house  and  lot,  situated  on  the  corner  of  Tenth  and 
Granville  streets,  in  this  city,  to  my  daughter,  Minnie  A.  Henry,  and 
that  you  having  a  mortgage  upon  this  piece  of  property  and  other  prop- 
erty, I  expect  you  to  exhaust  the  other  property  to  satisfy  your  lien 
before  resorting  to  the  property  above  mentioned. 

"I  give  you  this  notice  so  that  you  will  not  release  any  of  the  other 
property  covered  by  your  lien  unless  the  proceeds  of  its  sale  is  applied 
as  a  payment  upon  your  lien.  Mr.  Black,  your  attorney,  knows  about 
the  transaction,  but  I  thought  best  to  notify  you  personally. 

"Very  truly  yours, 

"Lee  Henry." 

This  letter  was  written  in  Mr.  Flory's  office  at  the  dictation  of  Mr. 
Flory.  It  was  put  in  an  envelope  by  Henry — an  envelope  with  Mr. 
Flory's  card  upon  it,  and  was,  by  Mr.  Henry,  deposited  in  the  post 
office,  in  the  shape  of  a  registered  letter,  addressed  to  Mr.  Baird,  prop- 
erly stamped,  and  properly  addressed  to  Harry  H.  Baird,  Pataskala, 
Ohio. 

Mr.  Baird  says  he  has  no  recollection  of  ever  having  received  that 
letter.  But  he  is  confronted  with  the  registry  receipt,  and  he  admits 
his  signature  to  that  receipt,  and  he  admits  also  that  he  signed  the  regis- 
try book,  but  seems  to  have  forgotten  that  he  ever  received  any  such  a 
letter.  The  testimony  is  conclusive  that  that  letter  was  given  to  him 
personally;  whether  he  read  it  or  not  is  another  question.    It  certainly 
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was  his  duty  to  read  it,  having  received  an  important  letter  like  that — 
a  registered  letter — it  was  his  duty  to  examine  it;  and  the  sender  of 
that  letter  did  all  he  could  to  notify  him,  except  to  go  and  notify  him 
personally.  He  gave  him  a  more  permanent  notification  than  any 
personal  notification  could  have  been. 

The  property  was  sold,  and  he  continues  to  release  his  mortgage  to 
the  part  sold,  without  receiving  any  pay,  or  any  part  of  the  proceeds 
of  the  sale,  until  the  last  parcel  was  sold — the  parcel  that  is  deeded  to 
Minnie  Alice  Henry.  That  has  now  been  sold,  and  the  proceeds  are  in 
the  hands  of  the  guardian.  Baird  seeks  to  enforce  this  mortgage  as 
against  that  property — the  last  piece  of  property  that  is  covered  by  his 
mortgage — after  it  was  sold  and  conveyed  to  Minnie  Alice  Henry. 

There  is  an  agreed  statement  of  facts  here  which  the  court  will  refer 
to  briefly.    It  states, 

"That  on  and  prior  to  March  26,  1900,  Fannie  M.  Henry  was  the 
owner  of  a  large  part  of  the  real  estate  described  in  the  answer  and 
cross  petition  of  Harry  H.  Baird;  that  she  and  her  husband,  Lee  Henry, 
by  the  deed  marked  exhibit  'A,'  conveyed  to  said  Minnie  A.  Henry,  in 
fee  simple,  the  land  described  therein,  which  is  now  known  as  lot  No. 
4515  in  Fannie  M.  Henry's  addition  to  the  city  of  Newark;  that  said 
deed  was  delivered  to  Minnie  A.  Henry  on  its  date,  March  26,  1900,  and 
placed  upon  record  April  21,  1900;  that  after  the  execution  of  said 
deed  Minnie  A.  Henry  went  into  the  possession  of  the  real  estate  de- 
scribed in  the  deed,  and  from  that  time,  through  her  legal  guardian, 
has  collected  the  rents  and  profits  of  the  real  estate  and  paid  the  taxes, 
and  has  made  certain  improvements  thereon.  At  the  time  of  said  con- 
veyance to  the  said  Minnie  A.  Henry  and  up  to  May  12,  1900,  the  said 
Fannie  M.  Henry  was  still  the  owner  of  a  large  part  of  the  real  estate 
covered  by  the  mortgages  of  the  said  Harry  H.  Baird,  and  described 
in  his  answer  and  cross  petition,  which  part  of  said  real  estate  owned 
by  said  Fannie  M.  Henry,  and  exclusive  of  the  property  so  conveyed  to 
said  Minnie  A.  Henry  was,  at  the  time  of  said  conveyance,  and  up  to 
May  12,  1900,  of  a  value  in  excess  of  the  amount  necessary  to  fully  pay, 
discharge  and  satisfy  all  the  notes  and  mortgages  mentioned  in  the 
answer  and  cross  petition  of  said  Baird ;  that  said  Baird,  after  the  time 
of  said  conveyance,  and  on  and  after  May  12,  1900,  through  releases, 
caused  to  be  released  and  discharged  from  the  operation  of  his  said 
mortgages  all  of  said  real  estate  covered  by  his  said  mortgages  that  was 
still  owned  by  the  said  Fannie  M.  Henry,  as  aforesaid,  after  the  execu- 
tion of  said  deed  to  said  Minnie  A.  Henry,  March  26,  1900,  which  was 
of  more  than  sufficient  value  to  pay  the  amount  due  on  his  mortgages. 
On  March  26,  1900,  Minnie  Henry  was  an  infant  of  the  age  of  three 
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Now,  it  is  claimed  by  counsel  for  Mr.  Baird  that  he  must  have  had 
actual  notice;  that  the  receiving  of  the  letter  is  not  sufficient  notice 
to  him ;  that  he  must  have  had  actual  notice ;  that  if  he  failed  to  open 
the  letter,  it  is  not  notice  to  him  that  would  cut  out  his  right  to  proceed 
against  the  property  that  was  conveyed  to  Minnie  A.  Henry.  The  court 
does  not  think  so.  The  court  thinks  if  he  received  this  letter,  it  was 
his  duty  to  open  it,  and  if  he  failed  and  neglected  to  open  it,  and  thereby 
did  not  receive  actual  notice,  he  is  the  party  that  is  to  blame  for  it.  It 
is  not  a  question  of  the  mailing  of  the  letter,  and  the  presumption  that 
arises  from  the  mailing  of  a  letter  properly  directed  and  stamped; 
or  that  it  goes  to  the  destination  of  the  person  to  whom  addressed.  That 
is  not  the  question.  He  received  the  letter ;  he  receipted  for  it,  and  he 
is  bound  by  the  notice  in  that  letter;  and  while  this  is  considerable  of  a 
hardship  to  Mr.  Baird,  it  is  the  duty  of  the  court  to  enforce  the  law{ 
aa  the  court  sees  it;  and  there  will  be  a  decree  for  the  plaintiff 
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BANKS  AND  BANKING— PRINCIPAL  AND  AGENT. 

[Licking  Common  Pleas,  September  Term,  1906.] 
George  P.  Webb,  Recr.,  v.  A.  A.  Stasel,  Recr. 

1.  Bank  wot  Liable  fob  Unauthorized  Fictitious  Credit  Given  by  its  Officer 
to  Himself. 

The  secretary  of  an  insolvent  building  association,  whose  accounts  are 
short  who  was  also  cashier  of  a  bank,  credited  himself  on  the  books  of 
the  bank  with  $10,000  and  the  treasurer  of  the  building  association  with 
a  like  sum  on  the  pass  book  of  the  treasurer,  but  never  deposited  any 
money  in  the  bank  for  these  credits.  This  credit  was  drawn  on  to  pay 
a  dividend  on  the  stock  of  the  involved  building  association.  In  an  ac- 
tion by  the  building  association  to  recover  the  amount  credited  to  it,  it 
was  held  that  the  credit  was  not  authorized  by  the  bank  which  could  not 
be  bound,  by  the  acts  of  its  officer  done  in  furtherance  of  his  own  fraud- 
ulent designs. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Banks  and  Banking,"  §§  62- 
70.— Ed.] 

2.  Knowledge  of  Agent  of  His  Own  Fraud  against  Principal  not  Imputed  to 
Principal. 

Knowledge  of  an  agent  of  a  fraud  he  himself  is  perpetrating  upon  his  prin- 
cipal in  behalf  of  himself  and  those  he  represents  cannot  be  imputed  to 
the  principal,  nor  is  the  principal  bound  to  the  principal  in  whose  behalf 
the  mutual  agent  is  perpetrating  the  fraud  by  acts  done  by  such  agent 
in  furtherance  of  the  fraud. 

[Syllabus  approved  by  the  court.] 

Kibler  &  Montgomery,  for  plaintiff: 

Duties  of  officers  of  bank.  Morse,  Banks  &  Banking  Sees.  169,  172, 
101;  Iowa  State  Sav.  Bank  v.  Black,  91  Iowa  490  [59  N.  W.  Rep.  283]  ; 
Wallace  v.  Bank,  89  Tenn.  630  [15  S.  W.  Rep.  448;  24  Am.  St.  Rep. 
625] ;  Barth  v.  Koetting,  99  Wis.  242  [75  N.  W.  Rep.  395]. 

The  cashier  of  the  bank  has  authority  to  transact  the  business  of 
the  bank.  Robinson  v.  Bank,  44  Ohio  St.  441  [8  N.  E.  Rep.  583 ;  58  Am. 
Rep.  829] ;  Messick  v.  Roxbury,  12  Dec.  Re.  95  (1  Han.  190)  ;  Conant  v. 
Reed,  1  Ohio  St  298;  Niblack  v.  Cosier,  8  O.  F.  D.  621  [74  Fed.  Rep. 
1000] ;  Niblack  v.  Cosier,  10  O.  F.  D.  463  [80  Fed.  Rep.  596;  26  C.  C. 
A.  16;  47  U.  S.  App.  637] ;  1  Morse,  Banks  &  Banking  (4  ed.)  Chap.  11, 
Sees.  151-180;  Fishkill  Sav.  hist.  v.  Bostwick,  92  N.  Y.  564;  Kelley  v. 
Bank,  22  App.  Div.  202  [47  N.  Y.  Supp.  1041] ;  Collctt  v.  Savings  Soc. 
7  Circ.  Dee.  146  (13  R.  131)  ;  Citizens  Sav.  Bank  v.  Blakesley,  42  Ohio 
St.  645;  Chemical  Nat.  Bank  v.  Armstrong,  7  O.  F.  D.  210  [50  Fed.  Rep. 
798]. 

The  obligation  of  a  bank  to  its  general  depositors  is  not  that  of  bailee 
or  trustee  but  that  of  debtor.  Covert  v.  Rhodes,  48  Ohio  St.  66  [27  N. 
E.  Rep.  94] ;  McGregor  v.  Loomis,  12  Dec.  Re.  602  (1  Disn.  247) ;  Bank 
v.  Brewing  Co.  50  Ohio  St.  151  [33  N.  E.  Rep.  1054;  40  Am.  St.  Rep. 
660] ;  Armstrong  v.  Bank,  6  O.  F.  D.  509  [133  U.  S.  433;  10  Sup.  Ct. 
Rep.  450;  33  L.  Ed.  747]. 
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The  many  settlements  of  the  building  association  bank  book  or  pass 
book  some  sixteen  in  number,  constitute  a  repeated  ratification,  of  the 
credit  which  the  officers  of  the  bank  give  the  building  association  on  its 
books,  by  the  bank  and  also  by  its  directors.  Armstrong  v.  Bank,  10  O. 
P.  D.  600  [83  Fed.  Rep.  556;  27  C.  C.  A.  601;  54  U.  S.  App.  462]; 
1  Morse,  Banks  &  Banking  Sees.  291,  295;  Manhattan  Co.  v.  Lydig,  4 
Johns.  377  [4  Am.  Dec.  289] ;  Mechanics  &  Farmers  Bank  v.  Smith,  19 
Johns.  115;  Repburn  v.  Bank,  2  La.  Ann.  1007  [46  Am.  Dec.  564]; 
Mechanics9  Bank  v.  Banks,  11  La.  261;  Wasson  v.  Lamb,  120  Ind.  514 
[22  N.  B.  Rep.  729;  6  L.  R.  A.  191;  16  Am.  St.  Rep.  342] ;  Arnold  v. 
Hart,  176  111.  442  [52  N.  E.  936]. 

Where  a  party  has  assumed  a  certain  position  in  regard  to  some 
matter  he  will  be  estopped  to  assume  a  directly  contrary  position  with 
regard  to  the  same  matter,  especially  if  it  be  to  the  injury  of  another 
person.  Irwin  v.  Longworth,  20  Ohio  581;  Schubert  v.  Realty  Co.  25 
O.  C.  C.  336 ;  Post  v.  Wilson,  5  Dec.  Re.  368  (5  Am.  L.  Rec.  235) ;  Atlantic 
Bldg.  Assn.  v.  Vogcler,  5  Dec.  581  (7  N.  P  605) ;  Cheney  v.  Ketcham,  7 
Dec.  183  (5  N.  P.  139) ;  State  v.  Railway,  2  Dec.  300  (1  N.  P.  292) ; 
Stephens  v.  Stock  Yards,  5  Dec.  Re.  334  (4  Am.  L.  Rec.  669 ;  1  Bull.  84) ; 
London  Banking  Co.  v.  Ratcliffe,  6  L.  R.  App.  Cas.  722 ;  16  Cyc.  785. 

Trust  funds  are  entitled  to  be  paid  in  advance  of  the  general  cred- 
itor. Morse,  Banks  &  Banking  Sees.  589,  590 ;  Brooke  v.  King,  104  Iowa 
713  [74  "N.  W.  Rep.  683] ;  Myers  v.  Board  of  Ed.  51  Kan.  87  [32  Pac. 
Rep.  658;  37  Am.  St  Rep.  263] ;  Marquette  (Fire  &  Water  Comrs.)  v. 
Wilkinson,  119  Mich.  655  [78  N.  W.  Rep.  893] ;  44  L.  R.  A.  493] ; 
Commercial  Bank,  In  re,  4  Dec.  108  (2  N.  P.  170) ;  Jones  v.  Kilbreth,  49 
Ohio  St.  401  [31  N.  E.  Rep.  346] ;  Mad  River  Nat.  Bank  v.  Melhorn,  4 
Circ.  Dec.  401  (8  R.  191) ;  Commercial  Bank,  In  re,  2  Dec.  304  (1  N.  P. 
358). 

Q.  P.  Webb,  for  himself. 
Flory  &  Flory,  for  defendant. 
A.  A.  Stasel,  for  himself. 

SEWARD,  J. 

George  P.  Webb,  receiver  of  the  Homestead  Building  &  Savings 
Company  v.  A.  A.  Stasel,  receiver  of  the  Newark  Savings  Bank  Com- 
pany : 

The  petition  states  the  amount  that  the  plaintiff  claims  to  be 
$22,464.83.  But  the  only  portion  litigated  is  the  sum  of  $14,000.  I 
understand  that  to  be  correct? 

Edward  Kibler.    Yes,  sir. 

The  court.  This  is  made  up  of  two  items,  one  of  $10,000  and  the 
other  of  $4,000,  each  of  which  appears  as  a  credit  to  James  P.  Linga- 
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£ elter,  secretary  of  the  Homestead  Building  and  Savings  Company  under 
different  dates. 

Some  time  in  1902,  probably  in  June,  the  State  Bureau  of  Inspec- 
tion of  Building  Associations,  having  charge  of  building  associations — 
their  inspection — ordered  an  examination  of  the  Homestead  Building 
and  Savings  Company. 

That  examination  resulted  in  a  finding  that  there  was  a  shortage 
of  some  $79,000/  This  was  reported,  and  Mr.  Lingafelter,  secretary  of 
the  company,  was  notified  of  the  fact.  He  claimed  that  the  shortage  was 
only  apparent;  that  an  examination  of  the  books  from  the  start  would 
bear  him  out  in  his  claim.  It  was  agreed  that  an  expert  accountant 
should  be  employed  to  go  over  the  books  and  determine  the  actual  con- 
dition of  affairs. 

Lingafelter,  anxious  to  declare  and  pay  a  dividend,  proposed  to 
put  up  $10,000  out  of  his  own  funds,  with  which  to  pay  a  dividend. 

Lingafelter,  who  was  cashier  of  the  bank  and  secretary  of  the 
Homestead  Building  and  Savings  Company,  credits  himself  on  the 
books  of  the  bank  with  $10,000,  and  the  treasurer  of  the  building  associ- 
ation with  a  like  sum  on  the  pass  book  of  the  treasurer.  Neither  the 
$10,000  nor  the  $4,000  was  deposited  by  Lingafelter  in  the  savings  bank 
at  the  time  he  credited  himself  as  secretary  with  these  several  amounts, 
nor  afterward,  for  that  matter. 

The  transactions  were  purely  fictitious,  with  an  intent,  as  the  court 
views  it,  to  deceive  the  directors  of  the  building  association. 

There  was  no  semblance  of  good  faith  on  the  part  of  Mr.  Lingafelter 
in  either  of  these  transactions.  There  was  no  cash  passed  at  the  bank 
and  no  credit  asked  for  by  him  from  the  bank. 

He  had  been  informed  that  there  was  a  shortage  in  the  building 
association  of  a  very  considerable  amount,  something  like  $79,000.  He 
now  became  intensely  interested  in  keeping  this  condition  from  the  ears 
of  the  public,  and  especially  those  who  were  patrons  of  the  institution 
of  which  he  was  secretary.  It  was  time  for  the  declaration  and  pay- 
ment of  a  dividend.  The  building  association  under  its  manage- 
ment had  no  surplus  earnings  out  of  which  a  dividend  could  be  de- 
clared, much  less  paid.  The  stockholders  were  not  entitled  to  a  divi- 
dend except  out  of  the  net  earnings ;  there  were  none ;  on  the  contrary, 
there  was  a  deficit  of  $79,000  of  which  the  secretary  was  then  advised. 
A  failure  to  declare  a  dividend  he  knew  would  result  in  an  exposure  of 
the  condition,  while  the  payment  of  a  dividend  would  allay,  suspicion, 
if  any  existed. 

To  accomplish  this  purpose,  this  fictitious  credit  to  himself,  without 
the  knowledge  or  consent  of  the  bank,  was  made;  and  the  stockholders 
received  a  dividend,  which,  under  the  circumstances,  they  were  not 
entitled  to,  out  of  the  funds  of  the  bank.    Each  honestly  thought  that 
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the  dividend  check  received  by  him  represented  the  earnings  of  the 
capital  invested  by  him ;  but  it  did  not ;  there  were  no  earnings. 

These  two  credits  of  $4,000  and  $10,000  go  to  make  up  the  balance, 
or  a  part  of  it,  for  which  this  suit  is  brought.  The  bank  never  got  the 
money  which  these  two  credits  are  intended  to  represent. 

The  $10,000  transaction  occurred,  as  shown  by  the  pass  book,  July 
17,  1902;  the  $4,000  transaction  July  22,  1903,  when  Mr.  Webber  in- 
formed him  of  the  discovery  of  another  shortage  and  demanded  that  he 
pay  it  in. 

As  I  have  said,  and  I  r^cur  to  it  again,  the  inspector  found  that 
there  was  a  shortage  of  some  $79,000.  He  called  Mr.  Lingafelter's  at- 
tention to  the  fact,  and  Lingafelter  insisted  that  it  was  only  apparent: 
that  a  full  examination  would  show  that  there  was  no  shortage,  and  he 
wanted  to  declare  a  dividend.  He  was  informed  by  the  inspector  that 
he  could  not.  He  said  that  he  would  pay  in  the  money,  with  which  to 
pay  the  dividend,  out  of  his  private  funds. 

I  am  not  able  to  understand  why  such  a  proposition  was  entertained 
by  the  inspector.  Revised  Statutes  383648  (Lan.  6295)  provides  what 
should  be  done  under  such  circumstances  in  the  following  language : 

"Should  the  inspector  find,  upon  examination,  that  the  affairs  of 
any  such  association  are  in  an  unsound  condition,  and  that  the  interests 
of  the  public  demand  the  dissolution  of  such  association,  and  the  wind- 
ing up  of  its  business,  he  shall  so  report  to  the  attorney-general,  who 
shall  institute  the  proper  proceedings  for  that  purpose.' ' 

This  was  not  done,  and,  therefore,  these  proceedings  now  before 
the  court. 

I  am  cited  to  the  case  of  Citizens9  Sav.  Bank  v.  Blakesly,  42  Ohio 
St.  645.  This  is  a  case  where  Carlin  &  Company,  a  partnership,  en- 
gaged in  private  banking  business,  issued  to  Blakesley  a  certificate  of 
deposit  on  their  bank.  They  were  then  insolvent  but  in  good  credit  when 
they  issued  this  certificate. 

They  ceased  business  and  immediately  were  succeeded  by  a  savings 
bank,  incorporated  under  the  laws  of  Ohio,  doing  business  in  the  same 
building  in  which  Carlin  &  Company  had  formerly  done  business. 

This  certificate  issued  to  Blakesley,  who  was  a  minor,  was  presented 
at  the  savings  bank,  which  gave  to  Blakesley  a  new  certificate  on  the 
savings  bank,  marked  the  original  canceled  with  a  stamp  of  Carlin  & 
Company,  and  charged  to  Carlin  &  Company.  The  members  of  the  old 
firm  were  trustees  of  the  new  concern.  Carlin  &  Company  had  some 
$84,000  standing  to  their  credit,  which  was  really  fictitious  and  un- 
authorized. One  of  the  old  firm  was  cashier,  one  was  president  and  an- 
other assistant  cashier.  This  certificate  was  renewed  from  time  to  time 
and  finally  was  merged  in  the  one  in  suit.    The  savings  bank  refused  pay- 
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ment  and  suit  was  brought  upon  the  certificate.  The  Supreme  Court 
held  that  the  .plaintiff  had  a  right  to  recover. 

It  is  claimed  by  the  plaintiff  that  this  case  is  authority  in  the  case 
at  bar.  But,  it  will  be  observed  that  there  is  quite  a  distinguishing 
feature  in  that  case  from  the  case  at  bar.  In  that  case,  the  money  was 
received  by  Carlin  &  Company;  they  retained  it;  the  new  concern  un- 
dertook to,  and  did,  pay  off  and  redeem  many  of  the  certificates  issued 
by  Carlin  &  Company,  and  the  court  holds  that  the  transaction  was  in 
effect  a  payment  by  the  bank  to  Carlin  &  Company  of  the  amount  of  that 
certificate  and  a  redeposit  by  Blakesley  in  the  bank.  That  is  the  holding 
of  the  court  and  the  theory  upon  which  they  find  for  the  plaintiff. 

In  this  case  the  bank  received  nothing  from  Lingafelter,  as  secre- 
tary, to  induce  the  credit,  and  unless  the  fraudulent  act  of  Lingafelter 
was  the  act  of  the  bank  it  would  not  bind  the  bank,  without  the  knowledge 
or  assent  of  the  directors  of  the  bank. 

This  credit  was  fraudulently  made  by  the  cashier  who  was  also 
secretary  of  the  building  association,  to  pay  a  pretended  dividend  to 
the  stockholders  which  was  not  due  the  stockholders.  No  dividend  could 
be  legally  declared  or  paid;  and  while  this  amount  might  have  been 
checked  out,  the  bank  was  in  no  way  responsible  for  the  misappropria- 
tion of  this  fund.    So  I  do  not  think  the  Blakesley  case  is  in  point. 

Lingafelter  was  acting  in  a  dual  capacity:  as  secretary  of  the 
building  association  and  as  cashier  of  the  bank,  in  this  very  transaction ; 
and  the  transaction  itself  was  an  attempt  to  make  the  bank,  of  which  he 
was  cashier,  debtor  to  the  building  association,  without  any  consideration 
moving  from  the  building  association  to  the  bank  to  create  the  relation 
of  debtor  and  creditor. 

It  is  claimed  that  the  building  association,  upon  the  faith  of  this 
credit,  paid  out  the  amount  to  its  stockholders  as  dividends.  Well,  the 
stockholders  were  not  entitled  to  a  dividend,  and  each  received  more 
than  was  coming  to  him  in  just  the  amount  he  received  as  a  dividend. 
Under  what  principle  of  law  or  equity  can  he  claim  that  the  building 
association  is  entitled  to  recover  this  amount,  that  he  may  ultimately 
participate  in  its  distribution? 

Chemical  Nat.  Bank  v.  Armstrong,  7  O.  F.  D.  219  [50  Fed.  Rep. 
798],  is  cited.  The  court  has  examined  all  these  authorities  at  hand, 
and  there  were  a  great  many  of  them.  Where  a  bank  in  good  faith  ad- 
vanced money  on  collateral  forwarded  to  it  by  the  vice  president  of 
another  bank,  and  charged  the  loans  to  the  latter,  its  rights  are  not  af- 
fected by  the  fact  that  the  transaction  was  fraudulent  as  between  the 
vice  president  and  the  bank  which  he  represented,  for  the  vice  president 
had  authority  to  negotiate  the  loan,  and  the  validity  was  not  affected 
by  his  fraud. 

Had  Mr.  Lingafelter,  as  cashier  of  this  bank,  authority  to  make  a 
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loan  to  himself  as  secretary,  and  take  no  note  or  other  paper  as  evidence 
of  that  indebtedness ;  simply  crediting  himself  on  the  books  of  the  bank ; 
had  he  authority  to  do  that?    The  court  thinks  not. 

Innerarity  v.  Bank,  139  Mass.  332-335  [1  N.  E.  Rep.  282;  52  Am. 
Rep.  710],  I  believe  was  not  cited,  as  to  knowledge  of  Lingafelter,  the 
cashier,  being  knowledge  of  the  bank,  of  which  he  was  cashier :  I  "Will 
read  some  from  the  decision  in  this  case.    It  is  a  Massachusetts  case : 

"A  shipped  a  cargo  of  sugar  to  B,  and  gave  him  authority  to  sell 
the  same.  The  bill  of  lading  recited  that  the  shipment  was  by  order  of 
B,  and  that  the  sugar  was  deliverable  to  his  order,  and  made  no  mention 
of  any  agency.  B  indorsed  the  bill  of  lading,  and  delivered  it  to  a  bank 
of  which  he  was  a  director,  and  pledged  the  cargo  to  the  bank  as  security 
for  a  loan  by  the  bank  to  him.  This  loan  was  approved  by  the  board 
of  directors,  at  a  meeting  at  which  B  was  present:  Held,  that  Bte 
knowledge  of  the  fraud  was  not  imputable  to  the  bank;  and  that  an 
action  by  A  against  the  bank,  for  the  conversion  of  the  sugar,  could  not 
be  maintained.' ' 

The  court  say  at  page  333 : 

"While  the  knowledge  of  an  agent  is  ordinarily  to  be  imputed  to 
the  principal,  it  would  appear  now  to  be  well  established  that  there  is 
an  exception  to  the  construction  or  imputation  of  notice  from  the  agent 
to  the  principal  in  case  of  such  conduct  by  the  agent  as  raises  a  clear 
presumption  that  he  would  not  communicate  the  fact  in  controversy, 
as  where  the  communication  of  such  a  fact  would  necessarily  prevent 
the  consummation  of  a  fraudulent  scheme  which  the  agent  was  engaged 
in  perpetrating." 

Suppose  that  Lingafelter  had  communicated  his  design  in  this  mat- 
ter to  the  directors  of  the  bank,  would  anybody  suppose  that  the  matter 
would  be  consummated  or  could  be  consummated)  The  court  thinks 
not. 

Page  335:    . 

"The  proposition  that  a  director  of  a  corporation  acting  avowedly 
for  himself,  or  on  behalf  of  another  with  whom  he  is  interested  in  any 
transaction,  cannot  be  treated  as  the  agent  of  the  corporation  therein, 
is  well  sustained  by  authority." 

This  decision  cites  a  number  of  authorities. 

"In  some  of  these  cases,  weight  appears  to  be  given  to  the  fact  that 
the  director  was  not  actually  present  at  the  "meeting  when  the  transac- 
tion was  concluded ;  but  this  cannot  be  of  importance.  If  it  were  shown 
that  Burgess  urged  the  loan  upon  the  board  of  directors,  and  actually 
voted  in  favor  of  it,  his  associates  not  seeing  fit  to  intervene  or  object 
to  this  conduct,  he  would  still  have  acted  on  his  own  behalf,  and  of  those 
whose  interests  and  efforts  were  of  necessity  adverse  to  those  of  the 
corporation.    To  assume  that,  under  such  circumstances,  the  facts  he 
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knew  were  communicated  to  the  directors,  and  that  he  laid  before  them 
the  fraud  he  was  committing  in  wrongfully  pledging  property,  would  be 
a  presumption  too  violent  for  belief,  and  would  do  great  injustice  to  the 
remaining  directors  and  the  interests  they  represented." 

So,  the  court  finds  for  the  defendant,  and  makes  an  order  dismissing 
the  petition. 

Edward  Kibler.  It  is  conceded  that  there  is  $8,000  due  us  there  that 
we  are  entitled  to  judgment  for. 

The  court.  Well,  yes ;  whatever  is  conceded.  I  mean  as  to  the  jf 
$14,000.  I  thought  the  $8,000  was  entirely  out  of  the  case,  but  I  remem-  £ 
ber  that  now.  •  * 

Edward  Kibler.    We  are  entitled  to  a  judgment  for  the  costs.       * 

Mr.  Stasel.    The  answer  admits  all  except  the  $14,000. 

The  court.  That  may  be,  but  if  they  were  forced  to  bring  a  suit 
against  you  to  get  that  admission,  I  think  it  should  carry  costs. 

Mr.  Stasel.    They  were  not  forced  to  do  that. 

Edward  Kibler.  We  would  like  to  have  a  special  finding  of  the 
facts  and  law. 

Mr.  Stasel.  When  the  claim  was  presented,  the  admission  was 
made  that  that  amount  was  due. 

Edward  Kibler.  They  admit  a  part  and  dispute  a  part,  after  hav- 
ing'rejected  the  whole  claim. — 

The  court.  The  costs  will  follow  the  case.  There  will  be  a  judg- 
ment for  the  amount  admitted  to  be  due,  and  the  costs  will  follow  the 
case. 

Edward  Kibler.  I  would  like  to  have  the  court  fix  the  Bond  for 
appeal ;  and  also  a  separate  finding  of  facts  and  law. 

The  court.    The  gentlemen  can  prepare  it. 

Mr.  Flory.  I  suppose  the  judgment  is  simply  a  judgment  for  the 
allowance  of  the  claim. 

The  court.     That  the  receiver  allow  the  claim. 

Edward  Kibler.    Oh,  yes. 

The  court.  *  Is  that  even  $8,000? 

Edward  Kibler.    Yes,  sir. 

The  court.    Bond  $50? 

Edward  Kibler.    Yes,  sir. 

The  court.    Do  you  have  to  give  a  bond? 

Edward  Kibler.    The  court  may  fix  it  anyhow. 

The  court.    Judgment  for  plaintiff  for amount.    That  will  be 

the  $8,000  or  whatever  it  is.    Notice  of  appeal;  bond  $50. 


Digitized  by 


Google 


tt*  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Hamilton  Common  Pleas. 

HEALTH— NUISANCES. 

[Hamilton  Common  Pleas,  November  24,  1906.] 

Benjamin    Kaiser   v.    Edward   Walsh,    Asst.    Milk    Inspector   op 

Cincinnati. 

1.  Board  of  Health  mat  Confiscate  and  Destroy  Milk  above  Certain  Test. 

A  resolution  of  a  board  of  health,  providing  that  "All  milk  the  temperature 
of  which  shall  be  found  on  examination  or  test  to  be  above  fifty  degrees 
Fahrenheit,  shall  be  confiscated,  forfeited,  and  immediately  destroyed  by 
or  under  the  direction  of  a  health  officer  or  milk  inspector,"  is  not  un- 
constitutional. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Constitutional  Law,"  §9  289- 
300;  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§  1736-1737.— Ed.] 

2.  When  Things  Constituting  Nuisances  mat  be  Destroyed. 

There  are  some  things  which  are  public  nuisances  by  nature.  Such  are 
things  which  are  harmful  to  the  public  health,  as  unwholesome  food. 
An  ordinance  providing  for  the  immediate  destruction  of  such  nuisances 
by  an  official  is  not  in  contravention  of  that  constitutional  guarantee 
which  provides  that  no  man's  property  may  be  taken  without  due  proc- 
ess of  law.  When  the  thing  itself  is  not  a  nuisance  *  *  *  as  a  house 
or  animal,  for  instance,  •  •  •  but  the  way  in  which  it  Is  used  is  a 
nuisance,  then  the  thing  cannot  be  destroyed;  its  illegal  use  must  be 
punished. 

[For  other  cases  In  point,  see  6  Cyc.  Dig.,  "Nuisance,"  §§  214-216;  6  Cyc. 
Dig.,  "Municipal  Corporations,"  §§  1753-1758.— Ed.] 

[Syllabus  by  the  court] 

Refiner  &  Rentier,  for  plaintiff  in  error. 
J.  R.  Schindel,  for  defendant  in  error. 

LITTLEFORD,  J. 

The  petition  states  that  Kaiser,  the  plaintiff,  sells  milk  in  Cincin- 
nati and  that  Walsh,  the  defendant,  is  the  milk  inspector,  and  that  the 
defendant.  Edward  Walsh,  the  milk' inspector  of  the  city  of  Cincinnati 
on  August  24,  1906,  got  upon  one  of  plaintiff's  milk  wagons,  and,  after 
inserting  a  thermometer  into  a  can  of  milk  to  ascertain  its  temperature, 
threw  the  milk  into  the  street. 

The  petition  further  says  that  the  defendant,  Edward  Walsh, 
threatens  to,  and  will  unless  restrained  by  this  court,  again  board  some 
one  of  plaintiff's  milk  wagons  to  test  the  temperature  of  the  milk,  and 
if  he  finds  on  test  that  the  milk  is  above  fifty  degrees  Fahrenheit,  he  will 
again  destroy  the  milk. 

The  petition  further  says  that  the  defendant  is  acting  under  a 
resolution  of  the  board  of  health  of  the  city  of  Cincinnati,  adopted  July 
17,  1906,  a  copy  of  which  is  set  forth,  and  one  clause  of  which  reads : 

"All  milk  the  temperature  of  which  shall  be  found  on  examination 
or  test  to  be  above  fifty  degrees  Fahrenheit,  shall  be  confiscated,  for- 
feited, and  immediately  destroyed  by  or  under  the  direction  of  the 
health  officer  or  milk  inspector." 
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Plaintiff  further  alleges  in  his  petition  that  this  resolution  is  un- 
constitutional, null  and  void  and  of  no  effect,  and  is  in  contravention 
of  Art.  1,  Sees.  1,  5,  10,  14,  16  and  19,  of  the  bill  of  rights,  and  Art.  4, 
Sec.  1  of  the  constitution  of  the  state  of  Ohio,  and  Arts.  4,  5,  G,  and  14, 
in  addition  to,  and  amendment  of,  the  constitution  of  the  United  States 
of  America.  On  the  ground  that  this  resolution  is  unconstitutional  plain- 
tiff prays  that  the  defendant  be  restrained  from  continuing  to  do  the 
acts  complained  of. 

The  constitutional  provisions  which  are  referred  to  are  as  follows: 
Art.  1,  Sec.  1,  guarantees  the  right  to  possess  and  protect  property; 
Sec.  5  provides  that  the  right  of  trial  by  jury  shall  be  inviolate ;  Sec. 
10  provides  that  no  person  shall  be  held  to  answer  for  crime  unless 
on  presentment  or  indictment  of  a  grand  jury,  and  to  have  a  speedy 
trial  by  an  impartial  jury;  Sec.  14  guarantees  the  right  of  the  people 
against  unreasonable  searches  and  seizures;  Sec.  16  insures  to  every 
person,  for  an  injury  done  him  in  his  lands,  goods,  person  or  reputation, 
remedy  by  due  course  of  law;  and  Sec.  19  is  to  the  effect  that  private 
property  shall  not  be  taken  for  public  use  until  compensation  therefor 
shall  first  be  made  in  money.  Article  4,  Sec.  1,  of  the  constitution  of 
the  state  of  Ohio  provides  that  judicial  power  shall  be  vested  in  certain 
courts,  naming  them. 

Articles  4,  5,  6  and  14  in  addition  to,  and  amendment  of,  the  con- 
stitution of  the  United  States  of  America  are  as  follows:  Art.  4  for- 
bids unreasonable  searches  and  seizures ;  Art.  5  provides  that  no  person 
shall  be  held  to  answer  for  crime  except  upon  presentment  or  indict- 
ment by  a  grand  jury,  nor  shall  he  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law ;  Art.  6  provides  for  public  trial  by  an 
impartial  jury,  and  Art.  14  provides  that  no  state  shall  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law. 

It  will  be  seen  that  these  constitutional  sections  frequently  overlap 
each  other.  To  sum  up  these  numerous  provisions  upon  which  the  plain- 
tiff relies,  it  may  be  said  that  they  amount  to  this:  that  no  man  shall 
be  deprived  of  his  property  without  due  process  of  law. 

It  should  be  said  here  that  the  resolution  of  the  board  of  health 
has  the  same  effect  as  an  ordinance  by  virtue  of  Rev.  Stat.  2119  (Lan.     ' 
3481;  B.  1536-731). 

In  support  of  his  contention,  the  learned  counsel  for  plaintiff  cites 
the  following  cases:  Rosebaugh  v.  Saffiyi,  10  Ohio  31,  holds  that  an 
ordinance  providing  for  the  sale  of  straying  hogs,  after  "keeping  them 
three  days  and  advertising  the  same,  is  unconstitutional.  Fagin  v. 
Humane  Soc.  9  Dec.  341  (6  N.  P.  357),  holds  that  a  statute  authorizing 
the  humane  society  to  dispose  of  unlicensed  dogs  is  unconstitutional. 
Yensen  v.  State,  9  Dec.  168  (7  N.  P.  18),  holds  that  a- statute  giving 
authority  to  any  person  to  destroy  fish  nets  which  are  being  used  in 
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violation  of  law,  is  unconstitutional ;  and  the  same  holding  with  reference 
to  fish  nets  is  made  in  French  v.  Shirley,  9  Dec.  181  (7  N.  P.  26). 
!Archer  v.  Baertschi,  4  Circ.  Dec.  416  (8  R.  12),  holds  that  an  ordinance 
of  the  city  of  Toledo  providing  for  the  sale  of  dogs  found  running  at 
large  without  license  check,  is  unconstitutional.  Edson  v.  Crangle,  62 
Ohio  St.  49  [56  N.  E.  Rep.  647],  holds  that  a  statute  authorizing  the 
seizure  of  a  fish  net  which  is  being  illegally  used,  is  unconstitutional. 
King  v.  Hayes,  80  Me.  206  [13  Atl.  Rep.  882],  holds  that  a  statute  au- 
thorizing an  officer  of  a  humane  society  to  condemn  and  kill  a  horse 
that  is  of  no  value  to  the  owner,  is  unconstitutional. 

As  against  this  array  of  cases,  the  learned  counsel  for  the  defend- 
ant cites  two  well-considered  cases  which  hold  that  an  ordinance  pro- 
viding for  the  destruction  of  milk,  just  like  that  under  consideration, 
is  not  contrary  to  any  constitutional  provision.  These  two  cases  are  the 
following:  Mazier  v.  Miller,  10  Hun  435,  holds  that  an  ordinance  of 
the  board  of  health  of  the  city  of  Syracuse,  authorizing  the  milk  in- 
spector to  destroy  milk,  which  he  has  reasonable  cause  to  believe  is 
below  standard,  is  a  valid  ordinance.  Deems  v.  Baltimore,  80  Md.  164 
[30  Atl.  Rep.  648;  26  L.  R.  A.  541;  45  Am.  St.  Rep.  339],  holds  that 
the  constitutional  guaranties  concerning  property  and  liberty  are  not 
to  be  construed  as  abridging  the  power  of  the  state  to  pass  a  law  au- 
thorizing an  official  to  destroy  milk  found  to  be  below  the  legal  standard. 

In  addition  to  these  cases,  the  following  authorities  are  cited  for 
the  defendant: 

"It  is  fairly  established  by  adjudications  too  numerous  to  mention, 
that  a  state  may,  in  the  exercise  of  its  police  power,  authorize  the  de- 
struction of  such  property  as  has  become  a  public  nuisance,  or  has  an 
unlawful  existence,  or  is  noxious  to  the  public  health.' '  Houston  v. 
State,  98  Wis.  481,  486  [74  N.  W.  Rep.  Ill;  42  L.  R.  A.  39]. 

"The  acknowledged  police  power  of  a  state  extends  even  to  the 
destruction  of  property.  A  nuisance  may  be  abated.  Everything  preju- 
dicial to  the  health  or  morals  of  a  city  may  be  removed.  Merchandise 
from  a  port  where  a  contagious  disease  prevails,  being  liable  to  com- 
municate the  disease,  may  be  excluded;  and,  in  extreme  cases,  it  may 
be  thrown  into  the  sea.  *  *  *  It  is  a  power  essential  to  self- 
preservation,  and  exists,  necessarily,  in  every  organized  community." 
License  Cases,  46  U.  S.  (5  How.)  504,  589  [12  L.  Ed.  256]. 

"An  act  which  *  *  *  makes  animals  with  contagious  diseases 
or  infectious  diseases,  common  nuisances,  authorizing  their  destruction 
by  certain  officials  under  certain  conditions"  is  not  unconstitutional. 
Newark  &  S.  O.  H.  C.  By.  v.  Hunt,  50  N.  J.  Law  308  [12  Atl.  Rep.  697]. 

"It  cannot  be  denied  that  in  many  cases  a  nuisance  can  only  be 
abated  by  the  destruction  of  the  property  in  which  it  consists.  The 
cases  of  infected  cargo  or  clothing,  and  of  impure  and  unwholesome 

Digitized  by  VjOOQLC 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  327 

Kaiser  v.  Walsh. 

food,  are  plainly  of  this  description.  They  are  nuisances  per  se,  and 
theij  abatement  is  their  destruction.  So,  also,  there  can  be  little  doubt, 
as  we  conceive,  that  obscene  books  or  pictures,  or  implements  only  capa-. 
ble  of  an  illegal  use,  may  be  destroyed  as  a  part  of  the  process  of  abating 
the  nuisance  they  create,  if  so  directed  by  statute.  The  keeping  of  a 
bawdyhouse,  or  a  house  for  the  resort  of  lewd  and  dissolute  people,  is  a 
nuisance  at  common  law.  But  the  tearing  down  of  the  building  so  kept 
would  not  be  justified  as  the  exercise  of  the  power  of  summary  abate- 
ment, and  it  would  add  nothing,  we  think,  to  the  justification,  that  a 
statute  was  produced  authorizing  the  destruction  of  the  building  sum- 
marily as  a  part  of  the  remedy.  The  nuisance  consists  in  the  case  sup- 
posed in  the  conduct  of  the  owner  or  occupants  of  the  house  in  using 
or  allowing  it  to  be  used  for  the  immoral  purpose,  and  the  remedy 
would  be  to  stop  the  use.  This  would  be  the  only  mode  of  abatement  in 
such  case  known  to  the  common  law,  and  the  destruction  of  the  building 
for  this  purpose  would  have  no  sanction,  in  common  law  or  precedent." 
Lawton  v.  Steele,  119  N.  Y.  226,  238  [23  N.  E.  Rep.  878;  7  L.  R.  A. 
134;  16  Am.  St.  Rep.  813]. 

A  well-considered  case  in  Ohio  is  Denting  v.  Cleveland,  12  Circ. 
Dec.  198  (22  R.  1).  It  was  a  case  in  which  a  stream  of  water,  running 
through  plaintiff's  land,  was  diverted  from  its  course  by  the  council  of 
the  city  of  Cleveland  and  turned  into  an  artificial  water  course  above 
the  plaintiff's  premises.  It  appears  that  the  banks  of  the  stream  were  so 
covered  with  rubbish  and  filth  as  to  make  the  stream  a  nuisance.  The 
court  held  that  the  act  of  the  legislature  conferring  a  power  on  the 
city  of  Cleveland  to  divert  this  stream  was  unconstitutional  and  void. 
In  the  long  and  well-considered  opinion,  the  learned  court  evidently 
recognizes  the-  principle  that  while  a  statute  or  an  ordinance  cannot 
decree  the  destruction  of  property  because  it  is  used  in  some  improper 
way  so  as  to  be  a  menace  to  the  public  health,  just  to  punish  the  owner 
of  the  property  for  so  using  it,  still  it  can  decree  the  destruction  of 
property,  the  very  existence  of  which  endangers  the  health  of  the  public. 

The  adoption  of  the  provisions  of  the  constitution  of  the  United 
States  and  of  the  state  constitutions,  that  no  man  shall  be  deprived  of 
his  property  without  "due  process  of  law,"  did  not  abolish  the  principle 
of  the  common  law  that  either  the  king  or  any  of  his  subjects  had  the 
right  to  summarily  abate  a  public  nuisance — for  such  abatement  was 
due  process  of  law  within  the  meaning  of  Magna  Charta.  If  a  mis- 
take was  made,  then  there  was  a  cause  of  action. 

If  a  private  individual  may  abate  a  public  nuisance,  a  duly  au- 
thorized official,  acting  under  the  provisions  of  a  statute  or  ordinance, 
can  certainly  do  so. 

There  are  some  things  which  are  public  nuisances  by  nature.  Such 
are  things  which  are  harmful  to  the  public  health,  as  unwholesome  food. 
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An  ordinance  providing  for  the  immediate  destruction  of  such  nuisances 
by  an  official  is  not  in  contravention  of  that  constitutional  guarantee 
which  provides  that  no  man's  property  may  be  taken  without  due 
process  of  law.  When  the  thing  itself  is  not  a  nuisance  as  a  house  or 
animal,  for  instance,  but  the  way  in  which  it  is  used  is  a  nuisance,  then 
the  thing  cannot  be  destroyed;  its  illegal  use  must  be  punished.  The 
demurrer  is  sustained. 


INJUNCTION— TRADE-MARKS  AND  TRADE  NAMES. 

[Licking  Common  Pleas,  September  Term,  1905.] 

Prospect  Nat.  Mill  Co.  v.  Charles  Frederick  Sites. 

Misuse  of  Tbade  Name  mat  be  Enjoined. 

A  person  who  has  sold  a  flouring  mill  and  the  right  to  make  and  sell  a 
particular  brand  of  flour,  reserving  to  himself  the  right  to  sell  such  flour 
in  a  particular  territory,  may  be  enjoined  from  selling,  outside  of  that 
territory,  an  inferior  quality  of  flour,  using  the  established  brand  and 
the  name  of  the  company  succeeding  to  his  rights. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Injunction,"  §§  296-322.— Ed.] 

[Syllabus  approved  by  the  court] 

Hunter  &  Hunter  and  Copeland  &  Bartram,  for  plaintiff: 
Cited  and  commended  on  the  following  authorities.    Lippman  v. 

Martin,  8  Dec.  485  (5  N.  P.  120) ;  Feder  v.  Brundo,  8  Dec.  179  (5  N.  P. 

275)  ;  Cincinnati  Vici  Shoe  Co.  v.  Shoe  Co.  9  Dec.  579  (7  N.  P.  135) ; 

Cigar  Maker's  Internat.  Union  v.  Burkhardt,  9  Dec.  459  (6  N.  P.  342) ; 

Beeder  v.  Brodt,  6  Dec.  248  (4  N.  P.  265) ;  Piso  Co.  v.  Vtright,  6  Dec.  479 

(4  N.  P.  347) ;  Brill  v.  Manufacturing  Co.  41  Ohio  St.  127  [52  Am.  Rep. 

74] ;  Buckhardt  v.  Buckhardt,  42  Ohio  St.  474   [51  Am.  Rep.  842]  • 

Drake  Medicine  Co.  v.  Glessner,  68  Ohio  St.  337  [67  N.  E.  Rep.  722] ; 

National  Biscuit  Co.  v.  Baking  Co.  14  0.  P.  D.  303  [127  Fed.  Rep.  160]. 

Kibler  &  Kibler,  for  defendant : 

Law  where  the  whole  good  will,  etc.,  of  the  business  is  sold,  is  not 
applicable.  United  Hatters  of  N.  A.  v.  Loeb,  12  Circ.  Dec.  272  (22  R. 
339). 

An  action  at  law  is  the  only  remedy  for  past  offenses.  United  Hat- 
ters  of  iV.  A.  v.  Loeb,  12  Circ.  Dec.  272  (22  R.  339) ;  Brass  &  Iron  Whs. 
v.  Payne,  50  Ohio  St.  113  [33  N.  E.  Rep.  88;  19  L.  R.  A.  82]. 

Facts  must  be  stated  to  show  that  the  injury  is  or  will  be  irreparable. 
Van  Wert  (Yil.)  v.  Webster,  31  Ohio  St.  420;  Wood  v.  Pleasant  Ridge 
(Vil.)  5  Circ.  Dec.  516  (12  R.  177) ;  Goodall  v.  Crofton,  33  Ohio  St.  271 
[31  Am.  Rep.  535]. 

The  words  of  the  statute  must  be  incorporated.  Burckhardt  v. 
Burckhardt,  42  Ohio  St.  474  [51  Am.  Rep.  842]. 
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SEWARD,  J. 

This  case  is  submitted  to  the  court  upon  a  general  demurrer  to  the 
petition.  The  action  was  brought  by  the  plaintiff  to  enjoin  the  de- 
fendant from  using  certain  brands  or  labels  upon  flour.  The  petition 
alleges  that  Charles  Frederick  Sites  and  David  M.  Black  were  partners, 
and  that  they  owned  a  mill  in  Prospect,  Marion  county,  Ohio ;  that  they 
manufactured  at  that  mill  a  certain  brand  of  flour  known  as  the 
Clover  Leaf  brand,  and  that  they  had  acquired  quite  a  large  trade  upon 
that  brand  of  flour;  that  they  sold  that  mill,  with  the  real  estate,  the 
good  will  and  all  appurtenances  to  one  John  D.  Owens  for  $5,950 — 
$5,000  for  the  mill,  plant,  good  will,  etc.,  and  I  believe  $950  for  the  • 
material  in  the  mill;  that  Owens,  after  he  bought  the  mill  from  these 
parties,  organized  a  corporation,  that  corporation  being  the  plaintiff 
in  this  case,  the  Prospect  National  Mill  Company;  that  he  sold  this 
property  (bought  by  him  from  Black  and  Sites)  to  the  plaintiff,  and 
the  plaintiff  engaged  in  the  manufacture  of  the  same  kind  of  flour.  In 
this  sale  of  property  by  Black  and  Sites,  it  was  agreed  that  Sites  should 
have  the  right  to  sell  this  brand  of  flour — the  Clover  Leaf  brand — in 
Licking  county,  but  not  elsewhere.  I  will  read  that  part  of  the  peti- 
tion, because  it  is  vital  as  bearing  upon  the  question  of  the  violation  of 
the  terms  of  this  contract : 

"And  plaintiff  further  says  that  Sites,  notwithstanding  his  said 
agreement  and  duty,  and  in  violation  of  the  rights  of  said  plaintiff  in 
this  behalf,  has  been  engaged  from  the  time  of  his  said  sale  and  transfer 
to  the  present  time  in  vending  flour,  not  manufactured  by  the  said 
plaintiff  nor  by  himself,  nor  by  anyone  connected  with  the  manufac- 
ture of  flour  in  said  town  of  Prospect,  nor  manufactured  in  or  near 
said  village  of  Prospect,  under  the  false  pretense  that  it  is  manufac- 
tured by  the  National  Mill  Company  of  Prospect,  Ohio,  but  he  simply 
gathers  up  flour  wherever  he  can,  regardless  of  its  grade  and  quality, 
and  being  flour  of  a  poor  and  inferior  grade  and  vastly  inferior  to  the 
grade  of  Clover  Leaf  flour  aforesaid;  that  in  vending  said  flour  he 
falsely  represents  and  is  representing  that  it  is  Clover  Leaf  flour,  fully 
patented  and  manufactured  by  the  National  Company  of  Prospect, 
Ohio;  that  all  of  said  packages  of  flour  which  he  has  sold  and  is  still 
selling  in  Licking  county  and  elsewhere  is  marked  and  designated  in  lar<re 
letters  and  device  as  follows :  National  Mills,  Clover  Leaf,  fully  patent- 
ed. The  National  Mill  Company,  Prospect,  Ohio — with  a  clover  leaf 
as  the  device;  that  by  means  thereof  said  Sites  falsely  represents  that 
said  flour  is  Clover  Leaf  flour  manufactured  by  the  Prospect  National 
Mills  Company  at  Prospect,  Ohio;  that  there  is  no  National  Mill  Com- 
pany or  mill  of  that  name  existing  or  known  in  said  town  of  Prospect, 
Ohio,  but  the  plaintiff,  and  that  this  is  done  to  induce  purchasers  to 
believe  that  the  flour  he  so  offered  and  sold,  and  still  offers  to  sell,  is 
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the  true  Clover  Leaf  flour,  manufactured  by  the  Prospect  National  Mill 
Company,  of  Prospect,  Ohio,  the  said  plaintiff,  and  does  induce  pur- 
chasers to  buy,  deal  in  and  use  the  same ;  that  large  numbers  of  persons 
and  dealers  in  flour  are  induced  to  purchase  and  use  said  inferior  flour, 
believing  it  is  genuine  Clover  Leaf  flour,  manufactured  by  the  plain- 
tiff ;  that  plaintiff,  since  the  said  transfer  to  it,  has  continued  to  manu- 
facture said  flour,  keeping  up  the  standard  of  the  same  to  its  highest 
point  of  grade  and  quality  as  aforesaid ;  that  by  reason  of  the  premises, 
purchasers  and  dealers  have  refused  to  purchase  flour  from  the  plain- 
tiff, believing  that  it  manufactured  the  inferior  flour  so  vended  and 
offered  by  Sites,  and  the  reputation  and  standing  of  said  flour  in 
the  localities  where  it  has  been  offered  has  suffered,  and  it  has  become 
impossible  to  vend  the  same  by  plaintiff;  that  the  reputation  of  said 
plaintiff  as  a  fair  dealer  and  manufacturer  of  good  flour,  and  especially 
Clover  Leaf  flour,  has  been  grossly  injured;  that  its  damages  are 
difficult  of  computation  and  irreparable.' ' 

There  is  a  prayer  for  an  injunction,  and  a  temporary  injunction 
was  granted. 

It  is  claimed  on  the  part  of  the  defendant,  Sites,  that  there  was  a 
reservation  in  this  sale  made  by  Black  and  Sites  to  Owens,  and  there- 
fore the  reservation  continued  in  Sites  after  the  sale  to  plaintiff  of  the 
property ;  and  that  as  it  was  not  an  entire  sale  of  the  good  will  that . 
this  injunction  ought  not  to  have  been  granted. 

The  parties  who  sold  the  property  were  Sites  and  Black,  and  it  was 
agreed  that  Sites  should  have  the  right  to  vend  Clover  Leaf  flour  in 
Licking  county,  but  not  elsewhere.  This  petition  alleges  that  he  is  not 
only  vending  it  in  Licking  county — this  brand  of  flour  of  an  inferior 
grade — but  that  he  buys  it  wherever  he  can,  and  that  he  sells  it  under 
representations  that  it  is  manufactured  at  Prospect,  Ohio;  sells  it  else- 
where than  in  Licking  county. 

The  court  is  cited  to  United  Hatters  of  N.  A.  v.  Loeb,  12  Circ.  Dec. 
272  (22  R.  339),  and  to  Burckhardt  v.  Burckhardt,  42  Ohio  St.  474 
(51  Am.  Rep.  842).  Burckhardt  v.  Burckhardt,  is  one  that  arose  in 
Cincinnati;  Leopold  and  Frederick  Burckhardt  were  partners  under 
the  name  of  Burckhardt  &  Company,  engaged  in  quite  an  extensive 
business  there;  and  they  agreed  to  dissolve,  the  one  to  sell  out  to  the 
other.  Frederick  Burckhardt  bought  out  Leopold's  interest  in  the 
property.  The  appraisement  was  $166,000  for  the  entire  property,  in- 
cluding the  good  will,  or  $83,000  for  Leopold's  half.  And  he  bought 
the  good  will  of  the  business,  Leopold  agreeing  not  to  go  into  business 
under  the  name  of  Burckhardt  &  Company.  Leopold  afterwards  started 
up  in  business  under  the  name  of  L.  Burckhardt  &  Company.  Fred- 
erick Burckhardt  had  given  his  mortgage  to  Leopold  for  a  part  of  the 
goods;  the  mortgage  was  attempted  to  be  foreclosed,  and  there  was  set 
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up,  as  a  defense,  damages  by  virtue  of  the  use  of  the  name  of  L.  Burck- 
hardt  &  Company,  and  also  other  means  whereby  he  violated  his  con- 
tract ;  and  the  court  held  that  he  was  liable  in  damages  in  that  case. 

The  case  United  Hatters  of  N.  A,  v.  Loeb,  supra,  arose  in  Cleve- 
land, and  a  demurrer  was  filed  to  the  petition  for  the  reason  that  the 
petition  did  not  state  facts  constituting  a  cause  of  action.  And  if  the 
facts  in  that  case  were  the  same  as  the  facts  in  this  <5ase  this  demurrer 
would  have  to  be  sustained  if  the  court  followed  the  circuit  court  in 
another  circuit.    The  circuit  court  say,  at  page  340: 

"This  action  comes  into  this  court  by  appeal.  The  trial  court  sus- 
tained a  general  demurrer  to  the  petition  and  rendered  judgment  for 
the  defendant.  The  action  was  prosecuted  in  the  court  of  common 
pleas  to  enjoin  the  defendant  from  using,  selling  or  displaying  hats, 
caps  or  goods  of  any  description,  bearing  any  imitation  or  counterfeit 
of  a  certain  design  or  device  adopted  in  form  authorized  by  the  statute 
by  the  plaintiff  to  distinguish  products  made,  manufactured  or  pre- 
pared by  the  members  of  the  association  of  workingmen,  known  as  'the 
United  Hatters  of  North  America. ' 

"After  alleging  the  facts  upon  which  the  plaintiff  relies  to  sustain 
its  right  to  the  exclusive  use  of  such  device,  it  is  averred  that  the  de- 
fendant so  engaged  in  the  sale  and  display  of  hats  and  caps ;  that  they 
have  been  using,  selling  and  displaying  hats  and  caps  bearing  imita- 
tions and  counterfeits  of  the  design  and  device  of  this  plaintiff  as- 
sociation. 

"It  is  nowhere  alleged  in  the  petition  that  the  defendants  are 
now  using,  selling,  or  displaying  hats  and  caps  bearing  any  imitation 
of  the  design  of  which  the  plaintiff  claims  an  exclusive  use.  There  is 
no  allegation  of  any  threatened  injury  in  the  future  by  the  defendant, 
of  the  plaintiff's  rights.  For  past  offenses,  an  action  at  law  is  the  plain- 
tiff's only  remedy." 

But  this  petition  alleges  that  Frederick  Sites  is  vending  this  flour. 
An  injunction  can  be  invoked  to  restrain  the  present  doing  of  a  thing 
as  well  as  the  future;  to  stop  what  is  being  done  in  the  present,  and 
that  is  what  this  petition  alleges — that  he  is  vending  this  flour.  And 
the  court  cannot  say  but  what  he  is  interfering  with  the  rights  of  the 
plaintiff  in  this  case,  and  the  court  granted  the  injunction  upon  that 
theory — that  he  was  selling  flour  here  which  the  public  might  think, 
and  had  reason  to  believe  was,  the  flour  that  was  manufactured  at 
Prospect,  Ohio,  by  this  mill  that  he  had  sold  out;  and  the  petition  al- 
leging that  he  is  buying  the  flour  elsewhere,  and  that  it  is  an  inferior 
make  of  flour,  the  court  thinks  that  the  plaintiff  is  entitled  to  this  in- 
junction, and  thinks  the  petition  makes  a  cause  of  action  for  an  in- 
junction, and  the  demurrer  may  be  overruled  and  exceptions  taken. 
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By  Judge  Kibler.  The  finding  of  the  court  is,  that  Sites  didn't 
get  anything  by  that  reservation? 

The  court.  He  got  what  was  granted  to  him.  It  isn't  a  reserva- 
tion. They  were  to  grant  him  the  right.  Black  and  Sites  sold  to  this 
company  all  their  rights  in  this  concern,  and  they  agreed  to  grant  him 
the  right  to  sell  in  Licking  county.  He  gets  the  right  to  sell  in  Lick- 
ing county,  but  he  doesn't  get  the  right  to  sell  elsewhere  than  in  Lick- 
ing county. 


CHECKS— PLEADING. 

[Franklin  Common  Pleas,  May  4,  1906.] 
Emma  Blath  v.  Robert  Young. 

Sufficiency  of  Averments  in  Suit  on  Check. 

In  an  action  against  the  drawer  of  a  check,  the  averment  that  the  check 
was  duly  indorsed  and  assigned  to  the  plaintiff  for  value  is  insufficient 
to  show  a  right  of  action  in  the  plaintiff. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Bills,  Notes  and  Checks,"  §§ 
1549-1601.— Ed.] 

[Syllabus  approved  by  the  court] 

Huggins,  Huggins  &  Johnson,  for  plaintiff. 

E.  E.  Tanner,  for  defendant . 

BIGGER,  J. 

The  defendant  has  filed  a  general  demurrer  to  the  petition.  The 
action  is  brought  by  the  plaintiff  against  the  defendant  as  the  drawer  of 
a  check  on  the  bank  of  P.  W.  Huntington  &  Company,  payable  to  one 
Schulhafer,  and  indorsed  by  the  said  Schulhafer  to  plaintiff.  It  is 
averred  that  the  check  was  duly  indorsed  and  assigned  to  plaintiff  for 
value.  These  averments  are  not  sufficient  to  constitute  a  cause  of  action 
against  the  drawer  of  the  check.  The  holder  of  a  check  has  no  right  of 
action  upon  it  against  the  drawer  until  it  has  been  presented  to  the  bank 
for  payment  and  payment  refused,  tfhe  check  has  in  it  no  words  of 
negotiability.  It  is  not  drawn  payable  to  Schulhafer  or  order  or  to 
bearer.  Therefore  the  bank  was  not  under  any  obligation  to  honor  the 
check  when  presented  by  the  plaintiff,  as  it  wTas  not  made  payable  to 
an  indorsee.    Therefore,  there  is  no  right  of  action  against  the  drawer. 

If  it  be  suggested  that  this  might  be  sufficient  as  an  assignment  of 
a  chose  in  action,  the  answer  to  that  claim  is,  that  the  averments  here  are 
not  the  equivalent  of  an  averment  of  a  right  of  action  in  the  payee 
against  the  drawer  of  the  check.  He  may  have  had  no  such  right  of 
action  and  no  chose  in  action  to  assign.  Negotiable  instruments  import 
a  consideration  but  this  is  not  a  negotiable  instrument.  There  is  no 
averment  of  any  consideration  moving  from  Schulhafer  to  Young. 

The  demurrer  must,  therefore,  be  sustained. 
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CONSTITUTIONAL     LAW— LICENSE     OF     OCCUPATION— MU- 
NICIPAL  CORPORATIONS. 

[Franklin  Common  Pleas,  November  24,  1906.] 

Lewis  L.  Pegg  et  al.  v.  Columbus  (City)  et  al. 

J.  F.  Linton  v.  Columbus  (City). 

Columbus  (City)  v.  D.  C.  Badger,  Mayor,  etc.,  et  al. 

1.  Municipaijty  Has  Power  to  Regulate  Use  of  Street. 

A  municipality  has  power  to  regulate  the  use  of  its  streets  and  compel,  by 
imposition  of  a  fine,  the  payment  of  a  license  for  the  use  thereof;  hence, 
an  ordinance  providing  that  no  vehicle  shall  be  used  upon  the  streets 
of  a  city  unless  a  license  shall  have  been  obtained  from  the  city,  in  con- 
formity to  provisions  of  the  ordinance,  is  not  unconstitutional. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 
1801-1816.— Ed.] 

2.  Nonresidents  need  not  Pay  License  for  use. of  Streets. 

A  municipal  ordinance  that  requires  a  license  fee  to  be  paid  by  all  drivers 
of  vehicles  upon  the  streets  of  such  city  is  not  to  be  construed  to  in- 
clude persons  living  without  the  municipal  limits  and  who  occasionally 
drive  over  the  streets  of  said  city. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  ff 
416-434.— Ed.] 

[Syllabus  approved  by  the  court.] 

M.  E.  Thrailkill,  for  Lewis  L.  Pegg  et  al. : 

License  defined.    21  Am.  &  Enc.  Law  (2  ed,)  773. 

Difference  between  a  license  and  a  tax.  21  Am.  &  Eng.  Enc.  Law 
(2  ed.)  774. 

The  exemption  of  a  farmer  and  gardener  from  the  operation  of 
such  ordinance  is  legal.  Marmet  v.  State,  45  Ohio  St.  63  [12  N.  E. 
Rep.  463]. 

Such  an  ordinance  does  not  apply  to  farmers  and  gardeners 
marketing  the  products  of  their  own  farms  and  gardens.  Davis  v. 
Macon  (Mayor),  64  Ga.  128  [37  Am.  Rep.  60]  ;  Collimville  v.  Cole,  78 
111.  114;  St.  Charles  v.  Nolle,  51  Mo.  122  [111  Am.  Rep.  440] ;  Marmet  v. 
State,  45  Ohio  St.  63  [12  N.  E.  Rep.  463]. 

The  city  council  had  no  jurisdiction  to  exact  a  license  of  non- 
resident farmers.  St.  Charles  v.  Nolle,  51  Mo.  122  [11  Am.  Rep.  440] ; 
Collinsville  v.  Cole,  78  111.  114;  Douglas  x/ Kansas  City,  147  Mo.  428 
148  S.  TV.  Rep.  851] ;  Gary  v.  North  Plainfield,  49  N.  J.  Law  110  [7 
Atl.  Rep.  42] ;  Commonwealth  v.  Stodder,  56  Mass.  (2  Cush.)  562  [48 
Am.  Dec.  679] ;  New  York  v.  Hexamer,  59  N.  Y.  App.  Div.  4  [69  N. 
Y.  Supp.  198] ;  Jacobs,  In  matter  of,  98  N.  Y.  98  [50  Am.  Rep. 
6361 ;  Garden  City  v.  Abbott,  34  Kan.  283  [8  Pac.  Rep.  473]. 

If  the  ordinance  is  unfair  as  between  two  horse  farm  wagons  and 


Digitized  by 


Google 


§84  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Franklin  Common  Pleas. 

to  horse  coal  wagons,  or  two  horse  milk  wagons  and  two  horse  beer 
wagons  it  is  void.    Yensen  v.  State,  9  Dec.  168  (7  N.  P.  18). 

If  it  does  not  operate  equally  on  all  it  is  void.  Tens  en  v.  State,  9 
Dec.  168  (7  N.  P.  18) ;  State  v.  Gardner*,  58  Ohio  St.  599  [51  N.  E.  Rep. 
136;  41  L.  R.  A.  689;  65  Am.  St.  Rep.  785] ;  Palmer  v.  Tingle,  55  Ohio 
St.  444  [45  N.  E.  Rep.  313]. 

The  city  cannot  license  for  revenue,  but  can  only  license  to  regulate 
the  use.  Revised  Statutes  1536-102  (Lan.  3104) ;  The  Laundry  License 
Case,  22  Fed.  Rep.  701. 

If  the  liecense  produces  a  revenue  beyond  the  cost  of  putting  into 

l"  effect  and  enforcing  the  ordinance,  it  becomes  a  tax,  and    is    void. 

.  Dillon,  Munic.  Corp.  Sees.  253,  257,  768;  Kip  v.  Paterson,  26  N.  J.  Law 

298 ;  State  v.  Hoboken,  33  N.  J.  Law  280 ;  Bennett  v.  Birmingham,  31 

Pa.  St.  15;  Jackson  v.  Newman,  59  Miss.  385  [42  Am.  Rep.  367] ;  Fort 

Smith  v.  Ayers,  43  Ark.  82;  2  Cooley,  Taxation  (3  ed.)  1141. 

The  city  cannot  under  the  guise  of  a  police  regulation,  impose  a 
trammel  on  constitutional  rights.  State  v.  Julow,  129  Mo.  163  [31  S. 
W.  Rep.  781 ;  29  L.  R.  A.  257 ;  50  Am.  St.  Rep.  443] ;  The  Stockton 
Laundry  Case,  26  Fed.  Rep.  611. 

The  regulation  of  the  use  of  the  streets  cannot  be  expensive.  2 
Cooley,  Taxation  (3  ed.)   1142. 

If  the  ordinance  is  partial,  it  is  void.  Jacobs,  In  matter  of,  98  N. 
Y.  98  [50  Am.  Rep.  636]. 

If  the  ordinance  is  unreasonable  it  is  void.  Stull  v.  DeMattos, 
62  Pac.  Rep.  451-453  (Wash.). 

If  it  is  unjust  or  unreasonable,  it  is  void.  Frank,  Ex  parte,  52  Cal. 
606  [28  Am.  Rep.  642] ;  Sipe  v.  Murphy,  49  Ohio  536  [31  N.  E.  Rep. 
884;  17  L.  R.  A.  184]. 

If  it  exceeds  the  cost  of  putting  it  into  effect  it  should  be  con- 
strued as  a  revenue  measure  and  be  held  void  as  a  tax.  Frank,  Ex 
parte,  52  Cal.  606  [28  Am.  Rep.  642] ;  Kip  v.  Paterson,  26  N.  J.  Law 
298. 

The  right  to  engage  in  a  lawful  business,  when  not  harmful  is  a 
constitutional  attribute  of  citizenship.  Yick  Wb  v.  Hopkins,  118  U. 
S.  356  [6  Sup.  Ct.  Rep.  1064;  30  L.  Ed.  220] ;  Barbier  v.  Connolly,  113 
U.  S.  27  [5  Sup.  Ct.  Rep.  357;  28  L.  Ed.  293] ;  Jacobs,  In  re,  98  N.  Y. 
98  [50  Am.  Rep.  636]. 

If  it  is  a  tax  on  account  of  it  being  a  revenue  measure,  then  it 
must  be  levied  according  to  the  true  value  of  the  vehicle  in  money. 
Art.  12,  Sec.  2;  Bowser  v.  Thompson,  103  Ky.  331  [45  S.  W.  Rep.  73]. 

This  ordinance  is  not  of  uniform  operation  on  all  vehicles.  It  is 
not  exacted  of  owners  of  street  cars  which  are  "vehicles' '  under  the 
law.  Cincinnati  St.  Ry.  v.  Snell,  54  Ohio  St.  197  [43  N.  E.  Rep.  207; 
32  L.  R.  A.  276] ;  Cin.  &  H.  Elec.  St  By.  v.  Railway,  12  Circ.  Dec.  113 
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(21  R.  391) ;  Clev.  C.  C.  &  St.  L.  Ry.  v.  Railway,  26  O.  C.  C.  180; 
Railway  v.  Railway,  64  Ohio  St.  550. 

Additional  authorities.  Art.  12,  Sec.  5  of  the  constitution;  State 
v.  Pohling,  1  Circ.  Dec.  271  (1  R.  486) ;  Rev.  Stat.  2669  (Lan.  3950; 
B.  1536-327);  Rev.  Stat.  1536-100,  1536-102,  1536-201  (Lan.  3102, 
3104,  3991) ;  Mays  v.,  Cincinnati,  1  Ohio  St.  269 ;  Hurlaub  v.  Cincinnati, 
28  O.  C.  C.  797;  State  v.  Finch,  78  Minn.  118  [80  N.  W.  Rep.  856;  46 
L.  R.  A.  437] ;  2  Cooley,  Taxation  (3  ed.)  1139;  Frank,  Ex  parte,  52 
CaL  606  [28  Am.  Rep.  642] ;  St  Charles  v.  Nolle,  51  Mo.  122  [11  Am. 
Rep.  440] ;  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  692  [58  N.  W. 
Rep.  415] ;  Gary  v.  North  Plainfield,  49  N.  J.  Law  110  [7  Atl.  Rep. 
42] ;  Douglas  v.  Kansas  City,  147  Mo.  428  [48  S.  W.  Rep.  851] ;  New 
York  v.  Hexamer,  59  N.  Y.  App.  Div.  4  [89  N.  Y.  Supp.  198] ;  Garden 
City  v.  Abbott,  34  Kan.  283  [8  Pac.  Rep.  473]. 

Paul  Jones,  for  city  of  Columbus. 
J.  A.  Godown,  for  J.  F.  Linton. 

G.  S.  Marshall,  C.  E.  Carter  and  E.  L.  Weinland,  city  solicitors, 
for  defendants. 

DILLON,  J. 

These  cases  involve  both  the  construction  and  constitutionality  of 
an  ordinance  passed  by  the  city  of  Columbus,  in  March,  1905,  being 
number  21927,  the  purpose  of  which  is  declared  to  be  to  license  to  regu- 
late the  use  of  the  streets  of  the  city  of  Columbus,  by  requiring  that  no 
vehicle  shall  be  used  upon  the  streets  of  said  city  unless  a  license  to  so 
use  said  vehicle  has  been  obtainecUin  accordance  with  the  provision  of 
said  ordinance.  A  punishment  is  provided  for  any  person  who  shall 
violate  the  same.  It  is  further  provided  that  the  city  auditor  shall 
charge,  as  a  fee  for  the  license,  a  sum  ranging  from  fifty  cents  for  each 
bicycle  to  the  sum  of  $10  for  any  vehicle  drawn  by  four  horses.  On 
push  carts  and  street  pianos  the  license  fee  is  $1  per  year;  on  each 
vehicle,  buggy  or  other  vehicle  drawn  by  one  horse  the  fee  is  $1.50.  For 
two  horse  $3.50,  etc.  The  ordinance  requires  that  the  number,  tag  or 
check  shall  be  exhibited  upon  a  conspicuous  place  upon  the  harness  or 
vehicle,  with  lettering  of  such  size  as  will  easily  be  distinguishable. 
Further  provision  is  made  in  the  ordinance  for  requiring  automobiles 
and  other  auto  cars  to  carry  at  night  certain  lights,  among  others  a 
white  light  to  show  this  identification  tag.  The  ordinance  further  creates 
a  vehicle  fund  and  provides  that  if  there  be  any  money  remaining  over 
after  the  expenses  of  issuing  a  license,  etc.,  have  been  paid,  it  shall  be 
used  for  the  repairs  of  the  streets.  No  exception  is  made  in  behalf  of 
any  person. 

-  Case  number  51881  is  brought  by  L.  L.  Pegg  and  fourteen  other 
farmers  living  near  the  city,  who  haul  their  produce  to  the  city  and 
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K     .:\   vjccasionally  for  the  purpose  of  trade.     The  claim  is 

„,    tu   ordinance  does  not  apply  to  nonresidents  of  the  city, 

v\    i»  p^vple  of  their  business. 

•»\    ih*?r  two  eases  seek  to  declare  the  entire  ordinance  void  in  all 

.N  vv.i4s  aatl  *$  to  all  persons.    The  main  contention,  and  the  one  which 

.'..v  .v>urt  feels  called  upon  to  discuss  chiefly  is  the  contention  of  the 

;.*2»*tit*tfi  that  the  so-called  license  and  money  exacted  therefor  is  not 

■a  fact,  and  as  a  matter  of  law,  a  license,  but  is  a  tax,  and  therefore, 

in  derogation  of  the  constitution  and  inhibition  in  that  regard  and  void. 

That  a  city  has  no  power  to  raise  taxes  in  this  manner  is  of  course 

well  settled,  and  as  said  by  Ranney,  J.,  in  Mays  v.  Cincinnati,  1  Ohio 

St.  268,  273, 

"The  power  to  tax  is  one  of  the  highest  attributes  of  sovereignty. 
It  involves  the  right  to  take  the  private  property  of  the  citizen  without 
his  consent,  and  without  other  compensation  than  the  promotion  of  the 
public  good.  *  *  *  Being  a  sovereign  power,  it  can  only  be  exer- 
cised by  the  general  assembly,  when  delegated  by  the  people  in  the 
fundamental  law ;  much  less  can  it  be  exercised  by  a  municipal  corpora- 
tion without  a  further  unequivocal  delegation  by  the  legislative  body. 
*  *  *  A  license  may  include  a  tax  or  it  may  not.  If  the  exaction 
goes  no  further  than  to  cover  the  necessary  expenses  of  issuing  it,  it 
does  not ;  but  if  it  is  made  a  means  of  supplying  money  for  the  public 
treasury,  we  agree  with  the  court  in  Lucas  v.  Lottery  (Comrs.),  11  Gill 
&  Johns  490,  506,  that  it  'is  a  tax,  is  too  palpable  for  discussion.'  " 

In  two  of  the  cases  the  parties  have  made  certain  agreed  statements 
of  facts  in  the  case,  among  others,  that  the  amount  for  clerical  services, 
licenses,  blanks,  tags  and  numbers  is  $3,000  per  annum.  That  there 
will  be  received  by  the  city  from  its  own  territorial  limits  between 
$20,000  and  $30,000.  Outside  the  city  there  are  some  four  thousand 
farmers  and  gardeners  who  trade  and  occasionally,  more  or  less  often, 
come  to  the  city  with  their  products  or  for  other  purposes.  Next,  the 
actual  cost  of  repair  and  care  of  streets  amounts  to  not  less  than 
$50,000  per  annum.  The  money  required  annually  for  police  duty 
upon  the  streets  and  for  regulation  thereof,  and  to  prevent  fast  and 
reckless  driving,  to  prevent  blockades,  and  to  protect  pedestrians  at 
crossings,  is  uncertain  in  amount,  but  would  not  exceed  $30,000  per 
year.  If  any  fair  proportion  of  those  expenses  be  admitted,  the  ques- 
tion arises  as  to  whether  or  not  the  city  is  limited  in  regulating  a  par- 
ticular* business  which  demands  and  requires  regulation  to  the  mere 
clerical  work  of  issuing  the  license,  or  whether  the  fee  may  be  large 
enough  to  include  and  cover  the  expenses  of  regulation  itself.  That 
the  city  council  has  express  power  of  the  legislature  to  regulate 
the  use  of  its  streets  is  conceded  and  is  specially  conferred 
by    it    in    the    code.      The    city    of    Columbus    has    numerous    ordi- 
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nances  besides  the  one  in  question  which  relate  solely  to  the  use  of 
the  streets,  such  as  the  weight  of  loads  to  be  carried,  the  width  of  tires, 
the  speed  of  vehicles,  automobiles,  the  charges  which  certain  vehicles 
may  make  for  hauling  or  carrying  passengers  and  other  preventive 
measures  for  the  care  and  safety  of  pedestrians,  and  also  for  the  preven- 
tion of  negligence,  "blockades,  and  has  specially  provided  for  in  this 
ordinance  itself  a  means  of  identification  of  the  owner  of  various  vehi- 
cles. These  regulations  are  made  necessary  solely  by  virtue  of  the  use 
of  the  streets.  These  regulations  are  wholesome,  and  the  Supreme  Court 
in  the  case  of  Marmet  v.  State,  45  Ohio  St.  63  [12  N.  E.  Eep.  463], 
holds  in  the  first  syllabus  that, 

"The  general  assembly  has  power  *  *  *  to  regulate  occupa* 
tions  by  license,  and  to  compel,  by  imposition  of  a  fine,  payment  of  a 
reasonable  fee,  where  a  special  benefit  is  conferred  by  the  public  upon 
those  who  follow  an  occupation,  or  where  the  occupation  imposes  special 
burdens  on  the  public,  or  where  it  is  injurious  to,  or  dangerous  to,  the 
public." 

The  court  in  its  decision,  at  page  75,  further  says  that  the  owner- 
ship of  the  streets  is  in  the  city,  and  the  duty  is  imposed  to  keep  them 
open,  and  free  from  nuisance.  That  this  involves  the  expenditure  of  a 
large  amount  of  money,  and  calls  for  constant  vigilance  on  all  the 
streets,  and  for  extensive  pavements  and  repair  thereof.  If  neglected, 
these  pavements  wear  out  and  a  second  burden  would  be  imposed  upon 
the  property  for  their  repair,  whether  the  property  owner  had  used 
the  street  or  not,  and  even  though  he  had  no  direct  agency  in  the  de- 
struction or  wearing  out  of  the  street. 

The  court  notices  that  thousands  of  property  owners  use  no  vehicle 
of  any  kind.  Those  who  do  use  vehicles  are  favored  ones  and  the  court 
asks  this  question,  "Why  should  not  these  favored  ones  pay  a  small 
sum  toward  making  good  that  which  they  wear  out?"  The  court  in  the 
same  case  recognizes  that  the  heavier  wagons  and  loads  of  course  cause 
the  greatest  burden  and,  therefore,  should  pay  the  largest  fee.  It  would 
seem,  therefore,  that  it  is  proper  for  this  court  to  consider  in  view  of 
this  case  all  these  things  in  determining  whether  or  not  the  ordinance, 
in  view  of  all  the  facts,  does  really  impose  a  tax  for  general  purposes, 
and  is  not  limited  to  the  legitimate  expenses  incident  to  the  regulation. 
And  for  this  purpose  it  is  proper  for  the  court,  not  only  to  consider 
the  ordinance  providing  for  the  license,  but  to  consider  all  the  purposes 
for  which  said  license  is  available.  Scarcely  a  day  passes  that  some 
one  is  not  injured  on  the  streets  and  often  caused  by  reason  of  negli- 
gence. Identity  is  almost  impossible  without  the  present  system  of  tag- 
ging by  number.  Scarcely  a  day  passes  without  reckless  and  fast  driv- 
ing and  running  upon  the  streets.  Without  identification  and  conse- 
quent punishment,  and  without  this  very  regulation  as  to  speed,  the 
22  Dec.    Vol.  17 
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public  at  large  would  be  greatly  harmed  and  the  vice  would  increase 
&nd  the  public  be  without  adequate  protection.  The  ordinance  pro- 
vides, among  other  things,  that  any  excess  of  money  shall  be  devoted 
to  the  repair  of  streets.  This  very  point  was  raised  in  Marmet  v.  State, 
supra,  and  on  page  68  the  court  says,  in  speaking  of  the  act  before 
them: 

"The  provision  in  Sec.  38,  that  all  moneys  received  from  licenses 
upon  vehicles  shall  be  placed  to  the  credit  of  the  street  repairing  fund, 
would  seem  to  refute  the  claim  that  the  money  from  this  source  is 
raised  for  general  revenue,  although  it  would  not,  necessarily,  follow, 
even  if  it  were  required  to  be  placed  to  the  credit  of  the  general  fund, 
that  the  purpose  of  the  law  was  exclusively  the  raising  of  general  rev- 
enue, because  no  impediment  exists  to  placing  in  one  fund  moneys  in- 
tended for  different  purposes." 

I  feel  that  this  case  is  controlling  upon  the  court  here  in  view  of 
the  great  uncertainty  as  to  the  exact  amount  of  money  which  is  actually 
necessary  for  the  proper  regulation  of  the  use  of  our  streets.  If  the 
item  of  repair  be  one  and  the  Supreme  Court  in  Marmet  v.  State,  supra, 
indicates  positively  that  it  is,  this  would  effectually  dispose  of  the  con- 
tention, because  that  item  of  repair  alone  will  amount  to  more  than  is 
received  from  the  license.  Just  what  expense  the  city  is  put  to  for 
police  regulation  and  for  the  salaries  of  its  officers  and  others,  is  in 
some  doubt,  because  their  duties  involve,  not  only  this  regulation  but 
other  breaches  of  law  besides.  Indeed  the  case  of  Marmet  v.  State, 
supra,  it  seems  to  me,  disposes  of  every  contention  made  by  the  various 
counsel  in  this  case  as  to  the  unconstitutionality  of  this  ordinance  and 
as  I  said  on  a  former  hearing  of  this  ordinance,  I  feel  bound  to  follow 
that  case,  and  whatever  objection  counsel  may  have  to  the  syllabus  and 
dicta  of  that  case,  must  be  raised  in  that  court  as  this  court  should  to 
follow  it. 

It  now  remains  to  be  determined  to  whom  this  ordinance  applies. 
Taken  literally  the  language  makes  no  exceptions  and  applies  to  every 
vehicle  which  may  be  used  on  the  streets.  Does  the  license  feature  of 
these  regulation  ordinances  apply  to  nonresidents  of  the  city?  In  ap- 
proaching a  question  of  this  kind  it  is  always  well  at  the  very  beginning 
to  ask  the  simply  plain  question,  What  is  right,  just  and  reasonable! 
It  being  the  intent  of  the  law  to  exercise  and  dispense  justice  and  equity, 
the  answer  to  •such  a  question  will  be  found  close  to  the  law.  Thus  in 
answer  to  this  question  it  seems  conceded  that  a  person  traveling  from 
New  York  to  Indianapolis  in  a  vehicle  would  not  be  required  to  stop 
at  the  outskirts  of  the  city,  walk  to  the  city  hall  and  obtain  a  license, 
then  return  to  propel  his  vehicle  through  the  city.  Likewise  the  same 
notion  would  prevail  with  regard  to  the  man  who  drove  down  from  an 
adjoining  county  once  a  year.    If  this  be  true  it  would  likewise  apply 
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to  the  man  who  came  to  the  city  twice  a  year.  At  what,  point  can  any- 
one say  the  line  should  be  drawn  ?  Manifestly  at  no  point.  If  the  per- 
son who  comes  to  the  city  twice  a  year  is  exempt,  it  follows  that  he  who 
comes  four  times  a  year  would  likewise  be  exempt.  If  one  be  exempt, 
all  are  exempt,  and  the  converse  of  this  proposition  is  equally  true*  that 
if  we  hold  this  license  to  apply  to  one  person  residing  outside  the  city, 
it  must  apply  to  all.  In  deciding  upon  this  branch  of  the  case  and  which 
is  raised  by  case  number  51881,  we  must  first  consider  the  nature  of 
our  political  subdivisions,  beginning  with  the  federal  government,  thence 
into  states,  thence  into  counties,  thence  into  townships,  and  thence  into 
municipalities. 

One  of  the  fundamental  principles  underlying  this  political  struc- 
ture, and  which  is  recognized  because  of  its  sound  foundation,  is  that 
of  free  and  unlimited  intercourse  between  these  various  subdivisions. 
No  city  shall  build  a  wall  barring  out  visitors  from  other  cities  without 
cause  or  reason.  If  a  driver  should  attempt  to  travel  from  Circleville 
to  Delaware,  and  if  each  municipality  had  exercised  the  same  right  of 
requiring  a  license  fee  the  one  trip  would  probably  amount  to  confisca- 
tion of  his  vehicle  since  he  would  pass  through  so  many  municipalities 
in  even  so  short  a  distance.  There  is  no  question  whatever  that  all  per- 
sons, residents  and  nonresidents,  must  comply  with  all  the"  regulations 
with  reference  to  the  use  of  the  streets.  A  nonresident  has  no  more  right 
to  use  a  smaller  tire  with  a  heavy  load  than  required  of  the  resident. 
They  are  not  permitted  to  propel  their  vehicle  any  faster  than  the  resi- 
dents. They  must  comply  will  all  such  regulations.  The  question  is, 
whether  or  not  a  municipality  must  not  itself  furnish  the  money  to  carry 
out  its  own  police  regulation  in  this  regard.  The  distinguishment,  there- 
fore, lies,  not  with  any  unequal  application  of  the  various  regluations 
of  the  use  of  the  street,  that  must  be  uniform  to  all  persons  alike,  resi- 
dents and  nonresidents;  but  the  question  is,  as  to  the  payment  of  the 
cost  of  this  regulation.  To  permit  a  municipality  to  exact  a  license  fee 
from  outside  owners  would  not  be  much  different  from  taxing  them 
to  help  support  the  police  and  other  officials  of  the  city. 

When  we  take  into  consideration  that  each  person  has  a  residence 
somewhere  and  is  compelled  to  pay  the  burdens  of  regulations  of  all 
kinds  in  his  own  township  or  municipality,  the  justice  of  a  rule  which 
forbids  any  other  municipality  or  township  from  compelling  him  to  help 
pay  their  burdens  becomes  apparent.  Moreover  it  is  well  settled  that 
in  construing  all  ordinances  requiring  and  exacting  licenses  they  must 
be  reasonable,  not  unjust,  not  confiscatory  and  not  prohibitive.  The 
determination  of  what  constitutes  reasonableness  or  unreasonableness 
lies  as  a  last  resort  in  court,  and  it  is  the  court's  function  to  determine 
that  fact.  The  power  of  this  court,  therefore,  to  so  determine  in  regard 
to  the  application  of  this  ordinance  is  unquestioned,  and  it  hardly  re- 
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quires  the -second  statement  to  follow  this,  that  if  this  ordinance  was 
intended  to  apply  to  nonresidents  of  this  city,  it  would  be  unreason- 
able, unfair  and  unjust. 

The  residents  of  this  city  expect  to  exercise  the  right  and  will  con- 
tinue to  exercise  the  right  of  driving  over  the  roads  which  are  supported 
by  the  farmers  and  to  drive  over  the  streets  of  the  adjoining  municipal- 
ities which  are  supported  by  those  citizens.  If  this  court  should  hold 
to  the  contrary,  the  further  reason  would  then  appear  in  that  the  right 
of  all  other  municipalities  to  enact  the  same  ordinances  would  result 
in  a  practical  prohibition  of  intercourse  and  even  as  I  have  before  in- 
dicated a  confiscation.  One  day's  travel  with  an  ordinary  horse  and 
buggy  or  automobile  would  be  sufficient  to  demonstrate  this  last  propo- 
sition. I  have  not  any  hesitancy,  therefore,  in  saying  that,  either  upon 
the  grounds  of  public  policy,  or  on  the  grounds  of  the  prohibitive  char- 
acter, or  on  the  ground  of  unreasonableness  or  unfairness  or  injustice 
this  ordinance  cannot  be  construed  to  embrace  nonresidents  of  the  city 
of  Columbus.  Such  a  construction  would  make  the  ordinance  absolutely 
unconstitutional  and  invalid. 

In  case  number  51881,  a  permanent  injunction  will  be  issued  in 
favor  of  L.  L.  P^gg  and  those  joined  with  him  as  plaintiff  as  prayed. 

In  the  other  two  cases  the  finding  and  judgment  of  the  court  will 
be  in  favor  of  the  defendants,  and  those  actions  dismissed  at  the  costs 
of  plaintiff. 

Exceptions  will  be  noted  for  all  parties  and  the  appeal  bond  for 
each  fixed  at  $100. 


HEALTH— MUNICIPAL  CORPORATIONS. 

[Cuyahoga  Common  Pleas,  December  22,  1906.] 
J.  L.  Stadler  v.  Cleveland  (City). 

Poweb  of  City  to  Take  the  Carcasses  of  Dead  Animals. 

A  city  may,  in  the  exercise  of  the  police  power,  take  possession  of  all  dead 
animals  that  have  not  been  slaughtered  for  food,  or  may  grant  a 
monopoly  for  the  taking,  transporting  and  utilizing  of  such  carcasses. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Health,"  §  47. — Ed.] 

[Syllabus  approved  by  the  court] 

E.  J.  Hart  and  W,  H.  Boyd,  for  defendant. 
N.  D.  Baker,  Wilcox,  Payer,  Wilkins  and  Carey,  city  solicitors, 
for  defendants. 

BEACOM,  J. 

Plaintiff  [J.  L.  Stadler,  doing  business  as  J.  L.  &  H.  Stadler]  has 
for  many  years  owned  and  operated  a  rendering  and  fertilizer  plant 
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and  business  within  the  city  of  Cleveland  and  now  owns  and  operates 
the  same.    The  petition  says  that, 

"As  a  necessary  incident  to  said  business,  plaintiff  buys  the  car- 
casses of  dead  animals  from  the  owners  thereof  in  and  about  the  city 
of  Cleveland  and  removes  the  carcasses  of  the  dead  animals  to  his  plant ; 
that  plaintiff  is,  and  at  all  times  mentioned  in  the  petition  has  been, 
well  equipped  for  handling  the  carcasses  of  dead  animals  in  a  sanitary 
and  proper  manner,  and  he  does  not  buy,  transport  or  handle  any 
animals  the  carcasses  of  which  have  become  decayed,  putrid  or  offensive ;  £ 
and  that  in  the  transportation  and  handling  said  carcasses  he  has  at  all 
times  complied  with  the  rules  and  regulations  of  the  board  of  health  of 
said  city." 

The  defendants  are  the  city  of  Cleveland,  a  municipal  corporation, 
its  superintendent  of  police,  the  members  of  its  board  of  public  service, 
and  its  health  officer. 

The  plaintiff  complains  of  the  defendants  that  they  have  been  and 
now  are  interfering  with  him  in  the  conduct  of  his  business  by  refusing 
to  permit  him  to  take  possession  of  and  to  transport  to  his  premises  dead 
animals  purchased  by  him,  and  that  they  have,  at  various  times  during 
the  past  year,  unlawfully  taken  such  dead  animals  out  of  his  possession, 
they  being  his  own  private  property,  and  that  they  are  continuing  so  to 
deprive  him  of  possession  of  these  carcasses  of  which  he  is  the  owner, 
and  that  they  threaten  to  continue  this  course  of  conduct  toward  him. 
Plaintiff  prays  the  court  to  enjoin  the  defendants  from  these  acts.  De- 
fendants demur.  The  demurrer  admits  that  all  the  allegations  of  the 
petition  are  true. 

The  powers  of  the  'defendant  municipality,  with  which  we  are  at 
present  concerned,  are  found  in  Rev.  Stat.  1536-100  (Lan.  3102), 
which  grants  the  power  "to  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive  or  unwholesome, ' '  and  in  another  subdivision  of  the 
same  section  which  grants  power  "to  provide  for  the  collection  and  dis- 
position of  sewage,  garbage,  ashes,  animal  and  vegetable  refuse,  dead  ani- 
mals and  animal  offal  and  to  establish,  maintain  and  regulate  plants  for 
the  disposal  thereof.' '  Complaint  having  been  made  by  petitioner  against 
the  acts  of  the  defendant  municipality  and  its  administrative  officers 
and  a  demurrer  having  been  filed  thereto,  the  question  presented  to  the  ' 
court  for  its  determination  is  whether  or  not  the  municipality  through 
its  legislative  body,  the  council,  may,  under  the  authority  given  in  the 
statutory  provisions  just  cited,  grant  to  the  defendants  authority  to 
do  the  things  complained  of. 

The  presumption  is,  that  the  defendant  officers  are  acting  within 
the  scope  of  their  powers — that  is,  that  the  council  has  authorized  the 
doing  of  that  which  they  are  doing.  Such  is  the  presumption  in  their 
favor  that  is  made  on  a  demurrer,  and  that  brings  us  to  a  consideration 
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of  the  question  whether  or  not  the  municipality  has  power  under  any 
circumstances  to  authorize  the  doing  of  the  things  herein  complained 
of.  As  stated  in  argument  by  counsel  for  both  plaintiff  and  defendants, 
the  court  is  asked  herein  to  determine  whether  or  not  the  governmental 
power  known  as  the  police  power,  which  includes  the  power  to  protect 
public  health  and  comfort,  can  be  exercised  so  as  to  take  from  the  owner 
of  a  dead  animal,  which  has  not  been  slaughtered  for  food,  the  posses- 
sion of  that  animal. 

The  subject-matter  of  this  case  is  not  itself  a  large  one,  but  this  is 
the  kind  of  question  that  has  been  involved  in  many  of  the  most  cele- 
brated cases  that  have  ever  been  considered  by  the  courts.  It  involves 
the  consideration  of  the  power  of  society  over  private  property  for  the 
purpose  of  protecting  the  peace  and  morals  and  health  of  the  com- 
munity. A  dead  animal  is  the  subject  of  ownership.  It  is  property. 
The  petitioner  has  carefully  averred  that  the  animals  which  he  owns 
and  transports  and  uses  have  not  by  reason  of  decay  become  a  nuisance. 
We  then  are  called  upon  to  determine  whether  or  not  the  municipality 
could  provide  for  the  taking  of  a  dead  animal  immediately  upon  death 
before  there  is  any  decay  or  when  decay  is  merely  incipient,  and  depriv- 
ing the  owner  of  possession  thereof. 

The  city  may  exercise  the  powers  already  referred  to  as  given  to  it 
by  the  legislature  of  the  state,  and  in  exercising  these  powers  it  may 
use  every  means  " which  are  plainly  adapted  to  an  end."  That  was 
the  language  of  Marshall  in  McCulloch  v.  Maryland,  17  U.  S.  (4  Wheat.) 
316  [4  L.  Ed.  579].  Substantially  the  same  language  is  used  in 
California  Reduction  Co.  v.  Sanitary  Reduction  Works,  199  U.  S.  306, 
318  [50  L.  Ed.  204],  in  which  it  was  declared  that  where  "a  regulation 
enacted  by  competent  public  authority  avowedly  for  the  protection  of 
the  public  health  has  a  real,  substantial  relation  to  that  object,  the 
courts  will  not  strike  it  down."  The  mere  declaration  by  a  legislative 
body  that  a  certain  thing  shall  be  done  to  attain  a  certain  end  is  not 
conclusive  that  it  is  adapted  to  that  end.  The  courts  always  have  power 
to  determine  whether  or  not  the  method  sought  to  be  used  by  the  legis- 
lative body  is  "plainly  adapted  to  the  end." 

The  end  sought  to  be  attained  by  any  legislation  authorizing  the 
doing  of  the  things  complained  of  in  this  petition  would  be  the  protec- 
tion of  public  health.  If  the  municipal  council  should  determine  that 
the  granting  a  monopoly  in  the  taking  possession  of,  and  hauling  away, 
and  making  use  of,  dead  animals  was  reasonably  necessary  in  order 
to  prevent  their  becoming  a  public  nuisance,  and  if  a  court  should  be 
of  opinion  that  such  a  provision  was  reasonably  adapted  to  the  end 
sought  to  be  attained,  to  wit,  the  protection  of  the  public  health,  then 
such  exercise  of  the  police  power  would  be  a  valid  exercise. 

In  the  celebrated  Slaughter  House  Cases,  83  U.  S.  (16  Wall.)   36 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  •  343 

Stadler  v.  Cleveland. 

[21  L.  Ed.  394],  the  legislature  of  Louisiana  had  granted  a  monopoly 
to  a  company  to  do  all  the  slaughtering  of  animals  within  a  certain 
territory  -including  New  Orleans  and  provided  that  animals  should  not 
be  slaughtered  in  any  other  place  than  in  those  provided  by  the  corpo- 
ration to  whom  the  monopoly  was  given,  and  the  Supreme  Court  of  the 
United  States  declared  that  this  "was  a  police  regulation  for  the  health 
and  comfort  of  the  people  *  *  *  within  the  power  of  the  state 
legislatures"  and  further  said  that, 

"The  parliament  of  Great  Britain  and  the  state  legislatures  of 
this  country  have  always  exercised  the  power  of  granting  exclusive 
rights  when  they  were  necessary  and  proper  to  effectuate  a  purpose 
which  had  in  view  the  public  good,  and  the  power  here  exercised  is  of 
that  class." 

In  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  supra, 
pages  316,  318,  the  facts  were  in  substance  these: 

The  city  council  of  San  Francisco  passed  an  ordinance  granting  to 
certain  persons  "the  sole  and  exclusive  right  and  privilege  for  a  term 
of  fifty  years  to  cremate  and  destroy,  within  that  city  and  county,  dead 
animals,  etc."  The  court  declared  that  the  city  did  have  "full  au- 
thority for  the  board  to  make  and  enforce,  *  *  *  such  reasonable 
sanitary  and  other  regulations  as  *  *  *  have  for  their  object  the 
preservation  of  the  public  health."  An  ordinance  based  upon  reason- 
able grounds  for  the  cremation  of  refuse  at  a  designated  place  as  a 
means  for  the  protection  of  the  public  health  is  not  a  taking  of  private 
property  for  public  use  without  compensation.  The  exclusive  privilege 
granted  to  a  company  to  dispose  of  the  garbage  in  the  city  and  county 
of  San  Francisco,  held  not  void  as  taking  the  property  of  householders 
for  public  use  without  compensation.  "Municipal  bodies  under  legisla- 
tive sanction,  may  exercise  the  power — to  prescribe  such  regulations 
as  may  be  reasonable,  necessary  and  appropriate  for  the  protection  of 
the  public  health.  *  *  *  Equally  well  settled  is  the  principle  that, 
if  a  regulation  enacted  by  competent  public  authority  avowedly  for  the 
protection  of  the  public  health  has  a  real,  substantial  relation  to  that 
object,  the  courts  will  not  strike  it  down." 

As  to  the  reasonableness  of  the  granting  of  a  monopoly  as  a  means 
of  attaining  the  end  sought,  to  wit,  the  destruction  of  garbage  and  refuse 
and  dead  animals,  the  court  says,  page  320,  "nor  can  we  say  that  the 
mode  adopted  for  the  suppression  of  the  evils  in  question  was  arbitrary, 
or  did  not  have  a  real,  *  substantial  relation  to  the  protection  of  the 
public  health."    The  court  adjudged  that  the  ordinance  was  not  invalid. 

I  am,  therefore,  of  opinion  that  the  defendant  municipality  does 
have  the  power  to  grant  a  monopoly  for  the  taking  and  transporting 
and  utilizing  dead  animals  that  have  not  been  slaughtered  for  food. 
What  provision  the  city  has  made  therefor  I  do  not  know,  and  it  is  not 
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necessary  to  know  for  the  purposes  of  this  case,  argued,  as  it  has  been, 
upon  demurrer.  The  court  is  only  called  upon  to  determine  whether 
or  not  the  powers  which  plaintiff  complains  the  defendants  are  seeking 
to  exercise  could,  under  any  conditions,  be  exercised,  and  this  court 
being  of  opinion  that  they  might  be  exercised  in  case  the  municipal 
council  has  passed  or  should  pass  appropriate  legislation,  the  demurrer 
is  sustained. 

Plaintiff  excepts. 

i 


EVIDENCE— NEGLIGENCE— RAILROADS. 

[Delaware  Common  Pleas,  1906.] 
Albert  Rawlins,  Admr.  v.  Hocking  Valley  Ry. 

Peesumption  of  Negligence  from  Injury  by  Defective  Machinery. 

Revised  Statute  3365-21  (Lan.  5425)  providing  a  rule  of  evidence  as  to 
negligence  of  a  railroad  company  in  inspecting  its  engines,  does  not 
change  the  rule  as  to  what  constitutes  negligence,  but  raises  a  presump- 
tion of  negligence  of  the  company  to  so  inspect  on  proof  of  an  Injury  re- 
sulting from  defective  equipment,  which  presumption  the  company  must 
overcome  by  direct  proof  of  the  use  of  such  reasonable  precaution  as  a 
person  or  qompany  of  ordinary  prudence  would  use  for  the  safety  of  its 
men,  under  such  circumstances. 

[For  other  cases  In  point,  see  4  Cyc.  Dig.,  "Evidence,"  §§  521-546;  6  Cyc. 
Dig.,  "Negligence,"  §§  539-541.— Ed.] 

[Syllabus  approved  by  the  court] 

Motion  for  new  trial. 

Pugh  &  Pugh,  F.  S.  Monnett  and  W.  B.  Jones,  for  plaintiff. 
C.  O.  Hunter  and  Marriott,   Freshwater  &  Wickham,  for  de- 
fendant. 

SEWARD,  J. 

This  case  [Albert  Rawlins,  administrator  of  estate  of  William  A. 
Rawlins,  deceased,  v.  Hocking  Valley  Railway  Company],  is  submitted 
to  the  court  upon  a  motion  for  a  new  trial  on  the  grounds  of  errors  in  the 
charge  of  the  court : 

1.  As  to  a  charge  given  by  request  of  the  defendant. 

2.  That  the  court  gave  an  erroneous  instruction  in  the  general 
charge  upon  the  same  subject  as  the  instruction  given  at  the  request  of 
the  defendant. 

3.  That  the  court  erred  in  refusing  to  give  an  instruction  requested 
by  the  plaintiff  upon  the  question  whether  the  decedent  was  in  his  proper 
place  when  he  was  killed. 

4.  Because*  there  is  not  -sufficient  evidence  to  sustain  the  verdict. 
The  first  error  complained  of  is  in  regard  to  the  duty  to  inspect. 
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That  portion  of  the  charge  in  this  respect  against  which  complaint 
is  made  is  substantially  as  follows : 

The  duty  of  the  defendant  to  inspect  its  engine  and  attachment  is 
a  duty  for  the  exercise  of  reasonable  and  ordinary  care  only,  and  re- 
quires only  such  tests  and  examinations  as  are  reasonable  and  practica- 
ble, and  that  duty  is  satisfied  when  the  company  uses  such  reasonable 
precautions  as  a  person  or  company  of  ordinary  prudence  would  use  for 
the  safety  of  itself  or  its  workmen  and  employes  under  the  circumstances 
and  the  nature  of  the  enterprise  in  which  they  are  engaged.  If  this 
proposition  does  not  correctly  state  the  law  of  the  case,  then  this  motion 
should  be  sustained. 

The  portion  of  the  proposition  attacked  is  that  which  states  when 
the  duty  is  satisfied.  The  court  said  to  the  jury  that  the  duty  to  inspect 
is  satisfied  when  the  company  uses  such  reasonable  precautions  as  a  per- 
son or  company  of  ordinary  prudence  would  use  for  the  safety  of  its 
workmen  and  employes  under  the  same  circumstances. 

The  court  charged  the  jury  that  inspection  was  required,  and  to 
what  extent  the  inspection  was  required  in  border  to  remove  the  pre- 
sumption of  negligence  which  arises  upon  proof  of  the  injury  and  the 
fact  that  it  resulted  from  the  defect  in  the  attachment. 

The  basis  of  the  action  is  negligence,  and  the  action  is  brought  un- 
der favor  of  the  act  of  April  2,  1890  (87  0.  L.  149;  Rev.  Stat.  3365-21; 
Lan.  5425),  which  provides,  in  substance,  that, 

"If  the  employe  *  *  *  shall  receive  any  injury  by  reason  of 
any  defect  in  any  car  or  locomotive,  *  *  *  such  corporation  shall 
be  deemed  to  have  had  knowledge  of  such  defect  before  and  at  the  time 
such  injury  so  sustained,  and  when  the  fact  of  such  defect  shall  be  made 
to  appear  in  the  trial  *  *  *  the  same  shall  be  prima  facie  evidence 
of  negligence  on  the  part  of  such  corporation." 

This  statute  does  not  change  nor  vary  the  rule  as  to  what  constitutes 
negligence ;  it  neither  takes  from  nor  adds  to  that  rule,  but  it  does  change 
the  rijle  of  evidence  in  the  trial  of  such  cases.  Before  its  enactment, 
it  was  necessary  for  the  plaintiff  to  prove  there  was  want  of  ordinary 
care  on  the  part  of  the  defendant,  together  with  the  other  facts  necessary 
to  make  his  case ;  but  under  this  enactment  he  is  only  required  to  estab- 
lish the  injury,  and  that  it  resulted  from  the  defect,  at  which  point  the 
statute  steps  in  and  attributes  knowledge  of  the  defect  to  the  defendant, 
and  says,  prima  facie,  that  it  was  guilty  of  negligence ;  but  it  does  not 
change  the  fact  that  negligence  is  the  want  of  ordinary  care,  or  enlarge 
upon  what  had  theretofore  constituted  ordinary  care.  That  is,  as  the 
court  views  it,  ordinary  care  is  the  rule  under  this  statute;  and  after 
the  plaintiff  has  introduced  evidence  making  his  prima  facie  case,  the 
defendant,  in  order  to  overcome  the  presumption,  is  only  required  to 
show  that  there  was  no  want  of  ordinary  care. 
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It  is  claimed  that  this  theory  of  the  law  as  given  to  the  jury  is  not 
consistent  with  certain  charges  given  at  the  request  of  the  plaintiff,  in 
which  the  court  said: 

"That  in  order  to  overcome  the  presumption  of  knowledge  of  the 
defect,  an  actual  and  proper  inspection  must  be  made.  Further,  that 
an  actual  inspection  must  be  made  by  inspectors  in  order  to  remove  the 
presumption.' ' 

If  by  this  is  meant  that  the  inspection  must  be  made  by  a  profes- 
sional inspector  whose  sole  business  it  was -to  make  such  inspection,  then 
the  proposition  is  stronger  than  the  defendant  was  entitled  to  have  it. 
A  proper  inspection  by  a  competent  person,  qualified  to  pass  upon  the 
condition  of  the  attachment,  would  be  a  compliance  with  the  law. 

It  is  also  claimed  that  the  paragraph  in  the  general  charge  which 
reads,  "The  company  is  not  required  to  adopt  extraordinary  tests  for 
discovering  defects  in  machinery  which  are  not  approved,  practicable 
and  customary,  but  that  it  fulfilled  its  duty  in  this  regard  if  it  adopted 
such  tests  as  are  ordinarily  in  use  by  prudently  conducted  roads  en- 
gaged in  like  business  and  surrounded  by  like  circumstances;"  does  not 
correctly  state  the  law.  It  involves  the  same  question  which  I  have  be- 
fore referred  to.  It  is  claimed  that  the  proposition  abrogates  the  dis- 
tinction between  a  rule  of  evidence  and  substantive  law.  Suppose  the 
court  had  said  to  the  jury  that  if  they  found  from  the  evidence  that  the 
company  used  ordinary  tests  for  discovering  defects  in  the  attachments, 
which  are  customary,  practicable  and  ordinarily  used  by  prudently 
conducted  companies  engaged  in  like  business  and  under  like  circum- 
stances, would  that  not  have  stated  the  law  in  the  case?  The  court 
thinks  it  would. 

As  to  the  third  and  fourth  grounds  of  the  motion,  each  involve  a 
consideration  of  the  evidence  adduced;  the  third  as  to  the  testimony 
concerning  the  knowledge  of  the  decedent  of  the  rules  of  the  company ; 
the  fourth  as  to  the  evidence  of  inspection  made.  The  court  was  satis- 
fied at  the  time  that  some  evidence  was  introduced,  tending  to  show  that 
the  defendant  had  knowledge  of  the  rules,  and  that  inspections  were 
made.  This  case  was  tried  in  March,  1906,  and  the  argument  of  the 
motion  for  a  new  trial  was  submitted  about  September  1,  1906,  so  that 
I  do  not  pretend  to  recall  just  what  the  evidence  on  these  points  was. 
The  motion  for  a  new  trial  may  be  overruled  and  exceptions  noted. 

As  to  the  compliment  of  counsel,  as  to  the  manner  in  which  the 
charge  was  delivered,  it  is  of  no  significance,  for,  although  it  were  de« 
livered  with  the  tongues  of  angels  and  with  the  logic  of  Paul  the  apostle, 
yet,  if  it  failed  to  correctly  state  the  law,  it  is  as  sounding  brass  and 
tinkling  cymbal. 
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Geil  v.  Lehr. 

VENDOR  AND  PURCHASER. 

[Cuyahoga  Common  Pleas,  December  15,  1906.] 
Jacob  Geil,  Jr.  v.  L.  G.  J.  Lehr. 

Liability  of  Purchases  fob  &ent  after  Default  in  Installments. 

A  purchaser  of  land  on  a  land  contract  providing  for  the  payment  of  the 
consideration,  in  installments,  having  defaulted  In  his  payments,  and 
the  vendor  given  notice  to  quit  the  premises  is  not  liable  to  'the  vendor 
for  rent  for  the  period  between  the  notice  to  quit  and  the  time  pur- 
chaser actually  left  the  premises;  the  relation  of  landlord  and  tenant 
does  not  exist  between  them. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Landlord  and  Tenant,"  81  5-10, 
420-438;  7  Cyc.  Dig.,  "Use  and  Occupation,"  §§  1-13.— Ed.] 

[Syllabus  approved  by  the  court.] 

C.  W.  Swartzel,  for  plaintiff. 
N.  S.  Good,  for  defendant . 

BEACOM,  J. 

Plaintiff  sued  defendant  in  a  justice  court  for  rent  and  attached 
property  of  defendant  under  authority  of  the  statute  authorizing  at- 
tachment where  the  claim  is  for  necessaries.    The  facts  are  these : 

Plaintiff  and  defendant  executed  a  land  contract,  by  the  terms  of 
which  plaintiff  agreed  to  sell  and  defendant  to  buy  a  house  and  lot  in 
the  city  of  Cleveland,  payment  therefor  to  be  made  in  installments, 
deed  to  be  given  upon  full  payment  of  purchase  price.  Defendant  en- 
tered into  possession  of  premises,  made  a  small  payment  thereon  but 
failed  to  make  his  payments  as  stipulated  in  the  contract.  Thereupon 
about  the  tenth  day  of  a  certain  month  plaintiff  entered  upon  the  prem- 
ises, asserted  his  right  to  possession  and  gave  defendant  notice  to  quit 
premises.  After  remaining  a  short  time  longer,  defendant  voluntarily 
left  the  premises,  and  this  action  is  brought  to  recover  reasonable  rental 
for  the  period  that  elapsed  between  the  time  when  the  owner  entered 
the  premises  and  ordered  the  defendant  to  leave  and  the  time  when  he  did 
actually  leave,  and  that  raises  the  question  as  to  the  relative  rights  of 
the  parties  hereto  in  said  lands  during  said  time. 

Plaintiff  claims  that  by  entering  upon  the  premises  and  demanding 
possession  defendant  became  his  tenant  and  obligated  to  pay  rental  for 
whatever  time  he  remained.  Defendant  claims  that  he  had  an  interest 
in  said  premises  of  which  he  could  be  deprived  only  by  a  court  of  com- 
petent jurisdiction  declaring  his  interests  forfeited.  Plaintiff  relies 
upon  the  following  provisions  in  the  contract : 

"In  case  default  shall  be  made  by  the  party  of  the  second  part, 
his  heirs,  executors,  administrators  or  assigns,  in  any  of  the  conditions 
above  stipulated  to  be  performed  by  him,  it  shall  and  will  be  lawful  for 
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the  party  of  the  first  part,  if  he  so  elect  to  treat  this  contract  as  thence- 
forth void,  and  to  re-enter  upon  said  premises  at  any  time  after  such 
default,  without  serving  on  the  party  of  the  second  part,  or  any  person 
holding  under  him  a  notice  to  quit  said  land ;  and  in  case  this  contract 
shall  be  treated  as  thenceforth  void,  the  party  of  the  second  part,  or 
those  claiming  under  him,  shall  thenceforth  be  deemed  mere  tenants 
at  will  under  the  said  party  of  the  first  part,  and  be  liable  to  be  proceeded 
against  without  notice  to  quit  under  the  provisions  of  the  law  regulating 
proceedings  in  cases  of  entry  and  detainer." 

The  conclusion  of  the  court  in  this  matter  is,  that  there  was  no  per- 
fected forfeiture  or  rescission  of  the  land  contract  by  the  mere  service 
of  notice  on  the  contractee,  nor  until  the  forfeiture  had  been  declared 
by  a  court  of  competent  jurisdiction,  or  until  possession  was  secured  by 
the  holder  of  the  legal  title.  It  may  very  well  be,  that  equity  will  not' 
aid  the  purchaser  to  secure  a  full,  legal  title,  by  a  decree  of  specific 
performance,  if  he  is  in  default  and  the  seller  has  merely  served  notice 
of  his  intention  to  terminate  the  contract;  the  purchaser  nevertheless , 
has  a  species  of  title  by  the  very  fact  of  possession  (originally  lawful), 
until  terminated,  either  (1)  by  mutual  covenant,  or  (2)  by  surrender 
of  possession,  or  (3)  by  decree  of  a  competent  court. 

It  may  not  be  ^necessary  to  decide  this  point  in  this  case,  however. 
The  action  was  brought  for  use  and  occupation  of  the  premises,  as  by  a 
tenant.  The  circumstances  clearly  repel  any«such  relation  between  the 
parties. 

"If  the  occupant  enter  and  hold  without  permission  or  right,  he 
is  a  trespasser •  and  the  owner  cannot  waive  the  trespass  and  make  him 
his  tenant  without  his  consent.' '    Peters  v.  Elkins,  14  Ohio  344. 

"An  action  of  assumpsit  for  use  and  occupation,  or  on  the  money 
counts,  cannot  be  maintained,  where  possession  is  held  adversely  under 
claim  of  title."    Cincinnati  v.  Walls,  1  Ohio  St.  222,  223. 

"Where  a  parcel  of  land  is  occupied  by  a  person  not  the  owner,  in 
.such  manner  and  under  such  circumstances  that  a  contract  to  pay  rent 
cannot,  in  law,  be  implied,  rent  for  such  occupation  cannot  be  recov- 
ered/'    Mitchell  v.  Pendleton,  21  Ohio  St.  664. 

If,  therefore,  the  claim  of  plaintiff  as  to  forfeiture  of  the  contract 
by  mere  service  of  notice  were  correct,  that  fact  alone  would  not  give 
him  a  right  to  recover  for  use  or  occupation  of  the  premises,  in  the  ab- 
sence of  some  contract  by  the  purchaser,  express  or  implied,  to  pay 
same,  or  some  assent  on  his  part  to  be  regarded  as  a  tenant  from  that 
date.  Without  such  assent  he  was  at  most  a  trespasser  holding  the  land 
under  a  claim  of  title. 

Attachment  discharged.    Plaintiff  excepts. 
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King  v.  Laws. 

'  ATTACHMENT  AND  GARNISHMENT. 

[Hancock  Common  Pleas,  August  1,  1906.] 
•C.  F.  King  v.  J.  M.  Laws. 

Obdeb  Given  Against  Wages  Covering  Pebiod  Gbeateb  than  Thirty  Days  no 
Bab  to  Attachment  fob  Necessaries,   against  Wages  Earned  After  said 
Thirty  Days. 
An  order  given  against  his  wages  by  a  debtor  to  his  creditor  for  neces- 
saries furnished,  covering  a  period  greater  than  thirty  days,  will  net 
defeat  an  attachment  for  necessaries,  against  his  wages  earned  beyond 
said  thirty-day  period,  under  the  provisions  of  Rev.   Stat  6501    (Lan. 
10078). 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  " Attachment  and  Garnishment," 
S§  205-213.— Ed.] 

[Syllabus  by  the  court] 

Error  to  justice  of  peace. 

J.  W.  Grimm  and  R.  J-  Wetherald,  for  plaintiff  in  error. 

Franks  &  Franks,  for  defendant  in  error. 

DUNCAN,  J. 

This  is  a  proceeding  in  error  from  a  justice  of  the  peace.  The 
ease  below  was  one  in  attachment  of  wages  under  the  provisions  of 
Rev.  Stat.  6501  (Lan.  10078),  known  as  the  10  per  cent  law.  On  Febru- 
ary 22,  1906,  the  plaintiff,  King,  brought  suit  against  the  defendant  on 
a  bill  for  necessaries  furnished  and  sued  out  an  attachment  and  gar- 
nished his  wages  due  from  the  board  of  education  of  Union  township. 
The  defendant  moved  the  court  to  dissolve  said  attachment  upon  the 
ground  that  10  per  cent  of  his  wages  was  then  and  at  that  time  being 
retained  by  said  board  in  payment  of  an  order  for  necessaries,  given  to 
another. 

Upon  the  hearing  of  this  motion,  it  appeared  that  the  defendant 
was  a  married  man,  etc.,  and  that  theretofore,  on  January  3,  1906,  he 
had  given  an  order  on  said  board  for  necessaries  to  one  L.  B.  May  for 
the  sum  of  $53.40,  payable  in  four  equal  monthly  installments  of 
$13.35  each,  two  of  which  had  already  been  paid.  Upon  this  showing, 
the  justice  granted  said  motion  and  dissolved  said  attachment.  Was 
this  right? 

Revised  Statute  6489  (Lan.  10066)  sets  forth  the  several  grounds 
of  attachment  in  actions  before  justices  of  the  peace.  By  this  section 
it  is  provided  that,  for  any  claim  for  which  judgment  is  sought  for 
work  or  labor  or  for  necessaries,  an  attachment  may  issue  without  speci- 
fying any  other  ground.  K.  B.  Co.  v.  Batie,  25  O.  C.  C.  482.  The 
question  then, is  simply  one  of  exemption.  In  this  behalf  it  is  provided 
by  Rev.  Stat.  5430,  5441  (Lan.  8958,  8970)  that  the  personal  earnings 

♦Affirmed  by  circuit  court,  without  report,  December  27,  1906. 
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of  the  debtor,  head  of  a  family,  for  three  months  prior  to  the  attachment 
are  exempt,  if  necessary  for  the  support  of  himself  and  family,  except 
where  the  claim  sued  on  is  also  for  necessaries;  in  which  case  90  per 
cent  only,  is  exempt.  It  may  be  conceded  to  be  the  law,  that  the  general 
exemptions  provided  by  said  last  two  sections  are  exemptions  which 
apply  in  favor  of  the  debtor  as  against  any  and  all  creditors  against 
whom  the  debtor  may  wish  to  claim  them.  And  as  the  10  per  cent  of 
the  debtor's  personal  earnings  made  liable  to  attachment  under  the  pro- 
visions of  said  Rev.  Stat.  6501  (Lan.  10078)  on  a  claim  for  necessaries 
is  merely  an  exception  to  the  amount  of  the  general  exemption  in  favor 
of  a  claim  of  this  character,  it  must  follow  that  the  90  per  cent  remain- 
ing is  also  exempt  as  to  any  and  all  creditors  against  whom  this  claim 
is  made. 

The  question  then  is,  Does  said  order  given  by  the  defendant  to 
May,  defeat  this  attachment? 

In  construing  statutes,  it  is  well  to  remember  that  they  are  enacted 
to  some  purpose  and  that  it  is  the  duty  of  the  courts  to  give  that  pur- 
pose force  and  effect  whenever  and  wherever  a  case  may  arise,  compre- 
hended within  its  terms,  to  the  end  that  the  intention  of  the  legislature 
may  be  carried  out.  The  purpose  of  said  Rev.  Stat.  6489,  6501  (Lan. 
10066,  10078)  was  to  provide  a  remedy  in  favor  of  a  creditor  furnishing 
necessaries  to  an  insolvent  debtor  unwilling  to  pay — a  remedy  by  which 
the  debtor  may  be  required  to  pay  that  which  he  would  otherwise  neglect 
to  pay.  This  being  the  purpose  of  the  legislature,  it  is  the  duty  of  the 
courts  to  regard  strictly  every  voluntary  act  of  the  debtor,  whereby 
that  purpose  may  be  evaded  or  defeated.  The  act  itself  provides  the 
conditions  by  which  it  declares  its  purpose  may  be  satisfied.    They  are : 

First.  That  10  per  cent  of  the  debtor's  personal  earnings,  plus 
four  dollars  shall  have  been  attached ;   and, 

Second.  That  the  creditor  shall  have  served  a  written  demand  upon 
the  debtor  for  the  said  10  per  cent,  and,  as  a  result,  he  tender  the  money 
or  a  duly  accepted  order  therefor. 

A  partial  satisfaction  is  also  provided  for  by  this  section  to  the 
effect  that  where  the  debtor  has  voluntarily  paid  his  creditor  any  part 
of  his  said  claim  within  thirty  days  of  such  demand,  the  same  shall  be 
considered  and  held  as  a  part  of  said  10  per  cent  so  liable  to  be  attached. 

It  will  easily  be  observed  that  defendant's  said  order  to  May  does 
not  come  within  any  of  the  above  provisions,  and  the  conditions  under 
which  it  is  provided  said  purpose  may  be  satisfied  having  been  named 
in  the  statute,  it  follows  that  all  other  conditions  have  thereby  been 
excluded,  under  the  old  maxim:  "Expressio  unius  est  exclusio  alterius." 

Again,  it  may  be  said  that  the  statute  itself,  Rev.  Stat.  6501  (Lan. 
10078),  provides  that  no  demand  or  attachment  shall  be  made  by  the 
same  creditor  at  closer  periods  than  thirty  days,  and  then  only  for  the 
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10  per  cent  of  wages  earned  during  the  interval  of  thirty  days.  This, 
we  have  seen,  excludes  all  other  creditors  for  the  same  period,  and  the 
creditor  not  being  in  a  position  to  demand  more,  either  by  way  of  per 
centum  or  period  during  which  the  wages  are  earned,  it  must  follow 
that  an  order  made  in  his  favor  for  10  per  cent  or  more  of  the  debtor's 
wages  for  a  period  greater  than  thirty  days  exceeds  the  limitations  fixed 
by  the  statute  and  can  be  of  no  greater  force  or  operation  than  one 
which  falls  within  its  provisions.  This  being  so,  it  must  also  follow  that 
the  debtor  cannot  give  his  creditor  for  necessaries  an  order  on  his  em- 
ployer for  10  per  cent  of  his  current  wages  for  two  or  more  months 
and  thereby  defeat  the  lien  of  an  attaching  creditor  for  necessaries  upon 
10  per  cent  of  the  debtor's  wages  earned  beyond  the  thirty  days  inter- 
val. To  hold  otherwise  would  be  to  place  the  operation  of  the  statute 
within  the  power  of  the  debtor,  when  it  belongs  to  the  creditor ;  to  point 
out  a  way  by  which  the  legislative  intent  may  be  defeated  and  to  open 
the  door  to  fraud,  and  thereby  defeat  the  ends  of  justice. 

I,  therefore,  hold  that  the  justice  erred  in  dissolving  said  attach- 
ment; and  it  is  ordered  that  the  said  justice  cause  to  be  paid  into  his 
court  and  applied  on  plaintiff's  said  judgment  the  10  per  cent  of  said 
wages  so  attached,  plus  four  dollars,  to  be  applied  on  the  costs  of  said 
attachment,  as  provided  by  said  statute. 

It  is  further  ordered  that  the  defendant  pay  the  costs  of  this  pro- 
ceeding, for  which  execution  is  awarded. 


INJUNCTIONS— WATER  AND  WATER  COURSES. 

[Licking  Common  Pleas,  April  Term,  1906.] 
Charles  C.  Wells  v.  Lemuel  II.  White. 

Breach  op  Contract  to  Supply  Water  may  be  Enjoined. 

A  contract  having  been  made  by  plaintiff  with  township  trustees,  for  the 
use  of  the  surplus  water  from  an  artesian  weH  on  a  school  lot,  under 
which  contract  plaintiff  piped  the  water  to  his  own  land  and  used  it  for 
twenty  years,  a  subsequent  board  of  trustees  will  be  enjoined  from  discon- 
necting the  pipes  and  diverting  the  water  from  plaintiff's  land,  to  his 
injury. 

[For  other  cases  In  point,  see  2  Cyc.  Dig.,  "Contracts,"  §§  2844-2860; 
6  Cyc.  Dig.,  "Injunction,"  §§  479-488.— Ed.] 

[Syllabus  approved  by  the  court] 

Norpell  &  Norpell  and  Kibler  &  Montgomery,  for  plaintiff. 
J.  R.  Fitzgibbon,  for  defendant. 

SEWARD,  J. 

The  question  involved  grows  out  of  a  petition  to  enjoin  the  town- 
ship trustees  from  shutting  off  certain  water.  The  facts  in  the  case, 
as  shown  by  the  petition,  are  about  these : 
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The  township  trustees  put  down  a  well  on  a  school  lot,  and  it  turned 
out  to  be  an  artesian  well ;  it  threw  water  some  twelve  feet  high  above 
the  surface  of  the  ground.  The  petition  alleges  that  the  then  trustees 
made  an  agreement  with  the  plaintiff,  Wells,  by  which  he  was  to  conduct 
the  water  across  the  road  to  a  certain  watering  trough,  that  he  was  to 
put  in  the  pipes  and  they  were  to  make  connection  with  the  pipe,  and 
he  was  to  have  the  surplus  water.  He  dug  the  trench  and  put  in  the 
pipes,  and  they  made  the  connection,  and  the  surplus  water  was  con- 
ducted across  the  road  to  his  watering  trough.  That  was  more  than 
twenty  years  ago.  This  petition  alleges  that  this  agreement  was  made 
with  the  township  trustees.  Recently,  in  1904,  I  believe,  the  trustees 
then  in  office  disconnected  the  pipe  and  took  the  water  to  some  other 
place,  it  is  said  to  a  brother  of  one  of  the  trustees,  and  deprived  the  plain- 
tiff, Wells,  of  the  right  to  that  water..  The  court  held  the  other  day 
that  as  this  petition  alleged  that  this  was  done  under  an  agreement,  that 
Wells  had  gone  to  the  expense  of  putting  in  the  pipe  and  conducting 
the  water  across  the  road  to  his  watering  trough,  that  he  had  some  rights 
under  that  agreement  if  the  agreement  was  properly  made  and  entered 
into.  ^ 

Something  was  said  in  argument  about  a  natural  water  course; 
the  court  thinks  that  the  natural  water  course  was  under  the  ground; 
it  was  the  duty  of  the  trustees,  as  the  court  announced,  to  take  care  of 
that  surplus  water,  so  it  would  not  damage  any  of  the  surrounding 
landowners,  and  they  made  that  provision  for  taking  care  of  the  water. 

In  the  brief  furnished  to  the  court,  it  is  claimed  that  this  is  for 
specific  performance  of  a  contract.  The  court  doesn't  view  it.  The 
contract  has  been  made  and  entered  into.  It  is  to  prevent  the  trustees 
from  interfering  with  rights  under  the  contract  which  was  executed  and 
went  into  operation.  To  put  a  strong  case,  suppose  that  this  plaintiff 
had  sought  that  water  for  the  purpose  of  establishing  a  brewery  there, 
or  a  tannery.  Water  is  necessary  for  carrying  on  a  tannery,  as  is  well 
known.  And  suppose  that  after  this  contract  was  made  for  the  surplus 
water,  the  plaintiff  in  this  action  had  built  a  tannery  and  had  gone 
to  considerable  expense  to  use  that  water,  and  under  a  contract  with  the 
trustees,  and  the  trustees  should  turn  it  off  and  conduct  it  to  some  one 
else.  Could  anyone  suppose  that  the  plaintiff  would  not  have  a  right  to 
enjoin  interference  with  the  water  that  he  obtained  under  that  agree- 
ment?    The  court  thinks  not. 

The  court  is  cited  to  Steinau  v.  Gas  Co.  48  Ohio  St.  324  [27  N.  E. 
Rep.  545].  This  is  a  case  where  a  contract  was  made  with  Steinau, 
by  which  Steinau  was  to  take  gas  from  the  gas  company  in  Cincinnati 
for  a  period  of  ten  years,  and  he  contracted  and  agreed  that  he  would 
not'use  any*  other  lights,  oil  lamps,  or  electric  lights,  if  it  should  become 
popular  to  use  them.    He  was  not  to  use  anything  of  that  kind,  and 
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was  to  use  their  gas.  He  went  to  the  expense  of  equipping,  and  he  was 
to  pay  $1.75  a  thousand  for  the  gas  consumed,  less  10  per  cent,  I  be- 
lieve. He  disregarded  his  contract,  and  the  gas  company  got  out  an 
injunction  against  his  using  electricity  and  not  using  their  gas,  and  the 
injunction  was  dissolved,  and  that  holding  was  sustained  by  the  Su- 
preme Court.    The  Supreme  Court  say,  at  page  331,  the  old  edition : 

"It  seems  plain  that,  if  the  situation  of  the  parties  were  reversed, 
and  specific  performance  were  sought  against  the  company,  the  court 
would  have  no  power  to  compel  a  full  compliance  by  the  company  with 
its  stipulations  to  furnish  all  the  gas  needed  for  the  period  provided  for 
in  the  contract.  It  might  be  in  the  power  of  the  court  to  enjoin  the 
company  from  turning  the  gas  off  from  Steinau's  service  pipes  so  long 
as  he  complied  with  its  reasonable  rules  and  regulations." 

So  the  Supreme  Court,  while  it  is  not  a  point  decided  in  this  case, 
by  obiter  dictum  say  that  it  might  be  in  the  power  of  the  court  to  en- 
join; just  as  in  this  case  it  is  in  the  power  of  the  court  to  enjoin  the 
turning  off  of  this  water. 


FRAUDS,  STATUTE  OF. 

[Cuyahoga  Common  Pleas,  November  24,  1906.] 
Louis  Dominick  v.  James  Kane  and  Mollie  Kane. 

Admissibility  of  Parol  Evidence  of  a  Verbal  Lease  op  Real  Estate. 

Possession  of  real  estate  by  a  tenant,  under  a  parol  lease  for  one  year, 
takes  the  contract  of  lease  out  of  the  statute  of  frauds,  and  the  exclu- 
sion of  parol  evidence  of  such  verbal  agreement  is  prejudicial  error. 
[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Frauds,  Statute  of,"  §§  89-92. 
—Ed.] 

[Syllabus  by  the  court.] 

Error  to  justice  of  the  peace. 

Bemis  &  Calfee,  for  plaintiff  in  error. 

O.  W.  Broadwell,  for  defendants  in  error. 

BEACOM,  J. 

This  is  a  proceeding  in  error,  seeking  to  reverse  a  judgment  granted 
by  a  justice  of  the  peace,  in  favor  of  defendants  in  error  herein,  in  a 
forcible  entry  and  detainer  proceeding.  There  is  no  dispute  about  the 
facts.  In  May,  1906,  plaintiff  in  error  herein  became  the  tenant  of 
defendant  in  error  herein,  taking  possession  of  and  occupying,  from 
that  time  until  the  forcible  entry  and  detainer  suit  was  brought  in  the 
justice's  court,  a  certain  dwelling  house  in  the  city  of  Cleveland.  No 
writings  were  had  between  the  parties.  Whatever  their  contract  was  it 
existed  only  by  parol  agreement  and  the  fact  of  possession  by  plaintiff 
in  error.  Plaintiff  in  error  sought  to  show,  this  proceeding*  having  been 
23  Dec.  Vol.  17 
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brought  about  six  months  after  their  ocoupancy  began,  that,  before 
possession  of  the  premises  was  taken,  conversations  were  had  between 
plaintiff  and  defendants,  of  such  a  character  that  a  parol  lease  for  one" 
year  was  agreed  upon.  The  justice  excluded  this  evidence.  It  is  clear 
that  if  this  evidence  was  wrongfully  excluded  then  such  exclusion  was 
prejudicial.  If  the  evidence  had  been  admitted  it  would  have  tended 
to  show  that  the  parties  had  agreed  upon  a  lease  for  a  year  and  that 
the  proceedings  by  the  landlord  in  forcible  entry  and  detainer  could  not 
be  maintained. 

Revised  Statute  4106  (Lan.  6780)  provides,  in  substance,  that  a 
lease  of  lands  must  be  signed  by  the  lessor  and  acknowledged  by  him 
and  witnessed.  Revised  Statute  4112  (Lan.  6786)  excepts  from  the 
provisions  of  Rev.  Stat.  4106  (Lan.  6780)  leases  not  exceeding  three 
years,  if  accompanied  by  possession. 

The  statute  of  frauds,  Rev.  Stat.  4198  (Lan.  6900),  provides,  in 
addition  to  the  provisions  of  Rev.  Stat.  4106  (Lan.  6780),  that  no  in- 
terest in  real  estate  can  be  granted  except  by  writing.  If  we  had  only 
the  rule  of  the  statute  of  frauds,  then  this  provision  would  determine 
this  present  proceeding  in  favor  of  defendants  in  error,  but  soon  after 
the  enactment  of  the  statute  of  frauds  it  was  declared  by  the  courts 
that  this  legislation,  intended  to  prevent  fraud,  should  not  be  used  as 
an  instrument  for  its  perpetration.  In  pursuance  of  this  principle,  it 
was  held  that  where  the  provisions  of  a  parol  lease  for  a  short  period 
did  not  exist  solely  in  men's  minds  and  memories  but  was  evidenced 
by  the  open  and  notorious  fact  of  the  lessor's  having  been  placed  in 
possession,  then,  in  that  case,  this  manifest  act  of  possession  was  de- 
clared to  have  taken  the  case  out  of  the  statute  of  frauds.  The  statute 
provides  absolutely  that  nothing  can  be  granted  except  in  writing,  but 
the  courts  early  held  that  this  provision  did  not  apply  in  a  case  where 
something  had  been  done  of  such  a  character  that  the  party  did  not  rely 
for  evidence  of  his  rights  solely  upon  parol  testimony  but  did  rely  partly 
upon  the  open  and  manifest  physical  act  of  possession. 

Likewise  in  this  state  the  courts  have  in  clear  language  held  that 
partial  performance  may  take  a  case  out  of  the  statute  of  frauds  and 
that  delivery  of  possession  on  a  parol  lease  not  exceeding  three  years 
is  sufficient  for  that  purpose.  This  has  been  held  in  numerous  cases, 
among  others,  in  Grant  v.  Ramsey,  7  Ohio  St.  157,  158.  In  paragraph 
2  of  the  syllabus,  it  is  said  that, 

"A  parol  lease  of  lands  for  more  than  one  year,  but  less  than  three, 
will,  by  the  taking  possession  under  it,  and  the  payment  of  rent  accord- 
ing to  its  terms,  be  withdrawn  wholly  from  the  operation  of  the  statute 
of  frauds." 

We  find,  then,  that  although  our  statutes  provide  that  an  interest 
in  real  estate  "can  be  granted  only  in  writing,  and  further  that  it  can  be 
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granted  only  in  writing  signed  and  acknowledged  by  the  lessor  and  wit- 
nessed, yet  it  is  settled  law  in  this  state  that  a  lease,  not  exceeding  three 
years,  accompanied  by  possession,  is  taken  out  of  the  statute  of  frauds, 
the  possession  being  deemed,  for  a  lease  of  short  duration,  the  sub- 
stantial equivalent,  in  its  evidential  character,  of  a  written  instrument. 

Judge  Swan  has,  on  pages  576  and  577  of  his  Treatise,  stated 
substantially  the  same  thing  in  this  language : 

"If  a  lease  is  not  in  writing,  but  a  mere  verbal  contract,  it  is  bind- 
ing on  both  parties,  provided  the  tenant  took  possession  under  it,  pre- 
cisely as  if  it  was  executed  according  to  the  prescribed  rules  of  the 
statute." 

This,  then,  appears  to  be  the  situation  herein: 

If  that  lease  made  by  word  of  mouth  for  a  period  not  exceeding  three 
years  is  good,  it  is  good  because  of  the  existence  of  the  two  facts: 
First,  the  oral  agreement;  and  second,  the  taking  possession.  Those 
are  the  facts  which  establish  the  existence  of  the  right  of  the  tenant  to 
occupancy,  and  since  those  are  the  facts  which  constitute  the  foundation 
of  his  rights,  he  must  be  permitted  to  introduce  evidence  of  those  two 
facts  in  order  to  establish  his  rights.  If,  in  the  language  of  Judge  Swan, 
"it  is  binding  on  both  parties  precisely  as  if  executed  according  to  the 
statute,"  then  the  elements,  to  wit,  the  parol  agreement  and  the  posses- 
sion, which  together  constitute  the  evidence  of  a  right  to  enjoyment  of 
possession,  can  both  be  shown  in  a  court  by  evidence  exactly  as  the  writ- 
ten instrument  might  be  introduced  in  evidence,  if  such  instrument 
existed. 

If  such  evidence  could  not  be  introduced,  we  arrive  at  the  absurd 
position  that  the  law  says  that  the  tenant  who  has*  possession  under  a 
parol  agreement  for  possession  for  a  period  less  than  three  years  has  a 
perfectly  valid  lease,  but  that,  if  the  landlord  brings  a  proceeding  in 
forcible  entry  and  detainer,  the  tenant  cannot  be  permitted  to  introduce 
the  only  possible  evidence  of  a  parol  agreement,  to  wit,  parol  evidence. 
The  lease  is  in  theory  as  good  as  a  written  lease,  but  if  the  contention 
of  defendant  in  error  herein  be  true,  then  the  only  possible  evidence 
that  could  exist  to  substantiate  the  claim  of  plaintiff  is  excluded.  That 
appears  to  this  court  to  be  a  reduction  to  an  absurdity.  It  is  the  equiv- 
alent of  saying  that  a  parol  contract  is  perfectly  good  but  that  its  provi- 
sions must  be  proved  by  something  other  than  parol,  which  is  a  manifest 
reduction  to  an  absurdity. 

Defendants  in  error  rely  upon  Carey  v.  Richards,  2  Dec.  Re.  630, 
635  (4  W.  L.  M.  251).  That  case  doubtless  does  hold  to  the  theory  that 
while  such  parol  evidence  might  be  introduced  in  a  court  of  equity,  it 
cannot  be  introduced  in  court  of  law.  What  substance  can  exist  in  that 
language  this  court  is  unable  to  see.     That  decision  was  made  nearly 
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half  a  century  ago  by  a  common  pleas  court  of  this  state  and  is  binding 
only  upon  this  court  insofar  as  its  reasoning  appeals  to  the  judgment 
of  this  court,  and  its  reasoning  does  not  appeal  to  the  judgment  of  this 
court  in  any  degree.  Moreover,  an  examination  of  this  case  will  show 
that,  in  order  to  arrive  at  the  conclusion  therein  arrived  at,  the  dis- 
tinguished judge  who  announced  the  opinion  found  it  necessary  to 
criticize  certain  decisions  of  the  Supreme  Court  and  to  assert  that  they 
had  been  decided  by  only  two  judges  and  not  by  a  full  bench. 

Therefore,  I  am  of  opinion  that  in  a  forcible  entry  and  detainer  case 
or  in  any  other  kind  of  a  case  or  proceeding  in  a  court  that  has  juris- 
diction of  the  subject-matter,  it  is  sufficient  to  show  that  a  lease  of  lands 
for  a  period  not  exceeding  three  years,  if  accompanied  by  possession, 
was  made  without  writings  but  was  made  by  parol,  and  that  the  terms 
of  said  parol  lease  may  be  shown  by  evidence  of  the  parol  agreement  of 
the  parties. 

Judgment  reversed.     Defendants  in  error  except. 


MUNICIPAL  CORPORATIONS. 

[Cuyahoga  Common  Pleas,  November  24,  1906.] 
Marguritte  L.  Hutchins  v.  Cleveland  (City). 

Right  of  Council  to  Regulte  Manner  of  Measuring  City  Water. 

The  city  council  having  provided  regulations  for  the  measurement  of  city 
water  used  by  consumers,  the  board  of  public  service  cannot  adopt  some 
other  method  of  measuring  such  water,  and  any  deviation  by  the  board 
from  the  council's  rules  may  be  enjoined. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  " Injunction,"  §  690  et  seq.] 

[Syllabus  approved  by  the  court] 

W.  S.  Fitzgerald,  for  plaintiff. 

N.  D.  Baker,  C.  J.  Estep,  H.  Payer,  W.  D.  Wilkins  and  W.  A. 
Carey,  city  solicitors,  for  defendant. 

BEACOM,  J. 

Plaintiff  owns  a  lot  in  the  city  of  Cleveland,  on  which  is  situated 
a  dwelling  house.  The  council  of  said  city  passed  an  ordinance  provid- 
ing, for  the  purpose  of  determining  the  amount  of  water  used,  that  the 
board  of  public  service  might,  at  its  discretion,  meter  buildings  other 
than  residences.     Said  ordinance  provided  further  that, 

"Residences  shall  be  metered  only  on  request  of  the  consumer,  pro- 
vided that  in  case  of  waste  or  other  improper  or  unauthorized  use  of 
water,  of  which  satisfactory  proof  has  been  furnished  to  the  meter 
department,  a  meter  may  be  set  without  the  consent  of  the  consumer.' * 

Plaintiff  alleges  that  the  board  of  public  service,  defendants  herein 
are  about  to  install  a  water  meter  upon  her  premises  without  her  consent 
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and  against  her  will,  and  she  further  alleges  that  she  has  neither  wasted 
water  nor  made  any  improper  or  unauthorized  use  of  the  same,  and 
that  no  proof  of  any  kind  of  such  waste  or  improper  or  unauthorized 
use  of  water  has  been  furnished  to  the  meter  department.  She  further 
alleges  that  the  defendants  are  without  authority  to  install  a  meter  upon 
her  premises  against  her  consent,  and  she  asks  that  the  court  enjoin 
them  from  so  doing. 

To  this  petition  a  demurrer  is  filed,  and  it  is  conceded  that  the 
only  question  for  the  court  to  determine  is,  whether  or  not  the  board 
of  public  service,  defendants  herein,  have  power  to  install  water  meters 
except  as  authorized  by  ordinance  of  the  council.  In  other  words,  the 
question  is,  whether  or  not  the  council  and  the  council  alone  can  pro- 
vide rules  and  regulations  as  to  when  and  where  meters  shall  be  installed, 
or,  Does  the  board  of  public  service  have  that  power?  The  defendants 
found  their  claim  to  this  power  upon  the  provisions  of  Rev.  Stat.  2411 
(Lan.  3685;  B.  1536-522),  in  which  it  is  provided  that,     . 

"For  the  purpose  of  paying  the  expenses  of  conducting  and  manag- 
ing the  water  works  *  *  *  the  trustees  or  board  shall  have  the 
power  to  assess  and  collect  from  time  to  time  a  water  rent  of  sufficient 
amount,  in  such  manner  as  they  may  deem  most  equitable." 

Defendants  say  in  their  brief  in  pursuance  of  this  claim  that, 

"The  board  of  public  service  has  the  right  to  determine  how  it 
will  assess  water  rents;  that  the  installation  of  water  meters  is  a  mere 
mechanical  device  for  the  assessment  and  ascertainment  of  water  rents ; 
that  the  discretion  of  the  board  of  public  service,  with  regard  to  such 
services,  cannot  be  controlled  by  the  council. ' ' 

This  is  the  claim  of  defendants. 

The  court  will  not  consider  the  question  of  whether  or  not  the 
powers  granted  to  boards  of  water  wrorks  trustees  by  former  Rev.  Stat. 
2411  (Lan.  3685;  B.  1536-522)  are  now  vested  in  the  board  of  public 
service.  In  the  view  the  court  takes  of  this  matter,  it  is  unnecessary 
to  examine  into  that  question  and  it  is  sufficient  to  say  that  it  is  of 
opinion  that  the  question  can  be  determined  by  other  provisions  of  the 
statutes  that  are  less  subtle  and  refined  than  the  construction  sought  to 
be  made  of  this  section  by  counsel  for  defendants. 

Revised  Statute  1536-131  (Lan.  3923)  provides,  among  other  things, 
that,  "In  all  municipal  corporations  council  shall  have  the  care,  super- 
vision and  control  of     *     *     *    aqueducts/ ' 

Revised  Statute  1536-675  (Lan.  3127)  provides  that  the  directors 
of  public  service  "shall  be  the  chief  administrative  authority  of  the 
city,  and  shall  manage  and  supervise  all  public  works, ' '  etc. ;  and  Rev. 
Stat.  1536-676  (Lan.  3128)  provides  that  the  directors  of  public  service 
"shall  supervise  the  improvement  and  repair  of    *     *     *     aqueducts 
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*  *  *  and  the  construction  of  all  public  improvements ;"  and  Rev. 
Stat.  1536-677  (Lan.  3129)  provides  that  the  directors  of  public  service 
" shall  have  the  management  of  all  municipal  water,"  etc. 

The  word  "aqueduct"  is  doubtless  used  in  the  sense  of  the  Latin 
words  from  which  it  is  derived,  and  is  intended  to  include  all  those 
means  by  which  water  is  led  from  a  source  of  supply  to  the  user,  and 
it  is  substantially  equivalent  to  "water  works."  The  court  is  of  opinion 
that  the  control  given  to  the  counsel,  the  legislative  body  of  the  city, 
includes  the  power  to  make  rules  and  regulations  for  the  use  of  water 
by  consumers,  and  that,  when  it.  passed  the  ordinance  providing  where 
and  when  water  meters  should  be  installed,  it  was  exercising  a  power 
which  the  statutes  of  the  state  had  given  to  it;  that  this  power  was  a 
legislative  power  and  was  properly  exercised  by  the  council  and  could 
not  be  exercised  by  any  other  public  officers. 

The  court  is  further  of  opinion  that  the  board  of  public  service, 
who  are  by  the  statutes  "the  chief  administrative  authority,"  have  the 
power  to  "supervise  improvements  to  aqueducts"  and  that  that  is  the 
extent  of  their  powers  in  the  premises.  They  apply  the  rules  made  by 
the  council  to  the  subject-matter,  determine  the  mode  and  manner  in 
which  the  work  shall  be  done,  but  can  only  do  so  within  the  scope  of 
the  rules  provided  by  the  legislative  body,  the  council. 

Believing  that  such  is  the  relative  and  respective  powers  of  the 
council  and  the  board  of  public  service,  the  demurrer  of  the  defendants 
is  overruled.    Defendants  except. 


JUDGMENTS. 

[Licking  Common  Pleas,  April  Term,  1906.] 
Jacob  Kuhn  v.  Harvey  Kagey  et  al. 

Vacation  op  Judgment  on  Motion  of  Plaintiff  because  of  Error  in  Amount. 

A  judgment  on  a  note  rendered  on  default,  omitting  interest  on  the  note 

for  ten  years  because  the  praecipe  inadvertently  omitted   or  wrongly 

stated  the  time  from  which  interest  was  claimed,  although  the  petition 

stated  the  true  amount,  may,  on  motion  by  the  plaintiff,  be  vacated  that 

a  new  and  correct  summons  may  issue  in  a  new  action,  but  the  costs 

resulting  from  such  error  will  be  assessed  against  the  plaintiff. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Judgments  and  Decrees,"  §§ 

1151-1155.— Ed.] 

[Syllabus  approved  by  the  court] 

SEWARD,  J. 

This  case  is  submitted  to  the  court  upon  a  motion  to  vacate  a  judg- 
ment. 

A  petition  was  filed  in  this  court  June  14,  1904,  by  Jacob  Kuhn, 
guardian  of  Ida  Lamb,  v.  Harvey  Kagey  et  al.,  in  which  the  pleader 
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describes  a  certain  note  for  $175,  with  interest  at  8  per  cent  from  date, 
dated-  September  -16,  1891,  and  asks  to  recover  thereon.  Upon  that  peti- 
tion a  praecipe  was  filed,  in  which  the  amount  for  which  judgment 
would  be  taken  in  case  the  defendant  did  not  answer  was  the  amount 
of  the  note  with  interest  from  September  16,  1901 — a  loss  of  ten  years' 
interest  by  a  mistake  in  the  figures.  The  defendant  was  in  default,  and 
judgment  was  taken  for  the  amount  of  the  face  of  the  note  with  in- 
terest from  1901  instead  of  1891.  This  motion  is  now  made  by  the 
plaintiff  to  vacate  and  set  aside  the  judgment. 

It  is  claimed,  the  matter  having  gone  into  judgment  by  default, 
that  the  plaintiff  has  no  right  to  have  the  judgment  set  aside  and  va- 
cated, and  the  court  is  cited  to  Ewing  v.  Clafflin,  20  Ohio  St.  315,  an 
assessment  case,  where  an  assessment  was  made  on  certain  lands  for 
$1,365.  Suit  was  brought  to  recover  $365,  by  some  inadvertence  the 
$1,000  being  omitted.  Judgment  was  recovered  for  $365,  and  the  judg- 
ment paid.  Subsequently  a  suit  was  brought  for  the  $1,000,  and  the 
Supreme  Court  held  that  there  could  be  no  recovery — that  the  matter 
had  gone  into  judgment,  and  the  judgment  had  been  paid,  and  that  the 
plaintiff  could  not  recover  the  excess  of  $1,000  over  the  $365. 

This  matter  is  governed  by  Rev.  Stat.  5354,  5364  (Lan.  8880,  8890), 
as  the  court  views  it.    Revised  Statute  5354  (Lan.  8880)  reads: 

"The  common  pleas  court,  or  the  circuit  court,  may  vacate  or 
modify  its  own  judgment  or  order,  after  the  term  at  which  she  same  was 
made: 

"1.  By  granting  a  new  trial  for  the  cause  within  the  time  and  in 
the  manner  provided  in  Section  [Lan.  8825]  5309. 

"2.  By  a  new  trial  granted  in  proceedings  against  defendants 
constructively  summoned,  as  provided  in  Section   [Lan.  8563]  5048. 

V3.  For  mistake,  neglect,  or  omission  of  the  clerk,  or  irregularity 
in  obtaining  a  judgment  or  order. 

"4.  For  fraud  practiced  by  the  successful  party  in  obtaining 
judgment  or  order,"  etc. 

Those  are  the  grounds  upon  which  a  judgment  can  be  vacated  at 
a  subsequent  term  upon  motion.  Revised  Statute  5364  (Lan.  8890) 
provides : 

"When,  \>y  mistake  of  the  pleader,  the  amount  claimed  in  the  / 
pleading,  and  recovered,  is  less  than  the  true  amount  then  due,  the  party 
injured  by  the  mistake  may  recover  the  balance  by  civil  action,  without     * 
costs." 

This  was  evidently  a  mistake  of  the  pleader,  but  not  a  mistake  in 
the  pleading.  It  was  a  mistake  that  the  pleader  made  in  filing  his 
praecipe.  He  did  not  file  the  praecipe  for  enough,  and  of  course,  could 
not  take  judgment  for  more  than  is  stated  in  the  summons  issued  upon 
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the  praecipe.  Is  this  such  a  mistake  as  can  be  corrected  by  a  motion 
at  a  subsequent  term  1 

In  Elliott  v.  Plattor,  43  Ohio  St.  198  [1  N.  E.  Rep.  222],  a  motion 
was  made  to  set  aside  a  sale,  and  a  motion  to  confirm  the  sale,  and  the 
judge  intended  to  confirm  the  sale,  and  instead  of  doing  so  he  sustained 
the  motion  to  set  aside  the  sale,  and  the  clerk  entered  the  judgment  of 
the  court  as  taken  from  the  docket  of  the  judge,  and  set  aside  the  «ale. 
It  was  not  the  intention  of  the  judge  to  set  aside  the  sale  at  all,  but  his 
intention  was  to  confirm  it.    The  Supreme  Court  say : 

"A  motion  to  confirm  a  sheriff's  sale  was  granted  and  the  sale 
confirmed,  but,  by  mistake,  the  judge  noted  on  the  court  docket  that 
the  motion  was  refused,  and  this  note  misled  the  clerk  and  induced  him 
to  make  a  like  entry  on  the  journal  of  the  court :  Held,  that  this  was 
a  mistake  of  the  clerk  as  well  as  of  the  judge,  which  may  be  corrected, 
under  Sec.  5354  [Lan.  8880],  Subd.  3  Rev.  Stat.." 

The  clerk  did  not  make  any  mistake  except  as  he  entered  the  mis- 
take of  the  judge.  The  judge  had  made  the  mistake  and  the  clerk  en- 
tered it  just  as  the  judge  had  put  it  on  his  docket,  and  the  Supreme 
Court  hold  that  that  can  be  corrected  under  Subd.  3  of  Rev.  Stat.  5354 
(Lan.  8880).  The  exceptions  by  defendant  show  that  the  oral  an- 
nouncement by  the  court  of  its  action  were  just  the  reverse  of  those 
noted  on  the  judged  minutes,  or  at  least  that  the  defendant's  counsel 
so  understood  them. 

If  the  judgment  in  the  case  at  bar  had  been  paid,  it  would  put  a 
different  phase  upon  the  question.  This  judgment  stands,  and  it  is 
not  the  defendant  who  is  trying  to  open  up  the  judgment,  but  it  is  the 
plaintiff.  He  wants  to  vacate  and  set  aside  that  judgment.  It  would 
be  equitable  that  he  -should  have  the  right  to  set  up  his  claim  correctly, 
and  that  a  new  summons  issue  Upon  the  petition,  stating  the  amount 
for  which  judgment  will  be  taken,  in  case  the  defendant  fails  to  answer. 
It  seems  to  the  court  that  that  is  equitable,  and  I  cannot  find  anything 
to  the  contrary.  It  can  do  no  injustice  in  the  case,  and  the  motion  is 
sustained,  and  the  plaintiff  is  to  pay  the  costs  of  the  original  action. 
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BONDS— PRINCIPAL  AND  SURETY. 

[Franklin  Common  Pleas,  May  29f  1906.] 

Rosenthal  v.  American  Surety  Co.  et  al. 

Subcontractor's  Rights  undeb  Bond  of  Building  Contractor. 

The  provisions  in  a  bond  to  secure  the  faithful  performance  of  a  building 
contract  that,  upon  default  of  the  principal,  obligee  should  notify  the 
surety  and  retain  all  money  due  principal  under  the  contract  for  the 
indemnification  of  the  surety,  does  not,  in  a  suit  on  the  bond  by  the 
obligee  against  the  surety,  give  to  a  subcontractor  who  has  furnished    * 
materials  any  right,  on  cross  petition,  to  claim  to  be  subrogated  to  the    ' 
rights  of  the  obligee  to  the  money  retained  by  him  nor  to  a  right  of 
action  against  the  surety,  there  being  no  express  provision  in  the  bond 
for  the  protection  of  the  material  man. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Bonds,"  §§  1110-1116;   6  Cyc. 
Dig.,  "Mechanics'  Liens,"  §  97.— Ed.] 
[Syllabus  approved  by  the  court] 

Gumble  &  Gtimble,  for  plaintiff. 

Page,  Page  &  Page  and  Sater,  Seymour  &  Sater,  for  defendants . 

BIGGER,  J. 

This  case  is  presented  to  the  court  upon  demurrer  of  the  American 
Surety  Company,  defendant,  to  the  amended  answer  and  cross  petition 
of  the  defendant,  Joseph  Knox.     The  demurrer  is  general.    In  short,  / 
the  defendant,  the  American  Surety  Company,  became  surety  to  the 
plaintiff  for  the  faithful  performance  of  a  building  contract  entered  ! 
into  between  plaintiff  and  defendant,  C.  A.  Ricketts  &  Company.  ■ 

The  plaintiff  alleges  that  Ricketts  &  Company  failed  to  perform 
their  contract  in  accordance  with  its  terms  and  brings  suit  on  the  bond. ', 
The  defendant,  to  whose  cross  petition  the  demurrer  is  submitted,  it  is 
alleged,  was  a  subcontractor  and  furnished  material  for  the  erection 
of  the  building,  and  claims  that  he  perfected  a  mechanic's  lien. 

One  of  the  conditions  of  this  bond  was,  that  upon  any  default  of  ^ 
the  principal  in  the  bond,  the  plaintiff,  Rosenthal,  should  at  once  notify 
the  surety  company  and  should  retain  in  his  hands  all  moneys  due  to  the 
principal  under  the  building  contract  for  the  indemnification  of  the 
surety. 

The  defendant  Knox's  claim,  as  I  understand  it,  is,  that  because  of 
this  condition  in  the  bond  he  is  in  some  way  subrogated  to  the  rights 
of  Rosenthal  against  the  surety  company.     One  of  the  grounds  upon  / 
which  this  contention  is  based  is  the  legal  principle  that  a  contract- 
made  between  two  for  the  benefit  of  a  third  may  be  enforced  by  such,! 
third  party  in  his  own  name  for  his  own  benefit.     But  that  principle,1 
I  think,  cannot  be  applied  here  for  the  very  sufficient  reason  that  it  is 
evident  this  contract  of  insurance  was  not  made  for  the  benefit  of  the 
defendant,  Knox,  and  other  subcontractors,  and,  therefore,  it  cannot  be 
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regarded  as  a  contract  for  his  benefit  made  between  the  plaintiff  and 
this  defendant. 

Stearns,  Suretyship  Sec.  149,  says  that, 

"In  general,  a  bond  to  secure  the  performance  of  a  building  con- 
tract with  a  covenant  to  pay  all  labor  and  material  claims  will  bind  the 
surety  to  pay  such  claims  and  recovery  may  be  had  at  the  suit  of  the 
claimants  themselves.,, 

The  circuit  court  of  Cuyahoga  county,  deciding  the  case, 
American  Surety  Co.  v.  Raeder,  8  Circ.  Dec.  684  (15  R.  47),  held  that 
material  men  might  sue  upon  a  building  contract  bond  which  provided 
that  the  undertaking  should  be  for  the  use  of  any  material  man  or 
laborer  having  a  just  claim.  But  it  was  one  of  the  conditions  in  that 
bond,  or  one  of  the  covenants  in  that  bond,  that  the  undertaking  should 
be  for  the  use  of  the  material  men.  But  there  is  no  such  condition  in 
this  bond.  It  seems  to  be  clearly  executed  solely  for  the  protection  of 
the  plaintiff  in  this  action  and  not  intended  for  the  protection  of  ma- 
terial men,  such  as  the  cross  petitioner. 

Now,  it  is  doubtless  true  that  the  plaintiff  could  not  by  contract 
thus  barter  away  the  right  which  the  statute  gives  to  subcontractors  to 
a  lien  upon  the  fund  in  his  hands  when  they  have  complied  with  the 
statute,  and  if  he  does,  under  such  a  contract  and  in  compliance  with 
its  terms,  pay  any  moneys  to  the  insurance  company  which  the  statute 
makes  liable  to  the  payment  of  the  claim  to  Knox,  the  plaintiff  will  be 
liable  to  Knox.  But  under  the  rule  of  strict  construction  of  the  obliga- 
tion of  the  surety  on  a  bond  I  am  of  opinion  this  bond  cannot  be 
sued  upon  by  material  men.    . 

Upon  this  same  subject  Stearns  says,  at  Sec.  160,  that  the  rule  that 
one  having  a  beneficial  interest  in  a  bond  may  sue  on  it  "is  subject  to 
the  qualification  that  there  must  be  an  intention  of  benefiting  the  third 
party  to  whom  the  promisee  is  under  a  legal  obligation  to  do  that  which 
is  called  for  in  the  bond/'  and  cites  cases  in  support  of  this  rule. 

'  Now,  I  find  nothing  in  the  terms  of  this  bond  to  indicate  that  it  was 
the  intention  of  the  parties  to  this  bond  to  protect  material  men.  I 
am,  therefore,  of  opinion  that  an  action  cannot  be  maintained  against 
the  surety  on  the  bond  under  the  strict  rule  of  construction  applying 
to  such  obligations,  but  that,  if  any  portion  of  the  fund  in  the  hands  of 
the  plaintiff  made  liable  by  statute  to  the  payment  of  Knox's  claim  is 
applied  to  the  indemnification  of  this  surety,  the  plaintiff  will  be  liable 
in  an  action  to  Knox  and  that  the  surety  company  is  not  liable  on  the 
bond. 

The  demurrer  must,  therefore,  be  sustained. 
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CONTRACT— DAMAGES. 

[Montgomery  Common  Pleas,  February  9,  1907.] 

Great  Lakes  Engineering  Works  v.  Ice  &  Cold  Storage  Co. 

1.  Measure  or  Damages  fob  Breach  of  Contract  in  Consequences  Contemplated 
bt  Parties. 

A  construction  company  having  contracted  to  complete  the  building  of  an 
ice  plant  within  a  certain  time,  is,  on  failure  to  fulfill  the  agreement, 
liable  for  such  damages  as  would  naturally  follow  such  a  breach  of  con- 
tract and  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  parties  at  the  time  they  made  the  contract,  considering  the  nature* 
and  use  of  the-  building. 
[For  other  cases  in  point,  see  3  Gyc.  Dig..  "Damages,"  5  8G1  et  seq.;  7  Cyc. 
Vlg.f  "Sales."  §§  401-411,  475-482,  495-500.— Ed.  1 

2.  Amount  of  Expenditure  Necessitated  by  Breach  of  Contract  not  Specula- 
tive Damages. 

When  an  ice  company,  by  reason  of  the  failure  of  contracting  builders  to 
complete  construction  of  an  ice  plant  within  the  stipulated  time,  is  com- 
pelled to  purchase  ice  for  their  customers  at  a  distant  market  at  a  cost 
in  excess  of  the  cost  had  the  plant  been  completed  as  agreed,  and  are  com- 
pelled to  pay  the  freight  in  addition,  a  set-off  for  such  excess  and  freight, 
as  damages,  against  an  action  for  balance  due  on  the  building  contract  is 
for  a  definite  amount  and  a  demurrer  as  being  speculative  is  overruled  * 

[Syllabus  approved  by  the  court.  1 

Demltrrer  of  plaintiff  to  item  one  of  second  cause  of  defense  set 
forth  in  answer  and  cross  petition  of  defendant. 

L.  J.  Dolle,  for  plaintiff. 
W.  A.  Reiter,  for  defendant. 

BROWN,  J.  (Orally.) 

This  action  is  one  for  a  balance  due  on  the  construction  of  defend- 
ant's plant  in  the  village  of  Miamisburg.  To  the  petition  the  defend- 
ant files  an  answer  and  cross  petition,  admitting  the  contract,  admit- 
ting there  was  a  balance  claimed  of  the  amount  specified  but  claims 
under  a  second  defense  certain  counterclaims  and  set-offs  as  enumerated 
in  the  second  defense,  and  the  question  here  raised  is  by  demurrer  to 
the  first  item  of  this  answer  and  cross  petition.  The  item  is  not  long 
and  I  will  read  it.      It  reads  as  follows : 

"Second.  For  a  second  and  further  defense  and  by  way  of 
counterclaim  or  set-off  to  plaintiff's  alleged  cause  of  action,  defendant 
says  that  plaintiff  is  indebted  to  defendant  on  an  account  in  the  sum 
of  $2,229.09;  that  the  same  is  due  and  owing  defendant  with  interest 
from  September  23,  1903.  Defendant  says  said  counterclaim  and  the 
items  thereof  are  accounted  for  as  follows :"  (Item  1  is  the  one  in 
which  the  question  which  we  are  to  consider  is  concerned)  : 

"I.  That  under  and  by  virtue  of  the  terms  of  the  said  contract 
between  plaintiff  and  defendant,  plaintiff  agreed  to  complete  said  ice 
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plant  for  defendant  not  later  than  fifty-four  working  days  after  the 
roof  of  the  building  was  completed;  that  the  roof  of  the  building  re- 
ferred to  was  completed  March  17,  1903,  and  that  the  time  said  ice 
plant  should  have  been  completed  was  May  19,  1903. 

"Defendant  says  said  ice  plant  was  not  completed  by  plaintiff  un- 
til August  21,  1903.  Defendant  further  says  that  in  the  early  spring  of 
1903  it  entered  into  a  number  of  contracts  to  furnish  ice  to  its  cus- 
tomers ;  that  by  reason  of  the  failure  of  plaintiff  to  have  said  ice  plant 
completed  on  May  19,  1903,  the  defendant  was  compelled  to  and 
did  purchase  ice  from  various  parties  between  that  date  and  August  21, 
1903,  in  order  to  fulfill  its  said  contracts  and  furnish  ice  to  its  cus- 
tomers. Defendant  says  that  the  amount  it  was  compelled  to  pay  for 
the  ice  so  purchased  by  it,  including  freight  charges  on  the  same,  from 
May  19,  1903,  to  August  21,  1903,  exceeded  the  cost  to  defendant  had 
it  manufactured  the  same,  to  the  amount  of  $1,671.18,  and  that  by 
reason  of  the  failure  of  plaintiff  to  have  said  ice  plant  completed  on 
May  19,  1903,  .defendant  has  sustained  a  loss  and  has  been  damaged  on 
account  of  furnishing  ice  to  its  customers  as  aforesaid,  in  the  sum  of 
$1,671.18.  Defendant  says  it  entered  into  said  contracts  with  its 
customers,  relying  on  the  promise  of  plaintiff  to  have  said  ice  plant 
completed  by  May  19,  1903.' ' 

The  demurrer  to  this  item  in  the  cross  petition  is  claimed  to  be 
good,  by  the  plaintiff,  on  the  ground  that  it  was  speculative  damages 
and  damages  by  way  of  prospective  profits  which  are  so  uncertain  as  not 
to  come  within  the  rule.  The  question  is  a  very  interesting  one  and  there 
are  many  decisions  upon  the  subject  of  the  question  of  the  measure  of 
damages  and  the  items  which  constitute  a  damage  in  such  a  case  as 
this. 

There  is  one  case,  Gaar  v.  Snook,  1  C.  D.  142  (1  R.  259),  which  is 
a  sawmill  case.  In  this  case  it  says  that  the  defendant  bought  a  saw- 
mill of  the  plaintiff  who  warranted  the  saws  were  free  from  seams,  etc., 
and  that  the  mill  and  saws  were  tcf  be  delivered  at  a  certain  time,  and 
in  an  action  to  recover  the  purchase  price  the  defendant  claimed  dam- 
ages resulting  from  a  loss  occasioned  by  the  failure  of  the  plaintiff  in 
error  to  furnish  suitable  saws  according  to  the  terms  of  his  warranty, 
whereby  the  defendant  was  prevented  from  fulfilling  a  contract  made 
after  the  delivery  of  said  mill  for  the  sawing  of  a  lot  of  logs  and  was 
deprived  of  the  profits  therefrom. 

On  a  demurrer  to  this,  it  is  held  that  the  claim  for  damages  in 
the  nature  of  a  loss  of  future  profits  have  such  a  remote  and  uncertain 
character  as  would  not  authorize  a  recovery. 

In  this  case  the  authorities  are  reviewed  to  a  considerable  ex- 
tent, and  the  authorities  in  this  state,  and  it  shows  that  the  law  in  this 
state  upon  this  subject  is  as  stated  in  the  syllabus  here — that  if  it  is  a 
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claim  for  future  profits,  that  is,  for  profits  plaintiffs  would  have  derived 
from  having  sawed  this  lot  of  logs,  it  was  so  remote  and  contingent  and 
uncertain  that  it  ought  not  to  be  given  to  the  jury  to  be  considered,  and 
therefore  it  is  not  good. 

The  case  of  Griffin  v.  Colver,  16  N.  Y.  489  (69  Am.  Dec.  718),  was 
*  'upon  a  breach  of  contract  to  deliver  at  a  certain  day  a  steam  engine 
built  and  purchased  for  the  purpose  of  driving  a  planing  mill  and 
other  definite  machinery,  the  ordiary  rent  or  hire  which  could  have  been 
obtained  for  the  use  of  the  machinery  whose  operation  was  suspended 
for  want  of  the  steam  engine  may  be  recovered  as  damages. 

"The  general  rule  is,  that  the  party  injured  by  a  breach  of  con- 
tract, is  entitled  to  recover  all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained,  provided  they  are  certain,  and  such  as  might 
naturally  be  expected  to  follow  the  breach.  It  is  only  uncertain  and 
contingent  profits,  therefore,  which  the  law  excludes;  not  such  as,  be- 
ing the  immediate  and  necessary  result  of  the  breach  of  contract,  may 
be  fairly  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties when  they  made  it,  and  are  capable  of  being  definitely  ascertained 
by  reference  to  established  market  rates.' ' 

In  this  case  Judge  Selden,  in  rendering  the  decision,  reviews  the 
matter  quite  fully  and  very  learnedly  and  arrives  at  the  decision  as 
stated  in  the  syllabus  from  very  sound  reasoning.    He  says,  page  490: 

"The  only  point  made  by  the  appellants  is,  that  in  estimating  their 
damages  on  account  of  the  plaintiff's  failure  to  furnish  the  engine  by 
the  time  specified  in  the  contract,  they  should  have  been  allowed  what 
the  proof  showed  they  might  have  earned  by  the  use  of  such  engine, 
together  with  their  other  machinery,  during  the  time  lost  by  the  delay. 
This  claim  was  objected  to,  and  rejected  upon  the  trial  as  coming 
within  the  rule  which  precludes  the  allowance  of  profits,  by  way  of 
damages,  for  the  breach  of  an  executory  contract. 

"To  determine  whether  this  rule  was  correctly  applied  by  the 
referee,  it  is  necessary  to  recur  to  the  reason  upon  which  it  is  founded. 
It  is  not  a  primary  rule,  but  is  a  mere  deduction  from  that  more  gen- 
eral and  fundamental  rule  which  requires  that  the  damages  claimed 
should  in  all  cases  be  shown,  by  clear  and  satisfactory  evidence,  to  have 
been  actually  sustained.  It  is  a  well-established  rule  of  the  common 
law  that  the  damages  to  be  recovered  for  a  breach  of  contract  must  be 
shown  with  certainty,  and  not  left  to  speculation  or  conjecture;  and 
it  is  under  this  rule  that  profits  are  excluded  from  the  estimate  of 
damages  in  such  cases,  and  not  because  there  is  anything  in  their  nature 
which  should  per  se  prevent  their  allowance.  Profits  which  would  cer- 
tainly have  been  realized  but  for  the  defendant's  default  are  recover- 
able; those  which  are  speculative  or  contingent  are  not." 
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The  cases  are  commented  upon  and  he  follows  out  the  reasoning 
as  contained  finally  in  the  syllabus,  and  says,  page  496: 

The  rent  of  a  mill  or  other  similar  property ,Mhe  price  which  should 
Ue  paid  for  the  charter  of  a  steamboat,  or  the  use  of  machinery,  etc., 
etc.,  are  not  only  susceptible  of  more  exact  and  definite  proof,  but  in 
a  majority  of  cases  would,  I  think,  be  found  to  be  a  more  accurate 
measure  of  the  damages  actually  sustained —  *  *  *  ":  Held,  as 
indicated  in  the  syllabus,  that,  "The  proper  rule  for  estimating  this 
portion  of  the  damages  in  the  present  case  was,  to  ascertain  what  would 
have  been  a  fair  price  to  pay  for  the  use  of  the  engine  and  machinery, 
t  in  view  of  all  the  hazards  and  chances  of  the  business;  and  this  is  the 
.  rale  which  I  understand  the  referee  to  have  adopted."  And  therefore 
there  was  no  error. 

But  in  this  case  Judge  Selden  does  not  cite  the  leading  case  upon 
this  subject,  which  is  the  case  of  Hadley  v.  Bazendale,  9  Exch.  341. 
This  was  decided  by  the  court  of  exchequer  in  1853  and  has  been  a 
leading  case  ever  since. 

This  case  was  an  action  brought  for  damages  against  a  common 
carrier.  The  facts  are,  that  the  plaintiffs  in  the  case  below  were  mill  * 
owners  and  operators.  A  shaft  of  their  milL  was  broken  and  they  em- 
ployed the  defendants  to  convey  this  shaft  to  the  foundry  im- 
mediately and  the  defendants  undertook  it  and  agreed  to  convey  it 
immediately  under  their  direction,  but  instead  of  conveying  it  that 
day  as  they  were  directed  to  do  and  as  they  assumed  to  do  under  the 
contract  the  defendants  waited  for  eight  days.  In  the  meantime  the 
mill  was  closed  down  and  th£y  sue  for  damages  by  reason  of  that 
failure  to  convey  the  mill  shaft  for  those  days  which  were  lost  in  the 
operation  of  the  mill,  and  this  case  is  very  fully  gone  into,  in  the 
arguments  of  counsel  and  it  was  decided  by  Alderson,  B.,  who  was 
one  of  the  judges,  and  in  this  case  they  granted  a  new  trial  but  in  so 
doing  there  was  a  judgment  in  the  court  below  of  the  nisi  prius  court 
and  the  judge  in  rendering  the  opinion  of  the  court  said : 

"We  think  that  there  ought  to  be  a  new  trial  in  this  case;  but,  in 
so  doing,  we  deem  it  to  be  expedient  and  necessary  to  state  explicitly 
the  rule  which  the  judge,  at  the  next  trial,  ought,  in  our  opinion,  to 
direct  the  jury  to  be  governed  by  when  they  estimate  the  damages. 

"It  is,  indeed,  of  the  last  importance  that  we  should  do  this;  for, 
if  the  jury  are  left  without  any  definite  rule  to  guide  them,  it  -will,  in 
such  cases  as  these,  manifestly  lead  to  the  greatest  injustice.  *  *  * 
'There  are  certain  established  rules/  this  court  says,  in  Alder  v* 
Kcighley,  15  Mees.  &  Wels.  117,  'according  to  which  the  jury  ought  to 
find.'  And  the  court,  in  that  case,  adds:  'and  here  there  is  a  clear  rule 
— that  the  amount  which  would  have  been  received  if  the  contract  had 
been  kept,  is  the  measure  of  damages  if  the  contract  is  broken.' 
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"Now  we  think  the  proper  rule  in  such  a  case  as  the  present  is  this: 
Where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the  breach  of 
it.  Now,  if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  both  parties,  the  damages  resulting  from  the  breach 
of  such  a  contract,  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  as  known  and  com- 
municated. But,  on  the  other  hand,  if  these  special  circumstances 
were  wholly  unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and  in  the  great  multi- 
tude of  cases  not  affected  by  any  special  circumstances  from  such  a 
breach  of  contract." 

This  gives  the  substance  of  the  decision  in  Hadley  v.  Baxendale, 
supra,  and  that  is  the  leading  case  which  has  been  followed  ever 
since. 

The  case  of  Champion  Ice  Mfg.  Co.  v.  Iron  Works  Co.  68  Ohio  St. 
229  [67  N.  E.  Rep.  486],  which  was  a  suit  for  damages  by  reason  of 
a  failure  of  the  iron  works  company  to  furnish  a  shaft  for  their  ice 
plant  in  accordance  with  the  following  telegram  (page  230)  :  "Shaft 
complete  with  cranks  and  pins  four  ninety-eight  dollars  f.  o.  b.  cars 
here  finish  three  weeks.  Penna.  Iron  Wks.  Co."  This  was  an  ac- 
ceptance of  the  written  request  for  price  and  time  of  delivery  of  this 
shaft  written  by  the  Cincinnati  Company  to  the  defendant  company 
in  Philadelphia.  There  was  a  failure  to  furnish  the  shaft  within  three 
weeks  and  a  suit  for  damages  by  reason  thereof. 

Judge  Shauck  in  rendering  the  decision,  on  page  233,  says: 

"The  request  of  the  ice  company  for  a  proposition  for  furnishing 
the  shaft  gave  prominence  to'  its  desire  for  a  definite  understanding  as 
to  the  time  when  it  could  be  furnished.  The  iron  company's  proposi- 
tion to  furnish  it  in  three  weeks,  when  accepted,  had  the  force  of  a 
stipulation;  and  no  reason  appears  why  there  should  not  be  a  recovery 
for  its  breach.  The  reasons  for  the  delay  which  were  given  upon  the 
trial  might  well  serve  to  relieve  the  iron  company  from  culpability,  but 
not  from  the  obligation  of  its  unconditional  undertaking  to  furnish  the 
shaft  at  the  time  specified."    *     *    * 

"The  celebrated  case  of  Hadley  v.  Baxendale,  9  Exch.  341,  has 
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been  generally  accepted  as  defining  correctly  the  principles  upon  which 
damages  should  be  assessed  for  a  breach  of  contract.  It  has  been  so 
accepted  in  this  state.  They  are  such  damages  as  arise  naturally  from 
the  breach  of  the  contract,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  Later  decisions 
show  that  there  has  been  difficulty  in  the  application  of  these  principles 
to  particular  cases,  and  that  case  has  been  many  times  interpreted  and 
its  statements  paraphrased,  though  the  correctness  of  the  principles 
which  it  defines  has  been  generally,  if  not  universally,  accepted.  It 
does  not  appear  that  such  view  has  ever  been  taken  of  the  case  as  would 
justify  the  assessment  of  damages  for  the  deprivation  of  the  use  of 
property  by  the  computation  of  interest  upon  its  value,"  which  was 
done  in  the  common  pleas  court  in  this  case. 

"Nor  upon  the  other  hand  would  it  justify  the  recovery  by  the  ice 
company  in  the  present  case  of  the  large  profits  which,  as  its  testimony 
tended  to  show,  were  probably  lost  by  reason  of  the  delay.  In  that  re- 
spect the  case  should  be  regarded  as  within  the  rule  as  familiarly  stated, 
that  profits  or  speculative  damages  are  not  recoverable,  but  which  would 
give  the  result  of  a  much  larger  number  of  cases,  and  be  much  less  liable 
to  misconstruction,  if  it  were  said  to  be,  that  the  law  does  not  permit 
the  recovery  of  damages  which  can  be  ascertained  only  by  speculative 
methods.  The  recovery  of  lost  profits  in  the  present  case  would  involve 
the  local  condition  of  the  markets,  peculiarities  of  the  ice  company's 
business,  its  ability  to  substitute  other  machinery  for  the  disabled  ma- 
chine, and  other  elements  of  injury  not  arising  naturally  from  the  breach 
of  the  contract  nor  presumably  within  the  contemplation  of  the  parties 
as  the  result  of  a  breach.  By  the  terms  of  the  correspondence  and  the 
circumstances  in  which  it  was  conducted,  the  iron  company  was  ad- 
monished that  the  loss  of  the  use  of  the  disabled  machine  would  result 
from  its  failure  to  furnish  the  shaft  at  the  time  agreed  upon,  and  the 
loss  of  such  use  results  naturally  from  the  breach.  The  value  of  the 
use  of  the  machine  for  the  time  intervening  between  the  day  stipulated 
for  its  delivery  and  the  day  of  its  actual  delivery  should,  therefore,  be 
ascertained  and  awarded  as  damages.  Evidence  of  the  capacity  of  the 
machine  and  the  extent  and  character  of  the  ice  company's  business  was 
properly  admitted  to  aid  in  assessing  damages  under  the  rule  stated. 
In  language  used  so  frequently  as  to  be  well  understood :  '  It  was  to  be 
considered  in  arriving  at  the  rental  value,  though  not  constituting  the 
measure  of  damages.'  " 

This  shows  us  that  this  Iladlcy  v.  Baxendale,  supra,  as  reported  in 
1853,  has  been  followed  in  this  state  very  strongly. 

Now,  applying  the  rule  as  laid  down  by  Hadley  v.  Baxendale,  and 
the  rule  as  laid  down  by  the  Supreme  Court  in  Champion  Ice  Co.  v. 
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Iron  Works  Co.  supra,  to  the  question  before  us,  the  allegation  of  dam- 
ages consists  in  a  breach  of  the  contract  in  failure  to  furnish  the  ma- 
chine in  May,  1903,  whereby  it  lost  the  use  of  its  plant  until  the  latter 
part  of  August,  1903.  In  contemplation  of  the  parties,  a  failure  to  fur- 
nish the  ice  plant  in  accordance  with  its  contract  would  certainly  be 
damages  arising  out  of  such  failure  to  the  defendant,  which  necessarily 
would  have  meant,  in  order  to  start  its  ice  plant  in  May,  that  it  would 
obtain  customers  in  the  spring  of  1903.  This  certainly  was  in  the  con- 
templation of  the  parties  and  would  naturally  flow  from  that  contract. 

Now,  there  was  a  failure  to  furnish  it  for  the  entire 
summer  of  1903.  Therefore  there  were  damages  to  the  defendant 
by  reason  of  such  failure.  Now,  the  question  is,  What  con- 
stitutes the  damages,  the  measure  of  damages,  the  items  to  make  up 
these  damages  in  accordance  with  the  rule  as  laid  down  by  our  Supreme 
Court,  following  the  case  of  Hadlcy  v.  Baxendale  ?  Prospective  profits 
that  it  might  have  made  by  reason  of  the  operation  of  its  plant  in 
Miamisburg  have  been  eliminated  by  that  case  because  they  are  specula- 
tive and  cannot  be  determined,  but  in  this  case  what  is  the  allegation! 
The  allegation  is,  that,  relying  upon  the  contract  with  the  plaintiff  the 
defendant  obtained  its  customers  and  entered  into  a  contract  by  reason 
thereof  to  furnish  ice  to  its  customers  during  the  summer  of  1903.  What 
would  be  the  necessary  thing  for  the  defendant  to  do  under  those  cir- 
cumstances? To  say  to  its  customers  the  ice  plant  is  not  finished  as 
we  expected  it  wrould  be,  therefore  you  obtain  your  own  ice?  No.  It 
did  the  natural  and  proper  thing,  the  right  thing  under  the  circum- 
stances ;  it  bought  the  ice  at  the  nearest  market  and  therefore  was  com- 
pelled to  pay  a  price,  a  certain  price,  a  fixed  price  by  the  market  and 
the  freight  charges  upon  the  ice  to  Miamisburg.  There  was  a  certain 
obligation  which  it  had  to  pay  by  reason  of  the  failure  of  the  plaintiff 
to  furnish  this  ice  plant  in  accordance  with  the  contract  in  May. 

Now,  where  is  there  any  uncertainty  as  to  the  amount  of  damages 
in  this  case?  It  does  not  allege  that  there  was  a  loss  of  profits  but  it 
says  in  this  item  that  the  amount  of  this  payment,  for  these  charges 
which  it  paid  for  ice  and  freight  exceeded  the  amount  which  the  ice 
would  have  cost  if  its  plant  had  been  in  operation  in  accordance  with 
the  contract  by  May  1,  1903,  and  was  a  definite  sum,  and  that  the  differ-  [ 
ence  paid  by  the  Miamisburg  ice  plant  by  reason  of  this  breach  of  con- 
tract was  a  definite  sum.  The  cost  of  the  ice  and  the  freight  are  de- 
termined and  certain.  The  cost  of  the  manufacture  of  the  ice  by  the  ice 
plant  when  completed  is  a  matter  certain  and  easily  determined.  There 
is  no  such  indefinite  price,  no  such  speculative  damages  as  are  con- 
^.:dered  in  these  other  cases  as  for  instance  the  prospective  profits  which 
H  might  derive. 
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If  it  had  claimed  in  its  answer,  as  the  plaintiffs  did  in  the  saw  log 
case  and  others,  that  it  lost  its  customers  and  lost  its  profits  which  it 
might  have  had  from  these  customers,  then  it  would  not  have  been 
within  the  rule  clearly  and  would  have  been  subject  to  demurrer.  But 
under  all  the  circumstances,  after  a  very  careful  consideration  of  this 
case  and  the  reading  of  many  authorities,  I  hold  that  the  allegation  in 
item  1  is  within  the  rule  and  that  statement  of  damages,  if  proven,  may 
be  recovered,  and  therefore,  the  demurrer  to  this  item  will  be  overruled. 


i  TAXATION— STATUTES— CONTRACTS. 

[Superior  Court  of  Cincinnati,  General  Term,  May,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

•State  ex  rel.  Wilson  v.  Eugene  L.  Lewis  et  al. 

1.  Contract  Employing  Tax  Inquisitor  is  Prospective  in  Operation. 

A  contract  made  by  certain  county  officers  with  a  "tax  inquisitor/'  under  . 
act  85  O.  L.  170  (B.  1343-1  to  1343-4;  Lan.  2746  to  2749),  "to  secure  a 
fuller  and  better  return  of  property  for  taxation  and  prevent  omissions 
of  property  from  the  tax  duplicate/'  is  prospective  in  its  operation,  and 
applies  to  services  for  furnishing  information  as  to  taxable  property 
omitted  from  the  tax  duplicate  subsequent  to  the  date  of  the  contract,  as 
well  as  to  taxes  omitted  before  the  date  thereof.    Hosea,  J.,  dissents. 

[Por  other  cases  in  point,  see  7  Cyc.  Dig.,  "Taxation,"  §§  536-540. — Ed.] 

2.  County  Auditor  not  Required  to  make  Examination  for  Omitted  Taxable 
Property. 

A  county  auditor,  by  virtue  of  R.  S.  2781  (Lan.  4158)  et  seq.,  providing  for 
correction  of  tax  returns,  and  authorizing  and  empowering  him  to  issue 
compulsory  process  when  there  is  a  false  or  erroneous  return,  is  neither 
compelled  nor  commanded  to  issue  process  for  witnesses;  nor  required 
to  make  search  for  facts  or  evidence  necessary  for  him  to  add  omitted 
property  to  the  tax  duplicate.    Hosea,  J.,  dissents. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "County  Auditor,"  §§  73-101,  103- 
114;  7  Cyc.  Dig.,  "Taxation,"  §§  431-460,  563-593.— Ed.] 

3.  Tax  Collection  Statutes  Broadly  Construed. 

Revised  Statutes  1343-1  to  1343-4  (Lan.  2746  to  2749),  the  object  of  which 
is  to  secure  the  collection  of  taxes,  are  to  be  broadly  construed  for  the 
accomplishment  of  such  purpose,  following  the  rule  In  the  construction 
of  remedial  statutes.    Hosea,  J.,  dissents. 

Error  to  special  term. 

Theodore  Horstman,  for  plaintiff  in  error. 
A.  B.  Benedict,  for  defendants  in  error. 

FERRIS,  J. 

This  case,  [State  ex  rel.  Gideon  C.  Wilson  v.  Eugene  L.  Lewis  et 
et.,]  has  appeared  in  various  forms  before  the  general  term  of  this  court, 
and,  upon  the  demurrer  filed  to  the  petition,  a  disposition  of  the  matter 
was  made  on  April  27,  1904,  in  the  following  language: 

•Reversed,'  State  v.  Lewis,  74  Ohio  St.  403. 
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"All  the  questions  presented  in  this  case  have  been  adjudicated  by 
us  in  State  v.  Lewis,  12  Dec.  46 ;  and  we  are  still  content  with  that  de- 
cision. It  follows,  therefore,  that  the  demurrer  herein  filed  must  be 
sustained." 

The  cause  was  then  remanded  to  special  term  and  permission 
granted  to  the  plaintiff  to  amend  his  petition. 

Our  attention  is  drawn  by  counsel  for  the  plaintiff  to  the  fact 
that  the  court  expressly  passed  upon  certain  allegations  in  the  petition, 
one  of  which  alleges  that  the  defendant  officers  authorized  and  per- 
mitted the  inquisitor  to  furnish  information  as  to  the  taxation  of  prop- 
erty improperly  omitted  subsequent  to  the  date  of  the  contract  of 
September  17,  1902;  and  that  a  proper  interpretation  of  the  contract 
would  deny  payment  for  services  in  furnishing  information  as  to  tax- 
able property  omitted  from  the  tax  duplicate  subsequent  to  September 
17,  1902. 

Revised  Statutes  1343-1  (Lan.  2746)  contains  the  provision  that, 
certain  county  officers,  "when  they  have  reason  to  believe  that  there 
has  not  been  a  full  return  of  property  within  the  county  for  taxation, 
shall  have  power  to  employ  any  person  to  make  inquiry  and  furnish  the 
county  auditor  the  facts  as  to  any  omissions  of  property  for  taxation,' ' 
etc. 

It  is  contended  that  the  words,  in  this  section,  "has  not  been," 
limit  contracts  made  under  this  provision  to  the  payment  of  services 
relating  to  past  omissions.  A  reading  of  this  section  does  not  reveal  an 
intention  to  limit  or  confine  the  activities  of  the  inquisitor  by  expressed 
limitation  to  omissions  already  made;  in  other  words,  to  past  events. 
The  language  of  the  act  gives  to  the  special  tribunal,  authority  to 
contract  "when  they  have  reason  to  believe,' '  but  nowhere  expressly 
states  the  time  when  such  action  is  to  be  taken,  nor  to  what  situation  or 
condition  such  act  shall  apply;  but  the  act  is  explicit  in  saying  that 
when  justified  in  the  belief  that  there  has  not  been  a  full  return  of 
property  within  the  county  for  taxation,  that  they  may  "employ  any 
person  to  make  inquiry  and  furnish  the  county  auditor  facts  as  to  any 
omissions  of  property  for  taxation  and  the  evidence  necessary  to  au- 
thorize him  to  subject  to  taxation  any  property  improperly  omitted 
from  the  tax  duplicate."  This  language  is  clear  in  defining  the  nature 
of  the  contract  of  employment,  and  words  of  broader  meaning  could 
scarcely  be  employed  to  indicate  the  extent  of  the  examination  thus  to 
be  made,  the  object  of  which  plainly  is  to  secure  the  collection  of  public 
taxes,  and  must  be  as  broadly  construed  for  the  accomplishment  of  the 
purpose  as  follows  the  rule  in  the  construction  of  remedial  statutes. 
And  when  the  design  and  purpose  of  the  act  is  borne  in  mind  and  the 
conditions  to  be  covered  by  the  statute,  and  the  relief  to  be  afforded 
by  proper  application  of  the  rule,  it  would  seem  that  no  narrow  con- 
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struction  should  be  given  to  the  act,  the  effect  of  which  might  be  the 
defeat  of  the  very  object  had  in  the  passage  of  the  act. 

We  pass  over  the  suggestion  of  collusion  between  the  officers,  as 
furnishing  no  proper  basis  for  the  narrow  construction  requested. 

A  proper  translation  of  Rev.  Stat.  1343-2  (Lan.  2747)  would  seem 
to  answer  in  a  conclusive  way,  the  argument  made  against  the  limita-. 
tion  of  the  contract  to  past  transactions  only.  In  view  of  the  provisions 
of  the  last  section  quoted,  the  legislative  mind  would  scarcely  have 
used  the  expression,  "any  omissions/ '  as  barring  therefrom,  future 
omissions  designedly  brought  about  by  the  collusion  of  the  auditor  and 
the  inquisitor. 

We  think  there  is  no  question  therefore  that  the  term  "any  omis 
sions"  was  intended  to  include  all  omissions,  past,  present  and  future, 
as  was  plainly  the  intention  of  the  original  act  (85  0.  L.  170)  entitled, 
"An  act  to  secure  a  fuller  and  better  return  of  property  for  taxation, 
and  prevent  omissions  of  property  from  the  tax  duplicate.' ' 

This  view  is  further  sustained  by  the  history  of  the  legislation  on 
this  subject,  and  the  evolution  that  began  with  the  act  of  April  14, 
1880  (77  0.  L.  205),  law  of  April  23,  1885  (82  0.  L.  152)  and  the  act 
of  April  10,  1888  (85  0.  L.  170),  wherein  the  language  first  employed 
limited  the  employment  to  "any  omissions  occurring  previous  to  the 
passage  of  this  act,"  while  the  last  expression  of  the  legislature  now  un- 
der consideration,  extends  the  employment  to  "any  omissions,"  etc. 
The  reason  at  the  foundation  of  the  construction  here  given,  is  fully 
set  forth  in  State  v.  Crites,  48  Ohio  St.  142  [26  N.  E.  Rep.  1052]. 
.    Our  attention  has  been  drawn  to  the  following  language: 

"That  said  contract  is  invalid  because  under  the  laws  of  Ohio,  it  is 
made  the  duty  of  the  county  auditor  of  Hamilton  county  to  ascertain 
the  facts  and  evidence  necessary  to  authorize  him  to  subject  to  taxation 
any  property  improperly  omitted  from  the  tax  lists  and  duplicates  of 
Hamilton  county,  and  to  place  such  omitted  property  upon  the  tax 
lists  and  duplicates ;  that  the  payment  to  said  Henry  W.  Morgenthaler 
of  any  money  under  said  contract  for  the  discharge  of  such  duty  would 
be  a  misapplication  of  the  public  money  of  Hamilton  county,  Ohio." 

This  necessitates  an  examination  of  the  statutory  duties  of  the 
auditor  in  relation  to  omitted  taxable  property,  as  such  duties  are  set 
forth  in  Rev.  Stat.  2781,  2781a,  2782  (Lan.  4158,  4159,  4160),  as  well 
as  Rev.  Stat  6044  (Lan.  9584)  relating  to  such  property  as  is  set  forth 
in  an  inventory  required  by  administrators  and  executors. 

An  examination  of  Rev.  Stat.  2872  (Lan.  4332)  does  not,  in  our 
judgment,  justify  the  conclusion  that  it  is  made  the  duty  of  the  auditor 
to  make  a  search  for  facts  and  evidence  necessary  to  enable  him  to  add 
omitted  property  to  the  duplicate.  And  even  though  that  contention 
or  construction  be  wrong,  we  are  unable  to  see  the  force  of  the  objection 
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made  under  the  charge.  Revised  Statutes  2782  (Lan.  4160)  provides, 
as  a  duty  of  the  county  auditor,  when  he  has  reason  to  believe,  or  is  in- 
formed, that  one  has  given  a  false  return  to  the  assessor,  or  has  omitted 
taxable  items,  or  has  made  an  erroneous  return  of  his  property,  that  the 
auditor  shall  correct  the  return,  and  in  so  doing,  he  is  authorized  and 
empowered  to  issue  compulsory  process,  but  there  is  nothing  in  this 
language  compelling  the  auditor  to  institute  such  examination.  He  is 
obligated  to  act  only  when  he  has  reason  to  believe  or  is  informed  that 
there  is  a  false  return,  and  when  informed  or  having  reason  to  believe, 
is  authorized  and  empowered,  but  not  commanded,  to  issue  process  for 
witnesses. 

Under  the  contract,  it  is  the  inquisitor's  duty  to  secure  evidence, 
to  appear  before  the  auditor  and  present  such  facts  to  him,  for  the 
purpose  of  carrying  into  effect  the  plain  objects  of  such  contract,  a 
reading  of  which  leaves  no  doubt  that  it  becomes  the  duty  of  the 
inquisitor  to  make  search  for,  to  obtain  and  investigate  the  necessary 
facts  and  evidence,  and  present  the  same  to  the  auditor,  who,  at  such 
time,  would  havje  reason  to  Believe  and  would  be  informed  as  to  his 
duties  in  the  premises.  Richmond  v.  Dickinson,  58  N.  E.  Rep.  260 
(Ind.),  furnishes  what  we  believe  to  be  sound  reason  as  applied  to  this 
condition. 

We  do  not  believe,  therefore,  that,  under  these  sections  properly 
construed,  the  auditor  is  required  to  make  search  as  part  of  the  duty  of 
his  office.  And,  therefore,  we  are  of  opinion  that  the  contract  does  not 
cover  duties  required  of  the  auditor  in  this  behalf;  and  that,  therefore, 
there  was  a  necessity  for  the  employment  complained  of. 

In  this  view  of  the  case,  it  does  not  seem  necessary  to  pass  upon 
the  other  objections  made  to  this  fourth  issue. 

Demurrer  to  the  amended  petition  is  therefore,  sustained. 

Hoffheimer,  J.f  concurs. 

HOSEA,  J.,  dissenting. 

The  question  here  is,  whether  the  contract  made  by  the  county 
officers  with  Morgenthaler  as  "tax  inquisitor,7 '  under  Rev.  Stat.  1343-1 
to  1343-4  (Lan.  2746  to  2749)  on  September  17,  1902,  is  valid  as  a 
contract  relating  to  tax  omissions  occurring  in  returns  subsequent  to 
its  date;  in  other  words,  whether  said  law  authorizes  contracts  having 
a  prospective  operation. 

Various  other  questions  arising  upon  this  or  a  similar  contract  with 
Morgenthaler  were  disposed  of  by  this  court  in  State  v.  Lewis,  12  Dec. 
46,  but  upon  a  suggestion  arguendo  the  court  declined  to  pass  upon  the 
question  because  not  raised  by  the  pleadings. 

From  the  majority  opinion  in  the  present  case,  holding  that  such 
contracts  may  have  a  prospective  operation,  I  am  constrained,  notwith- 
standing my  high  respect  for  the  views  of  my  associates  on  the  bench, 
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to  dissent,  first,  because  the  language  of  the  statute  seems  to  me  to  pre- 
clude such  view ;  and,  second,  because,  if  the  language  were  susceptible 
of  the  construction  indicated,  the  general  policy  of  the  law  is  against 
it. 

The  language  of  Rev.  Stat.  1343-1  (Lan.  2746)  is  as  follows; 

"  [Authorizing  employment  of  tax  inquisitors;  their  compensation.] 
The  county  commissioners,  county  auditor  and  county  treasurer,  or  a 
majority  of  said  officers  in  any  county,  when  they  have  reason  to  be- 
lieve that  there  has  not  been  a  full  return  of  property  within  the  county 
for  taxation,  shall  have  power  to  employ  any  person  to  make  inquiry 
and  furnish  the  county  auditor  the  facts  as  to  any  omissions  of  prop- 
erty for  taxation  and  the  evidence  necessary  to  authorize  him  to  subject 
to  taxation  any  property  improperly  omitted  from  the  tax  duplicate," 
etc. 

1.  As  the  power  to  make  such  contract  is  wholly  derived  from  the 
statute,  the  conditions  and  limitations  of  the  power  specified  in  the 
statute  must  be  given  effect.  The  subject-matter  with  reference  to 
which  the  power  is  given  in  this  instance  is  defined  in  the  opening 
sentence  of  the  act  stating  a  contingency  which  is  the  condition  pre- 
cedent to  the  exercise  of  the  power,  namely: 

"When  they  have  reason  to  believe  that  there  has  not  been  a  full 
return  of  property  within  the  county  for  taxation,  they  shall  have 
power  to  employ  any  person  to  make  inquiry,"  etc. 

This  language  has  obvious  reference  to  an  existing  condition  grow- 
ing out  of  a  past  fact,  namely:  a  condition  arising  upon  one  of  the 
annual    returns   required   by  law,   previously  made. 

The  common  canons  of  construction  require  us  to  refer  all  relative 
words  and  expressions,  that  follow  later  in  the  sentence,  back  to  this 
dominant  subject-matter,  namely  to  the  certain  specific  return,  made 
under  the  law,  which  the  designated  officers  have  reason  to  believe  is 
not  full  and  complete.  So  that  the  subsequent  words,  "any  omissions'  * 
and  "any  property  improperly  omitted/ '  refer  to  omissions  existing* 
in  the  return  already  made ;  and  there  seems  to  me  no  warrant  in  the 
language  of  the  act  for  any  other  interpretation. 

2.  In  tracing  the  history  of  the  statute,  I  find  nothing  to  suggest 
any  intention  of  the  legislature  to  extend  the  power  of  contracting  to 
possible  future  omissions.  The  original  statute  of  1880  (77  O.  L.  205) 
confined  its  operation  to  omissions  occurring  prior  to  the  passage  of  the 
act.  In  the  special  act  of  1885,  relating  to  Hamilton  county  (82  O.  Li. 
152),  the  language  is,  "any  property  improperly  omitted,' '  which  is 
a  common  mode  of  expressing  an  existing  condition,  and  does  not  refer 
to  a  future  possibility.  In  the  present  act,  passed  in  1888  (85  O.  Li. 
170),  the  limitation  is  still  more  specific  by  stating  a  condition  pre- 
cedent, namely,  "when  they  have  reason  to  believe  that  there  has  not 
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been  a  full  return,' '  etc.,  which  necessarily  relates  to  a  past  event  con- 
stituting an  existing  condition  with  sole  reference  to  which  the  power 
is  granted. 

3.  Neither  do  I  find  in  the  opinions  of  the  courts  upon  analogous 
statutes  any  support  for  the  enlargement  of  the  present  statute  by  con- 
struction. 

A  question  very  similar  to  the  present  one  arose  before  me  in  the 
case  of  State  v.  Gibson,  under  the  statute  authorizing  employment  of  a 
private  individual  to  assist  the  treasurer  in  the  collection  of  delinquent 
and  forfeited  taxes.  This  court  held  that  the  contract  must  be  confined  j 
strictly  to  past  forfeitures,  which  was  affirmed  by  the  higher  courts. 
State  v.  CHbson,  court  index,  July  23,  1903;  affirmed  in  general  term, 
State  v.  Gibson,  14  Dec.  513 ;  affirmed  by  Supreme  Court,  State  v.  Gib- 
son, 70  Ohio  St.  424  [72  N.  E.  Rep.  1165]. 

A  clearly  analogous  case  is  that  of  Hamilton  Co.  (Comrs.)  v. 
Arnold,  65  Ohio  St.  479  [63  N.  E.  Rep.  81],  based  upon  the  statute 
authorizing  employment  of  assistants  in  the  collection  of  delinquent 
chattel  taxes.  The  Supreme  Court  lay  stress  upon  observance  of  statu- 
tory conditions,  and  incidentally  lay  down  a  principle  having  a  per- 
tinent application  to  the  present  case.  In  the  opinion  it  is  said,  page 
484: 

"  Statutes  enacted  for  the  protection  of  the  public  revenues,  are 
usually  not  merely  directory,  but  mandatory.  *  *.  *  Each  de- 
linquent list  must  be  read  and  an  employment  made  to  collect  the  same, 
but  there  can  be  no  employment  of  collectors  to  collect  future  lists. 
The  employment  of  such  collectors  cannot  be  turned  into  an  office  to 
be  held  to  the  end  of  the  treasurer's  term,  or  for  any  definite  period. 
His  employment  is  to  collect  the  delinquent  list  which  has  been  read,  or 
some  part  thereof,  and  when  that  is  done  his  employment  ends." 

While  the  opinion  is,  perhaps,  confined  to  a  discussion  of  the 
particular  law,  yet  it  is  impossible  to  read  its  clear  and  forcible  language 
without  feeling  that  beyond  its  particular  application,  the  court  is  stat- 
ing in  effect  a  rule  of  public  policy  inconsistent  with  any  enlargement 
of  such  powers  by  construction  to  include  future  contingencies,  and  the 
clear  intimation  is,  that  such  construction  would  create  an  office 
auxiliary  to  that  of  the  elective  office,  for  the  performance  of  duties 
with  which  the  office  is  charged  by  general  laws. 

4.  The  foregoing  considerations  suggest  a  broader  view,  involving 
questions  of  a  general  public  policy. 

There  can  be  no  question  as  to  the  general  purpose  of  our  system 
under  which  all  duties  of  a  public  character  are  assigned  to  only  elected 
public  officers.  In  the  matter  of  taxation,  the  citizen  is  required,  un- 
der suitable  penalties,  to  return  his  property  for  taxation,  to  assessors 
who  have  power  to  correct  returns  and  supply  omissions,  as  to  which  the 
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auditor  has  full  power  of  investigation.  The  auditor  is  also  given  a 
special  compensation  to  bring  omitted  property  upon  the  duplicate. 

I  do  not  concede  that  the  duties  of  the  auditor  are  perfunctory  or 
merely  clerical.  In  Probasco  v.  Raine,  50  Ohio  St.  378  [34  N.  E.  Rep. 
536],  the  Supreme  Court  has  spoken  upon  this  subject  as  follows,  page 
391: 

"To  have  equality  in  taxation,  all  property  must  be  brought  upon 
the  duplicate.  Some  officer  must  be  authorized  and  empowered  to 
]  cause  all  property  to  be  listed  for  taxation.  Such  officer  must  be  paid 
for  his  services,  either  by  fees  or  salary.  The  legislature  has  full  power 
under  the  constitution  to  say  what  officer  shall  perform  such  duties, 
and  in  what  manner  he  shall  be  paid. 

"It  has  enacted  that  such  duties  shall  be  performed  by  the  auditor, 
and  that  he  shall  be  paid  as  provided  in  section  1071  [Lan.  2411],"  etc. 

Contracts  of  the  nature  here  in  question  find  their  justification  in 
the  increased  complexity  and  amount  of  modern  business  interests  and 
investments  and  the  facilities  thereby  afforded  for  escaping  taxation; 
and,  so  far  as  they  are  confined  to  residual  matters  which  the  ordinary 
public  officers  have  failed  to  reach  and  accomplish,  after  diligent  ef- 
forts made  in  good  faith  to  discharge  their  official  duties  in  the  premises, 
the  employment  of  private  assistance  is  proper  and  reasonable.  Such 
seems  to  have  been  the  view  of  courts  in  passing  upon  analogous  con- 
tracts; but  they  have  confined  them  strictly  to  such  residual  matters. 
To  go  further  and  enlarge  the  power  to  include  future  contingencies, 
opens  up  a  door  to  obvious  evils  that  a  correct  public  policy  must  avoid. 
It  is  a  step  backward  in  the  direction  of  farming  out  the  collection  of 
the  public  revenues  to  private  interests,  that  history  warns  us  against ; 
and  I  find  no  authority  in  this  case  for  supposing  that  it  was  the 
intention  of  the  legislature  to  take  this  step. 

For  the  reasons  given,  I  think  the  demurrers  should  be  overruled. 
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INJUNCTION— JUDGMENTS, 

[Superior  Court  of  Cincinnati,  Special  Term,  1906.] 
Nicola  Bros.  v.  Hambrick  et  al. 

Injunction  will  not  Lie  to  Prevent  Suit  on  Void  Judgment. 

Injunction  cannot  be  had  to  prevent  suit  upon  a  foreign  judgment,  void 

on  account  of  want  of  jurisdiction  of  the  court  rendering  it. 
[For  other  cases  in   point,   see  5   Cyc.   Dig.,  "Injunction,"   §§   172,   173; 
"Judgments  and  Decrees, "  §§  1247-1250.— Ed.] 
[Syllabus  approved  by  the  court] 

Demurrer  to  petition. 

C,  W,  Baker,  for  plaintiffs. 
T.  L.  Michie,  for  defendants. 

HOSEA,  J. 

The  petition  alleges  in  substance  that  defendants  obtained  a  judg- 
ment against  plaintiffs  in  West  Virginia  by  virtue  of  service  upon  a 
party  as  their  agent  who  was  not  in  fact  their  agent;  and  that  the 
court  rendering  said  judgment  was  without  jurisdiction  and  the  judg* 
ment,  consequently,  void;  and  prays  an  injunction  against  defendants 
to  prevent  suit  upon  said  judgment. 

The  primary  basis  for  the  exercise  of  the  extraordinary  powers  of 
the  court  in  injunction  proceedings  is  the  inadequacy  of  legal  remedies. 
No  such  condition  appears  here.  When  the  judgment  is  set  up  by  a 
suit,  it  is  manifest  that  the  facts  here  alleged  will  be  available  as  a  de- 
fense at  law,  and  no  facts  are  pleaded  indicating  any  reason  for  an- 
ticipating by  the  present  suit,  the  defensive  action  of  plaintiffs  to  any 
suit  that  may  be  brought  against  them  on  the  judgment.  Moreover,  a 
charge  of  fraud  in  obtaining  a  judgment  admittedly  regular  on  its  face, 
will  be  disregarded  where  no  facts  are  pleaded  as  a  basis  for  the  charge, 
and  where  the  other  several  allegations  are  apparently  so  guarded  as 
to  be  colorless. 

The  order  sustaining  the  demurrer  was  rightly  made  and  will  stand. 
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COMPENSATION— COUNTIES— PROSECUTING  ATTORNEYS, 

[Hamilton  Common  Pleas,  1907.] 

State  ex  rel.  Rulison,  Pros.  Atty.,  et  al.  v.  Rudolph  K.  Hynicka. 
Same  v.  John  H.  Gibson. 
Same  v.  Tilden  R.  French.         ' 

1.  Reasonable  Allowance  to  Prosecutor  fob  Recoveby  of  Money  due  County. 

A  county  prosecuting  attorney  is  required  by  Rev.  Stat.  1277  (Lan  2655) 
to  recover,  by  suit,  any  money  due  to  the  county,  and  Rev.  Stat.  1278a 
(Lan.  2657)  provides  that  the  court  shall  allow  that  official,  for  such  serv- 
ices reasonable  compensation  and  expenses.  When  a  prosecuting  attorney, 
in  pursuance  of  the  duty  imposed  upon  him  by  Rev.  Stat.  1277  (Lan. 
2655),  collects  from  the  county  treasurer  and  two  ex-treasurers  the  sum 
of  $214,998.76, — his  work  consisting  in  making  demands  from  time  to 
time  upon  these  defendants  as  the  amounts  for  which  they  were  liable 
were  disclosed  by  Investigation  and  grew  in  size,  consulting  frequently 
with  opposing  counsel,  determining  various  points  of  law,  bringing  three 
suits  and  getting  three  judgments,  collecting  the  money  and  putting  it 
out  at  interest  until  the  legal  formalities  necessary  to  paying  it  into 
the  county  treasury  could  be  complied  with,  and  finally  paying  the  entire 
principal  and  interest  into  the  county  treasury — an  allowance  to  him  of 
17,500  with  all  expenses  incurred  is  a  reasonable  compensation. 
|For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Prosecuting  Attorney,"  §§  70- 
76.— Ed.] 

2.  Legal  Counsel  Employed  by  Commissioners  may  Bring  Action  to  Recover 
Money  due  County. 

Previous  to  1904,  the  prosecuting  attorney  alone  was  authorized  to  bring 
suits  to  recover  money  due  to  the  county.  This  he  did  by  virtue  of  Rev. 
atat.  1277  (Lan.  2655).  In  1904  Rev.  Stat  845  (Lan/  2104)  was  passed, 
providing  that  whenever  a  board  of  county  commissioners  of  any  county 
deemed  It  advisable,  it  might  employ  legal  counsel  for  the  county;  an1 
when  so  employed,  such  legal  counsel  should,  among  other  duties,  "per- 
form such  duties  and  services  as  are  now  required  to  be  performed  by 
prosecuting   attorneys   under   sections    *    *    *     1277    and    1278a    [Lan. 

*  2655  and  2657]  *  *  *  of  the  Revised  Statutes,  and  as  may,  at  any 
time,  be  required  by  said  board  of  county  commissioners  "  The  passing 
of  Rev.  Stat.  845  (Lan.  2104)  does  not  repeal  Rev.  Stat.  1277  (Lan  2655>, 
so  that  the  duties  enumerated  in  Rev.  Stat.  1277  (Lan.  2655),  including 
that  of  bringing  an  action  to  recover  money  due  to  the  county,  belong 
now  to  both  the  prosecuting  attorney  of  the  county  and  to  legal  counsel 
employed  by  the  county  commissioners. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Counties,"  §§  769-802.— Ed.] 

[Syllabus  by  the  court.] 

W.  W.  Prather,  T.  H.  Darby  and  Froome  Morris,  for  plaintiff: 

On  allowance  for  attorney  fees.  State  v.  Jennings,  57  Ohio  St.  415 
[49  N.  E.  Rep.  404;  63  Am.  St.  Rep.  723] ;  State  v.  Halliday,  61  Ohio 
St.  352  [56  N.  E.  Rep.  118;  49  L.  R.  A.  427] ;  Barker  v.  State,  69  Ohio 
St.  68  [68  N.  E.  Rep.  575] :  State  jr.  Yates,  66  Ohio  St.  546  [64  N.  E. 
Rep.  570];  State  v.  Fillets,  46  Bull.  258;  Railway  v.  Hedges.  63  Ohio 
St.  339  [58  N.  E.  Rep.  804] :  Insurance  Co.  v.  Myers,  59  Ohio  St.  332 
[52  N.  E.  Rep.  831] ;  Chapman  Mfg.  Co.  v.  Taylor,  61  Ohio  St.  394 
'55  N.  E.  Rep.  1003]. 
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M.  R,  Waitc  and  Murray  Seasongood,  attorneys  appointed  by  the 
court. 

LITTLEFORD,  J. 

These  actions  were  brought  by  the  state  of  Ohio  on  the  relation  of 
Hiram  M.  Rulison,  prosecuting  attorney  for  Hamilton  county,  Ohio,  and 
Louis  A.  Ireton,  legal  counsel  for  Hamilton  county,  Ohio,  to  collect  money 
due  to  the  county  from  the  defendants,  which  money  was  received  by 
the  defendants  while  serving  as  treasurers  of  this  county  from  banks 
in  which  county  funds  had  been  deposited,  the  money  being  paid  by  the  ' 
banks  in  return  for  the  use  of  such  deposits. 

Later  on,  upon  the  theory  that  the  legal  counsel  of  Hamilton  county 
had  no  lawful  authority  to  perform  the  duties  required  of  the  prosecuting 
attorney  under  Rev.  Stat.  1277  and  1278a  (Lan.  2655  and  2657),  Louis 
A.  Ireton  was,  with  his  own  consent,  ousted  from  the  performance  of  such 
duties  by  a  suit  in  quo  warranto.  Mr.  Louis  A.  Ireton  is,  therefore,  no 
longer  in  this  case. 

Judgments  have  been  entered  in  all  of  these  suits  in  the  sum  of  $214,- 
998.76,  which  was  collected  and  paid  into  the  county  treasury  by  Mr. 
Rulison.  Later,  Mr.  Rulison  moved  the  court  to  fix  and  allow  to  him  a 
reasonable  compensation  for  his  services  in  collecting  this  money. 

Thereupon  C.  B.  Wilby,  Esq.,  a  member  of  this  bar,  appeared  be- 
fore one  of  the  judges  of  the  common  pleas  court  and  moved  that  coun- 
sel should  be  appointed  by  the  court  to  investigate  the  merits  of  the 
claim  made  by  Mr.  Rulison.  The  court  granted  the  motion  of  Mr. 
Wilby  and  appointed  Morrison  R.  Waite,  Esq.,  and  Murray  Season- 
good,  Esq.,  members  of  this  bar,  "to  look  into  the  merits  of  the  claim 
made  by  said  Hiram  M.  Rulison,  to  the  end  that  if  the  said  claim  is 
justified  beyond  question  its  payment  may  not  be  unreasonably  de- 
layed, and  if  the  said  claim  is  open  to  doubt,  that  its  merits  be  in- 
vestigated without  delay,  and,  it  being  unlawful  or  of  uncertain 
legality,  that  it  shall  be  opposed." 

In  the  course  of  time  these  gentlemen  filed  their  report  with  the 
court.  The  report  is  lengthy,  and  is  evidently  painstaking  and  fair. 
It  sums  up  all  the  work  done  by  Mr.  Rulison  in  investigating  the  claims 
upon  which  he  afterwards  brought  these  actions,  and  the  steps  taken 
by  him  to  recover  the  money;  finds  that  "The  services  performed  by 
Mr.  Rulison  were  in  part  services  which  he  was  required  to  perform 
as  prosecuting  attorney  in  relation  to  the  criminal  liability  of  the  de-» 
fendants,  and  for  such  services  he  was  compensated  by  the  salary  pro- 
vided for  him  by  law;"  and  concludes  by  saying: 

"We  believe  that  his  compensation  should  be  fixed,  if  the  court  de- 
termines that  he  is  entitled  to  compensation,  not  by  a  percentage  upon 

the  amount  recovered,  but  by  an  allowance  for  time  somewhat  corn- 
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mensurate  with  the  value  of  his  time  as  valued   by  the   legislature   in 
fixing  his  salary.' ' 

It  will  be  impossible  to  quote  the  report  in  full,  but  the  part*  that 
is  quoted  will  give  a  fair  idea  of  its  findings  and  conclusion. 

The  question  of  compensation  of  Mr.  Rulison  now  comes  before 
this  court  on  his  motion  for  a  reasonable  allowance,  and  his  claims  are 
contested  by  Messrs.  Waite  and  Seasongood,  except  upon  points 
where  both  sides  are  agreed.  These  gentlemen  will,  for  convenience,  be 
referred  to  hereafter  as  the  committee. 

For  the  time  and  labor  given  by  Messrs.  Seasongood  and  Waite  to 
the  investigation  of  the  facts  in  this  case,  the  preparation  of  their  report, 
their  arguments  in  court,  and  their  briefs  afterward  handed  in,  they  are 
entitled  to  the  thanks  of  the  public,  the  bar  and  the  courts,  in  having^ 
performed  a  public  duty  ably  and  unselfishly;  and  this  court  now  de- 
sires to  express,  its  thanks  to  them. 
•        •  •  •  •*•  •  •  •  •  •  •* 

The  facts  in  this  case  are  set  forth  in  a  statement  agreed  upon 
by  the  attorneys,  and  any  reference  to  the  facts  in  this  opinion  is  based 
upon  that  agreed  statement.  No  better  or  briefer  summary  of  the  facts 
could  possibly  be  made,  and  it  is  therefore  given  in  full.  A  vast  array 
of  figures  is  also  submitted,  but  they' are  too  voluminous  to  be  given  here. 

"Agreed  Statement  op  Pacts  upon  Motion  of  Hiram  M.  Ruli- 
son, Prosecuting  Attorney,  for  Allowance  to  Him  of  Reasonable 
Compensation  for  Services  Rendered  in  the  Above  Causes. 

"It  is  agreed  that  the  following  statement  of  facts  shall  apply  to 
all  of  the  above  cases,  and  be  used  therein,  except  where  the  facts  in  the 
individual  cases  differ,  in  which  instances  the  specific  differences  will 
be  herein  set  forth. 

"It  is  further  agreed  that  these  motions  be  submitted  to  the  court 
upon  this  statement  of  facts;  the  exhibits  attached  hereto,  the  affidavits 
on  file,  if  found  by  the  court  to  be  legally  relevant  and  material,  argu- 
ments of  counsel,  and  such  further  testimony  as  to  the  value  of  the 
services  rendered  by  Mr.  Rulison  as  the  parties  may  offer  before  argu- 
ment. 

"1.  On  February  23,  1906,  the  so-called  Drake  committee 
elicited  and  made  public  the  fact  that  the  above-named  defendants 
during  their  incumbency  of  the  county  treasurer's  office,  had  re- 
ceived checks  in  payment  of  taxes,  which  were  deposited  for  collection  in 
the  various  banks  of  the  city,  and  that  said  deposits  had  by  them  been 
left  "with  said  banks,  and  that  the  banks  had  paid  to  said  defendants 
interest  upon  such  deposits  which  they  retained  as  and  for  their  own. 

"2.  Prior  to  January  11,  1906,  the  representatives  of  the  bureau 
of  uniform  accounting  of  this  state  made  an  examination  of  the  office  of 
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the  -county  treasurer  of  this  county,  which  discovered  that  there  was  on 
that  date  in  said  office  an  apparent  shortage  of  $1,258,679.51. 

"This  apparent  shortage  was  covered  by  certificates  of  deposit  of 
such  funds  in  the  various  banks  of  the  city  of  Cincinnati.  This  dis- 
covery was  not  then  reported  or  made  public,  or  disclosed  to  Mr.  Ruli- 
son. 

"3.  Early  in  March  Mr  Rulison  learned  that  such  examination 
had  been  made,  and  that  the  report  thereof  had  not  yet  been  made. 
He  called  Mr.  Bliss,  one  of  said  examiners,  into  his  office,  and  insisted 
that  said  report  be  filed  at  once,  and  communicated  with  the  attorney- 
general  and  the  auditor  of  state,  requesting  that  the  said  report  be  at 
once  filed,  and  a  copy  of  it  transmitted  to  him,  which  was  immediately 
done,  to  wit:  March  10,  1906,  and  said  copy  is  hereto  attached,  marked 
^Exhibit  A.' 

"4.  Mr.  Rulison  attended  the  sessions  of  the  Drake  committee 
from  the  beginning,  for  the  purpose  of  acquiring  information  for  the 
use  by  him  in  any  matter,  civil  or  criminal,  which  might  properly  be 
instituted. 

44  5.  Thereafter  Mr.  Rulison  caused  the  grand  jury  to  reconvene, 
and  on  March  21,  1906,  proceeded  to  submit  to  it  evidence  relating  to 
such  use  of  the  public  funds,  and  -procured  the  attendance  before  said 
grand  jury  of  representatives  of  all  of  the  banks  of  the  city,  and  ob- 
tained from  all  the  banks  which  had  had  deposits,  statements  of  the 
amounts  and  dates  when  they  had  had«such  funds  on  deposit,  and  also 
obtained  from  some  of  the  banks  a  statement  of  the  amount  of  interest 
which  had  been  paid  by  them  to  the  respective  treasurers.  These  state- 
ments are  verified  by  affidavits  of  the  representatives  of  the  banks,  who 
. testified  before  the  grand  jury;  which  said  affidavits  are  on  file  in  the 
prosecuting  attorney's  office  and  will  be  submitted  to  the  court. 

"6.  On  March  14  a  taxpayer  of  Hamilton  county  requested  Mr. 
Rulison  to  bring  suit  under  Rev.  Stat.  1277  (Lan.  2655),  for  the  re- 
covery of  the  interest  received  by  the  treasurers  and  any  profits  made 
by  the  banks  from  the  money  in  their  hands  in  excess  of  the  amount 
paid  by  the  treasurers,  which  request  was  made  under  and  pursuant 
to  the  provisions  of  Rev.  Stat.  1277  and  1278  (Lan.  2655  and  2656). 
This  demand  Mr.  Rulison  was  entitled  to  construe,  and  did  construe, 
as  an  intimation  that  if  he  as  prosecuting  attorney  did  not  act  in  the 
premises,  such  action  would  be  brought  by  the  taxpayer,  under  Rev. 
Stat.  1278  (Lan.  2656).  Said  letter  containing  this  request  is  hereto 
attached  and  made  a  part  hereof,  marked  'Exhibit  B.' 

"7.  After  the  disclosure  of  the  payment  of  interest  to  the  de- 
fendants, the  defendant,  Mr.  Hynicka,  on  March  1,  1906,  deposited  in 
bank  the  sum  of  $25,000  to  be  used  to  pay  the  amount  of  any  civil 
liability  from  him  to  the  county  by  reason  of  the  premises,  if  such 
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liability  might  thereafter  be  established  in  an  appropriate  action. 
Later,  to  wit:  on  March  20,  1906,  Mr.  Rulison  demanded  the  payment 
to  him  of  the  amount  so  deposited  by  Mr.  Hynicka,  which  was  paid  to 
Mr.  Rulison  to  meet  his  ( Hynicka 's)  liability  to  the  county,  when  the 
amount  should  be  established,  and  demands  were  made  and  other  sums 
deposited  with  Mr  Rulison  by  the  other  defendants  above  named,  Mr. 
French  and  Mr.  Gibson,  and  an  additional  amount  by  Mr.  Hynicka; 
the  dates  and  amounts  of  such  payments  are  as  follows: 

4 'March    1,  Mr  Hynicka  deposited  (subject  to  litigation)  $25,000 
in  Second  National  Bank. 

March  20,  Mr.  Hynicka  paid  to  H.  M.  Rulison $  25,000  00 

March  21,  Mr.  French  paid  to  H.  M.  Rulison 35,000  00 

March  23,  Mr.  Hynicka  paid  to  H.  M.  Rulison 25,000  00 

March  24,  Mr.  Gibson  paid  to  H.  M.  Rulison 70,673  65 

March  29,  Mr.  Hynicka  paid  to  H.  M.  Rulison 8,370  79 

March  30,  Mr.  French  paid  to  H.  M.  Rulison 30,000  00 

March  31,  Mr.  Gibson  paid  to  H.  M.  Rulison 26,390  66 


$220,435  10 

"These  deposits  were  made  after  Mr.  Rulison  had  notified  these 
gentlemen  that  he  proposed  to  bring  suits  to  recover  from  them,  and 
that  he  intended  a  vigorous  prosecution. 

"Many  consultations  were  had  with  counsel  for  the  various  defend- 
ants by  Mr.  Rulison. 

"8.     The  disclosures  before  the  so-called  Drake  committee  showed 
that  the  three  defendants  above  named  had  received  as  interest  at  least 
the  sum  of  $67,370.81 ;  statements  of  which  were  furnished  to  Mr,  Ruli- . 
son,  and  are  hereto  attached  marked  'Exhibit  C.' 

"9.  The  investigation  before  the  grand  jury  continued  from  day 
to  day,  and  Mr.  Rulison,  with  the  help  of  all  of  the  assistants  in  his  office, 
by  means  of  arduous  work  night  and  day,  including  Sundays,  ob- 
tained evidence  which  showed  the  receipt  by  said  defendants  of  $127,- 
137.81. 

"10.  Thereupon  on  March  25,  1906,  Mr.  Rulison,  believing  that 
there  was  still  more  due  the  county,  and  that  an  expert  and  systematic 
examination  would  verify  that  belief,  employed  an  expert  accountant, 
Mr.  J.  H.  Watters,  who  with  his  assistants,  under  Mr.  Rulison 's  di- 
rection, until  April  3,  1906,  made  calculations  and  examinations  of  the 
books  of  the  banks  and  statements  submitted  with  a  view  to  ascertaining 
the  total  amount  paid  by  said  Hanks  to  the  said  defendants.  In  his  in- 
vestigations and  calculations  Mr.  Watters  worked  night  and  day,  and 
was  advised,  instructed  and  directed  by  Mr.  Rulison  as  to  the  investi- 
gations and  calculations,  with  a  view  to  ascertaining  any  possible  amount 
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which  might  be  properly  charged  against  these  defendants.  A  copy  of 
the  tabulations  made  by  Mr.  Witters  and  his  assistants  will  be  sub- 
mitted to  the  court 

"11.  Mr.  Waters'  calculations  on  March  30,  1906,  disclosed  that 
the  total  sum  received  by  the  three  defendants  above  named  as  herein 
stated,  was  $211,076.29. 

"12.  The  grand  jury  in  the  meantime  had  investigated  the  mat- 
ters and  things  hereinbefore  set  forth,  and  its  report  was  not  yet  made, 
when  on  March  30  the  above-entitled  actions  to  recover  the  sum  aggre- 
gating $211,076.29  were  commenced.  Demurrers  to  the  petition  were  . 
filed,  at  once,  and  by  agreement  immediately  overruled,  and  the  defend-  : 
ants  not  desiring  to  plead  further,  testimony  was  heard  and  judgments 
given  against  the  three  defendants  aggregating  the  amount  claimed  in 
the  petitions.  It  was  stipulated  by  Mr.  Rulison,  and  agreed  to  by  counsel 
for  defendants,  that  no  exceptions  were  to  be  taken  by  counsel  for  de- 
fendants to  the  overruling  of  the  demurrer  or  to  any  of  the  proceed- 
ings, and  that  no  motion  for  a  new  trial  would  be  filed  by  any  of  the 
defendants,  so  that  the  whole  matter  might  not  be  opened  for  review 
or  modification. 

"13.  Prior  to  the  institution  of  said  suits,  enough  money  had 
been  deposited  by  two  of  the  defendants,  to  wit :  Messrs.  Hynicka  and 
French,  with  Mr.  Rulison  (after  his  demand  and  upon  his  reports  from 
time  to  time  to  them,  as  the  investigation  proceeded)  to  more  than  pay 
the  judgments  as  entered  against  them. 

"The  defendant  Gibson  had  similarly  paid  sums  from  time  to 
time,  but  when  the  judgments  were  entered  there  was  still  about 
$30,000   due  from  him. 

"Mr.  Rulison  insisted  on  the  immediate  payment  of  this  balance, 
which  was  paid  on-  the  morning  of  March  31,  1906,  before  the  grand 
jury  reported,  thus  placing  in  his  hands  enough  money  to  fully  pay  the 
individual  judgments. 

"All  of  this  money  Mr.  Rulison  deposited  in  banks  to  his  own 
credit  as  prosecuting  attorney  from  time  to  time,  as  rapidly  as  collec- 
tions were  made  by  him,  while  the  investigation  was  proceeding. 

"The  money  so  deposited  earned  $138.59  interest  for  the  county. 

"The  total  sum  of  $214,998.78,  including  said  interest,  and 
$3,783.88  referred  to  in  Sec.  15  hereof,  was  paid  to  Rudolph  K. 
Hynicka,  treasurer  of  Hamilton  county,  by  H.  M.  Rulison,  in  cash, 
April  3,  1906. 

"Mr.  Rulison 's  receipt  for  said  money  is  hereto  attached  and 
marked  'Exhibit  D\ 

"14.  On  March  31,  1906,  the  grand  jury  filed  its  report  (but  re- 
turned no  indictments  against  said  treasurers,  growing  out  of  said  in- 
vestigation), setting  forth  that  the  receipt  of  interest  by  the  treasurers 
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was  in  accordance  with  a  long-established  practice,  and  that  restitution 
had  been  made,  and  in  their  judgment  no  indictments  should  be  re- 
turned against  these  three  treasurers. 

"15.  After  the  rendition  of  the  judgments,  it  was  discovered  by 
Mr.  Watters,  who  was  still  acting  under  Mr.  Rulison 's  direction,  that 
$3,783.88  additional  was  properly  chargeable  against  Mr.  French, 
which  amount  was  retained  by  Mr.  Rulison,  and  paid  to  the  county 
treasurer  as  aforesaid,  out  of  the  amount  previously  paid  by  Mr.  French 
to  cover  his  liability  to  the  county. 

"16.  During  the  progress  of  the  investigation  many  difficulties 
were  encountered,  the  chief  among  which  was  the  inability  of  two  of  the 
banks  to  state  either  the  amounts  of  interest  actually  paid  by  them, 
the  rate  of  interest,  or  the  actual  sums  upon  which  said  interest  was 
computed.  The  deposits  in  these  banks  were  very  numerous,  and  cov- 
ered a  period  of  about  ten  years.  It,  therefore,  became  necessary,  if 
the  county  was  to  recover  from  the  three  above-named  treasurers  the*  in- 
terest paid  to  them  by  these  two  banks,  to  compute  the  interest  anew, 
but  what  rate  of  interest  should  be  charged  as  a  fair  average  for  the 
entire  period,  and  upon  what  sums  it  should  be  chargeable,  became 
serious  questions  which  could  only  be  solved  by  fixing  upon  arbitrary 
standards.  Desiring  to  conserve  the  best  interests  of  ail  parties,  and 
particularly  that  of  the  county,  Mr.  Rulison  called  to  his  office  three 
of  the  county's  most  prominent  and  reputable  citizens,  to  whom  he 
submitted  all  the  facts  relating  to  the  situation.  After  consultation, 
this  committee  decided  that,  while  at  various  times  the  banks  had  paid 
iy2  to  2y2  per  cent  upon  funds  which  had  remained  on  deposit  for 
stated  periods  only,  the  treasurers  were  nevertheless  fairly  chargeable 
with  interest  at  the  rate  of  2  jjpr  cent  upon  all  deposits  for  the  entire 
period  embraced  in  the  inquiry. 

"17.  On  February  26,  1906,  three  days  after  the  Drake  com- 
mittee began  its  public  sessions,  Mr.  Rulison  publicly  announced  his 
intention  of  filing  suits  against  Messrs.  French,  Gibson  and  Hynicka 
to  recover  from  them  such  sums  as  they  were  alleged  to  have  collected  as 
interest,  and  to  that  end  requested  Mr.  Roettinger,  chief  counsel  for  the 
committee,  to  furnish  him  with  a  copy,  or  to  permit  him  to  take  a  copy 
of  each  schedule,  showing  dates  and  amounts  of  deposits  and  with- 
drawals, together  with  the  amounts  paid  as  interest  to  the  above-named 
treasurers. 

On  or  aBout  March  10,  in  order  to  avoid  possible  legal  objection  as 
to  whether  the  right  party  was  plaintiff,  and  to  get  the  benefit  of  Mr. 
Ireton  and  his  assistants'  aid,  Mr.  Rulison  invited  Mr.  Ireton  and  his 
assistants  to  confer  with  him  and  join  as  plaintiffs  in  the  petition  it 
was  proposed  to  file  against  the  treasurers.  Mr.  Rulison  and  his  as- 
sistants and  Mr.  Ireton  and  his  assistants  accordingly  began  to  con- 
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suit  on  or  about  the  above  mentioned  date  upon  the  proposition  of  law 
involved  and  the  forms  of  petition  to  be  employed. 

"18.  Acting  upon  the  theory  that  legal  counsel  of  Hamilton  county 
had  no  legal  authority  to  perform  the  duties  required  of  the  prosecuting 
attorney  under  Rev.  Stat.  1277  ,and  1278a  (Lan.  2655  and  2657),  and 
that  he,  as  relator,  might  be  adjudged  to  be  entitled  to  perform  said 
duties,  Mr.  Rulison,  on  April  19,  1906,  filed  a  suit  in  quo  warranto  on 
his  own  relation  as  prosecuting  attorney,  against  such  legal  counsel 
and  his  assistants,  praying  that  they  might  be  ousted  from  the  per- 
formance of  such  duties  under  said  section.  By  consent  of  said  legal 
counsel,  a  judgment  of  ouster  was  granted  as  prayed  for,  and  Mr. 
Rulison  was  adjudged  entitled  to  act  under  these  sections. 

"19.  When  Mr.  Hynicka  deposited  the  $25,000  in  Second 
National  Bank,  to  be  subject  to  litigation,  Mr.  Rulison  prepared  briefs 
and  held  consultations  with  his  assistants  and  Mr.  Ireton  and  as- 
sistants who  also  prepared  a  brief,  as  to  the  proper  and  most  effective 
action  to  be  brought  against  the  various  treasurers. 

"Mr.  Rulison  then  made  demand  upon  Messrs.  Hynicka,  French 
and  Gibson  for  the  return  of  the  money  in  question: 

"Mr.  Ireton  had  nothing  to  do  with  the  investigations  or  demands 
or  with  the  negotiations  concerning  the  amount  of  money  to  Ue  re- 
covered by  the  state. 

"Mr.  Ireton  consulted  with  the  attorneys  for  the  various  defend- 
ants as  to  the  form  of  the  petitions,  and  then  drew  them  after  consulta- 
tion with  Mr.  Rulison  and  his  assistants. 

"Mr.  Ireton  has  at  all  times  and  does  now  disclaim  any  right  to 
compensation  for  services  in  these  cases. 

"20.  It  is  admitted  as  a  fact,  to  be  considered  by  the  court  if 
found. to  be  legally  relevant  and  material,  that  immediately  after  the 
satisfaction  of  the  judgments,  Mr.  Rulison  made  a  statement  which  was 
published,  that  he  did  not  expect  to  make  any  claim  for  compensation 
under  Rev.  Stat.  1278a  (Lan.  2657),  for  services  rendered  in  said 
causes. 

"21.  Mr.  Rulison  received  as  compensation  from  the  public 
treasury  for  all  services  rendered  by  him  as  prosecuting  attorney  during 
the  year  1905  the  sum  of  about  $6,300. 

"(Signed)     Wm.  W.  Prather, 
"Froome  Morris, 
"Thos.   H.  Darby, 

"Counsel  for  H.  M.  Rulison. 
"Murray  Seasonqood, 
"Morrison  R.  Waite, 

"Attorneys  appointed  by  the  court/ ' 
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Evidence  was  introduced  as  to  the  value  of  the  services  rendered 
By  Mr.  Rulison.  In  his  behalf  Mr.  Rulison  offered  affidavits  from  fif- 
teen prominent  members  of  the  Hamilton  county  bar.  Some  of  these 
gentlemen  fixed  the  compensation  as  low  as  5  per  cent  of  the  entire 
amount  collected,  and  some  fixed  it  as  much  as  10  per  cent  of  the  amourt 
collected;  that  is,  ranging  from  $10,750  to  $21,400. 
•  The  evidence  introduced  by  the  committee  consisted  of  the  testi- 
mony of  four  prominent  members  of  the  bar,  who  fixed  the  compensa- 
tion as  low  in  one  instance  as  $1,000,  and  as  high  in  another  instance 
as  $3,000. 

But  these  affidavits  in  Mr  Rulison 's  behalf  include  work  done  by 
him  in  searching  for  evidence  to  present  to  the  grand  jury  for  their 
consideration  so  that  they  might  determine  whether  or  not  the  treasurer, 
the  ex-treasurers  and  others,  ought  to  be  indicted  for.  embezzlement. 
It  is  the  opinion  of  the  court  that  for  such  work  Mr.  Rulison  ought 
not  to  be  paid. 

The  answer  to  a  hypothetical  question  should  be  disregarded  if 
any  of  the  statements  embraced  in  the  question  should  not  have  been 
included.     These  affidavits,  therefore,  will  be  excluded  from  considera- 
tion as  evidence  in  the  case. 
•         ••••••••••• 

It  is  provided  by  Rev.  Stat.  1278a  (Lan.  2657)  that, 

"For  all  services  rendered  by  the  prosecuting  attorney  under  the 
provisions  of  section  1277  [Lan.  2655]  in  which  the  state  is  successful, 
the  court  shall  allow  the  prosecuting  attorney  reasonable  compensa- 
tion for  his  services  and  proper  expenses  incurred." 

The  services  referred  to  are  defined  in  Rev.  Stat.  1277  (Lan.  2655). 
This  section  is  too  long  to  be  given  in  full.  It  provides  that  the  prose- 
cuting attorneys  of  the  several  counties  of  the  state,  on  being  satisfied 
that  the  funds  of  the  county  in  the  hands  of  the  county  treasurer  or 
belonging  to  the  county  are  about  to  be,  or  have  been,  misapplied  or 
withheld  from  the  county  treasury,  etc.,  may  .apply,  by  civil  action 
in  the  name  of  the  state,  to  recover  back  all  such  public  moneys,  etc. 

Whether  or  not  the  work  done  by  Mr.  Rulison,  or  any  part  of  it, 
comes  within  the  terms  of  this  section,  will  be  taken  up  later;  but  it 
must  first  be  seen  if  Rev.  Stat.  845  (Lan.  2104)  passed  in  1904,  has  done 
away  with  the  rights  of  a  prosecuting  attorney  to  be  paid  as  provided 
for  in  Rev.  Stat.  1278a  (Lan.  2657).  The  paragraph  of  Rev.  Stat.  845 
(Lan.  2104)  referred  to  is  as  follows: 

"(Legal  counsel.)  "Whenever  the  board  of  county  commissioners 
of  any  county  deems  it  advisable,  it  may  employ  legal  counsel  and  tl.-> 
necessary  assistants  upon  such  ten^a  as  it  may  deem  for  the  best 
interests  of  the  county,  for  the  performance    of    the    duties    herein 
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enumerated.  Such  counsel  shall  be  the  legal  adviser  of  the  board  of 
county  commissioners  and  the  board  of  control,  where  there  is  such 
board,  and  of  all*  other  county  officers,  of  the  annual  county  board  of 
equalization,  the  decennial  county  board  of  equalization,  the  decennial 
county  board  of  revision,  and  the  board  of  review;  and  any  of  said 
boards  and  officers  may  require  of  hira  written  opinions  or  instructions 
in  any  matters  connected  with  their  official  duties.  He  shall  prosecute 
and  defend  all  suits  and  actions,  which  any  of  the  boards  above  named 
may  direct,  or,  to  which  any  of  said  officers  may  be  a  party,  and  shall  : 
also  perform  such  duties  and  services  as  are  now  required  to  be  per- 
formed by  prosecuting  attorneys  under  sections  799,  1277,  1278a  and 
3977  [Lan.  1763,  2655,  2657  and  6456],  of  the  Revised  Statutes,  and 
as  may  at  any  time  be  required  by  said  board  of  county  com- 
missioners." 

Counsel  for  Mr.  Rulison  have  ably  argued  that  Rev.  Stat.  845 
(Lan.  2104)  is  unconstitutional  because  it  creates  a  public  office  to  be 
filled  otherwise  than  by  election,  and  is,  therefore,  contrary  to  Art.  10, 
Sees.  1  and  2  of  the  constitution  of  Ohio.  These  sections  provide  that 
county  officers  shall  be  elected,  whereas  under  Rev.  Stat.  845  (Lan. 
2104)  the  legal  counsel  of  the  county  is  to  be  employed.  There  is  much 
force  in  this  contention ;  but  this  court  is  reluctant,  being  but  a  court 
of  inferior  jurisdiction,  to  declare  any  act  of  the  general  assembly  un- 
constitutional. Without  going  into  the  merits  of  the  argument,  there- 
fore, Rev.  Stat.  845  (Lan.  2104)  will  be  held  to  be  constitutional. 

Taking  Rev.  Stat.  845  (Lan.  2104)  to  be  constitutional,  did  the 
passing  of  said  section  by  the  legislature  take  away,  by  implication, 
from  the  prosecuting  attorney  the  duties  devolved  upon  him  by  Rev. 
Stat.  1277  (2655)  ?     The  court  is  of  the  opinion  that  it  does  not. 

Repeals  by  implication  are  not  favored.  This  has  been  laid  down 
several  times  by  the  Supreme  Court  of  Ohio. 

"Repeals  by  implication  are  not  favored,  especially  under  our  pres- 
ent constitution ;  and  it  is  a  well-settled  rule  of  construction,  applicable 
to  all  remedial  laws,  that  where  a  new  remedy  or  mode  of  proceeding 
is  authorized,  without  an  express  repeal  of  the  former  one  relating  to 
the  same  matter,  it  is  to  be  regarded  as  merely  cumulative,  creating  a 
concurrent  remedy,  and  not  as  abrogating  the  former  mode  of  pro- 
cedure." Raudehaugh  v.  Shelley,  6  Ohio  St.  307,  316;  Gallup  v. 
Lorain  Co.  (Comrs.)  20  Ohio  St.  824;  State  v.  Newton,  26  Ohio  St.  200, 
204;  State  v.  Railway,  36  Ohio  St.  434. 

Of  course  if  Rev.  Stat.  845  (Lan.  2104)  and  Rev.  Stat.  1277  (Lan. 
2655)  are  both  in  force,  then  there  are  two  persons  in  this  county 
authorized  to  bring  actions  to  recover  money  withheld  from  the  county 
treasury;  and  that  such  is  the  case  is  the  opinion  of  the  court. 

Against  this  view  the  committee  advances  the  following  argument: 
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In  Rev.  Stat.  799,  1274  and  3977  (Lan.  1763,  2652  and  6456),  the 
legal  duties  to  be  performed  by  the  prosecuting  attorney  in  counties 
where  there  is  no  county  solicitor  are  taken  out  of  his  hands  by  ex- 
press words  in  these  statutes,  wherever  there  is  a  county  solicitor  in  the 
same  county;  that  in  these  three  sections  it  is  evidently  the  intent  of 
the  legislature  that  the  county  prosecutor  and  county  solicitor  are  not 
both  to  have  the  same  duties  to  look  after;  and  that,  therefore,  when 
Rev.  Stat.  845  (Lan.  2104)  was  passed,  it  must  have  been  the  intent  of 
the  legislature  that  as  soon  as  legal  counsel  was  employed  by  the  county 
commissioners  in  this  county,  the  duties  enumerated  in  Rev.  Stat.  1277 
(Lan.  2655)  must  be  attended  to  by  such  legal  counsel  alone,  and  not 
by  both  him  and  the  county  prosecutor.  This  argument  cuts  both  ways. 
It  would  be  just  as  reasonable  to  hold  that  because  the  legislature  had 
in  Rev.  Stat.  799,  1274  and  3977  (Lan.  1763,  2652  and  6456)  provided 
that  two  functionaries  are  not  to  attend  to  the  same  duties,  the  omission 
to  so  provide  in  Rev.  Stat.  845  (Lan.  2104)  was  intentional ;  and  that, 
when  the  county  legal  counsel  was  given  the  power  to  collect  money  due 
to  the  county,  it  was  intended  that  both  he  and  the  county  prosecuting 
attorney  should  be  clothed  with  the  same  power. 

If  the  legal  counsel  employed  by  the  county  commissioners  alone 
has  power  to  bring  the  actions  mentioned  in  Rev.  Stat.  1277  (Lan.  2655) 
as  is  contended  by  the  committee,  then  serious  complications  arise.  The 
legal  counsel  is  required  by  Rev.  Stat.  845  (Lan.  2104),  among  other 
duties,  to  defend  all  the  county  boards  and  county  officers;  while  un- 
der Rev.  Stat.  1277  (Lan.  2655)  the  same  boards  and  officers  are  to  be 
proceeded  against  for  acting  in  violation  of  duty  affecting  the  public 
moneys  of  the  county.  How  can  the  legal  counsel  bring  such  proceed- 
ings under  Rev.  Stat.  1277  (Lan.  2655),  when  under  Rev.  Stat.  845' 
(Lan.  2104)  he  is  Bound  to  "defend  all  suits  and  actions"  against  these 
boards  and  officers? 

The  conclusion  of  the  court  is,  that  Mr.  Rulison  had  the  right  to 
bring  these  actions  to  recover  this  money  due  to  the  county. 
•  ••••••••••• 

The  opinion  was  expressed  from  the  bench  during  the  hearing  on 
this  motion,  and  has  been  repeated  above,  that  Mr.  Rulison  is  not  en- 
titled under  the  law  to  be  paid  for  work  which  it  was  his  duty  to  do 
as  prosecuting  attorney  of  this  county,  in  searching  for,  and  pre- 
senting to,  the  grand  jury  evidence  upon  wThich  to  base  indictments  of 
these  defendants  and  others  for  embezzlement. 

Mr.  Rulison  in  fact  does  not  claim  compensation  for  any  such 
services,  but  he  maintains  that  a  large  amount  of  hard  work  was  done 
by  him  in  recovering  this  great  sum  of  money  for  the  county  which 
was  over  and  above  the  work  of  finding  evidence  to  present  to  the  con- 
sideration of  the  grand  jury.     For  any  such  work  done  by  him  he  is 
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entitled  to  be  paid  under  the  provisions  of  Rev.  Stat.  1278a  (Lan. 
2657)    quoted  above. 

The  work  done  by  Mr.  Rulison,  in  pursuing  these  defendants  and 
recovering  this  money,  was  prompt,  vigorous,  fearless  and  thorough. 
The  Drake  committee  appointed  by  the  legislature  to  investigate  the 
affairs  of  this  county,  reported  as  a  result  of  their  work  that  the  de- 
fendants in  these  cases  had  received  as  interest  on  the  county  funds  at 
least  $67,370.81  (see  agreed  statement  of  facts,  paragraph  8).  While 
the  investigation  before  the  grand  jury  was  going  on,  Mr.  Rulison  with 
the  help  of  all  the  assistants  in  his  office,  by  means  of  arduous  work 
by  night  and  day,  including  Sundays,  obtained  evidence  which  showed 
the  receipt  by  these  defendants  of  $127,137.81    (Id.,   paragraph  9). 

Not  yet  satisfied,  Mr.  Rulison  employed  an  expert  accountant,  who, 
with  his  assistants,  worked  night  and  day  under  the  direction  and  ad- 
vice of  Mr.  Rulison  until  it  was  disclosed  that  the  total  sum  received 
by  these  defendants  amounted  to  $211,076.29  (Id.,  paragraphs  10  and 
11).  Later  an  additional  sum  was  found  to  be  due,  making  a  total 
of  $214,298.76  (Id.,  paragraph  15). 

But  conceding  that  this  work  was  done  by  Mr.  Rulison  with 
fidelity  and  energy,  which  no  one  can  question,  still  he  was  bound  to  do 
it  as  the  public  prosecutor,  for  it  was  his  duty  to  lay  before  the  grand 
jury  all  the  evidence  in  these  transactions  in  case  that  body  should  see 
fit  to  return  indictments.  The  reason  why  he  was  bound  -to  put  in  all 
the  evidence  will  be  given. 

It  has  been  argued  by  Mr.  Rulison 's  counsel  that  after  the  grand 
jury  had  found  that  $127,137.81  had  been  received  by  the  treasurer  and 
ex-treasurers  from  the  banks,  Mr.  Rulison  could  have  used  this  as  evi- 
dence in  a  prosecution  just  as  well  as  a  larger  sum,  so  that  his  duty 
as  prosecuting  attorney  in  the  collection  of  evidence  ended  there,  and 
he  was  not  bound  to  go  further;  that  in  cases  of  embezzlement,  it  is 
customary  to  select  one  clearly  established  item  of  taking  and  rest  the 
prosecution  upon  this  alone,  leaving  out  all  other  takings,  because 
the  case  is  thus  simplified  and  more  easily  understood  by  a  jury,  con- 
viction is  more  likely  to  follow,  and  the  punishment  for  the  one  item 
satisfies  the  demands  of  justice. 

It  is  true  that  this  is  the  usual  and  best  course  in  cases  of  ordinary 
embezzlement;  and  if  the  receiving  of  the  money  from  the  banks  by 
these  defendants  could  have  been  prosecuted  under  the  ordinary 
statutes  defining  embezzlement,  then  Mr.  Rulison  would  have  done  his 
full  duty  as  prosecuting  attorney  when  he  had  disclosed  one  or  two 
clearly  proved  takings  upon  which  to  base  an  indictment.  Beyond  this 
he  need  not  have  gone  to  secure  a  conviction ;  and  if  he  had  dug  deeper 
and  disclosed  large  additional  sums  due  to  the  county,  it  might  well 
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have  been  said  that  in  so  doing  he  was  performing  a  duty  not  called 
for  in  his  capacity  as  a  prosecutor. 

But  one  of  the  sections  of  the  statutes — Rev.  Stat.  6841  (Lan. 
10448) — which  defines  what  constitutes  the  embezzlement  of  public 
money,  provides  for  the  punishment  of  this  crime  not  only  a  term  of 
imprisonment  in  the  penitentiary,  but  also  a  fine  in  double  the  amount 
of  money  and  other  property  embezzled,  which  fine  shall  operate*  as  a 
judgment  at  law  on  all  of  the  estate  of  the  party  sentenced. 

If  a  prosecution  against  these  defendants  were  based  upon  Rev. 
Stat.  6841  (Lan.  10448),  then  it  would  be  necessary  to  insert  in  the  in- 
dictment the  entire  amounts  received  from  the  banks  by  each  defendant 
while  acting  as  county  treasurer.  Unless  these  amounts  were  set  forth 
in  the  indictments,  the  amounts  could  not  have  been  offered  in  evidence 
against  the  defendants,  the  proper  extent  of  the  fines  to  be  imposed 
could  not  have  been  determined  by  the  court  in  case  of  conviction,  and 
no  judgments  against  the  estate  of  the  person  sentenced  could  have 
been  entered. 

It  was  part  of  the  duty  of  the  prosecuting  attorney  therefore  to 
find  just  what  these  amounts  were  to  their  fullest  extent,  and  if  the 
grand  jury  found  true  bills,  to  have  these  amounts  incorporated  in  the 
indictments  when  they  were  presented  to  the  foreman  of  the  grand 
jury  to  be  indorsed  with  his  signature. 

The  grand  jury  did  not  see  fit  to  find  true  bills  in  these  cases. 
Their  reasons  for  not  doing  so  were  set  forth  in  a  report  to  the  court. 
That  report  is  part  of  the  records  of  the  court  and  is  now  public 
history.  What  those  reasons  were  we  are  not  concerned  with  here.  No 
opinion  is  expressed  here  as  to  whether  or  not  it  was  practicable  to 
bring  prosecutions  under  Rev.  Stat.  6841  (Lan.  10448)  against  all  the 
persons  involved  in  these  various  transactions.  But  in  whatever  light 
the  matter  may  be  viewed,  it  still  remains  true  in  the  opinion  of  the 
court  that  the  transactions  were  properly  taken  before  the  grand  jury, 
and  that  that  body  was  entitled  to  be  informed  of  the  entire  amounts 
received  by  the  treasurers  from  the  banks  for  the  use  of  the  deposits. 
If  $87,000  additional,  paid  by  the  banks  to  the  treasurer  and  the  ex- 
treasurers,  was  found  by  Mr.  Rulison  with  the  assistance  of  experts 
after  the  grand  jury  had  got  through  with  its  inquiries,  then  Mr.  Ruli- 
son .simply  failed  to  get  all  the  facts  before  that  body.  This  is  not 
said  in  a  spirit  of  blame.  Mr.  Rulison  did  praiseworthy  work  in  get- 
ting as  much  truth  as  he  did  before  the  grand  jury.  It  would  have 
been  considerable  expense  to  the  county,  no  doubt,  to  have  held  the 
.grand  jury  in  session  while  experts  worked  upon  the  books.  But  what- 
ever the  objections  may  have  been,  it  still  remains  true  that  it  was  the 
duty  of  Mr.   Rulison  to  have  put  before  the  grand  jury  the  entire 
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amounts  received  from  the  banks  by  these  defendants  for  the  reasons 
given. 

For  the  discovery  of  this  additional  sum  of  $87,000  by  Mr.  Ruli- 
son  after  the  grand  jury  had  ceased  their  investigations,  Mr.  Rulison 
is  not  ent^Jftd  to  compensation  in  the  opinion  of  the  court  any  more 
than  he  is  entitled  to  be  paid  for  the  discovery  of  the  $127,137.81  which 
was  brought  out  while  the  grand  jury  -was  in  session. 

There  were  services  performed  by  Mr.  Rulison,  however,  for  which 
he  is  entitled  to  be  *paid.  He  made  demands  upon  these  defendants 
from  time  to  time  as  the  amounts  disclosed  by  the  investigation  grew 
in  size ;  he  consulted  with  their  attorneys ;  -and  he  collected  and  handled 
with  accuracy  and  care  this  enormous  sum  of  money.  He  placed  the 
money  where  it  earned  interest  while  it  was  in  his  custody;  he  brought 
these  suits  against  the  defendants  because  the  money  could  be  legally 
got  into  the  treasury  in  no  other  way ;  and  finally  he  safely  paid  the 
entire  sum  with  interest  accrued  into  the  treasury  of  the  county. 

Upon  the  question  of  payment,  the  committee  in  their  report  say: 

"We  believe  that  his  compensation  should  be  fixed,  if  the  court  de- 
termine that  he  is  entitled  to  compensation,  not  by  a  percentage  upon 
the  amounts  recovered,  but  by  an  allowance  for  time  somewhat  com- 
mensurate with  the  value  of  his  time  as  valued  by  the  legislature  in 
fixing  his  salary:" 

Mr.  Rulison  got  about  $6,300  during  the  year  1906.  To  argue  that 
because JVIr.  Rulison  got  $6,300  for  a  year's  work  in  the  prosecution  of 
felonies  for  the  county,  that  his  time  is,  therefore,  worth  just  about 
the  same  when  he  comes  to  act  for  the  county  as  its  legal  representative 
in  civil  cases  of  unusual  importance,  is  not  sound.  First,  because  the 
former  kind  of  work  is  of  a  much  cheaper  sort  from  a  lawyer's  stand- 
point than  the  latter  kind;  and  second,  because  Mr.  Rulison 's  salary  is 
his  annual  retainer  from  the  county,  and  it  is  not  fair  to  judge  the 
value  of  a  lawyer's  time  by  the  size  of  an  annual  retainer.  If  the 
committee's  rule  were  to  be  followed,  Mr.  Rulison  would  be  entitled 
to  not  over  $200  for  his  services  in  collecting  $214,998.76. 

Some  of  the  lawyers  introduced  as  witnesses  by  the  committee, 
testified  that  if  Mr.  Rulison  was  entitled  to  legal  compensation  at  all, 
that  his  services,  excluding  all  work  done  by  Mr.  Rulison  in  his  capacity 
as  prosecutor,  were  worth  $3,000.  One  lawyer  fixed  the  fee  at  $1,000; 
No  witnesses  upon  this  point  were  called  by  Mr.  Rulison,  the  evidence 
in  his  behalf  being  in  the  form  of  fifteen  affidavits  referred  to  above 
and  now  ruled  out  by  the  court  as  incompetent;  so  that  there  is  no 
evidence  in  the  case  upon  Mr.  Rulison 's  side  of  this  question. 

But  the  court  has  the  right  to  use  its  own  judgment  in  such  a  mat- 
ter, and  to  the  court  it  seems  that  even  $3,000  is  not  fair  payment  to 
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Mr.  Rulison  for  the  services  in  question.  No  honest  and  reputable 
member  of  the  bar  would  collect  $214,998.76  in  three  different  cases 
from  three  different  defendants,  the  collection  of  the  money  involving 
the  determination  of  legal  questions  and  negotiations  with  able  opposing 
counsel,  and  the  payment  of  the  fee  "being  contingent  upo#4he  amount 
collected,  for  twice  $3,000.  In  the  opinion  of  the  court,  $7,500  would 
be  a  fair  allowance  for  the  work  done. 

The  court  regrets  that  many  arguments  advanced  by  counsel  upon 
both  sides  must  be  passed  without  notice  in  this  opinion.  All  have  been 
considered,  but  the  limits  of  the  written  opinion  will  not  admit  of  their 
discussion  here. 

One  point,  however,  made  by  one  of  the  committee  in  his  oral  argu- 
ment ought  to  be  noticed.  The  argument  was  made,  that  public  policy 
forbids  the  payment  of  a  prosecuting  attorney  for  getting  back  money 
that  is  turned  into  his  hands  to 'stop  the  finding  of  indictments. 

That  is  true,  but  it  is  not  put  strong  enough.  Not  only  should 
he  receive  no  pay ;  he  ought  to  be  put  into  the  penitentiary.  Even  the 
taking  of  money  from  embezzlers  in  good  faith  by  public  prosecutors 
to  repay  to  its  owners,  when  the  prosecution  of  the  offender  was  still 
pressed  with  vigor  notwithstanding  the  return  of  the  money,  has  al- 
ways met  the  disapproval  of  the  judges  as  a  practice  likely  to  lead  to 
corruption.  A  public  prosecutor  ought  not  to  turn  his  office  into  a  col- 
lection agency.  In  a  case  like  this,  however,  where  the  money  taken 
was  public  money  and  the  law  requires  the  prosecuting  attorney  to  col- 
lect it,  he  ought  to  obey  the  law.  If  the  grand  jury  failed  to  return 
true  bills  in  these  cases  because  the  money  was  paid  back,  this  was 
wrong  on  their  part.  Still  it  is  not  a  reason  for  refusing  payment  to 
Mr.  Rulison  for  work  done  unless  he  influenced  the  grand  jury  to 
violate  their  oaths,  which  no  one  has  charged  against  him. 

One  other  thing  may  be  referred  to.  It  has  been  mentioned,  if 
not  advanced  as  an  argument,  that  at  the  time  Mr.  Rulison  was*  doing 
this  work  he  stated  to  the  reporters  that  he  did  not  intend  to  ask  for 
pay.  This  fact  cannot  affect  his  legal  right.  If  a  man  were  to  sue 
for  a  debt  and  an  answer  was  filed  alleging  that  the  plaintiff  had  once 
said  he  did  not  intend  to  collect  the  debt,  a  demurrer  to  the  answer 
would  have  to  be  sustained. 

An  order  that  Mr.  Rulison  be  paid  the  sum  of  $7,500  will  be  made, 
with  all  his  expenses  in  the  premises;  and  the  costs  of  this  motion  will 
be  taxed  against  the  fund  collected. 
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ADVERSE  POSSESSION— BOUNDARIES. 

[Van  Wert  Common  Pleas,  August  30,  1906.] 
*J.  W.   WlLBON  ET  AL.  V.   GEORGE   SlDLE  ET   AL. 

1.  Established  Fence  as  Evidence  of  Boundabt. 

Partition  fences  established  while  the  original  monuments  were  in  exist- 
ence and  recognized  by  the  adjoining  owners  as  being  on  the  line  is 
better  evidence  of  the  true  boundary  than  surveys  made  after  the  original 
monuments  have  been  lost 

2.  Advebse  Possession  of  Pabt  of  Boundabt  Gives  Title  to  Whole. 

Possession  of  disputed  land  at  one  end  of  the  boundary  of  two  lots  being 
adverse  for  the  prescriptive  period,  the  title  acquired  extends  the  whole 
length  of  the  lot,  and  a  temporary  vacancy  caused  by  moving  oft  an  old 
building  and  erecting  a  new  one  does  not  constitute  an  interruption  of 
possession  when  there  is  no  intention  to  abandon  possession. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Adverse  Possession,"  H  149- 
157.— Ed.] 

[Syllabus  approved  by  the  court.] 

Dailey  &  Allen,  for  plaintiffs. 

T.  J.  Trippy  and  W.  F.  Corbett,  for  defendants: 

Neighborhood  report  cannot  contradict  record  evidence.  McCoy 
v.  Oalloway,  3  Ohio  282  [17  Am.  Dec.  591].  1  Greenleaf,  Evidence 
Sec.  145. 

None  of  the  witnesses  are  disputed  and  the  facts  so  testified  to, 
must  therefore  Be  taken  as  established.  McAllister  v.  Hartzell,  60  Ohio 
St.  69  [53  N.  E.  Rep»715]. 

Effect  of  party  wall  agreement,  and  the  rights  of  the  defendants 
thereunder  in  equity.  WUloughby  v.  Lawrence,  116  111.  11  [4  N.  E. 
Rep.  356;  56  Am.  Rep.  758];  Hall  v.  Gexjer,  7  Circ.  Dec.  436  (14  R. 
229). 

MATTHIAS,  J. 

This  is  an  action  in  ejectment.  The  plaintiffs  seek  to  oust  the  de- 
fendants from  the  possession  of  a  strip  of  land  twenty-one  inches  in  width 
off  the  north  end  of  the  south  half  of  in-lots  Nos.  63  and  64  in  the 
original  plat  of  the  village  (now  city)  of  Van  Wert.  Plaintiffs  say  that 
they  are  the  owners  of  said  strip,  being  seized  in  fee  simple  thereof,  and 
that  the  defendants  unlawfully  keep  plaintiffs  out  of  the  possession  of 
said  premises. 

The  answer  of  defendants  contains  three  separate  defenses:  (1) 
A  general  denial;  (2)  The  statute  of  limitations  as  a  bar;  (3)  A  con- 
tract entered  into  January  19, 1888,  between  the  defendant,  G.  W.  Sidle, 
then  the  owner  of  the  south  half  of  the  north  half  of  said  lots,  and  G. 
M.  Saltzgaber,  then  the  owner  of  the  north  half  of  the  south  half  of 
said  lots  Nos.  63  and  64,  whereby  it  was  agreed  that  in  erecting  a  brick 


•Error  not  prosecuted. 
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building,  then  about  to  be  erected  by  Sidle  on  his  said  premises,  the  south 
wall  thereof,  which  was  to  be  twelve  inches  in  width,  should  be  con- 
structed on  the  line  between  said  lots,  so  that  the  half  thereof  should  rest 
upon  the  premises  of  said  Saltzgaber,  and  that  the  said  Saltzgaber,  his 
heirs  and  assigns,  should  have  the  privilege  of  using  said  wall  upon  the 
payment  of  the  reasonable  value  of  the  same;  that  thereupon,  said  Sidle 
constructed  a  two-story  brick  building  with  the  south  wall  thereof,  a 
twelve  inch  brick  wall,  on  and  along  the  line  between  the  lands  so  pos- 
sessed by  the  said  Saltzgaber  and  the  said  lands  of  the  defendant, 
Sidle,  with  six  inches  thereof  resting  and  standing  upon  the  lands  so 
possessed  by  said  Saltzgaber;  that  the  premises  then  possessed  by  Saltz- 
gaber were  by  mesne  conveyances  transferred  and  conveyed  to  the  plain- 
tiffs herein;  that  the  defendant,  Anna  Sidle,  acquired  and  holds  title 
from  and  through  the  defendant  G.  W.  Sidle;  that  since  said  time  de- 
fendants have  maintained  saicl  party  wall  so  constructed,  and  that  such 
possession  and  occupancy  by  said  wall  has  been  open,  visible,  notorious 
and  continuous,  and  that  plaintiffs  have  had  at  all  times  full  notice  and 
knowledge  thereof. 

The  reply  denies  the  averments  of  the  answer.  By  agreement  a  jury 
was  waived  and  case  submitted  to  the  court. 

For  the  purpose  of  establishing  the  boundary  line  between  the 
north  half  and  the  south  half  of  said  lots  Nos.  63  and  64,  the  plaintiffs 
measure  from  the  corner  of  an  iron  column  in  what  is  known  as  the 
Kauke  building,  at  the  corner  of  Main  and  Washington  streets.  The 
measurements  made  by  the  surveyors,  Giffin,  Beatty  and  Ballard,  using 
that  iron  column  as  a  starting  point  show  that  the  south  line  of  the 
defendant's  brick  building  is  twenty-one  inches  south  of  the  middle  line 
of  said  lots  Nos.  63  and  64. 

It  is  conceded  that  the  iron  column  referred  to  is  not  an  original 
monument,  nor  is  it  the  perpetuation  of  an  original  monument.  The 
original  monument  of  the  plat  of  Van  Wert  was  located  at  the  south- 
east corner  of  the  public  square,  which  the  record  informs  us  was  132 
feet  by  HSy2  feet,  being  the  lots  upon  which  the  courthouse  now  stands. 
"At  the  southeast  corner  thereof,"  the  record  reads,  "is  planted  a 
white  stone  about  four  by  ten  inches,  for  making  future  surveys  from. ' f 
This  original  plat  was  made  in  1835.  In-lots  Nos.  63  and  64  were  part 
of  the  original  plat,  as  was  also  in-lot  25  upon  which  the  Kauke  building 
was  constructed  in  the  year  1861.  It  appears  from  the  evidence  that  the 
original  monument  above  referred  to  was  then  standing  at  the  southeast 
corner  of  the  court  yard,  but  when  it  disappeared  we  are  not  informed. 

It  appears  that  for  some  years  the  Kauke  corner  has  been  used  by 

surveyors  as  a  starting  point  for  surveys  and  measurements,  although 

there  is  no  evidence  that  such  corner  was  so  located  and  established  by 

•^ferenee  to  the  original  monument.     The  first,  and  in  fact  the  only, 
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record  showing  the  use  of  the  iron  column  at  the  Kauke  corner  as  a 
monument  for  surveys,  is  the  record  of  the  Frisbie  addition^  surveyed 
and  platted  in  1873,  where  is  is  said  that — 

"The  starting  point  from  which  this  addition  was  surveyed  and 
laid  out  and  with  which  it  corresponds,  is  on  the  north  line  of  Main 
street  and  east  line  of  Walnut  street,  at  the  southwest  corner  of  lot 
35  in  the  original  plat  of  said  town  of  Van  Wert,  which  point  is  recog- 
nized as  a  point  to  make  surveys  from  in  said  original  plat  and  in 
accordance  with  the  survey  of  this  addition.  Said  southwest  corner  of 
said  lot  35  is  situated  sixty  rods,  two  feet  and  six  and  one-half  inches 
east  of  the  southwest  corner  of  the  base  of  the  iron  column  in  the  south- 
west corner  of  the  brick  building  erected  en  lot  No.  25  in  said  original 
plat." 

We  agree  with  the  suggestion  made  that  the  fact  that  the  Kauke 
corner  was  established  and  said  building  erected  while  the  original 
monument  still  remained  gives  rise  to  a  presumption  that  such  corner 
was  located  with  reference  to  said  original  monument,  and  we  find 
authorities  to  support  this  view,  from  some  of  wThich  we  shall  quote  fur- 
ther along.  It  should  be  observed,  however,  as  we  go  along,  that  all  that  is 
said  upon  the  subject  by  the  authorities  to  which  we  shall  refer,  is  as  well 
applicable  to  the  contention  which  the  defendants  make,  that  a  similar 
presumption  favors  the  location  of  the  line  claimed  by  them,  for  it  ap- 
pears from  the  undisputed  evidence  that  prior  to  1865,  a  board  and  past 
fence  extended  east  and  west  on  a  line  between  the  north  half  and  south 
half  of  said  lots,  and  that  upon  the  line  of  such  fence  the  former  as  well 
as  the  present  building  was  constructed. 

In  Beaabien  v.  Kellogg,  69  Mich.  328,  333  [37  N.  W.  Rep.  691]  it 
is  said : 

1  'Ancient  fences  used  by  a  surveyor  in  attempting  to  reproduce 
an  old  .survey  are  strong  evidence  of  the  location  of  the  original  lines, 
and,  if  they  have  stood  for  twenty  or  thirty  years,  should  be  taken  as 
indicating  such  lines  as  against  evidence  of  a  survey  ignoring  such 
fences,  and  assuming  a  starting  point  at  a  certain  street  because  agreed' 
upon  by  surveyors  as  the  true  line. 

"It  will  not  do  to  permit  boundaries  to  be  disturbed  and  moved 
upon  a  survey  made  from  an  assumed  starting  point,  without  some  proof 
of  its  being  a  true  line  located  and  fixed  by  the  original  survey  and  upon 
which  parties  may  have  acted  and  made  valuable  improvements. 

"In  the  absence  of  original  monuments,  evidence  is  admissible  to 
the  location  of  lots  and  blocks,  and  lines  and  corners  of  lots  and  blocks 
thereby  established  as  indicated  by  old  fences,  old  buildings  and  the 
streets  as  laid  out  and  used  for  many  years,  and  stakes  and  monuments 
established  by  former  surveyors."  Madison  (City)  v.  Mayers,  97  Wis. 
399  [73  N.  W.  Rep.  43;  40  L.  R.  A.  635;  65  Am.  St.  Rep.  127].    See, 
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also,  Diehl  v.  Zanger,  39  Mich.  601;  Hoffman  v.  Port  Huron  (City), 
102  Mich.  417  [60  N.  W.  Rep.  831] ;  Stewart  v.  Carleton,  31  Mich.  270; 
Case  v.  Trapp,  49  Mich.  59;  Racine  (City)  v.  Emerson,  85  Wis.  80  [55 
N.  W.  Rep.  177;  39  Am.  St.  Rep.  819] ;  Oilman  v.  Brown,  115  Wis.  1 
[91  N.  W.  Rep.  227] ;  Lieberthal  v.  Montgomery,  121  Mich.  369  [80  N. 
W.  Rep.  115] ;  Welton  v.  Poynter,  96  Wis.  346  [71  N.  W.  Rep.  597]. 

While  we  do  not  find  it  necessary  to  decide  the  question  as  to 
whether  the  monument  at  the  Kauke  corner  has  such  a  presumption  in 
its  favor  as  to  warrant  its  use  as  a  starting  point  for  surveys  in  the 
city  of  Van  Wert,  because  of  other  questions  appearing  in  this  case, 
yet  we  have  attempted  to  go  into  the  question  for  the  reason  that  it  has 
been  a  rather  mooted  one.  The  same  question  has  appeared  in  other 
controversies  which  have  found  their  way  iirto  this  court,  and  I  think, 
invariably  the  matter  was  left  undecided  and  unsettled.  All  the  au- 
thorities agree  that  under  circumstances  such  as  presented  in  this  case, 
it  is  the  duty  of  the  surveyor  not  to  determine  the  location  of  lots  or 
lot  lines  by  an  absolutely  accurate  survey ;  that  the  question  is  not  how 
an  accurate  survey  would  locate  them,  but  how  the  original  stakes  located 
them.  No  rule  is  more  inflexible  in  real  estate  matters  than  that  monu- 
ments control  course  and  distance.  Justice  Cooley,  in  Diehl  v.  Zanger, 
supra,  says,  page  605 : 

"The  city  surveyor  should,  therefore,  have  directed  his  attention  to 
the  ascertainment  of  the  actual  location  of  the  original  landmarks  set 
by  Mr.  Campan,  and  if  those  were  discovered  they  must  govern.  If 
they  are  no  longer  discoverable,  the  question  is  where  they  werfc  located ; 
and  upon  that  question  the  best  possible  evidence  is  usually  to  be  found 
in  the  practical  location  of  the  lines,  made  at  a  time  when  the  original 
monuments  were  presumably  in  existence  and  probably  well  known.' ' 

But  it  is  also  said  by  the  same  eminent  justice : 

4 'As  between  old  boundary  fences,  and  any  survey  made  after 
the  monuments  have  disappeared,  the  fences  are  by  far  the  better  evi- 
dence of  what  the  lines  of  the  lot  actually  are." 

It  will  be  seen  that  the  rule  thus  clearly  stated  under  the  evidence 
appearing  in  this  case,  probably  justifies  the  use  of  the  Kauke  corner 
as  a  monument  from  which  to  make  measurements  and  surveys ;  but  if 
measurements  made  from  that  corner,  from  that  monument,  conflict 
with  the  lines  of  lots  also  in  the  original  plat  of  the  town  fixed  and  estab- 
lished at  about  the  same  time,  and  fences  constructed  to  mark  such 
lines,  why  should  the  one  have  preference!  The  same  evidence  which 
shows  that  said  original  monument  remained  in  its  place  at  the  corner 
of  the  court  yard  after  the  Kauke  corner  was  located,  shows  also  that 
it  was  there  after  the  time  when,  according  to  positive  evidence,  the 
fence  marking  the  disputed  boundary  was  located  and  constructed.  It 
appears,  further,  that  a  stake  was  planted  at  the  last  named  location 
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at  the  west  end  of  said  fence,  which  stake  was  pointed  out  to  Mr.  Sidle 
at  or  prior  to  the  time  of  his  purchase  of  said  premises.  The  fence  was 
constructed  some  time  prior  to  1865,  and  was  maintained  until  1883, 
or  rather  a  part  of  it,  possibly  half  across  the  lots,  frame  buildings  hav- 
ing been  placed  upon  the*  north  lot,  which  belonged  to  Longsworth,  and 
extended  to  the  line  of  said  fence.  In  1865  and  for  some  years  there- 
after, the  north  half  of  said  lots  belonged  to  Longsworth  and  the  south 
half  to  Clark.  From  1865  until  1873,  Longsworth  lived  on  his  part  of 
said  lots,  and  said  fence  extended,  we  are  told  by  Mrs.  Longsworth, 
across  the  lots  dividing  their  portion  from  that  of  Mr.  Clark.  Just  when 
any  portion  of  said  fence  was  removed  or  was  destroyed,  and  said  build- 
ings placed  on  the  Longsworth  lot  is  not  disclosed.  We  find  them  there 
in  1882. 

The  following  year  said  premises — that  is,  the  south  third  of  the 
north  half  of  said  lots — was  purchased  by  defendant,  G.  W.  Sidle,  from 
Longsworth.  At  that  time  two  small  frame  buildings  occupied  the  front 
of  said  premises  and  extended  to  the  disputed  line,  possibly  beyond. 
At  some  time  prior  to  that,  a  brick  building  had  been  erected  upon  the 
middle  third  of  the  north  half  of  said  lots.  This  is  known  as  the  Alexan- 
der lot.  In  1883,  Sidle  caused  to  be  constructed  a  frame  building  in  the 
rear  of  his  south  room.  This  room  was  from  twenty-five  to  twenty-nine 
feet  in  length,  the  old  room  in  front  of  it  being  probably  fifteen  feet  east* 
and  west.  At  the  time  said  room  was  erected  it  was  so  located  that  the 
south  wall  thereof,  was  twenty-four  feet  south  of  the  Alexander  building 
and  in  line  with  the  remainder  of  said  fence.  It  further  appears  that 
in  the  rear  of  the  Sidle  lot,  possibly  ten  or  twelve  feet  from  the  east 
end  thereof,  stood  an  ice  house  which  was  also  on  a  line  with  said  fence 
and  from  which  the  fence  extended  east  some  distance.  Thus  according 
to  the  evidence,  was  the  Sidle  lot  occupied  and  used  until  the  year  1888, 
when  the  frame  buildings,  except  the  ice  house,  were  removed  to  make 
place  for  the  brick  business  building  which  now  stands  on  said  lot, 
eighty  feet  east  and  west.  It  appears  from  the  evidence,  that  the  stake 
before  referred  to,  was  found  in  1888  when  the  excavation  was  made 
for  the  south  wall  of  the  brick  building  and  that  it  stood  twenty-four 
feet  south  of  the  Alexander  building. 

Thus  it  appears  that  the  line  claimed  by  Sidle  and  his  predecessor 
in  title  as  the  line  between  the  north  half  and  the  south  half  of  said 
lots  was  the  line  of  the  old  fence — twenty-four  feet  south  of  the  Alexan- 
der building — and  that  such  line  was  claimed  together  with  some  occu- 
pancy or  visible  sign  of  such  claim  from  1865  until  the  present  time. 
The  measurements  made  by  the  surveyors  and  shown  upon  the  plat 
introduced  in  evidence  by  the  plaintiffs,  rather  supports  the  defendants 
in  this  contention  that  such  has  been  claimed  and  considered  to  be  the 
true  line,  if  not  acquiesced  in.    This  plat  shows  that,  whereas  the  original 


306  SUPERIOR  AND  COMMON  PLEAS  COURTa  [17 

Van  Wert  Common  #Pleaa. 

plat  of  Van  Wert  indicates  that  the  lot  on  the  corner  of  Main  and  Wash- 
ington streets  is  but  132  feet,  its  south  line  as  built  upon  and  occupied 
is  .85  of  a  foot  further  south.  It  further  shows  that  the  alley  is  but 
.05  of  a  foot  short  of  its  platted  width ;  that  the  building  next  to  the  alley 
occupies  .66  of  a  foot  more  than  its  twenty-two  feet,  while  the  Alexander 
building  occupies  but  20.17  feet.  It  appears  from  the  evidence,  that 
when  the  Alexander  building  was  erected  a  strip  two  feet  wide  was 
left  on  the  south  side  thereof  for  the  purpose  of  a  joint  stairway ;  fur- 
ther appears  that  such  arrangement  was  carried  out,  and  that  a  joint 
stairway  was  constructed  when  the  Sidle  building  was  erected  by  which 
access  is  had  to  the  second  floor  of  the  Alexander  as  well  as  the  Sidle 
building,  there  being  a  front  as  well  as  rear  stairway  and  a  hall  the  full 
width  of  four  feet  the  entire  length  of  the  buildings  east  and  west  on 
the  second  floor.  If  we  take  this  fact  into  consideration,  and  we  think 
it  must  be  considered,  then  we  find  that  this  1.83  feet,  which  it  is  said 
is  the  distance  the  Sidle  building  is  too  far  south,  is  exactly  the  extra 
space  used  and  occupied  by  buildings  north  of  the  'Sidle  building.  For 
the  purpose  of  'Showing  this  more  fully,  let  us  take  first  the  distance  as 
shown  by  the  original  plat  of  Van  Wert,  commencing  at  the  Kauke 
corner. 

Platted  distances. 

Main  street   82.50 

In-lot  No.  54 132.85 

Alley     16.5 

North  half  of  63  and  64 , 66. 

Measurements  of  lots  as  occupied. 

Main  street 82.40 

In-lot  No.  54 132.85 

Alley     16.45 

First  building  on  63  and  64 22.66 

Alexander  building   20.17 

From  Alexander  wall  to  south  line  Sidle  building 24.30 


298.83 
297.00 

1.83 


I  have  said  that  these  measurements  «serve  to  support  the  contention 
of  the  defendants  that  the  line  has  been  claimed  and  maintained  where 
the  south  line  of  their  building  now  stands,  or  rather  six  inches  north 
thereof.  Let  us  note  the  fact  that  although  lot  54  takes  .85  of  a  foot 
(or  10.2  inches)  more  than  the  original  plat  gives  it,  yet  the  alley  next 
south  loses  but  .05  of  a  foot  (.3  of  an  inch) ;  thus  it  is  seen  that  the  alley 
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line,  according  to  this  measurement,  would  be  practically  ten  inches  fur- 
ther south  than  it  should  be  according  to  the  original  plat.  We  are  not 
enlightened  by  the  evidence  adduced  as  to  the  time  of  occupancy  of  said 
lot  54  or  when  the  building  was  erected  thereon,  or  when  the  building  was 
erected  next  south  of  the  alley,  nor  the  one  on  the  Alexander  lot.  We 
only  know  that  the  Alexander  building  was  erected  before  the  Sidle  build- 
ing. But  from  the  evidence  before  us  we  think  we  may  presume  that  the 
lot  fronting  upon  Main  street  was  built  upon  first,  and  lots  near  thereto 
before  those  further  away,  and  that  as  this  was  done  lines  were  estab- 
lished, fences  »erected  thereon,  and  later  buildings  erected  in  accordance 
with  such  lines.  If  then  a  mistake  was  made  in  the  measurement  of  lots 
next  to  Main  street,  giving  them  more  than  they  were  entitled  to. accord- 
ing to  the  original  plat,  does  it  not  seem  quite  probable  that  the  line 
between  these  lots  was  established  when  and  where  claimed  by  the  de- 
fendants? According  to  the  measurements  above  stated  the  Alexander 
building  and  the  Sidle  building  together  occupy  just  .03  of  a  foot  less 
than  the  44  feet  to  which  they  are  entitled. 

If  the  extra  space  given  lots  next  to  Main  street  was  not  the  result  of 
mistake  in  measurement  but  rather  of  appropriation  by  the  owners  of  the 
lots,  then  does  it  not  still  seem  quite  probable  that  owners  of  lots  should 
locate  their  property  lines  by  measurements  from  lines  theretofore  estab- 
lished and  marked?  This  especially  in  view  of  the  fact  that  the  monu- 
ments from  which  such  measurements  would  be  made  were  north  of  said 
lots.  We  think  such  presumptions  may  be  indulged  and  such  conclusions 
rationally  drawn  from  the  evidence. 

This  brings  us  back  to  the  rule  laid  down  by  Justice  Cooley,  which 
we  find  is  adopted  and  followed  by  other  authorities  cited: 

"As  between  old  boundary  fences  and  a  survey  made  after  the  monu- 
ments have  disappeared,  the  fences  are  by  far  the  better  evidence  of  what 
the  lines  of  the  lot  actually  are." 

As  supporting  our  conclusions  in  this  regard  we  also  refer  to  Welton 
v.  Poynter,  96  Wis.  346  [71  N.  W.  Rep.  597],  where  it  is  said: 

"The  presumption  that  a  fence  which  has  stood  for  thirty  years 
is  located  on  the  line  of  the  original  survey  is  not  overcome  by  the  fact 
that  upon  a  resurvey  based  upon  no  original  monument  another  line  is 
established." 

Also, 

"A  boundary  line  long  recognized  and  acquiesced  in  is  generally 
better  evidence  of  where  the  real  line  should  be  than  any  survey  made 
after  the  original  monuments  have  disappeared."  Tarpenning  v.  Can- 
non,  28  Kan.  665;  Hoffman  v.  Port  Huron,  102  Mich.  417  [60  N.  W. 
Rep.  831]. 

This  brings  us  to  the  claim  of  adverse  possession,  and  we  are  of 
opinion  that  such  defense  is  well  asserted  and  established  in  this  case, 

Digitized  by  LjOOQIC 


400  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Van  Wert  Common  Pleas. 

even  if  the  line  in  dispute  be  located  according  to  the  survey  now 
made.  The  facts  show  that  the  line  established  and  claimed  from  1863, 
was  twenty-four  feet  south  of  the  Alexander  wall.  Defendants  and  their 
immediate  grantor  had  held  possession  to  that  line  from  1865,  so  that 
such  title  ripened  in  1886,  prior  to  the  removal  of  any  buildings  from  the 
Sidle  lot.  But  it  is  contended  that  the  evidence  does  not  show  that 
Sidle 's  building  and  fence  extended  the  entire  length  of  the  line,  and, 
that  therefore,  there  was  not  the  hostile  and  exclusive  possession  required 
to  result  in  a  bar  by  the  statute  of  limitations. 

It  is  a  rule  generally  recognized  that  one  in  possession  can  acquire 
title  by  adverse  possession  only  of  the  land  actually  inclosed  and  occu- 
pied by  him  unless  he  have  color  of  title,  but  that  if  a  man  enter  a  tract 
of  land  and  under  deed  duly  recorded,  although  from  one  having  no 
legal  title,  and  has  a  visible  pccupation  only  of  part  of  it,  the  true  owner 
is  disseized  of  the  whole  tract.  Said  in  Humphries  v.  Huffman,  33  Ohio 
St.  395,  404,  that: 

"The  ground  upon  which  the  doctrine  of  constructive  possession 
is  based  is,  that  one  in  possession,  claiming  by  metes  and  bounds  under 
a  paper  title,  and  openly  and  notoriously  exercising  control  and  dominion 
on  the  land,  is  presumed  to  be  doing  so  to  the  extent  of  his  claim. 
*  *  *  The  occupancy  must  be  such  as  to  give  notice  to  the  real  owner 
of  the  extent  of  the  adverse  claim." 

This  is  undoubtedly  the  correct  rule  to  apply  in  the  case  at  bar. 
Defendants'  deed  calls  for  the  south  third  of  the  north  half  of  the  said 
lots.  Under  this  deed  they  have  claimed  their  south  line  to  be  twenty- 
four  feet  south  of  the  Alexander  wall  and  extending  east  and  west. 
The  description,  together  with  the  plat,  shows  that  wherever  the  dis- 
puted line  is,  it  is  a  line  due  east  and  west  without  curves  or  jogs,  and 
hence  occupancy  to  the  line  claimed  both  in  front  and  rear  was  such 
occupancy  as  to  give  notice  to  the  owners  of  the  south  half  of  lot  that 
the  adverse  claim  extended  entirely  across  the  lots. 

"The  principle  upon  which  the  limitation  operates,  is,  that  the 
adverse  claim  is  accompanied  by  such  an  invasion  of  the  rights  of  the 
opposite  party  as  to  give  him  a  cause  of  action,  which  he  has  failed  to 
prosecute  within  the  time  limited  by  law,  and  which  he  is  therefore 
presumed  to  have  surrendered  or  abandoned.' '  Clark  v.  Potter,  32  Ohio 
St.  49,  63 ;  Angell,  Limitations  390. 

We  think  this  view  is  not  inconsistent  with  any  reported  Ohio  case, 
and  we  find  it  supported  by  the  Supreme  Court  of  Iowa  in  the  case  of 
O'Callaghan  v.  Whisenand,  119  Iowa  566  [93  N.  W.  Rep.  579],  a  com- 
paratively recent  case,  having  been  decided  in  1903. 

Owners  of  adjoining  business  lots  in  the  city  of  Des  Moines  joined 
issue  as  to  the  location  of  their  boundary  line,  the  difficulty  having 
grown  out  of  conflicting  surveys.    Defendant's  grantor,  in  1873,  erected 
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&  business  building  upon  this  lot,  locating  his  wall  according  to  a  survey 
then  made.  In  1890,  plaintiff  came  to  erect  a  new  building  on  his  lot, 
employed  an  engineer,  who  upon  survey  determined  that  defendant's 
building  was  over  the  line,  whereupon  action  was  brought.  We  quote 
from  the  text  of  the  decision : 

"If  he"  plaintiff  "intended  to  question  the  correctness  of  the  loca- 
tion of  the  line  he  should  have  acted  within  ten  years  after  he  knew  that 
Bird  (defendant)  was  claiming  and  exercising  the  right  of  possession 
to  that  line.  Even  though  the  original  occupancy  on  the  part  of  Bird 
(the  defendant's  grantor)  was  by  mistake,  yet  from  the  time  that  he 
definitely  fixed  upon  this  line  as  his  boundary  line,  and  asserted  the 
right  to  possession  with  reference  thereto,  his  occupancy  was  up  to  that 
particular  line,  and  not  up  to  some  imaginary  line,  which  might  after- 
wards, by  survey,  be  established  as  the  correct  line  according  to  the 
original  survey  and  plat.  In  other  words,  his  possession  was  not  from 
that  time  on  by  reason  of  any  mistake,  but  by  reason  of  the  contention 
that  that  was  his  boundary. 

"It  is  further  contended  by  plaintiff,  however,  that  the  permanent 
building  erected  by  Bird  (defendant's  grantor),  on  what  he  believed 
to  be  his  eastern  boundary  line  did  not  extend  the  entire  length  of  the 
boundary,  and  that  as  to  the  line  beyond  the  building  there  has  been  no 
such  adverse  possession  or  acquiescence  as  to  conclude  the  plaintiff.  We 
see  no  merit  in  this  controversy.  It  is  clear  that  the  boundary  line  was 
supposed  to  be  a  straight  line,  and  that  it  was  established  by.  the  wall 
of  the  permanent  building  as  effectually  as  though  the  building  had 
extended  the  entire  length  of  the  line.  There  is  no  contention  that  there 
should  be  any  jog  or  offset  in  the  boundary  between  the  two  lots.  When 
Bird's  building  was  constructed  on  the  boundary  line  as  he  claimed 
it  to  be  for  a  considerable  distance,  he  was  asserting  right  of  possession 
to  that  straight  line  as  effectually  as  though  his  building  had  covered 
the  entire  depth  of  his  lot." 

In  the  case  before  us,  to  repeat  some  of  the  evidence,  it  appears 
that  the  line  claimed  by  the  defendants  was  for  many  years  marked 
by  a  fence  extending  across  the  lots  and  that  a  part  of  the  fence  re- 
mained for  more  than  twenty-one  years,  marking  the  line  claimed  and 
along  which  the  frame,  and  afterward  the  brick  building,  was  located. 
The  occupancy  was  such  as  to  give  notice  of  the  extent  of  the  adverse 
claim. 

But  it  is  urged  that  in  1888  Sidle  and  Saltzgaber  entered  into  a 
contract  whereby  it  was«  agreed  that  the  south  wall  of  the  Sidle  building 
was  to  be  so  located  that  it  would  extend  but  six  inches  south  of  the 
middle  line  of  said  lots,  and  that  any  rights  theretofore  acquired  by 
Sidle  were  thereby  surrendered.  This  contention  is  met  by  the  rule 
that  the  location  of  the  line  is  to  be  determined  by  the  fence  and  stake 
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referred  to,  rather  than  by  measurements  made  now  from  a  point  other 
than  the  original  monument.  Upon  this  point  in  addition  to  authorities 
previously  cited,  we  call  attention  to  Corey  v.  Ft.  Dodge  (City),  92  N. 
W.  Rep.  704  [118  Iowa  742],  where  it  is  said  [in  substance] : 

"The  fact  of  possession  becomes  of  importance  when  the  fact  is 
considered  that  none  of  the  original  monuments,  if  any,  marking  the 
location  of  the  block  or  street  in  dispute,  has  been  preserved ;  and  that 
no  living  witness  is  able  to  identify  the*  place  where  such  monuments 
were  platted.  *  *  *  There  attaches  to  the  lines  so  long  recognized 
a  presumption  of  correctness,  which,  if  not  conclusive,  is  to  be  overcome 
only  by  clear  and  satisfactory  proof.' ' 

It  is  clear  that  Sidle  then  considered  the  boundary  line  referred 
to  in  said  contract  to  be  as  he  had  theretofore,  and  has  since  claimed  to 
be,  and  where  title  has  become  perfect  by  adverse  possession  for  the 
statutory  period,  it  is  not  lost  by  an  admission  by  the  holder  that  the 
possession  was  not  adverse,  although  the  admission  be  in  writing,  or  by 
an  agreement  to  join  in  a  survey.  1  Cyc.  1139 ;  Lamoreaux  v.  Creveling, 
103  Mich.  501  [61  N.  W.  Rep.  783] ;  School  District  No.  4  v.  Benson, 
31  Me.  381  [52  Am.  Dec.  618] ;  Austin  v.  Bailey,  37  Vt.  219  [86  Am. 
Dec.  703]. 

Even  if  the  adverse  possession  had  not  continued  for  twenty-one 
years,  prior  to  1888,  which  we  think  clearly  it  had,  still  the  temporary 
vacancy  when  moving  off  the  old  and  erecting  new  buildings  would  not 
constitute  an  interruption  of  possession,  when  there  was  no  intention 
to  abandon  possession.    1  Cyc.  1021 ;  Clark  v.  Potter,  32  Ohio  St.  49,  65. 

The  conclusions  reached  and  above  announced,  we  believe  to  be  in 
complete  harmony  with  the  latest  reported  decision  of  the  Supreme 
Court  of  this  state  upon  the  subject  of  adverse  possession — that  of 
McAllister  v.  Hartzcll,  60  Ohio  St.  69  [53  N.  E.  Rep.  715]. 

Upon  the  issues  joined  we,  therefore,  find  for  the  defendants  and 
dismiss  the  petition  herein,  and  assess  the  costs  to  the  plaintiffs. 
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TRUSTS  AND  TRUSTEES. 

[Licking  Common  Pleas,  September  Term,  1906J 
In  re  Mary  A.  King. 

Indefinite  Trust  Lett  to  be  Executed  at  Discretion  of  Trustee  Named  Ceases 
at  Death  or  Nominee  and  Legacy  Lapses. 
A  bequest  in  a  will  of  a  sum  of  money  to  the  son  of  the  testatrix  as  trustee, 
"for  the  purpose  of  being  applied  by  him  toward  defraying  the  expense 
of  the  education  for  the  Christian  ministry  of  such  indigent  and  worthy 
young  man  as  he,  in  his  best  judgment  and  discretion,  may  select,"  creates 
a  trust  to  be  executed  by  the  trustee  named  in  the  will  only,  and,  on  his 
death  without  exercising  the  power  of  selection  conferred  by  the  will, 
the  legacy  lapses  and  becomes  subject  to  distribution,  there  being  noth- 
ing in  the  will  to  indicate  that  the  trust  may  be  executed  by  an  ap- 
pointee of  the  court  as  successor  to  the  trustee  named. 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Trusts  and  Trustees,"  §§  81-98.— 
Ed.] 

[Syllabus  approved  by  the  court] 

F.  M.  Black,  for  himself  as  trustee . 

J.  H.  Jones,  for  heirs : 

The  bequest  has  lapsed  because  the  trustee  did  not  make  the  selec- 
tion in  his  lifetime.  Page,  Wills  720  Par.  619 ;  Hadley  v.  Hadley,  147 
Ind.  423  [46  N.  E.  Rep.  823] ;  Tilden  v.  Green,  130  N.  T.  29  [28  N.  E. 
Rep.  880;  14  L.  R.  A.  33;  27  Am.  St.  Rep.  487] ;  People  v.  Powers,  147 
N.  Y.  104  [41  N.  E.  Rep.  432;  35  L.  R.  A.  502] ;  Johnson  v.  Johnson, 
92  Tenn.  559  [23  S.  W.  Rep.  114;  22  L.  R.  A.  179;  36  Am.  Rep.  104], 
Fifield  v.  Van  Wxjck,  94  Va.  557  [27  S.  E!  Rep.  446;  64  Am.  St.  Rep. 
745] ;  Gambell  v.  Trippe,  75  Md.  252  [23  Atl.  Rep.  461;  15  L.  R.  A.  235; 
32  Am.  St.  Rep.  338] ;  Young  v.  Young,  97  N.  C.  132  [2  S.  E.  Rep.  78] ; 
Miller  v.  Teach  out,  24  Ohio  St.  525;  Sowers  v.  Cyrenius,  39  Ohio  St.  29 
[48  Am.  Rep.  418]. 

The  beneficiary  is  too  indefinite.  Gambell  v.  Trippe,  75  Md.  252 
[23  Atl.  Rep.  461;  15  L.  R.  A.  235;  32  Am.  St.  Rep.  338] ;  Fairchild 
v.  Edson,  154  N.  Y.  199  [48  N.  E.  Rep.  541;  61  Am.  St.  Rep.  609] ; 
Tilden  v.  Green,  130  N.  Y.  29  [28  N.  E.  Rep.  880;  14  L.  R.  A.  33;  27 
Am.  St.  Rep.  487] ;  Van  Kleech  v.  Reformed  Prot.  Dutch  Church,  20 
Wend.  457 ;  Van  Nostrand  v.  Moore,  52  N.  Y.  12 ;  Kiah  v.  Grenier,  56  N. 
Y.  22.0;  Holland  v.  Alcock,  108  N.  Y.  312  [16  N.  E.  Rep.  305;  2  Am. 
St.  Rep.  420] ;  Bristol  v.  Bristol,  53  Conn.  242  [5  Atl.  Rep.  687] ; 
Maught  v.  Getzendanner,  65  Md.  527  [5  Atl.  Rep.  471;  57  Am.  Rep. 
352] ;  O'Hara,  In  re,  95  N.  Y.  403  [47  Am.  Rep.  53] ;  People  v.  Powers, 
147  N.  Y.  104  [41  N.  E.  Rep.  432 ;  35  L.  R.  A.  502] ;  Johnson  v.  Johnson, 
92  Tenn.  559  [23  S.  W.  Rep.  114;  22  L.  R.  A.  179;  36  Am  St.  Rep.  104]. 

SEWARD,  J. 

This  is  a  petition  by  a  trustee  to  construe  a  clause  in  the  will  of 
Mary  A.  King. 
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The  record  discloses  that  Mary  A.  King  died  testate  some  years  ago, 
and  nominated  and  appointed  William  A.  King  her  executor  or  trustee 
under  the  will.  In  that  will  there  is  a  clause — and  it  is  the  only  clause 
to  which  the  court  need  give  any  attention — which  reads  as  follows: 

"I  give  and  bequeath  to  my  son,  William  A.  King,  the  sum  of  $1,000 
in  trust  for  the  purpose  of  being  applied  by  him  towards  defraying  the 
expense  of  the  education  for  the  Christian  ministry  of  such  indigent  an4 
worthy  young  man  as  he  in  his  best  judgment  and  discretion  may  select, 
and  I  make  the  payment  of  this  bequest  a  charge  on  any  real  estate  of 
which  I  may  die  seized  in  fee." 

Frederic  M.  Black  was  appointed  trustee  after  the  death  of  William 
A.  King,  and  files  this  petition  seeking  the  court's  direction  as  to  what 
to  do  with  this  fund.  The  fund  is  about  $1,000,  I  believe.  I  don't  re- 
member as  to  that.     I  think  it  is  about  $1,000. 

And  the  heirs  of  Mrs.  King  file  an  answer  alleging  that  this 
legacy  lapsed  and  became  a  part  of  the  estate  of  Mary  A.  King  for  dis- 
tribution. 

That  is  the  question  that  the  court  has  to  determine.  William  A. 
King  died  in  1897.  Upon  his  death  the  petitioner,  Frederic  M.  Black, 
was  appointed  trustee,  and  he  asks  the  construction  of  the  court  as  to 
this  clause  in  the  will.  William  A.  King  died  without  having  carried  out 
this  provision  of  the  will. 

It  is  claimed  on  the  part  of  the  defendant : 

First.  That  William  A.  King  failed  to  make  a  selection  of  the  per- 
son to  be  educated,  and  that  therefore  the  bequest  lapsed. 

Second.    That  it  lapsed  by  reason  of  indefiniteness  in  the  beneficiary. 

It  will  be  observed  that  that  which  is  indefinite  in  the  will  may  be 
made  definite  by  selection  by  the  trustee  appointed  by  the  testatrix. 
A  fair  construction  would  indicate  that  the  testatrix  had  no  particular 
person  in  view.  She  had  in  her  mind  the  expounding  of  the  Christian 
religion.  This  was  evidently  her  ultimate  object.  She  left  the  means 
to  accomplish  the  object  to  the  selection  of  William  A.  King;  the  selec- 
tion of  the  person  to  be  educated,  and  in  that  way  to  reap  the  benefits  of 
the  bequest,  was  left  to  the  best>  judgment  and  discretion  of  William  A. 
King.  She  entrusted  him  with  the  power  of  making  the  selection.  She 
does  not  attempt  to  bestow  this  charity  on  any  particular  person,  but 
she  leaves  those  matters  with  him,  upon  whose  judgment  she  was  willing 
to  rely. 

Who  could  claim  the  right  to  have  the  bequest  applied  to  his  benefit 
under  this  will  ?  Is  there  any  person  who  could  come  into  court  or  go 
to  the  trustee  and  claim  the  right  to  have  the  benefit  of  this  bequest  in 
this  will?  It  is  so  indefinite  in  that  regard  that  the  court  does  not 
think  there  is  any  person.  What  must  be  his  religious  or  denominational 
persuasion?     She  evidently  had  some  religious  denomination  in  mind, 
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but  the  will  did  not  give  expression  to  it.  She  could  well  leave  that  to 
the  trustee  whom  she  selected  to  carry  out  this  bequest.  The  court  has 
no  hesitation  in  saying  that  if  William  A.  King  .had  made  the  selection, 
that  which  was  theretofore  indefinite  would,  by  the  act  of  selection,  have 
become  definite.  But  he  did  not.  What  effect,  therefore,  does  his  failure 
to  make  the  selection  have  upon  the  bequest  t  If  William  A.  King  had 
made  the  selection  of  some  indigent  young  man  and  in  some  certain  man- 
ner designated  him,  then  a  different  question  would  have  been  presented, 
although  he  had  not  carried  out  the  bequest  as  to  the  particular  young 
man  he  had  selected. 

Many  cases  have  been  cited  in  the  exhaustive  and  well-prepared 
briefs  of  counsel,  and  the  court  has  examined  those  within  reach.  The 
first  case  cited  by  the  plaintiff  is  Sowers  v.  Cyrenius,  39  Ohio  St.  29  [48 
Am.  Rep.  418].  This  is  a  case  where  a  testator  died  bequeathing  a  cer- 
tain fund  to  the  propogation  of  the  Gospel  of  what  is  known  as  the 
Disciples  Church,  and  appointing  three  trustees  to  carry  the  bequest 
into  execution.  One  of  the  trustees  resigned;  another  moved  to  a 
foreign  city,  and  the  other  still  remained  as  trustee.  The  court  ap- 
pointed two  trustees  to  act  with  the  one  nominated  in  the  will,  to  carry 
the  bequest  into  execution,  and  they  brought  suit  asking  for  a  construc- 
tion of  the  will.    The  syllabus  is  as  follows : 

"1.  A  residuary  clause  in  a  will  in  these  words:  'At  the  decease 
of  my  wife,  Esther,  I  give  and  bequest  all  my  estate,  real  and  personal,  for 
the  preaching  of  the  Gospel  of  the  blessed  Son  of  God,  as  taught  by  the 
people  known  now  as  Disciples  of  Christ.'  "  Here  he  selects  the  de- 
nomination. "  'The  preaching  to  be  well  and  faithfully  done  in  Lorain 
county  in  Birmingham,  and  at  Berlin  in  Erie  county,  Ohio,  and  I  nomi- 
nate and  appoint  John  Cyrenius,  Silas  Wood  and  Samuel  Steadman 
executors  of  this  my  last  will  and  testament,  and  I  request  them  to  da 
the  business  without  remuneration,' — creates  a  valid  trust  which  will  be 
enforced  in  a  court  of  equity." 

The  court  say  at  the  bottom  of  page  35  and  the  top  of  page  36 : 

"It  is  no  objection  to  the  validity  of  the  trust  that  the  individuals 
to  be  benefited  by  it  are  not  designated  in  the  will,  for  this  indefiniteness 
is  a  necessary  characteristic  of  charitable  trusts.  It  is  only  required 
that  discretionary  power  to  use  the  property  for  the  purposes 
intended  by  the  testator  should  be  given  to  trustees  appointed  by  him,  or 
by  the  court.  In  this  instance  that  power  has  been  plainly  given  by  the 
testator  to  the  persons  named  as  executors  of  the  third  item  of  the  will. 
Although  the  language  of  the  will  might  have  been  more  definite,  the  in- 
tention is  clear  and  the  trust  valid. 

"It  is  next  insisted  that  the  estate  was  not  devised,  nor  intended  to 
be  devised,  to  the  trustees.  It  is  true  that  the  estate  is  not  devised  in 
express  terms,  but  the  weight  of  authority  is  in  favor  of  the  proposition 
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that  courts  will  by  construction  imply  an  estate  in  trustees,  although 
none  is  given  them  in  words,  in  cases  where  they  are  required  to  do  some- 
thing which  cannot  be  done  without  a  legal  estate,  and  that  the  estate 
thus  implied  will  be  an  estate  sufficient  for  the  purposes  of  the  trust. 
In  this  case,  the  purposes  of  the  trust  obviously  require  an  estate  in  fee, 
and  that  estate  would  under  that  rule  be  implied  by  construction  in  the 
trustees.  It  is  unnecessary,  however,  to  decide  whether  an  estate  in  fee 
was  taken  by  the  trustees,  or  not,  for  even  if  the  legal  estate  descended 
to  the  plaintiff  in  error,  it  descended  subject  to  the  trust,  which  could 
still  be  enforced  against  it.     *     *    * 

"It  is  next  insisted  that  the  appointment  of  Parmley  and  Robinson, 
as  trustees,  was  invalid.  If  this  were  true,  the  plaintiff  in  error  would 
not  be  prejudiced  thereby,  for  the  trust  might  still  be  executed  by 
Cyrenius,  the  surviving  trustee;  but  we  are  of  opinion  that  under  the 
provisions  of  the  act  relating  to  wills  *  *  *  the  probate  court  was 
authorized,  in  a  proper  case,  to  appoint  suitable  persons  to  aid  in  .execut- 
ing the  trust  according  to  the  will,  although  there  might  be  a  surviving 
trustee  capable  of  executing  it,  and  that  this  power  was  properly  exer- 
cised in  this  case.  There  is  nothing  in  the  language  of  the  will  to  in- 
dicate that  the  power  given  to  the  first  trustees  is  a  personal  trust  and 
confidence  that  cannot  be  exercised  by  others,  and  there  is  nothing  in  the 
nature  of  the  trust  to  prevent  its  execution,  in  accordance  with  the  in- 
tention of  the  testator,  as  well  by  trustees  appointed  by  the  court  as  by 
those  named  in  the  will." 

And  the  court  thinks  that  would  be  the  case  in  this  matter  if  the 
testatrix  had  provided  that  the  person  should  be  selected  by  William 
A.  King,  or  by  his  successor  as  trustee. 

In  the  case  of  Mclntire  v.  Zanesville,  17  Ohio  St.  352,  353,  the  will 
directed  certain  money  to  be  invested  in  a  manufacturing  company,  the 
use  and  profits  to  be  appropriated  to  the  support  of  a  poor  school,  for 
the  education  of  poor  children.  The  question  involved  was  as  to  whether 
it  must  be  used  for  Zanesville  as  it  then  was,  or  whether  the  bequest 
applied  to  Zanesville  as  it  was  at  the  time  the  money  was  to  be  ap- 
propriated. 

In  Miller  v.  Teachout,  24  Ohio  St.  625,  626,  the  syllabus  is: 

"A  testator  provided  in  his  will  that  the  residue  of  his  estate,  which 
consisted  of  personal  property,  after  paying  legacies,  should  be  retained 
by  his  executor  and  invested  by  him  during  the  life  of  his  wife  for  her 
use,  and  that  at  her  death  it  should  be  appropriated  by  the  executor  to 
the  advancement  of  the  Christian  religion,  and  be  applied  in  such  man- 
ner, as,  in  his  judgment,  would  best  promote  the  object  named.  The 
executor  accepted  the  trust ;  and  during  his  life  and  that  of  the  widow, 
the  heir  brought  suit  to  annul  the  will  for  uncertainty  as  to  the  object 
of  the  trust:    Held,  that  the  testator  had  conferred  ample  power  upon 

the  executor  to  relieve  the  bequest  of  all  objections  arising  from  its  in- 
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definite  character,  and  that  so  long  as  no  obstacle  exists  to  the  exercise 
of  the  power  at  the  proper  time,  the  courts  of  this  state  will  not,  in  ad- 
vance of  that  time,  interpose,  on  the  application  of  the  heir,  to  prevent 
its  exercise.' ' 

The  court  sustained  this  trust,  and,  by  inferential  reasoning,  the 
court  would  conclude  that  they  sustained  it  because  the  trustee  appointed 
by  the  will  was  still  living,  and  able  to  make  the  selection. 

The  court  say  at  the  close  of  the  opinion : 

"If  the  trustee  shall  then  fail  to  execute  the  trust,  or  should  he 
abuse  his  power,  or  its  exercise  at  any  time  become  impossible,  a  more 
proper  occasion  will  arise  for  the  heir,  or  attorney-general,  to  invoke  the 
interposition  of  the  courts.  The  questions  that  may  then  arise  in  con- 
nection with  the  will  need  not,  nor  indeed  ought  they  to  be,  now  antici- 
pated." 

The  defendant  cites  a  great  number  of  cases,  among  which  is  6am- 
bell  v.  Trippe,  75  Md.  252  [23  Atl,  Rep.  461;  15  L.  R.  A.  235;  32  Am. 
St.  Rep.  388].    In  that  case  the  testator  directed  in  the  words  following: 

I  direct  my  trustees  to  pay  over  the  whole  residue  to  some  Presby- 
terian institute  in  Baltimore  as  they  may  determine  for  charitable  or 
religious  purposes.  Both  trustees  died  before  the  estate  was  settled: 
Held,  that  the  power  to  select  beneficiaries  was  limited  to  the  persons 
named  in  the  will,  and  both  having  died,  it  devolved  upon  no  one  else. 
Wherever  a  power  is  of  a  kind  which  involves  personal  confidence  on  the 
part  of  the  testatrix  in  the  trustee,  it  must  ordinarily  be  understood  as 
confined  to  the  individual  so  named. 

And  why  is  that  not  the  case  in  the  case  at  bar?  She  imposes  con- 
fidence and  trust  in  William  A.  King  to  select  the  beneficiary ;  she  im- 
poses special  trust  in  him  for  some  reason  satisfactory  to  herself.  She 
does  not  confer  that  power  upon  any  other  person. 

The  court  thinks  that  this  legacy  lapsed,  and  there  may  be  a  decree 
accordingly. 

In  Miller  v.  Teachout,  supra,  at  the  bottom  of  page  535,  there  is  an 
announcement  to  the  same  effect.    I  intended  to  have  cited  that  case. 
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MUNICIPAL  BOARDS— CONTRACTS.. 

[Cuyahoga  Common  Pleas,  April  7,  1906;] 
*J.  C.  Burke  v.  Cleveland  (City)  et  al. 

1.  POWEB  OF  BOABD  OF  PUBLIC  SERVICE  TO  MAKE  CONTRACTS. 

A  contract  for  the  construction  of  a  sewer  having  been  properly  entered 
into  by  the  city  council  and  the  contractor,  the  board  of  public  service 
has  power  to  make  a  subsidiary  agreement  as  to  the  manner  of  carrying 
out  the  contract  made  necessary  by  subsequent  developments,  and  the 
limitation  on  the  power  of  the  board  of  public  service  to  make  contracts 
involving  more  than  $500  without  the  action  of  the  city  council  has  refer- 
ence  to  original  contracts  and  does  not  affect  the  power  of  the  board  to 
make  such,  modifications  as  it  deems  necessary  in  contracts  already  prop- 
erly entered  into-  by  the  council. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 
844-867.— Ed.] 

2.  Authentication  of  Contracts  Made  bt  the  Board  of  Public  Service. 

A  contract  made  by  the  board  of  public  service  of  a  city,  signed  by  the 
president  and  clerk  of  such  board  is  properly  executed  if  such  authenti- 
cation is  according  to  the  rules  adopted  by  the  board  for  the  execution 
of  its  contracts;  it  is  not  necessary  that  all  the  members  of  the  board 
sign. 
[For  other  cases  in  point,  see»  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 
942-976.— Ed.] 

3.  Fraud  as  Evidenced  by  Consideration. 

The  price  agreed  upon  for  the  construction  of  a  sewer  being  $60  per  foot, 
the  fact  that  an  expert,  not  taking  into  consideration  several  elements 
that  made  the  work  uncertain,  estimated  the  work  at  $50  per  foot  does 
not  show  fraud  in  the  contract,  there  being  no  direct  evidence  of  fraud. 

[Syllabus  approved  by  the  court! 

S.  Parks,  F.  J.  Cowdry  and  W.  J.  King,  for  plaintiff. 
N.  D.  Baker  and  Herrick  &  Hopkins,  for  defendants . 

LAWRENCE,  J.  (Orally.) 

This  action  has  been  brought  by  the  plaintiff,  J.  C.  Burke,  a  tax- 
payer of  the  city  of  Cleveland,  on  behalf  of  said  city  against  the  city 
of  Cleveland,  John  Wagner  and  others,  defendants,  and  the  prayer  of 
the  petition  is  for  an  injunction  restraining  H.  D.  Coffinberry,  treasurer 
of  said  city,  from  making  any  further  payments  to  said  John  Wagner 
for  work  done  under  an  alleged  contract  with  the  city,  and  restraining 
J.  P.  Madigan,  auditor  of  said  city,  from  drawing  warrants,  and  W.  J. 
Carter,  engineer  of  said  city,  from  certifying  estimates  for  work  done 
under  said  contract. 

On  February  10,  1902,  one  Christian  F.  Burkhardt  entered  into  a 
contract  with  the  city  of  Cleveland  to  construct  Sec.  6  of  the  intercepting 
sewer  along  the  right  of  way  of  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  and  extending  from  Doan  street,  in  Glenville,  Ohio, 
to  a  point  1,750  feet  easterly  therefrom,  in  accordance  with  certain 

*  Affirmed  by  Supreme  Court,  without  report,  Burfce  v.  Cleveland,  51  Bull. 
696;  76  Ohio  St.  000. 

Digitized  by  V^OOQlC 


Dec.l  NISI  PRIUS  AND  GENERAL  TERMS  409 

Burke  v.  Cleveland. 

plans  and  specifications  which  provided  that  said  sewer  was  to  be  cir- 
cular in  form  and  thirteen  feet,  six  inches  in  diameter,  and  that  it  should 
be  constructed  of  concrete  and  brick  masonry  in  open  cut,  the  sides  of 
said  cut  to  be  supported  in  a  substantial  and  satisfactory  manner  with 
two-inch  sheeting  held  in  place  by  substantial  cheek  and  brace  timbers, 
all  of  said  sheeting  and  bracing  to  be  left  in  place  and  paid  for  at  the 
price  bid  for  sheeting  left  in  place. 

The  contract  stated  that  the  aforesaid  right  of  way  was  obtained 
from  the  Lake  Shore  &  Michigan  Southern  Railway  Company  by  an 
agreement  incorporated  in  ordinance  No.  23203-a,  passed  by  the  city 
council  January  9,  1899,  and  all  the  rights  acquired  by  the  city  for 
sewer  construction  purposes  under  said  agreement  were  by  said  contract 
conferred  upon  the  contractor  and  in  like  manner  he  was  required  to 
assume  all  the  obligations,  precautions  and  limitations  required  of  the 
city  in  the  construction  of  the  proposed  work,  and  it  was  provided  that  the 
contractor  would  be  paid  for  the  actual  amounts  of  work  done  and  the 
material  furnished  within  the  limitations  prescribed  by  the  specifications, 
on  estimates  in  writing  from  the  chief  engineer  and  at  the  various. prices 
bid  for  the  same.  Among  the  prices  stipulated  to  be  paid  for  such  work 
were  the  following : 

For  each  cubic  yard  of  excavation $      80 

For  each  one  thousand   feet  board  measure  sheeting   and  brac- 
ing in  trench 14  00 

Section  182  of  the  specifications  incorporated  in  said  contract  is  as 
follows : 

"The  work  will  be  done  in  accordance  with  the  plans  on  file  in  the 
office  of  the  chief  engineer,  reserving  to  the  city  the  right  to  direct 
and  require,  by  written  order  only,  by  and  through  the  chief  engineer, 
thereunto  duly  authorized,  such  changes,  variations,  additions  and  dim- 
inutions, in  and  about  the  work  as  it  progresses,  as  may,  in  the  opinion 
of  said  engineer,  become  necessary  by  reason  of  any  conditions  or  cir- 
cumstances arising  or  discovered  after  the  making  of  the  contract,  and 
rendering  such  changes,  variations,  additions,  or  diminutions  necessary, 
in  the  opinion  of  said  engineer,  for  the  safety,  stability,  efficiency  or 
betterment  of  the  work;  and  if  any  such  changes,  variations,  additions 
or  diminutions  shall  be  so  ordered  and  so  made,  there  shall  be  allowed  or 
deducted  on  account  thereof  such  sum  or  sums  as,  in  the  opinion  of 
the  chief  engineer,  shall  be  fair  and  reasonable,  and  the  decision  of  said 
engineer  in  such  case  shall  be  final  and  binding  upon  both  the  city  and 
the  contractor.' ' 

This  contract  was  on  February  27,  1902,  duly  assigned  by  Christian 
F.  Burkhardt  to  the  defendant,  John  Wagner,  and  such  assignment  was 
accepted  by  the  city.    No  question  is  now  made  as  to  the  validity  of  the 
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original  contract  or  as  to  the  assignment  thereof  to  Wagner.  According 
to  this  contract  the  work  was  to  be  commenced  within  fifteen  days  after 
notice  from  the  engineer  to  begin  the  same,  and  it  was  to  be  completed 
on  or  before  July  1,  1902.  The  contractor,  Wagner,  got  ready  to  enter 
upon  the  performance  of  his  contract,  but  the  engineer  gave  him  no 
notice  to  begin  and  in  May,  1902,  when  spoken  to  on  the  subject  by  the 
contractor,  the  engineer  said  that  the  city  could  not  let  him  go  on  be- 
cause of  trouble  with  the  railroad ;  the  matter  ran  along  until  April  18, 
1904,  the  engineer  giving  no  order  or  permission  to  proceed  with  the 
work. 

The  contract  between  the  city  and  the  railroad  company,  amongst 
other  things  provided  in  Sec.  4: 

"The  construction  of  such  sewers  under  the  tracks  shall  be  done 
in  such  manner  as  to  permit  the  railway  company  to  at  all  times  sup- 
port, maintain  and  use  said  tracks.' ' 

Section  5  of  said  contract  with  the  railroad  company  is  as  follows : 

"The  sides  or  walls  of  the  trench  excavated  for  the  construction  of 
said  sewer  shall  be  by  the  city  thoroughly  and  securely  protected  by 
sheet  piling  and  bracing  so  as  to  render  and  make  it  perfectly  safe  at 
all  times  for  the  railway  company  to  operate  its  trains  over  and  upon 
its  tracks  at  their  usual  rate  of  speed  and  in  the  usual  manner,  and 
in  case  it  shall  fail  to  do  so,  the  city  shall  pay  and  indemnify  caid  rail- 
way company  against  all  damages  resulting  from  such  failure." 

And  Sec.  11  of  said  contract  is  as  follows : 

"All  damages  to  persons  or  property  which  may  be  caused  by  the 
construction  or  maintenance  of  said  sewer  on  the  right  of  way  aforesaid 
shall  be  paid  by  the  city." 

It  seems  that  work  had  been  begun  on  section  7  of  this  sewer,  be- 
ing the  section  lying  immediately  west  of  section  6  and  that  considerable 
difficulty  was  encountered  because  it  was  found  that  the  two-inch  sheet- 
ing was  entirely  inadequate  and  that  the  carrying  on  of  the  work  caused 
the  tracks  of  the  railway  company  to  settle,  resulting  in  a  protest  from 
the  engineer  of  the  company.  There  was  also  difficulty  in  connection 
with  the  property  near  the  line  of  the  sewer  occupied  by  a  chair  factory, 
the  proprietor  threatening  to  enjoin  the  city.  Finally  the  Lake  Shore  & 
Michigan  Southern  Railway  Company's  engineer  demanded  that  nine- 
inch  sheeting  should  be  used  instead  of  two-inch  sheeting.  This  was 
tried  for  a  time  but  the  results  still  not  being  satisfactory,  in  1903  an 
arrangement  was  made  with  the  contractor  for  said  section  No.  7  to 
complete  the  work  by  tunnel  instead  of  open  cut,  he  being  allowed  an 
additional  price  equal  to  the  extra  cost  of  using  nine-inch  sheeting  in- 
stead of  two-inch  if  the  work  had  been  done  in  open  cut.  In  the  mean- 
time the  railroad  company  had  laid  an  additional  track  which  came 
within  a  few  inches  of  the  line  of  the  sewer,  increasing  the  difficulties 

Digitized  by  VjOOQIC 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  411 

Burke  v.  Cleveland. 

of  the  situation  materially  and  making  it  practically  impossible  to  con- 
struct the  sewer  for  section  6  if  it  was  to  be  done  in  open  cut.  In  April, 
1904,  the  board  of  public  service  entered  into  a  subsidiary  agreement 
with  Wagner  for  constructing  the  sewer  in  section  6  by  tunnel  work, 
but  as  this  was  afterwards  abandoned  and  relinquished  by  both  parties 
I  do  not  think  it  important  to  take  time  to  explain  that  matter.  I 
come  at  once  to  speak  of  the  second  subsidiary  agreement  which  was 
entered  into  between  the  board  of  public  service  and  Wagner  on  Janu- 
ary 3,  1905,  which  is  the  foundation  of  this  action. 

This  agreement  after  reciting  the  conditions  as  they  existed  in  con- 
nection with  the  construction  of  said  section  6  on  account  of  the  proxim- 
ity to  the  railroad  tracks  and  that  it  was  desirable  to  change  the  method 
of  construction  from  open  cut  to  tunnel  work,  provided  that  said  party 
of  the  second  part,  that  is  the  contractor,  has  agreed  and  by  these 
presents  does  agree  to  construct  the  remaining  portion  of  the  main  in- 
tercepting sewer  above  described  in  tunnel,  the  said  sewer  to  be  of  the 
size  originally  contracted  for,  namely,  thirteen  feet,  six  inches  in 
diameter,  and  *to  be  built  of  four  rings  of  shale  brick,  all  laid  in  Port- 
land cement  mortar  and  in  Flemish  bond  where  directed,  the  inner  ring 
to  be  of  No.  1  shale  brick  and  the  remaining  rings  of  No.  1  and  No.  2 
shale  brick.  And  the  city  of  Cleveland  on  its  part  agreed  to  pay  said 
second  party,  that  is  the  contractor,  $98,250  for  the  said  sewer  built  in 
tunnel  as  herein  described,  complete  in  place,  including  all  manholes 
and  other  appurtenances,  and  including  cost  of  connecting  up  the  work 
now  finished  at  each  end  of  the  section  herein  mentioned,  the  said  tunnel 
section  being  about  1640  feet  in  length  and  not  including  the  108  feet 
just  easterly  of  Doan  street  already  built  under  another  contract. 

It  was  further  provided  in  said  agreement  that  the  specifications, 
except  when  conflicting  with  the  conditions  of  this  subsidiary  agreement 
are  to  be  the  same  for  the  work  mentioned  in  this  -subsidiary  agreement, 
as  are  specified  for  the  original  work  under  the  original  contract. 

Immediately  after  the  making  of  this  second  subsidiary  agreement 
"the  defendant,  Wagner,  entered  upon  the  work  in  pursuance  thereof 
and  at  the  commencement  of  this  action  had  completed  646  feet,  leaving 
978  feet  still  to  be  done.  The  plaintiff  seeks  to  enjoin  the  making  of  any 
further  estimates  or  payments  for  the  work  done  or  to  be  done  under 
said  agreement  on  three  grounds: 

1.  That  the  board  of  public  service  did  not  have  the  power  to 
make  such  subsidiary  agreement. 

2.  That  it  was  not  signed  by  all  of  the  individual  directors  of  the 
board  of  public  service. 

3.  That  the  price  Stipulated  to  be  paid  for  such  work  was  excessive 
and  that  this  was  known  to  Mr.  Springborn  when  he  signed  said  agree- 
ment, and  that  he  and  the  «aid  Wagner  conspired  together 
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purpose  of  giving  the  work  to  Wagner  and  preventing  other  contractors 
from  being  able  to  bid  on  said  work. 

Section  143  of  the  municipal  code  (Bev.  Stat  1536-679;  Lan. 
3131)  provides  that, 

*  'Whenever  it  becomes  necessary  in  the  opinion  of  the  directors  of 
the  appropriate  department  in  cities,  or  of  the  council  in  villages,  in 
the  prosecution  of  any  work  or  improvement  under  contract  to  make 
alterations  or  modifications  in  such  contract,  such  alterations  or  modi- 
fications shall  only  be  made  by  such  directors  in  cities  or  council  in 
villages,  by  resolution,  but  such  resolution  shall  be  of  no  effect  until 
the  price  for  the  work  and  material,  or  both,  under  the  altered  or  modi- 
fied contract,  has  been  agreed  upon  in  writing  and  signed  by  the  con- 
tractor, and  the  mayor  in  villages,  and  the  directors  of  the  appropriate 
department  in  cities,  on  behalf  of  the  corporation;  and  no  contractor 
shall  be  allowed  to  recover  anything  for  work  or  material,  caused  by 
any  alteration  or  modification,  unless  such  contract  is  made  as  afore- 
said." \ 

In  support  of  the  contention  that  the  board  of  public  service  did 
not  have  power  to  make  said  subsidiary  agreement  of  January  3, 
1905,  plaintiff's  counsel  insists  that  the  attempted  modification  of  the 
contract  was  not  a  proper  modification  or  alteration  of  the  original  con- 
tract but  was  in  fact  a  new  contract  upon  a  new  subject-matter  and 
contrary  to  the  policy  of  our  law  that  public  contracts  shall  be  let  to  the 
lowest  bidder.  I  am  not  able  to  agree  with  this  view  however.  The 
power  is  to  make  alterations  or  modifications  in  the  contract.  A  con- 
tract comprises  the  thing  to  be  done  or  furnished,  and  the  manner  of 
doing  or  furnishing  the  same.  A  modification  in  the  contract  clearly 
may  relate  to  either  of  these  and  must  relate  to  one  or  the  other  of  them. 
The  essential  thing  is,  that  the  substantial  identity  of  the  subject-matter 
be  not  thereby  changed.  Here  the  principal  change  was  as  to  the  man- 
ner of  doing  the  work.  The  thing  to  be  furnished  was  a  sewer  of  a 
designated  size,  and  this  is  still  to  be  furnished.  Whether  the  work  of 
construction  can  be  carried  on  to  better  advantage  by  means  of  open 
cut  or  by  tunnel  depends  on  conditions  as  they  exist  when  the  work 
is  done  and  may  well  be  subject  to  change  if  made  in  good  faith.  It 
is  further  said  that  the  power  of  the  board  to  make  alterations  is  limited 
to  such  as  do  not  involve  more  &an  $500  in  amount.  It  would  follow 
from  this  position  that  there  can  be  no  modification  at  all  when  the 
additional  cost  is  more  than  $500,  for  after  a  contract  is  once  made  the 
councils  in  cities  have  nothing  more  to  do  with  it. 

Section  123  of  the  municipal  code  (Rev.  Stat.  1536-618;  Lan. 
3093)  provides: 

"The  powers  of  council  shall  Be  legislative  only,  and  it  shall  per- 
form no  administrative  duties  whatever  and    *     *    *    all  contracts 
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requiring  the  authority  of  council  for  their  execution  shall  be  entered 
into  and  conducted  to  performance  by  the  board  or  officers  having 
charge  of  the  matters  to  which  they  relate,  and  after  authority  to  make 
such  contract  has  been  given  and  the  necessary  appropriations  made, 
council  shall  take  no  further  action  thereon.' ' 

It  is  plain,  I  think,  from  an  examination  of  Sec.  143  of  the  code  that 
the  limitation  of  $500  has  reference  solely  to  original  contracts  which 
may  be  entered  into  by  the  directors  of  public  service  without  any 
action  whatever  by  the  council,  and  subsequent  parts  of  the  section  have 
reference  to  cases  where  the  expenditure  exceeds  that  sum.  In  si^ch 
cases  the  amount  to  be  expended  must  be  authorized  by  the  council 
and  when  this  is  done  the  board  has  full  charge  of  making  the  contract 
originally  or  any  subsequent  modification  therein.  The  limitation  upon 
the  expenditure  under  the  contract  as  modified  is  the  amount  authorized 
by  the  council  and  it  is  expressly  provided  that  the  price  to  be  paid  for 
the  work  and  material  under  the  modified  contract  shall  be  agreed  upon 
by  the  contractor  and  the  directors  of  the  appropriate  department. 

I  am  of  the  opinion  therefore  that  the  directors  of  public  service 
under  the  statute  had  power  to  enter  into  this  subsidiary  agreement 
without  any  action  from  the  council  in  respect  thereto.  The  claim  of 
the  plaintiff  that  the  subsidiary  agreement  of  January  3,  1905,  is  in- 
valid because  not  signed  by  all  the  members  of  the  board  is  based  on 
what  strikes  me  to  be  a  very  narrow  and  technical  view  of  the  statute. 
It  is  true  that  it  is  provided  that  the  agreement  shall  be  signed  by  the 
contractor  and  directors  of  the  appropriate  department  in  behalf  of  the 
corporation,  and  it  is  said  that  this  language  should  be  strictly  con- 
strued because  the  purpose  of  the  statute  is  to  protect  the  public  in- 
terests. Undoubtedly  the  general  purpose  of  the  statute  is  to  promote 
and  protect  the  public  interest.  The  purpose  of  the  particular  provision 
in  reference  to  the  signing  of  the  contract  would  seem  to  be  for  the  pur- 
pose of  authentication,  and  if  it  were  not  for  the  express  provision  in 
the  subsequent  part  of  the  statute  that  the  contractor  should  not  be* 
entitled  to  recover  anything  for  work  or  material  unless  such  contract  is 
made  as  aforesaid,  the  provisions  in  reference  to  the  authentication  of 
the  contract  would  be  directory  only.  They  are  mandatory  only  be- 
cause of  the  express  provision  that  contracts  made  otherwise  are  not 
enforcible. 
—  I  see  no  reason  calling  for  a  strict  construction  of  the  language. 
If  we  consider  the  effect  upon  the  contractor,  depriving  him  of  the 
reward  for  work  actually  done,  and  forfeiting  his  rights  in  respect  to 
such  work,  it  might  be  argued  that  the  statute  should  receive  a  liberal 
construction.  I  prefer,  however,  to  say  that  the  statute  should  be 
reasonably  construed  in  view  of  its  language  and  in  view  of  its  object 
and  the  consequences  resulting  from  a  violation  of  the  statute. 
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In  Sec.  138  of  the  municipal  code  (Rev.  Stat.  1536-674;  Lan. 
3126)  it  is  provided, 

"  In  every  city  there  shall  be  a  department  of  public  service  which 
shall  be  administered  by  three  or  five  directors  and  the  number  of  said  di- 
rectors shall  be  fixed  by  ordinance  or  resolution  of  council.  Such  di- 
rectors shall  organize  as  a  board  to  be  known  as  the  'board  of  public 
service.'  " 

In  the  following  sections,  where  the  statute  speaks  of  the  powers  of 
the  board  and  clearly  has  reference  to  a  board,  the  language  almost  al- 
ways is,  "The  directors  of  public  service."  For  instance  in  96  0.  L. 
66,  Sec.  141,  it  is  provided  that  the  directors  of  public  service  shall 
have  the  management  of  all  municipal  water,  light  and  heating  plants, 
etc.,  and  similar  language  is  found  in  the  following  section  relating  to 
the  powers  conferred  upon  the  board. 

It  does  not  mean  here  that  the  individual  directors  shall  have  the 
management  of  the  municipal  public  works.  Clearly,  the  meaning  is, 
that  the  directors  as  a  board  of  public  service  shall  have  that  charge 
and  that  management.  So  that  we  see  under  96  0.  L.  67,  Sec.  143, 
following  a  similar  use  of  the  language  in  each  preceding  section,  the 
term,  directors  of  the  appropriate  department,  has  reference  to  such 
officers  not  individually  but  officially  and  as  a  board. 

It  is  further  provided  in  96  0.  L.  66,*  Sec.  138,  that  they,  that  is, 
the  directors  organized  as  a  board  of  public  service,  shall  make  their 
own  rules  and  all  regulations  for  the  administration  of  affairs  under 
their  supervision.  It  is  stated  in  the  answer  of  the  defendants  other 
than  John  Wagner  that  the  directors  of  public  service  did  adopt  rules 
whereby  contracts  were  to  be  authenticated  or  executed  by  the  president 
of  the  board  and  the  clerk.  If  I  am  correct  in  the  view  that  the  statute 
has  reference  to  the  directors  in  their  capacity  as  a  board  and  if  the 
execution  of  the  contract  on  behalf  of  the  city  by  the  board  is  an  act 
in  that  official  capacity  it  seems  to  me  that  the  manner  of  execution  is 
properly  subject  to  the  rules  and  regulations  which  they  are  authorized 
to  adopt. 

I  next  refer  to  the  charge  of  conspiracy  made  against  Mr.  Spring- 
'born  and  Mr.  Wagner,  only  to  say  that  there  is  no  testimony  tending 
in  the  slightest  degree  to  sustain  such  a  charge  and  I  do  not  understand 
that  counsel  for  plaintiff  now  urge  the  same.  There  remains  then  the 
question  whether  the  amount  agreed  to  be  paid  for  the  work  under  the 
altered  or  modified  contract  is  so  excessive  as  to  be  evidence  of  an  abuse 
of  discretion  to  such  an  extent  as  to  warrant  a  court  of  equity  in  setting 
aside  the  agreement,  resulting  not  only  in  putting  an  end  to  the  con- 
tract for  the  future  but  in  depriving  Wagner  of  compensation  for  the 
;work  already  done  by  him. 

In  this  aspect  of  the  case  I  am  of  the  opinion  that  it  is  immaterial 
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as  affecting  the  rights  of  Wagner  whether  the  officers  of  the  city  were 
sufficiently  informed  as  to  the  cost  of  tunnel  work  or  not,  or  whether 
they  acted  carelessly  or  not.  If  they  had  power  to  act  and  acted  in 
the  manner  prescribed  by  law,  if  the  discretion  vested  in  them  was  not 
abused  and  if  Wagner  was  guilty  of  no  fraud,  he  may  deal  with  them 
at  arm's  length -and  is  not  responsible  for  the  extent  of  the  information 
possessed  by  them  or  the  investigation  made  by  them.  The  discretion 
to  agree  upon  the  price  to  be  paid  is  vested  in  the  board  subject  to  the 
limitation  that  the  price  paid  under  the  contract  as  modified  shall  not 
exceed  the  expenditure  authorized  by  the  council  and  it  is  elementary 
that  in  such  a  case  official  discretion  will  not  be  interfered  with  by  the 
courts  except  on  proof  of  fraud  or  of  such  abuse  of  discretion  as  to 
indicate  a  want  of  good  faith.  The  ground  then  on  -which  an  abuse  of 
discretion  must  be  based  is  the  excessive  price,  if  it  be  excessive,  agreed 
to  be  paid  by  the  city  to  Wagner  for  doing  the  work  in  tunnel.  Evi- 
dently the  same  rule  must  apply  when  we  consider  this  question  based 
upon  an  excess  of  price  as  would  be  applied  if  the  question  related  to 
inadequacy  of  price  or  inadequacy  of  consideration  in  any  case,  because 
the  inadequacy  of  consideration  on  one  side  makes  the  excess  of  price 
on  the  other.    Upon  this  subject  I  refer  briefly  to  a  few  cases : 

In  the  case  of  Rooker  v.  Rooker,  29  Ohio  St.  1,  it  is  said  in  the 
syllabus : 

"To  defeat  the  title  of  an  innocent  purchaser  to  a  note,  on  the 
ground  of  inadequacy  *of  the  price  paid  for  it,  the  inadequacy  must  be 
such,  under  the  circumstances,  as  to  impeach  the  good  faith  of  the  pur- 
chase.' ' 

In  the  case  of  Singree  v.  Welch,  32  Ohio  St.  320,  it  is  said  in  the 
syllabus : 

"A  release  of  the  wife's  inchoate  right  of  dower  is  a  valid  consider- 
ation for  a  conveyance  of  property  to  her. 

"Such  conveyance  will  not  be  held  fraudulent  and  void  as  to  the 
husband's  creditors,  unless  the  amount  of  consideration  received  is  so 
disproportionate  to  the  value  of  the  wife's  contingent  dower  as  to  be 
unreasonable. 

"So  great  is  the  difficulty  of  estimating  the  worth  of  contingent 
dower  rights,  so  uncertain  and  imaginery  are  the  values  which  are  the 
necessary  elements  of  the  computation,  that  the  court  will  not  pronounce 
the  transaction  fraudulent  from  the  fact  that  the  wife  insisted  upon 
and  received  a  sum  greater  than  her  dower,  if  the  facts  do  not  show 
mala  fides  in  her  or  her  husband." 

In  the  case  of  Citizens  Nat  Bank  v.  Wehrle,  9  Circ.  Dec.  330  (18 
R.  535),  it  is  said  in  the  syllabus  r* 

"To  justify  an  inference  of  fraud  from  the  inadequacy  of  the 
price  alone,  the  consideration  must  be  so  clearly  below  the  market  value 
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as  to  strike  the  understanding  at  once  with  the  conviction  that  such  a 
sale  never  could  have  been  made  in  good  faith/ ' 

And  in  the  case  of  Kerlin  Bros.  Co.  v.  Toledo,  11  Circ.  Dec.  56  (20 
R.  603),  paragraph  18  of  the  syllabus,  it  is  said: 

"There  must  be  a  clear  abuse  of  corporate  power  upon  the  part 
of  a  legislative  body  to  authorize  a  court  to  interfere.  The  adminis- 
tration of  the  affairs  of  the  city  is  by  the  law  entrusted  to  the  council 
and  officers  of  the  city,  and  the  council  in  matters  of  this  kind  is  in- 
vested with  a  wide  discretion,  and  so  long  as  it  keeps  within  its  powers, 
its  authority  is  supreme  and  not  subject  to  the  supervision  or  inter- 
ference of  the  courts.  To  authorize  a  court  to  interfere  upon  the  mere 
ground  that  the  price  is  not  sufficient,  the  price  should  be  so  much  less 
than  would  probably  be  obtained  by  again  offering  the  property,  that 
it  might  be  said  by  all  men  of  fair  judgment  that  the  acceptance  of 
the  bid  was  a  reckless  and  improvident  act." 

Let  us  then  consider  the  testimony  in  view  of  the  rule  stated  in 
these  decisions.  Perhaps  the  only  definite  testimony  as  to  the  reason- 
able value  of  constructing  this  sewer  in  tunnel  work  offered  by  the 
plaintiff  is  the  testimony  of  Mr.  Ford  P.  Beers  who  says  that  in  his 
opinion  such  work  complete  was  worth  only  $50  per  lineal  foot.  The 
price  to  Ke  paid  under  the  subsidiary  agreement  here  in  question  was 
about  $60  a  foot — to  be  accurate,  I  believe  $59.83.  So  that  upon  Mr. 
Beers'  testimony  the  price  is  excessive  to  the  extent  of  $10  per  lineal 
foot.  It  is  quite  evident,  however,  that  Mr.  Beers  omitted  from  his 
estimate  several  items  that  ought  to  have  been  considered,  for  example 
he  takes  into  account  nothing  for  the  hazards  and  dangers  of  perform- 
ing this  work  under  the  conditions  imposed  by  the  contract  and  under 
the  conditions  as  they  existed  where  the  work  was  to  be  done.  He 
apparently  does  not  take  into  consideration  the  uncertainty  of  the 
character  of  the  soil  that  may  be  encountered  in  the  progress  of  that 
work,  nor  the  cost  of  machinery  and  appliances  necessary  to  be  pro- 
vided for  doing  such  work.  He  estimates  a  sufficient  allowance  of  2y2 
per  cent  upon  the  cost  of  the  machinery  allowing  nothing  for  the  wear 
and  tear  of  machinery,  nothing  for  the  depreciation  in  value  by  reason 
of  its  use.  Mr.  Beers  himself  says  that  in  performing  the  work  of  con- 
structing the  Edgewater  Park  sewer,  which  is  practically  all  the  work 
done  in  tunnel  by  him,  the  character  of  the  soil  therein  varied  and  that 
the  progress  made  depended  upon  the  character  of  the  soil  and  that 
sometimes  they  were  able  to  make  an  advance  of  thirteen  feet  a  day  and 
on  other  days  with  the  same  equipment  and  the  same  force  they  were 
not  able  to  go  more  than  four  feet  a  day.  It  is  said  that  on  one  oc- 
casion prior  to  the  time  that  this  subsidiary  agreement  was  entered  into 
Mr.  Beers  said  that  he  would  do  this  work  for  $50  a  lineal  foot  and 
would  enter  into  a  contract  to  do  the  work  on  those  terms,  and  to  secure 
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his  offer  he  deposited  a  certified  check  for  $25,000  with  the  city  treas- 
urer. Undoubtedly  this  action  on  the  part  of  Mr.  Beers  may  be  re- 
garded as  a  very  emphatic  expression  of  his  opinion  that  the  work  could 
be  done  for  $50  a  foot,  but  it  cannot  be  considered  as  having  any  legal 
effect.  The  deposit  of  a  certified  check  for  $25,000  was  not  in  pur- 
suance of  any  provision  of  law  whereby  that  was  authorized  to  be  done, 
and  the  terms  upon  which  it  were  deposited  were  so  indefinite  that  if 
the  city  undertook  to  specify  in  detail  all  the  work,  Mr.  Beers  might 
well  iiave  withdrawn  his  certified  check  and  refused  to  enter  into  a 
contract  or  to  make  a  bid.  But  suppose  the  city  advertised  for  the 
work  without  any  specification  other  than  those  named  by  Mr.  Beers 
when  he  put  the  certified  check,  if  he  failed  to  bid,  the  city  could  not 
appropriate  that  check,  its  remedy,  if  it  had  one,  would  be  solely  an 
action  against  Mr.  Beers  for  damages.  So  that  the  effect  of  that 
check  so  far  as  the  city  is  concerned,  was  simply  to  limit  the  terms  upon 
which  bids  would  be  asked  and  to  give  a  very  uncertain  and  contingent 
right  of  action  to  recover  damages,  if  any  damages  were  sustained. 

In  viewing  the  prices  agreed  to  be  paid  to  Wagner  for  this  work, 
we  cannot  lose  sight  of  the  conditions  as  they  existed.  We  cannot  lose 
sight  of  the  fact  that  there  was  an  outstanding  valid  and  subsisting  con- 
tract between  the  city  and  Wagner  for  constructing  a  sewer  in  this 
section.  This  outstanding  contract  reserves  no  power  to  the  city  to 
terminate  it  at  its  pleasure  and  the  testimony  shows  no  default  on  the 
part  of  Wagner  which  would  warrant  the  city  to  terminate  it  upon 
that  ground. 

Then  there  was  this  contract  with  the  railroad  company  whereby 
the  city  assumed  not  only  that  it  would  do  the  work  without  injury  to 
the  railroad  company's  right  of  way  or  tracks  and  without  interference 
with  the  operation  of  its  railroad,  but  imposing  the  express  obligation 
upon  the  city  to  pay  all  damages  to  person  or  property  that  might  be 
caused  by  the  construction  of  the  work. 

The  city  could  have  required  Mr.  Wagner  to  have  put  in  nine- 
inch  sheeting  instead  of  two-inch  sheeting,  but,  if  it  did  so,  it  could 
not  insist  that  he  do  it  for  the  price  paid  for  two-inch  sheeting.  If 
such  a  change  was  made  then  under  the  provisions  of  the  contract  the 
contractor  would  be  entitled  to  receive  from  the  city  a  fair  and  reason- 
able value  of  the  increased  cost  and  expense  of  putting  in  nine-inch 
sheeting  instead  of  sheeting  of  the  size  originally  specified,  and  it  is  shown 
here  clearly  that  if  nine-inch  sheeting  be  used  the  cost  of  that  work 
would  be  much  greater  than  the  cost  under  the  subsidiary  agreement, 
and  it  further  appears  from  the  testimony,  I  think,  that  the  work  done 
in  open  cut,  even  with  nine-inch  sheeting  and  under  any  conditions  that 
might  have  been  employed,  would  have  been  unsatisfactory,  hazardous 
and  dangerous.    So  that  it  is  to  the  advantage  of  the  city  it  seems  to 
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me  to  make  the  change  from  the  construction  in  open  cut  to  construc- 
tion by  tunnel  work  and  that  is  a  change  which  it  could  make  only  by 
agreement  with  the  contractor.  It  is  said  that  no  written  order  was 
given  by  the  city  engineer  to  the  contractor  to  put  in  nine-inch  sheet- 
ing. That  would  be  necessary  before  the  actual  work  of  putting  it  in 
could  be  commenced,  but  the  city  had  fully  determined  that  this  work 
could  not  be  done  practically  with  two-inch  sheeting  and  that  if  done 
in  open  cut  it  must  be  done  with  nine-inch  sheeting. 

In  view  of  all  the  matters  I  have  mentioned,  the  uncertainties  of 
the  cost  of  the  work,  the  uncertainty  as  to  the  character  of  the  soil  that 
might  be  encountered,  the  conditions  existing  in  connection  with  the 
railroad  company  and  under  the  contract  between  the  city  and  the 
railroad  company,  the  fact  that  the  city  had  this  subsisting  contract 
which  it  could  not  abrogate,  looking  at  the  cost  of  other  work  of  a 
similar  character  which  had  been  done,  considering  in  short  all  the 
facts  as  they  appear  from  the  testimony  and  all  the  circumstances  as 
they  appeared  to  these  parties  at  the  time  the  subsidiary  agreement 
was  made,  I  am  not  prepared  to  say  that  this  price  was  excessive,  and 
much  less  am  I  prepared  to  say  that  the  price  was  so  excessive  as  to 
be  evidence  of  fraud  or  bad  faith. 

Having  thus  reviewed  the  several  grounds  upon  which  this  eon- 
tract  is  attacked  and  on  which  the  injunction  is  sought,  and  having 
found  against  the  plaintiff  upon  all  of  these  grounds,  the  judgment  of 
the  court  will  be,  that  the  petition  be  dismissed,  and  the  injunction  will 
be  refused. 


CROSSINGS— HIGHWAYS— RAILROADS. 

[Medina  Common  Pleas,  December  17,  1906.] 

L.  0.  Brown  et  al.  v.  Akron  &  Chicago.  Jct.  Ry. 

1.  Highways  at  Railroad  Crossing  may  be  Diverted  from  Course. 

When  in  the  construction  of  a  railroad  it  becomes  necessary  to  cross  a 
highway  in  the  country,  at  such  an  angle  as  to  render  the  building  of  a 
necessary  bridge  impracticable,  the  grade  of  the  railroad  being  twenty- 
seven  feet  above  the  grade  of  the  highway,  the  railroad  company  is 
granted,  by  Rev.  Stat.  3284  (Lan.  5240),  the  right  to  divert  the  course  of 
the  highway,  that  a  crossing  may  be  made  at  a  right  angle,  provided  it 
does  not  impair  the  usefulness  of  said  highway. 

[For  other  cases  in  point,  see  7  Cyc.  Dig,  "Railroads,"  §§  335-341.— EdJ 

2.  Necessity  and  Convenience  of  Public  Governs  Uigiit  to  Divert  Hiohtay. 

The  question  of  the  necessity  X)f  the  diversion  of  a  highway  for  railroad  Pur- 
poses is  for  the  court  to  decide,  and  in  determining  such  question  tin 
convenience  and  necessity  of  the  whole  public,  including  travelers  ou 
the  railroad  as  well  as  on  the  highway,  should  be  considered. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Railroads,"  §§  346-355.— Ed.] 
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3/  A  Diversion  of  a  Highway  mat  be  Permanent. 

The  diversion  of  a  country  highway  which  Is  authorized  by  Rev.  Stat  3284 
(Lan.  5240),  may  be  permanent,  provided  said  diversion  is  reasonably  nec- 
essary, and  does  not  unreasonably  interfere  with  the  use  of  said  highway 
by  the  public. 
[Syllabus  approved  by  the  court.] 

I.  T.  Siddall,  N.  H.  McClure  and  F,  W.  Wood,  for  plaintiffs. 

J.  M.  Lessick,  Lee  Elliott  and  Frank  Heath,  for  defendants: 

This  provision  of  Rev.  Stat  3284  (Lan.  5240)  forms  part  of  the 
charter  of  the  railroad  company,  and  it  has  the  effect  of  a  contract  be-  JT 
tween  the  state  and  the  railroad  company,  in  fixing  the  rights  and  lia-  | 
bilities  of  the  company.  State  v.  Railway,  36  Ohio  St.  434 ;  Pittsburgh, 
Ft.  W.  &  C.  Ry.  v.  Maurer,  21  Ohio  St.  421;  Little  Miami  Ry.  v.  Greene 
Co.  (Comrs.)  31  Ohio  St.  338;  Valley  Ry.  v.  Bohm,  34  Ohio  St.  114; 
Lorain  Co.  (Comrs.)  v.  Railway,  12  Circ.  Dec.  805;  Youngstown  v.  Rail- 
way, 2  Circ.  Dec.  121  (3  R.  214)  ;  Cincinnati,  N.  Ry.  v.  Cincinnati,  8 
Dec.  Re.  554  (8  Bull.  334). 

It  will  be  observed  that  the  following  cases  were  cases  where  the 
railroad  company  had,  without  authority  of  any  kind,  permanently  ob- 
structed and  was  exclusively  using  a  fixed  portion  of  a  public  highway, 
as  it  was  then  located,  without  any  pretense  of  having  diverted  it,  and 
were  in  no  wise  like  the  case  at  bar  where  the  highway  is  no  longer  on 
its  old  location,  but  has  been  diverted  by  the  railroad  company  under 
the  power  given  it  by  Rev.  Stat.  3284  (Lan.  5240).  State  v.  Railway,  36 
Ohio  St.  434;  Lake  Shore  <&  M.  S.  Ry.  v.  Etyria,  69  Ohio  St.  414  [69  N. 
E.  Rep.  738] ;  Little  Miami  Ry.  v.  Greene  Co.  (Comrs.)  31  Ohio  St.  338; 
Youngstown  v.  Railway,  2  Circ.  Dec.  121  (3  R.  214). 

This  defendant  does  not  now,  and  never  did,  claim  that  it  has  any 
right  to  permanently  obstruct  and  exclusively  use  any  portion  of  these 
public  roads,  either  with  or  without  the  consent  of  any  public  official,  for 
no  public  officials  could  grant  such  a  right  if  they  would.  Lake  Shore 
&  M.  S.  Ry.  v.  Elyria,  69  Ohio  St.  414  [69  N.  E.  Rep.  738]. 

WASHBURN,  J. 

The  defendant  [in  L.  0.  Brown  et  al.,  commissioners  of  Medina 
county,  v.  Akron  &  Chicago  Junction  Railroad  Company]  is  engaged 
in  the  reconstruction  of  its  road  in  Medina  county,  for  the  purpose  of 
avoiding  dangerous  grades  and  curves,  and  in  Harrisville  township  it  is 
practically  building  a  new  road*— the  location  of  the  present  road  being 
a  long  distance  from  the  old  road  and  the  difference  in  the  grade  being 
more  than*  twenty-five  feet. 

In  constructing  its  road  upon  the  new  line,  it  crosses  a  highway 
known  as  the  Lodi  and  West  Salem  road,  which  is  a  diagonal  road  ex- 
tending from  Lodi  southwest  to  West  Salem  and  beyond.     This  high- 

*[See  map  on  next  page. — Ed.] 
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way  is  a  main  highway,  much  traveled.  The  railroad  crosses  it  a  little 
over  a  mile  southwest  of  Lodi,  at  an  angle  of  about  twenty-one  degrees, 
and  the  grade  of  the  railroad  is  at  least  twenty-seven  feet  above  the 
grade  of  the  highway  at  the  point  of  crossing.  West  of  the  point  of 
crossing  this  highway,  a  distance  of  about  one  thousand  five  hundred 
feet,  the  railroad  crosses  at  right  angles  a  north  and  south  highway, 
known  as  the  Chatham  road,  which  road  intersects  the  Homerville  road 
just  south  of  the  railroad,  and  ends  in  the  before-mentioned  diagonal 
road  about  a  thousand  feet  south  of  the  railroad.  The  Chatham  road 
is  a  very  little  used  highway,  especially. for  travel,  south  from  the  point 
where  the  railroad  crosses  it.  About  two  thousand  feet  west  of  where 
the  railroad  crosses  the  Chatham  road  the  railroad  company  is  building 
a  stone  arch  bridge,  and  is  proposing  to  connect  the  east  and  west  Homer- 
ville road  through  under  this  bridge  to  a  new  east  and  west  road  just 
north  of  the  railroad,  and  parallel  thereto,  which  it  proposes  to  lay  out 
and  construct  eastward  across  said  Chatham  road  and  to  said  diagonal 
road. 

Then  the  railroad  company  is  proposing  to  divert  said  diagonal 
road  at  the  point  of  the  crossing  of  the  railroad  to  the  westward  about 
five  hundred  feet  and  thence  south,  crossing  the  railroad,  at  right  angles 
under  a  stone  arch  bridge  and  connecting  again  with  the  diagonal  road. 

And  the  railroad  company  is  proposing  to  fill  up.  the  Chatham 
road  where  it  crosses  the  same  with  an  embankment  about  forty  feet 
high. 

The  plaintiffs,  claiming  that  these  diversions  of  the  highways  were 
not  authorized  by  law,  brought  this  action  to  enjoin  the  railroad  com- 
pany from  making  them  and  from  diverting  or  obstructing  said  diagonal 
road  and  said  Chatham  road  at  the  points  of  crossing. 

A  temporary  injunction  was  granted,  and  the  case  is  now  sub- 
mitted to  the  court  for  final  disposition. 

I  never  tried  a  case  in  which  the  law  which  the  plaintiff  claims 
should  govern  the  case  differed  so  widely  from  the  law  which  the  de- 
fendant claims  should  govern  the  case. 

The  defendant  is  proceeding  to  divert  the  highways  in  question 
under  the  provisions  of  Rev.  Stat.  3284  (Lan.  5240),  which  reads: 

"A  company  may,  whenever  it  is  necessary,  in  the  construction 
of  its  road,  to  cross  a  roed  or  a  stream  of  water,  divert  the  same  from 
its  location  or  bed;  but  the  company  shall,  without  unnecessary  delay, 
place  such  road  or  stream  in  such  condition  as  not  to  impair  its  former 
usefulness.'  * 

It  has  been  held  that  this  section  applies  only  to  country  roads  and 
not  to  the  crossing  of  streets  or  highways  in  municipal  corporations. 
Youngstown  v.  Railway,  2  C.  D.  121  (3  R.  214) ;  Cincinnati  No.  By.  v. 
Cincinnati,  8  Dec.  Re.  554  (8  Bull.  334). 
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The  plaintiff  claims  that  a  railroad  company  cannot  legally  acquire 
one  inch  of  a  public  highway  so  as  to  occupy  it  to  the  exclusion  of  the 
public,  unless  the  same  is  acquired  by  proceedings  for  the  vacation  of 
highways  in  accordance  with  the  law  providing  for  the  vacation  of 
highways.  And  it  is  not  claimed  that  any  such  proceedings  were  had 
in  this  case. 

On  the  other  hand,  the  defendant  claims  that  the  statute  above 
quoted  gives  it  the  right  to  divert  a  highway  in  the  country  without 
asking  permission  of  the  township  trustees,  county  commissioners  or 
anyone  else,  and  that  the  railroad  company  is  itself  the  judge  of  whether 
or  not  it  is  necessary  to  divert  the  highways  in  question. 

In  other  words,  that  the  railroad  company  has  the  absolute  right, 
under  that  statute,  to  divert  the  highways  in  question,  provided  it  re- 
stores them  to  their  former  state  of  usefulness,  and  that  in  a  proceeding 
like  this  the  court  even  cannot  determine  that  there  is  no  necessity  for 
the  diversion,  and  enjoin  the  same. 

The  court  cannot  agree  with  the  law  as  above  claimed  by  either 
party  to  this  action. 

If  the  plaintiff's  claim  is  correct, — that  is,  that  the  location  of  a 
highway  cannot  be  changed,  except  by  vacating  the  part  changed, — 
then  Rev.  Stat.  3284  (Lan.  5240)  as  above  quoted  is  entirely  super- 
fluous; because  if  the  railroad  company  proceeded  as  the  plaintiff  claims 
it  must  proceed,  under  the  vacation  statute,  it  could  acquire  the  absolute 
title  in  fee  simple  to  the  parts  of  the  highway  diverted,  without  the  aid 
of  Rev.  Stat.  3284  (Lan.  5240).  Megrue  v.  Putnam  Co.  (Comrs.) 
8  Circ.  Dec.  262  (15  R.  242),  is  a  case  in  which  Judge  Price,  then  a 
circuit  judge,  participated,  and  it  was  there  held  that  Rev.  Stat.  3283, 
3284  (Lan.  5239,  5240)  gave  authority  to  the  county  commissioners 
to  contract  with  a  railroad  company  for  a  surrender  to  the  railroad 
company  for  its  exclusive  use  of  a  portion  of  a  public  highway,  provided 
the  railroad  company  diverted  the  highway  and  restored  the  same  to  its 
former  state  of  usefulness  by  substituting  another  way  for  the  part 
taken  by  the  railroad  company.  There  was  no  vacation  of  the  highway 
under  the  statute  in  this  case  and  there  was  an  exclusive  use  granted, 
but  it  was  authorized  because  there  was  a  diversion  and  the  substitution 
of  another  way. 

In  other  words,  while  the  authorities  could  not  give  away  or  sell 
a  part  of  the  highway,  they  could  exchange  a  part  of  it  for  another  way. 

I  am  aware  that  there  are  numerous  cases  in  Ohio  which  hold  that 
the  public  highways  of  the  state  are  sacred,  and  that  neither  the  com- 
missioners nor  the  township  trustees  nor  the  council  of  cities  have  any 
authority  to  make  an  agreement  with  a  railroad  company  by  which  the 
company  shall  acquire  the  right  to  use  any  part  of  the  public  highway 
to  the  exclusion  of  the  public,  without  substituting  another  way  for 
the  part  used  by  the  railroad. 
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That  is  the  well-settled  law  in  Ohio,  and  it  is  stated  in  very  strong 
language  by  the  Supreme  Court  in  the  case  of  Lake  Shore  &  M.  8.  By. 
v.  Elyria,  69  Ohio  St.  414  [69  N.  E.  Rep.  738],  and  Wabash  By.  v.  Defi- 
ance, 52  Ohio  St.  262  [40  N.  E.  Rep.  89]. 

But  a  careful  reading  of.  these  cases  and  of  all  the  cases  cited  by 
counsel,  discloses  the  fact  that  a  part  of  the  highway  was  being  taken 
without  substituting  any  other  way  therefor,  and  under  the  laws  of 
Ohio,  such  a  result,  that  is,  the  taking  of  a  part  of  the  highway  without 
substituting  another  way  therefor,  can  be  accomplished  only  by  pro- 
ceedings under  the  statute  for  the  vacation  of  highways. 

In  other  words,  the  public  highways  cannot,  by  agreement  of  the 
parties  or  otherwise,  be  obstructed ;  but  must  be  kept  open  and  in  repair 
and  for  the  use  of  the  public. 

But  the  case  at  bar  is  not  a  case  where  the  railroad  company  is 
seeking  to  take  a  part  of  the  highway  without  substituting  any  other 
way  therefor. 

The  railroad  company  does  not  claim  that  it  has  a  right  to  obstruct 
the  highway  or  to  take  a  part  of  the  highway  and  use  it  to  the  exclusion 
of  the  public,  except  on  condition  that  it  restore  the  highway  to  its 
former  state  of  usefulness  by  substituting  another  highway  therefor. 
And  if  it  does  restore  the  highway  to  its  former  state  of  usefulness  by 
substituting  another  way,  then  it  does  not  obstruct  the  highway,  nor 
does  it  exclude  the  public  from  the  highway. 

Revised  Statute  3283  (Lan.  5239)  gives  to  certain  public  author- 
ities, having  charge  of  streets  and  highways,  authority  to  agree,  under 
certain  circumstances,  that  a  railroad  company  may  use  a  street  or  high- 
way or  a  part  thereof  in  the  construction  of  its  railroad,  and  on  failure 
to  so  agree,  the  railroad  company  is  empowered  to  acquire  such  right 
by  appropriation  proceedings;  but  it  is  settled  that  the  right  so  ac- 
quired by  agreement,  or  appropriation,  is  only  that  of  joint  occupancy, 
and  said  section  does  not  provide  a  way  whereby  the  railroad  can  acquire 
the  exclusive  occupancy  and  use  of  the  street  or  highway,  without  sub- 
stituting another  way  therefor.  Zanesville  v.  Fannan,  53  0.  S.  605, 
614  [42  N.  E.  Rep.  703;  53  Am.  St.  Rep.  664]  ;  Lake  Shore  &  M.  S. 
By.  v.  Elyria,  69  Ohio  St.  414  [69  N.  E.  Rep.  738]. 

Under  Rev.  Stat.  3283  (Lan.  5239)  a  railroad  cannot  acquire  by 
appropriation  the  right  to  the  exclusive  use  of  a  highway ;  neither  can 
it,  under  this  section,  acquire  such  right  by  agreement  with  the  public 
authorities,  except  by  substituting  another  way  for  the  one  taken.  If 
the  public  authorities  arbitrarily  and  without  good  cause  refuse  to  agree 
to  a  reasonable  substitution  of  another  way,  and  the  people  in  the  vicin- 
ity arbitrarily  and  because  of  an  unreasonable  hostility  prevent  a 
vacation  of  the  highway,  then,  if  there  is  no  other  way  provided  by 
law  by  which  the  railroad  company  can  acquire  that  which  is  reasonably 

Digitized  by  VjUUVlv 


424  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Medina  Common  Pleas. 

necessary  in  the  construction  of  its  railroad,  it  would  be  very  difficult — 
almost  impossible — to  build  railroads  in  Ohio. 

T"  roads  are  public  necessities  and  are  so  recognized  by  the  law. 
Whi  »»y  are  conducted  for  private  gain,  they  have  a  public  character 
and  v  laws  have  been  passed,  regulating  and  controlling  them  as 

pub  rencies,  and  the  rights  which  their  public  character  entitles 

the*  mist  be  considered  as  well  as  the  convenience  of  those  traveling 

on  i        hway  in  the  country. 

i  •  legislature  must  have  intended  to  provide  some  way  by  which 
those  having  charge  of  a  country  road  in  a  township  and  the  people 
living  in  that  immediate  vicinity,  could  not  obstruct  a  great  public  im- 
provement and  prevent  the  building  of  the  railroad  by  arbitrary  and 
unreasonable  opposition,  and  my  judgment  is,  that  Rev.  Stat.  3284 
(Lan.  5240),  when  construed  with  the  other  sections  of  the  statutes 
and  the  decisions  of  the  Supreme  Court,  can  be  and  should  be  so  con- 
strued as  to  have  some  force  and  effect,  and  that  it  does  provide  a  way 
by  which  a  railroad  company,  when  it  is  prevented  by  arbitrary  and 
unreasonable  opposition  from  acquiring  the*  right  to  the  exclusive  use 
of  a  part  of  a  highway  in  the  country,  by  appropriation  proceedings 
or  agreement  under  Rev.  Stat.  3283  (Lan.  5239)  or  by  having  the  same 
vacated,  may  acquire  that  right  by  diverting  the  highway  and  sub- 
stituting another  way  therefor,  provided  such  use  be  reasonably  neces- 
sary and  the  substituted  way  is  a  substantial  restoration  of  the  highway 
to  its  former  state  of  usefulness. 

On  the  other  hand,  the  claim  of  the  defendant  that  it  is  the  judge 
of  whether  or  not  a  diversion  of  the  highway  is  necessary,  and  that  it 
may  divert  a  highway  in  the  country  at  will,  subject  only  to  the  restric- 
tion that  it  restore  the  same  to  its  former  state  of  usefulness,  ought  not 
to  be  the  law  in  my  judgment,  for  if  it  was,  a  railroad  company  build- 
ing across  a  county,  might  divert  all  the  highways  of  that  county  sim- 
ply and  solely  for  the  reason  that  it  would  be  some  convenience  to  the 
railroad  company  in  building  its  railroad,  and  without  reference  to 
the  convenience  or  wishes  of  the  people  of  the  county. 

It  is  well  settled  that  a  grant  such  as  is  contained  in  Rev.  Stat. 
3284  (Lan.  5240)  should  be  strictly  construed  against  the  railroad  com- 
pany, and  I  do  not  think  that  the  legislature  intended  to  vest  in  rail- 
road companies  the  absolute  right  to  divert  highways  at  will,  even  if 
the  railroad  companies  can  and  do  restore  the  diverted  highways  to 
their  former  state  of  usefulness. 

After  listening  to  the  very  able  and  extended  arguments  of  counsel 
in  this  case,  and  after  looking  over  the  various  authorities  cited  by 
them,  I  have  .come  to  the  conclusion  that  a  proper  construction  of  Rev. 
Stat.  3284  (kan.  5240)  is  this: 

That  when,  in  the  construction  of  a  railroad,  it  becomes  necessary 
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to  cross  a  highway,  in  the  country,  the  railroad  company  is  granted  by 
this  section  the  right  to  divert  such  highway,  provided : 

First.    That  the  proposed  diversion  is  reasonably  necessary,  and 

Second.  That  the  railroad  company  restores  the  highway  to  its 
former  state  of  usefulness. 

The  railroad  company  may,  in  the  first  instance,  determine  whether 
or  not  it  is  necessary  to  divert  the  highway;  if  that  claimed  necessity 
be  questioned  in  court,  then  it  is  a  question  for  the  court  to  decide 
whether  or  not  the  proposed  diversion  is  reasonably  necessary. 

In  considering  whether  or  not  the  diversion  is  necessary,  the  court 
should  consider  the  conveniences  and  necessities  of  the  whole  public, 
the  railroad  being  a  part  of  the  public ;  the  rights  of  the  public  traveling 
along  the  railroad  are  to  be  considered  as  well  as  the  rights  of  the  public 
traveling  on  the  highway. 

Among  other  things,  the  court  should  take  into  consideration  the 
location  and  use  of  the  highway;  the  location,  character  and  use  of  the 
railroad;  the  necessities  of  the  public,  not  only  in  the  use  of  the  high- 
way, but  in  the  use  of  the  railroad;  the  feasibility  and  practicability 
of  building  the  railroad  without  diverting  the  highway,  and  the  ex- 
pense that  would  be  made  necessary  to  do  that ;  the  grades  of  the  rail- 
road and  the  highway,  and  all  of  the  facts  and  circumstances  of  the 
situation  as  shown  by  the  evidence. 

If  the  court  determines  that  the  diversion  is  necessary,  then  the 
next  question  is,  Can  and  will  the  railroad  company  restore  the  high- 
way to  its  former  state  of  usefulness? 

And  in  determining  whether  or  not  the  highway  can  be  restored 
to  its  former  state  of  usefulness,  it  goes  without  saying,  that  this  does 
not  mean  that  it  must  be  restored  to  its  former  location,  because  if  that 
was  the  case  there  would  be  no  sense  in  saying  it  could  be  diverted. 

Besides  a  very  large  number  of  cases  have  been  cited  by  counsel 
which  hold  that  the  railroad  company  need  not  restore  the  highway  to 
its  former  location,  and  as  I  remember  it,  none  have  been  cited  which 
hold  that  it  must  restore  the  highway  to  its  former  location. 

If  the  diversion  is  permanent,  then  of  course  there  is  no  restora- 
tion of  the  highway  in  its  former  location,  and  the  Supreme  Court  of 
this  state  has  decided  that  the  diversion  may  be  permanent,  and  that 
authority  is  given  a  railroad  company  to  condemn  property  necessary 
to  substitute  another  highway  for  the  one  taken.  The  language  of  the 
Supreme  Court  decision  in  Valley  By.  v.  Bohm,  34  Ohio  St.  114,  119,  is 
as  follows: 

"This  provision  confers  power  to  divert  the  road  or  stream,  coupled 
with  the  duty  imposed  to  place  the  same,  after  diversion,  in  such  con- 
dition as  not  to  impair  its  previous  usefulness.  The  requirement  is  not 
to  restore  to  its  former  place  or  condition,  but  to  such  condition  as  not 
to  affect,  materially,  its  utility.    It  is  to  be  left  in  such  condition,  how 
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much  soever  it  may  be  diverted  from  its  former  course,  that  the  right  . 
to  its  public  or  private  enjoyment,  where  such  right  exists,  shall  not  be 
materially  disturbed  or  interfered  with.  *  *  *  Subject  to  the  per- 
formance of  this  condition,  the  power  or  right  to  divert  the  same  is 
coextensive  with  the  public  necessity  which  calls  for  its  exercise.  The 
meaning  assigned  to  the  language  of  this  section,  by  counsel  for  the 
defendant,  confines  the  right  to  divert  the  stream  or  highway,  to  a  use 
merely  temporary  in  its  character.  This  we  think  far  too  restricted; 
so  much  so,  that,  if  adopted,  it,  to  a  greater  or  less  extent,  would  result 
in  defeating  the  obvious  design  of  the  statute.  The  diversion  may  be 
temporary  or  permanent,  as  the  public  needs  or  necessities  require.' ' 

In  Potter  v.  Bunnell,  20  Ohio  St.  150,  which  was  a  case  where  the 
diversion,  was  a  permanent  one,  the  language  of  the  decision  beginning 
at  page  161  is: 

"The  company  was  empowered  by  its  charter  to  divert  highways 
whenever  it  was  necessary  'in  the  construction 9  of  its  road;  but  they 
were  also  required  to  place  such  highway,  without  unnecessary  delay, 
'in  such  condition  as  not  to  impair  its  former  usefulness. 9  " 

And  further  on  this  subject,  Judge  Boynton,  speaking  for  the 
Supreme  Court  in  Little  Miami  By.  v.  Greene  Co.  (Comrs.)  31  Ohio  St. 
338,  347,  says: 

"There  is  little  doubt  that  the  legislature  did  not  intend  to  require 
a  railroad  company  in  crossing  a  public  highway  to  restore  the  same 
to  its  actual  former  condition.  This  would  be  practically  impossible. 
Substantial  restoration  is  all  that  was  contemplated  or  intended.  Some 
inconveniences  to  public  travel  are  necessarily  incident  to  all  public 
railroad  crossings,  and  such  as  are  inseparately  connected  therewith, 
must  be  submitted  to  by  the  public." 

So  that  my  conclusion  is,  that  if  the  court  finds,  considering  all 
the  facts  and  circumstances,  that  the  proposed  diversion  of  the  high- 
ways in  question  is  necessary,  and  that  the  railroad  company  can  and 
will  make  a  substantial  restoration  of  the  highway,  by  diverting  the 
same  and  substituting  another  way  therefor,  then  the  proposed  diver- 
sion is  authorized  by  law.  This  being  the  law,  what  solution  does  it 
lead  us  to  when  applied  to  the  facts  and  circumstances  of  this  case? 

First.  As  to  the  diagonal  road  or  the  road  known  as  the  Lodi 
and  West  Salem  road:  At  the  point  of  crossing  this  highway,  the 
highway  is  more  than  sixty  feet  wide;  the  railroad  crosses  it  at  a  very 
acute  angle,  and  the  testimony  satisfies  the  court  that  it  is  very  difficult 
and  very  expensive  to  construct  a  bridge  across  the  highway  at  that 
angle,  and  that  it  would  not  be  good  railroad  construction  to  do  so, 
and  considering  the  character  of  the  railroad  being  built  by  the  defend- 
ant company  and  the  cost  and  difficulties  of  constructing  such  a  bridge 
as  would  be  necessary  at  such  an  angle,  the  court  feels  fully  satisfied 
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that  it  would  be  unjust  to  require  the  railroad  company  to  bridge  the 
highway  as  it  is  now  located,  but  that  some  diversion  of  the  highway 
so  as  to  permit  a  crossing  at  right  angles  is  necessary. 

I  find,  however,  that  it  is  not  necessary  to  divert  the  highway  to 
the  westward  as  far  as  is  proposed  by  the  railroad  company;  but  that 
a  reasonable  diversion  would  be  to  divert  it  so  far  and  no  more  than  is 
necessary  to  cross  the  railroad  at  right  angles.  That  can  be  done  with- 
out materially  lengthening  the  highway,  without  changing  its  grade 
and  with  but  slight  inconvenience  to  the  public,  except  that  the  view 
would  be  obstructed,  and  that  in  my  judgment  is  one  of  the  incon- 
veniencies  to  public  travel  that  is  necessarily  incident  to  such  crossings, 
and  is  insignificant  when  compared  with  the  expense  and  difficulty  of 
building  such  a  bridge  as  would  be  required  at  that  point  if  no  diversion 
was  permitted. 

I,  therefore,  find  in  reference  to  this  highway,  that  if  the  railroad 
company  divert  it  as  I  have  indicted,  and  drain,  gravel  and  macadam 
it  as  is  proposed  by  them,  and  in  addition  to  that,  will  build  the  kind 
of  a  bridge  that  is  proposed  to  be  built  by  them — that  is,  a  stone  arch 
bridge  over  the  whole  width  of  the  highway  at  right  angles-  -and  will 
construct  the  same  so  that  a  street  car  track  may  be  laid  on  their  right 
of  way  through  and  under  one  of  the  arches  to  said  bridge  off  of  the 
highway,  so  that  when  a  street  car  company  is  granted  the  right  to  use 
said  highway  for  street  railway  purposes,  it  may  build  its  track  through 
said  arch  and  thus  avoid  inconvenience  and  danger  to  the  public  at 
the  point  of  crossing  the  railroad.  If  these  things  be  done,  my  judg- 
ment is,  that  there  will  be  a  substantial  restoration  of  the  highway  to 
its  former  state  of  usefulness. 

Having  heretofore  found  that  it  is  necessary  to  divert  this  high- 
way and  having  indicated  what  the  court  considers  would  be  a  sub- 
stantial restoration  of  the  highway  to  its  former  state  of  usefulness,  I 
find  that  the  highway  may  be  diverted,  provided  the  railroad  company 
does  what  I  have  indicated. 

As  to  the  crossing  of  the  Chatham  road,  I  find  from  the  evidence 
that  the  Chatham  road  is  a  very  little  used  highway,  especially  for  travel 
toward  West  Salem ;  that  it  ends  to  the  south  within  about  a  thousand 
feet  of  this  railroad  by  running  into  and  connecting  with  said  diagonal 
road,  known  as  the  Lodi  and  West  Salem  road ;  that  if  the  railroad  com- 
pany divert  the  same  as  .proposed,  by  building  along  the  north  line  of 
their  track  a  highway,  properly  drained,  graveled  and  macadamed,  con- 
necting said  Chatham  road  to  the  east  with  said  diagonal  road,  and  on 
the  west  through  the  arch  bridge  over  Black  river  with  the  Homerville 
road,  such  a  diversion  will  be  of  very  little  inconvenience  to  the  public 
travel;  but  on  the  contrary  will  be  a  benefit  to  the  most  of  the  travel 
on  the  Chatham  road.    The  public  using  the  Chatham  road  north  of  the 
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railroad  could  then  have  equally  as  good  facilities  for  using  the  Homer- 
ville  road  as  they  now  have,  and  they  would  have  much  better  facilities 
for  using  the  diagonal  road  in  driving  to  Lodi,  and  the  only  incon- 
venience would  be  to  those  desiring  to  go  toward  W«st  Salem,  and  that 
inconvenience  would  cause  them  to  travel  two  sides  of  a  triangle  about 
fifteen  or  eighteen  hundred  feet  in  length  instead  of  one  side  of  that 
triangle,  and  the  travel  in  that  vicinity  as  shown  by  the  evidence  toward 
West  Salem  is  very  light,  and  in  all  human  probabilities  will  remain  so. 

There  would  be,  however,  an  additional  burden  placed  on  the  peo- 
ple to  maintain  and  keep  in  repair  a  somewhat  greater  length  of  high- 
way. 

So  that  I  feel  that  if  the  Chatham  road  is  diverted  by  the  railroad 
company  as  proposed,  and  the  defendant  will  pay  to  the  proper  author- 
ities having  charge  of  the  keeping  and  repair  of  said  road  the  sum  of 
$5,000,  to  be  used  by  said  authorities  in  keeping  said  roads  in  repair 
in  the  future,  said  Chatham  road  will,  all  things  being  considered,  be 
restored  to  substantially  its  former  state  of  usefulness. 

But,  I  have  had  some  trouble  in  determining  whether  or  not  there 
is  such  a  necessity  for  the  diversion  of  the  Chatham  road  as  justifies  the 
court  in  permitting  its  diversion. 

The  Chatham  road  as  it  now  crosses  the  railroad  is  at  right  angles, 
and  the  only  necessity  for  the  diversion,  is  the  fact  that  it  would  save  the 
railroad  company  the  expense  of  building  a  bridge  over  the  entire 
highway  at  an  expense  of  at  least  $50,000.  The  expense  of  building 
the  railroad  without  diverting  the  highway  is  proper  to  be  considered 
in  determining  the  necessity  of  the  diversion,  and  there  may  be  cir- 
cumstances where  the  inconvenience  to  the  public  traveling  on  the  high- 
way by  the  diversion,  is  so  slight,  and  the  expense  of  building  the  rail- 
road without  diverting  the  highway  so  great,  that  a  court  of  equity 
ought  to  determine  that  the  great  expense  alone  is  sufficient  necessity  for 
the  diversion. 

Suppose  for  instance,  that  a  railroad  crosses  two  highways  within 
one  hundred  feet,  and  that  one  highway  can  be  turned  into  the  other 
for  a  short  distance  without  materially  affecting  or  inconveniencing 
travel  on  the  highway,  but*  in  fact  benefiting  the  bulk  of  the  travel  on 
the  highway,  and  suppose  the  cost  of  the  extra  bridge  to  be  $100,000, 
would  any  reasonable  man  claim  that  the  $100,000  expense  of  an  extra 
bridge  within  one  hundred  feet  of  another  bridge  was  not  a  sufficient 
necessity  for  the  slight  diversion? 

The  present  case  as  to  the  Chatham  road  is  like  the  one  above  sug- 
gested, except  as  to  the  extent  of  the  diversion  and  the  cost  of  the  bridge. 

But,  as  the  railroad  company  must  build  such  a  bridge  across  said 

diagonal  road  about  fifteen  or  eighteen  hundred  feet  eastward  from  the 

■>  Chatham  road,  and  as  the  railroad  company  is  building  a  similar  bridge 
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about  two  thousand  feet  to  the  westward,  near  Black  river,  and  as  I  find 
that  the  Chatham  road  as  it  is  proposed  to  be  diverted  is  a  substantial 
restoration  of  it  to  its  former  state  of  usefulness,  my  best  judgment — 
although  I  am  in  some  doubt  about  the  matter — leads  me  to  the  con- 
clusion that,  considering  the  slight  inconvenience  the  public  will  be  put 
to  by  such  diversion,  and  the  expense  that  the  railroad  company  would 
be  put  to  in  building  a  third  bridge  of  this  character  within  less  than 
a  mile,  there  is  a  sufficient  necessity  shown  to  justify  the  court  in  grant- 
ing the  permission  to  divert,  upon  the  conditions  and  as  I  have  indicated. 

See  Lorain  Co.  (Comrs.)  v.  Railway,  12  Circ.  Dec.  805,  where  a 
greater  diversion  was  permitted  in  Lorain  county  by  our  circuit  court. 

The  court  having  found  that  the  diversion  of  these  highways  as 
proposed  by  the  railroad  is  not  a  proper  diversion  in  all  respects,  the 
order  will  be,  that  the  defendant  pay  the  costs  of  these  proceedings; 
if  the  railroad  company  will  not  make  the  diversions  upon  the  condi- 
tions and  in  the  manner  I  have  indicated,  then  a  decree  may  be  entered, 
enjoining  said  company  from  diverting  said  highways  as  it  is  now  pro- 
posing to  do ;  but  if  the  railroad  company  will  adopt  the  suggestions  of 
the  court  as  to  the  diversion  of  these  highways,  and  make  it  appear  to 
the  court  that  it  proposes  to  and  will  divert  the  highways  upon  the 
conditions  and  as  J  have  indicated,  then  the  injunction  in  this  case  will 
be  dissolved  and  the  petition  of  the  plaintiffs  dismissed.  That  will  per- 
mit a  taking  of  the  case  to  the  circuit  court  by  the  plaintiffs. 

But,  should  the  plaintiffs  not  desire  to  take  the  case  higher,  the 
court  will  make  an  order  dissolving  the  injunction  and  continuing  the 
case,  with  the  understanding  that  if  the  railroad  company  does  divert 
these  highways  as  above  indicated,  and  to  the  full  satisfaction  of  the 
court,  then  the  case  will  be  dismissed,  but  if  it  does  not  do  so,  then  the 
railroad  company  will  be  required  to  restore  said  highways  to  their 
present  location  and  condition.    State  v.  Railway,  36  Ohio  St.  434. 


Digitized  by 


Google 


430  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Darke  Common  Pleas. 

DOWER— MORTGAGES— PARTITION. 

[Darke  Common  Pleas,  March  6,  1904.] 
•Fleming,  Exr.  v.  Morningstab. 

Priority  of  Dower  over  Mortgage  to  Secure  Owelty. 

In  a  case  of  amicable  partition  between  two  heirs,  by  mutual  conveyances  of 
unequal  purparts,  in  which  conveyance  the,  wife  of  one  of  the  heirs 
joins,  a  mortgage  given  by  such  heir  to  the  other,  to  equalize  the  allot- 
ment in  which  his  wife  does  not  join,  is  subordinate  to  the  wife's 
Inchoate  right  of  dower  in  the  undivided  interest  acquired  by  descent 
by  such  mortgagor  in  the  purpart  so  allotted  to  him,  but  is  superior  to 
dower  in  the  share  acquired  by  purchase  from  the  mortgagee. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Partition,"  §§  148-155. — Ed.] 

[Syllabus  approved  by  the  court] 

Robison  &  Yount  and  D.  P.  Irwin,  for  plaintiff. 

Anderson,  Bowman  &  Anderson,  for  defendant: 

Dower  is  favored.  Dunseth  v.  Bank,  6  Ohio  76 ;  Coke's  Littleton  125a; 
Kennedy  v.  Nedron,  1  U.  S.  (1  Dall.)  415  [1  L.  Ed.  202] ;  Betts  v.  Wise, 
11  Ohio  219;  Mandel  v.  McClave,  46  Ohio  St.  407  [22  N.  E.  Itep.  290; 
5  L.  R.  A.  519;  15  Am.  St.  Rep.  627] ;  Banks  v.  Sutton,  2  P.  Wms.  702; 
Noel  v.  Ewing,  9  Ind.  37;  Lasher  v.  Lasher,  13  Barb.  106;  Meigs  v. 
Dimock,  6  Conn.  458;  Tate  v.  Jay,  31  Ark.  576;  Chew  v.  Chew,  1  Md. 
163 ;  Scribner,  Dower  Chap.  1,  Sec.  33. 

Widow's  dower  attached  when  husband  acquires  title.  Greene  v. 
Greene,  1  Ohio  535  [13  Am.  Dec.  642] ;  Sumner  v.  Hampson,  8  Ohio 
328  [32  Am.  Dec.  722]  ;  Mandel  v.  McClave,  46  Ohio  St.  407  [22  N.  E. 
Rep.  290;  5  L.  R.  A.  519;  15  Am.  St.  Rep.  627]. 

Acquisition  of  title  and  purchase  money  mortgage  must  consti- 
tute one  act.  10  Am.  &  Eng.  Enc.  Law  (2  ed.)  137;  1  Jones,  Mort- 
gages Sec.  568 ;  Holbrook  v.  Finney,  4  Mass.  566  [3  Am.  Dec.  243] ; 
Nash  v.  Preston,  Cro.  Car.  190;  Smith  v.  McCarty,  119  Mass.  519; 
Thomas  v.  Hanson,  44  Iowa  651;  Young  v.  McKee,  13  Mich.  552;  Mc- 
Clure  v.  Harris,  51  Ky.  (12  Mon.  B.)  261;  Clark  v.  Brown,  85  Mass.  (3 
Allen)  509;  Mayburry  v.  Brien,  40  U.  S.  (15  Pet.)  21  [10  L.  Ed.  646] ; 
Clark  v.  Munroe,  14  Mass.  351 ;  Stow  v.  Tifft,  15  Johns.  458 ;  McCauley 
v.  Grimes,  2  Gill  &  J.  318  [20  Am.  Dec.  434]  ;  Kittle  v.  Van  Dyck,  1 
Sanf .  Ch.  76 ;  Moore  v.  Rollins,  45  Me.  493 ;  Pendleton  v.  Pomeroy,  86 
Mass.  (4  Allen)  510;  Nottingham  v.  Calvert,  1  Carter  (Ind.)  527;  4 
Kent's  Commentaries  39;  Park,  Dower  43;  Welch  v.  Buckins,  9  Ohio 
St.  331;  Elliott  v.  Plattor,  43  Ohio  St.  198  [1  N.  E.  Rep.  222] ;  Buffner 
v.  Evans,  1  Circ.  Dec.  368  (2  R.  70). 

The  mortgage  must  originate  in  the  purchase  of  land.  1  Scribner, 
Dower  Sec.  278. 

•Affirmed,  circuit  court,  without  report;  Fleming  v.  Morningstar.  72  Ohio 
St.   647. 
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Her  dower  not  defeated  by  owelty  of  partition.  Pomeroy,  Eq. 
Jurisp.  Sec.  1389;  1  Story,  Eq.  Jurisp.  Sec.  654;  Earl  of  Clarendon  v. 
Hornby,  1  P.  Wm.  Chan.  447;  Smith  v.  Smith,  10  Paige  Ch.  470;  Cox 
v.  McMullin,  55  Va.  (14  Gratt.)  82;  Darlington's  Appropriation,  13 
Pa.  St.  430;  Reed  v.  Trust  &  Safe  Dep.  Co.  113  Pa.  St.  574  [6  Atl.  Rep. 
163] ;  Wood  v.  Little,  35  Me.  107;  King  v.  Reed,  77  Mass.  (11  Gray) 
ti90;  Wrenn  v.  Gibson,  90  Ky.  189  [13  S.  W.  Rep.  766] ;  Wilson  v.  Rail- 
way, 62  Me.  112 ;  Applegate  v.  Edwards,  45  Ind.  329 ;  Norman  v.  Har- 
rington, 62  Ala.  107;  Weaver  v.  Gregg,  6  Ohio  St.  547  [67  Am.  Dec. 
355] ;  Gillett  v.  Miller,  5  Circ.  Dec.  588  (12  R.  209) ;  Smith  v.  Roths- 
child, 2  Circ.  Dec.  698  (4  R.  544) ;  Docktermann  v.  Elder,  11  Dec.  Re. 
506  (27  Bull.  195) ;  Totten  v.  Stuyvestant,  3  Edw.  Ch.  500;  Freeman, 
Cotenancy  &  Partition  Sec.  411;  Mosher  v.  Mosher,  32  Me.  412; 
Thomas  v.  Bank,  32  Md.  57;  Horde  v.  Landrum,  5  S.  C.  213;  11  Am. 
&  Erg.  Enc.  Law  (2  ed.)  118;  Greene  v.  Greene,  1  Ohio  535  [13  Am. 
Dec.  642]. 

ALLREAD,  J. 

The  controverted  question  here  is  the  claim  of  Mrs.  J.  H.  Morning- 
star  to  dower  in  a  fourteen-acre  tract  of  land  sold  by  the  administrator 
as  part  of  the  estate  of  her  late  husband. 

Yhis  tract  with  others  constituted  the  W.  H.  Morningstar  estate, 
which  upon  his  death  in  1886,  descended  to  J.  H.  and  Alice  Morningstar 
(now  Fleming)  in  equal  moieties. 

There  was  a  mortgage  upon  certain  of  the  tracts  given  by  the 
ancestor,  and  which  is  known  in  this  case  as  the  "Walker"  mortgage. 
J.  H.  and  Alice  Morningstar  gave  a  mortgage  also  upon  certain  of  the 
tracts,  known  as  the  "Bachman"  mortgage.  The  fourteen-acre  tract 
was  not  included  in  either  mortgage. 

Oa  July  1,  1889,  for  the  purpose  of  amicable  partition,  the  tenants 
in  eonimon  agreed  upon  a  division  of  the  several  tracts  of  the  W.  H. 
Morningstar  estate,  and  each  tenant  in  common  released  by  a  quitclaim 
deed  the  undivided  half  of  the  tracts  allotted  in  severalty  to  the  other. 
The  allotment  to  J.  H.  Morningstar  was  valued  at  $6,300 ;  this  included 
the  fourteen-acre  tract  valued  at  $2,100.  The  allotment  to  Alice  was 
valued  at  $3,200.  This  would  leave  a  balance  upon  allotment  due  her 
of  $1,550. 

Alice  assumed  the  "Walker"  mortgage  of  $1,128.65  and  J.  H.  as- 
sumed the  "Bachman"  mortgage  of  $1,539.75.  The  difference  in  the 
amount  of  the  mortgages  assumed  was  in  favor  of  J.  H.,  $205.50,  re- 
ducing the  actual  purchase  money  due  Alice  on  the  exchange  to 
$1,344.50. 

In  their  settlement,  however,  the  purchase  money  of  the  tracts  was 
mingled  with  other  items  and  there  was  found  due  Alice  by  settlement, 
after  deducting  the  excess  of  the  mortgage  assumed  by  J.  H.,  $1,866.40. 
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On  the  date  of  the  partition  deeds,  a  mortgage  was  given  by  J.  H.  to 
Alice  Morningstar  on  the  fourteen-acre  tract  for  $1,500,  reciting  it  to 
be  for  purchase  money.  No  very  clear  evidence  is  forthcoming  as  to  the 
discrepancy  between  $1,866.40  and  $1,500,  the  amount  of  the.  mortgage, 
but  an  inference  arises  that  this  amount  was  settled  either  by  mutual 
accounts  not  shown  or  by  cash  payment. 

The  partition  deed  to  Alice  was  signed  by  the  wife  of  J.  H.,  releas- 
ing dower,  but  she  did  not  join  in  the  mortgage.  The  $1,500  mortgage 
is  now  asserted  by  Alice  and  claimed  to  be  superior  to  the  dower  of  Mrs. 
Morningstar,  and  to  be  in  fact  a  purchase-money  mortgage  upon  the 
entire  interest  in  the  fourteen-acre  tract. 

Counsel  do  not  differ  materially  as  to  the  principle  governing  a 
vendor's  lien,  but  the  difficulty  arises  in  applying  the  principle  to  a  case 
of  amicable  partition.  As  to  the  property  sold,  the  equity  of  the  ven- 
dor attaches  at  the  very  instant  of  the  conveyance  and  is,  therefore, 
superior  to  the  dower.  .  And  the  controversy  here  arises  out  of  the  char- 
acter and  nature  of  the  dower  interest,  attaching  it  to  the  estate  of  the 
tenant  in  common,  as  affected  by  the  partition. 

There  is  a  clear  distinction  between  estates  in  joint  tenancy  as 
existing  at  the  common  law  and  estates  in  common.  In  the  former  the 
estate  of  all  the  joint  tenants  was  regarded  as  one  estate  and  no  dower 
attached,  but  in  case  of  tenancy  in  common  each  cotenant  had  a  separate 
freehold  estate  and  inchoate  dower  in  the  latter  case  attached  to  the 
undivided  interest  immediately  upon  seizin  of  the  husband.  But  such 
right  of  dower  was  subject  to  the  right  of  partition  by  the  cotenants. 

Tracing  the  legal  title  alone,  it  would  appear  that  J.  II.  Morning- 
star acquired  one  undivided  half  of  this  fourteen-acre  tract  by  descent 
and  one  undivided  half  by  purchase  from  Alice,  the  former  having  been 
acquired  in  1886  and  the  latter  in  1889. 

It  is  claimed  that  a  different  principle  applies  in  case  of  partition 
and  that  the  difference  in  the  value  of  the  shares  taken  ip  severalty  is  a 
prior  lien  upon  the  larger  purpart. 

Partition  may  be  either  by  judicial  or  voluntary  proceedings.  If 
by  judicial  proceedings  the  dowress  is  bound  by  the  partition  and  her 
right  attaches  to  the  land  apparted,  or  if  the  land  cannot  be  apparted, 
and  is  sold,  the  dower  is  divested  and  her  right,  if  any,  is  transferred  to 
the  fund.  Weaver  v.  Gregg,  6  Ohio  St.  547  [67  Am.  Dec.  355] ;  Gillett 
v.  Miller,  5  Circ.  Dec.  588  (12  R.  209). 

In  case  of  voluntary  partition  where  equal  .shares  are  set  off  to  the 
parceners  the  weight  of  authority  is  to  the  effect  that  the  right  of  dower 
upon  the  <cotenant's  share  is  remitted  to  the  allotment  in  severalty. 
Carter  v.  Day,  59  Ohio  St.  96,  101  [51  N.  B.  Rep.  967 ;  69  Am.  St.  Rep. 
953] ;  First  Scribner,  Dower,  Sec.  341;  Docktermann  v.  Elder,  11  Dec. 
Re.  506  (27  Bull.  195). 

It  is  claimed  with  much  force  and  supported  by  a  carefully  and 
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well-prepared  brief  and  argument  that  the  same  effect  must  be  given 
to  an  amicable  partition  as  to  a  judicial  proceeding,  and  if  dower  is 
divested  in  the  latter  no  less  effect  should  be  given  to  deeds  of  partition, 
especially  as  against  the  amount  necessary  to  equalize  "the  shares. 

Dower  is  a  statutory  right.  The  statutes  which  give  dower  also 
divest  it  in  certain  contingencies.    Weaver  v.  Gregg,  supra. 

No  statute  expressly  divests  dower  on  amicable  partition,  and  hence 
such  contention  must  find  support  in  other  authority. 

It  is  argued  that  the  difference  in  value  between  the  larger  and 
smaller  purparts  or  divisions  is  a  lien  on  the  larger  on  the  principle 
of  owelty  of  partition,  a  doctrine  originating  in  the  chancery  practice 
in  England,  and  now  recognized  by  statutes  in  many  states.  This  doc- 
trine is  applied  where  it  is  impossible  or  impracticable  to  divide  the 
estate  in  equal  shares,  and  unequal  allotments  are  therefore  made  sub- 
ject to  a  charge  upon  the  greater.  Owelty  of  partition  does  not  exist 
in  this  state  as  a  statutory  right.  Where  equal  shares  cannot  be  allotted, 
the  entire  estate  is  required  to  be  sold  and  the  proceeds  distributed. 
But  even  if  recognized  in  a  case  where  the  unequal  division  is  made 
by  consent,  it  yet  remains  to  be  considered  "what  the  effect  of  such  a  di- 
vision has  upon  the  inchoate  dower  of  the  wife  of  the  tenant  in  common. 

Owelty  of  partition  where  it  exists  is  in  the  nature  of  a  vendor's 
lien ;  but  is  it  superior  to  dower  * 

The  case  of  Mosher  v.  Mosher,  32  Me.  412,  supports  the  view  that 
the  inchoate  dower  attaching  to  the  interest  of  the  cotenant  acquired 
by  descent  is  not  affected  by  such  lien.  See  also  11  Am.  &  Eng.  Enc. 
Law  (2  ed.)  118 ;  Horde  v.  Landrum,  5  S.  C.  213. 

In  Thomas  v.  Bank,  32  Md.  57,  58,  the  real  estate  descended  to  four 
children  and  by  agreement  was  divided  among  three  with  a  charge  in 
favor  of  the  fourth  for  her  share.  One  of  the  three  became  involved 
and  assigned  without  having  paid  the  amount  charged.  It  was  held 
that  the  lien  for  such  charge  arising  in  the  division  of  the  estate  rested 
only  on  the  one-fourth  interest  acquired  by  purchase  from  the  heir  in 
whose  favor  the  lien  was  claimed  and  not  upon  the  three-fourth  interest 
acquired  in  part  by  descent  and  in  part  by  purchase  from  the  other 
heirs. 

Freeman,  Cotenancy  &  Partition  Sec.  411,  in  reference  to  the 
rights  of  the  wife  of  a  cotenant,  says : 

"By  confining  them  to  the  equal  shares  which  their  husbands  take 
in  the  partition  they  have  all  the  dower  the  law  gives  them ;  a  voluntary 
partition  is  allowed  to  operate  upon  inchoate  rights  of  dower  because 
these  rights  are  not  thereby  destroyed  or  impaired,  but  affected  in  sub- 
stantially the  same  manner  that  the  estates  of  the  husband  are  affected, 
and  an  undivided  interest  in  the  whole  property  becomes  a  several  in- 
terest in  a  specified  parcel.' ' 

The  author  then  takes  up  the  case  where  a  husband  exercises  the 
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right  of  partition  to  defeat  the  wife's  dower  or  defraud  her,  and  says 
in  such  case  the  reason  ceases,  adding : 

"Hence  if  he  makes  partition  taking  the  smaller  or  less  valuable 
property,  receiving  his  compensation  for  so  doing,  the  wife's  right  to 
have  dower  assigned  at  his  death  will  not  be  restricted  to  the  lesser  pur- 
party." 

In  Carter  v.  Day,  supra,  Williams,  J.,  discussing  the  principle  upon 

which  the  authorities  maintain  that  a  partition  of  land  creates  no  new 

,  title  to  the  shares  set  off  in  severalty,  confines  the  doctrine  to  cases 

where  each  cotenant  receives  no  more  than  his  proper  share  of  the  land. 

In  Freeman  v.  Alien,  17  Ohio  St.  527,  where  a  tenant  in  partition 
took  the  whole  estate  by  election,  it  was  held  that  his  estate  was  ancestral 
as  to  the  interest  acquired  by  descent,  but  as  to  the  remainder  acquired 
by  election  it  was  considered  an  estate  by  purchase. 

It  also  argued  that  Mrs.  Morningstar,  the  dower  claimant,  having 
joined  in  the  partition  deed  to  Alice,  releasing  her  dower  in  her  hus- 
band 's  interest  in  that  tract,  she  consented  to  the  partition  and  thereby 
became  endowed  with  a  larger  amount  of  real  estate  and  ought  not  now 
to  be  permitted  to  assert  dower  as  against  the  mortgage  given  for  the  ex- 
cess of  the  share  taken  by  her  husband. 

If  authority  is  sought  on  this  subject  it  can  only  be  supported 
as  an  exchange  of  mutual  interests  which  at  common  law  puts  the  widow 
to  an  election  between  the  tracts  exchanged.  2  Blackstone's  Com- 
mentaries 323. 

In  order,  however,  to  sustain  a  case  of  exchange  the  interests  mu- 
tually transferred  must  be  equal.  Otherwise  the  right  of  dower  will 
attach  as  in  ordinary  cases  of  sale  and  conveyance.  1  Scribner,  Dower 
288 ;  Wilcox  v.  Randall,  7  Barb.  633. 

Even  if  the  doctrine  of  exchange  applies,  it  would  put  the  dowress 
to  an  election  between  dower  in  the  interest  conveyed  by  the  husband 
and  that  received  by  the  husband  in  the  exchange,  which  is,  in  this  case, 
the  undivided  interest  of  the  husband  acquired  by  purchase,  and  such 
doctrine  would  not  affect  the  dower  attaching  to  the  interest  of  the 
husband  which  he  had  acquired  by  descent. 

Upon  a  full  and  extended  consideration  the  court  has  arrived  at 
the  conclusion  that  J.  H.  Morningstar,  after  the  division  of  the  estate, 
held  title  to  the  fourteen-acre  tract,  one-half  by  descent  from  his  father 
and  one-half  by  purchase  from  Alice.  That  the  mortgage  of  Alice  at- 
tached as  a  purchasing  money  mortgage  as  the  first  lien  upon  the  in- 
terest acquired  by  purchase,  but  subject  to  the  dower  upon  the  un- 
divided half  acquired  by  descent. 

The  dower  will  be  computed  according  to  the  usual  tables  and  made 
the  first  lien  on  the  undivided  half  so  acquired  by  descent.  As  to  the 
other  undivided  half,  the  dower  will  be  fixed  at  the  same  amount  but 
made  subject  to  the  purchase-money  mortgage. 
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INTERROGATORIES— PLEADING. 

[Ashtabula  Common  Pleas,  January  17,  1907.] 
R.  A.  Russell,  Admr.  v.  Lake  Shore  &  M.  S.  Ry. 

1.  INTERROGATORIES,  WHEN  NOT  PROPERLY  ANNEXED  TO  PLEADINGS. 

Right  to  annex  interrogatories  provided  for  by  Rev.  Stat  5099  (Lan.  8614) 
does  not  extend  to  questions  attached  to  an  answer  in  an  action  by  an 
administrator  for  the  wrongful  death  of  the  decedent  nor  when  the  in- 
formation asked  for  is  necessarily  not  within  the  personal  knowledge 
of  the  party  to  whom  addressed  nor  when  not  pertinent  to  pleading  to 
which  attached  nor  when  a  responsive  answer  would  be  mere  opinion 
and  not  fact.  In  such  cases  a  motion  to  strike  off  the  interrogatories 
should  be  sustained. 

2.  Does  oenebal  Allegation  of  Contributory  Negligence  Afford  Affirmative 
Defense. 

Query,  whether  a  general  allegation  in  the  answer  of  contributory  negli- 
gence gives  to  the  defendant  a  right  of  affirmative  defense  on  that  ground. 
.     [For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleadings,"  §§  1358-1373.— Ed.] 
[Syllabus  by  the  court.] 

Motion  to  strike  off  interrogatories  attached  to  answer. 

A,  C.  White  and  E.  J.  Pinney,  for  plaintiff. 
Hoyt,  Munsell  &  Hall,  for  defendant. 

ROBERTS,  J. 

The  plaintiff  alleges  in  the  petition,  as  the  administrator  of  the 
estate  of  Hattie  A.  Wilcox,  deceased,  that  on  July  25,  1906,  the  de- 
fendant, by  its  employes,  was  running  a  train  southerly  on  its  rail- 
road track,  approaching  a  public  crossing  in  Williamsfield  township, 
at  the  same  time  that  the  decedent  was  driving  northerly  upon  the 
highway  approaching  said  crossing;  that  while  the  plaintiff's  decedent 
was  in  the  exercise  of  all  due  care,  the  defendant  -so  negligently  and 
carelessly  ran  its  said  train,  without  sounding  any  whistle  or  ring- 
ing any  bell  for  said  crossing,  and  at  such  an  unlawful  and  negligent 
rate  of  speed  that  it  ran  said  train  in,  upon  and  against  the  carriage 
in  which  the  decedent  was  riding,  whereby  she  was  instantly  killed. 
This  action  is  brought  for  the  benefit  of  the  two  children  of  said 
decedent. 

The  defendant  has  filed  an  ans\*er  to  the  petition,  in  which  it 
admits  the  representative  capacity  of  the  plaintiff;  that  it  is  a  corpora- 
tion; the  location  of  said  crossing;  that  on  said  day  one  of  the  trains 
of  the  defendant  running  southerly  on  said  railroad  track  struck  the 
vehicle  of  said  decedent  and  that  she  was  so  injured  that  she  died 
from  the  effects  of  said  injury,  and  that  she  left  surviving  her  the 
children  named  in  the  petition.  The  answer  denies  each  and  every 
other  allegation  contained  in  the  petition. 
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To  the  answer  the  defendant  has  attached  certain  interrogatories, 
which  the  plaintiff  is  asked  to  answer.  Which  interrogatories  are  as 
follows : 

"1.  What  acts  of  care  did  the  plaintiff's  decedent  exercise  in 
approaching  the  Stanhope  crossing  at  the  time  of  the  accident  com- 
plained of  in  the  petition? 

"2.  Did  the  horse  driven  by  said  decedent  approach  said  cross- 
ing at  the  time  of  the  accident  on  a  walk,  trot  or  run,  or  otherwise  ? 

"3.  Did  said  decedent  look  and  listen  for  approaching  trains 
before  driving  upon  said  crossing? 

"4.  Did  said  decedent  have  full  control  of  her  horse  at  and  just 
previous  to  driving  upon  the  crossing  at  the  time  of  the  accident? 

"5.  At  what  speed  was  the  train  running  at  the  time  of  the 
accident  complained  of? 

"6.  What  did  the  unlawful  and  negligent  rate  of  speed  com- 
plained of  by  the  plaintiff  consist  of? 

"7.  What  is  the  maximum  lawful  rate  of  speed  at  which  a  train 
may  approach  and  pass  the  Stanhope  crossing  going  south? 

"8.  What  constitutes  unlawful  speed  of  a  train  in  approaching 
and  passing  said  Stanhope  crossing? 

"9.  What  constitutes  the  acts  of  negligence  of  which  the  de- 
fendant was  guilty  at  the  time  of  the  accident  complained  of  in  the 
petition?" 

The  plaintiff  has  filed  a  motion  in  which  he  moves  the  court  to 
strike  off  the  interrogatories  attached  to  the  answer,  and  as  reason 
therefor,  says,  that  they  are  impertinent,  incompetent,  not  within  the 
intent  of  the  statute,  because  they  call  for  facts  not  known  to  the 
fiduciary  plaintiff;  that  the  facts  called  for  are  particularly  within 
the  knowledge  of  the  defendant's  agents  and  employes,  because  it  is 
an  attempt  to  shift  the  burden  of  proof  on  the  question  of  contributory 
negligence. 

No  brief  has  been  filed  by  either  the  plaintiff  or  defendant  upon 
this  motion. 

Considerable  investigation  has  been  given  the  question  raised  by 
this  motion  for  the  reason  that  the  interrogatories  invoke  a  privilege 
but  rarely  exercised  in  this  court,  and  concerning  which  but  few 
reported  cases  are  found  in  this  state.  The  interrogatories  are  asked 
by  virtue  of  Rev.  Stat.  5099  (Lan.  8614),  which  reads  as  follows: 

"Interrogatories  may  be  annexed  to  a  pleading. 

"A  party  may  annex  to  his  pleading,  other  than  a  demurrer,  in- 
terrogatories pertinent  to  the  issue  made  in  the  pleadings,  which  in- 
terrogatories, if  not  demurred  to,  shall  be  plainly  and  fully  answered 
under  oath,  by  the  party  to  whom  they  are  propounded,  or  if  such 
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party  is  a  corporation,  by  the  president,  secretary,  or  other  officer 
thereof,  as  the  party  propounding  requires.' ' 

So  far  as  my  knowledge  goes,  resort  has  not  been  had  to  in- 
terrogatories in  negligence  cases,  and  as  their  use  would  have  an  im- 
portant effect  in  practice,  the  issue  raised  is  deemed  of  considerable 
importance. 

In  the  case  of  Chapman  v.  Lee,  45  Ohio  St.  356  [13  N.  E.  Rep. 
736],  Judge  Spear  in  rendering  the  opinion  of  the  court  says,  com-   * 
mencing  on  page  365:  ; 

"  Suits  for  discovery,  were,  in  equity  practice,  auxiliary  proceed- 
ings, brought  not  to  obtain  any  equitable  remedy,  nor  to  establish  any 
equitable  right,  but  to  aid  in  maintaining  a  legal  right,  and  in  prose- 
cuting actions  pending,  or  to  be  brought,  in  a  court  of  law.  If  a  party 
could  not  succeed  without  the  aid  of  facts  within  the  personal  knowl- 
edge of  his  adversary,  he  might  file  his  bill,  setting  forth  all  the  facts 
within  his  knowledge,  and  adding  interrogatories  which  the  other 
party  was  required  to  answer  fully  under  oath.  No  relief  beyond  the 
answer  desired  need  be  asked,  and  no  decree  made,  and  as  soon  as  the 
answer  was  complete  the  function  of  the  equity  court  ordinarily  was 
ended,  but  the  answer  so  far  as  responsive,  could  be  used  by  either 
party  in  the  trial  at  law.  We  will  not  be  understood  as  meaning  that 
it  was  not  common  for  a  court  of  equity,  having  taken  cognizance'  of 
a  case  for  one  purpose,  to  retain  it  for  all  purposes,  and  award  com- 
plete relief  though  the  final  remedy  was  of  the  kind  which  might  be 
conferred  by  a  court  of  law.  Such  result  often  followed  where  dis- 
covery was  sought  as  an  incident  to  equitable  relief,  covering  the  whole 
controversy.  But  where  a  court  of  law  had  ample  power  to  award 
full  relief,  a  court  of  equity  ordinarily  refused  to  take  cognizance  of 
the  case,  and  there  clearly  is  more  conclusive  reason  for  such  refusal, 
in  a  case  like  the  one  at  bar,  under  our  present  practice.  All  the 
aid  which  a  suit  for  recovery  would  give  is  now  given  by  our  code  in 
the  case  at  law  itself.  The  party  may  attach  to  his  pleading  interroga- 
tories which,  so  far  as  pertinent,  the  other  party  is  bound  to  answer, 
and  those  answers  may  be  used  by  either  party  as  evidence.  He  may 
also  take  the  deposition  of  the  opposite  party,  or  put  him  on  the  stand 
as  a  witness  at  the  trial.  The  doctrine  and  rules  concerning  the  sub- 
ject-matter of  discovery  established  by  courts  of  equity,  are  believed  to 
be  still  in  force  and  to  control  the  same  matters  in  the  new  procedure, 
but  the  bill  of  discovery,  as  a  separate  action,  is  practically  obsolete 
in  this  state.' ' 

Here  we  find  defined  by  our  Supreme  Court,  suits  for  discovery, 
the  right  of  a  party  to  invoke  such  action,  to  thus  ascertain  the  facts 
within  the  personal  knowledge  of  his  adversary,  and  that  an  answer 
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responsive  can  be  used  by  either  party  in  the  trial  Bt  law,  as  evi- 
dence. Also  the  declaration  of  the  Supreme  Court  that  the  bill  of 
discovery,  as  a  separate  action,  is  practically  obsolete  in  this  state; 
that  it  has  been  superseded  by  interrogatories  provided  for  in  Rev. 
Stat.  5099  (Lan.  8614),  above  quoted,  and  that  the  rules  concerning 
the  subject-matter  of  discovery  established  by  courts  of  equity  are 
still  in  force  and  to  control  the  same  matters  in  the  new  procedure. 
It  therefore  becomes  important  to  determine  what  the  rules  of  practice 
were,  in  the  use  of  bills  of  discovery,  and  the  rights  of  parties  relating 
thereto. 

An  action  for  discovery  is  provided  for  in  Rev.  Stat.  5293  (Lan. 
8805),  which  reads  as  follows: 

"Action  for  discovery. 

"When  a  person  claiming  to  have  a  cause  of  action,  or  a  defense 
to  an  action  commenced  against  him,  is  unable,  without  a  discovery 
of  the  fact  from  the  adverse  party,  to  file  his  petition  or  answer,  such 
person  may  bring  his  action  for  discovery,  setting  forth  in  his  peti- 
tion the  necessity  of  such  discovery,  and  the  grounds  thereof,  and 
such  interrogatories  relating  to  the  subject-matter  of  the  discovery  as 
may  be  necessary  to  procure  the  discovery  sought,  which,  if  not  de- 
murred to,  shall  be  fully  and  directly  answered  under  oath  by  the 
defendant;  and  upon  the  final  disposition  of  the  action,  the  casts 
thereof  shall  be  taxed  in  such  manner  as  the  court  deems  equitable.' '   % 

Concerning  discovery,  it  is  said: 

"It  must  show  that  defendant  is  capable  of  making  discovery  of 
the  facts  sought.  The^bill  should  allege  that  the  facts  can  be  proved 
by  defendant.  It  must  also  allege  that  the  facts  are  not  within  com- 
plainant's knowledge.  *  *  *  It  cannot  'be  maintained  to  discover 
matter  whereof  complainant  has  the  same  means  of  information  as  has 
defendant."    14  Cyc.  313. 

"It  must  show  that  the  facts,  discovery  of  which  is  sought,  are 
necessary  to  complainant's  case,  and  not  facts  by  which  his  adversary 
intends  to  establish  his.  case."     14  Cyc.  314. 

Grounds  of  pleas  to  bills  of  discovery  are  classified  as  follows: 

"To  the  jurisdiction,  to  the  person,  to  the  bill  or  frame  of  the  bill, 
and  in  bar."    14  Cyc.  318;  Story,  Equity  Pleading  Sec.  816. 

"The  examination  will  not  be  permitted  for  the  purpose  of  as- 
certaining- whether  the  applicant  has  a  cause  of  action  or  defense,  or 
whether  he  has  a  cause  of  action  against  persons  not  parties, 
or  to  ascertain  against  which  of  certain  parties  he  has  a 
cause  of  action,  or  to  ascertain  which  of  two  causes  of 
action  he  has,  or  to  ascertain  the  evidence  on  which  the  opposite  party 
bases  his  cause  of  action  or  defense,  or  to  ascertain  the  names  of  his 
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witnesses,  or  for  the  purpose  of  aiding  the  party  in  the  preparation 
of  his  case  for  trial,  or  to  prove  matters  within  the  applicant's  own 
knowledge.  So  it  will  not  be  granted  for  the  mere  convenience  of  the 
party,  nor  to  establish  facts  pertinent  to  the  decision  of  a  motion,  nor 
for  the  purpose  of  gratifying  public  curiosity."    14  Cyc.  342. 

Referring  to  statutory  interrogatories,  it  is  said: 

"They  must  be  such  as  could  be  properly  propounded  in  a  bill  of 
discovery.  *  *  *  They  must  be  concerning  matters  material  to 
the  issue  and  to  the  case  of  the  party  filing  them.  *  *  *  The  in- 
terrogatories must  inquire  as  to  matters  of  fact  and  not  of  law." 
14  Cyc.  353. 

In  the  Cyc.  above  quoted,  a  large  number  of  authorities  are  cited 
upon  the  various  propositions,  to  which  attention  of  counsel  is  invited. 

In  the  case  under  consideration,  the  plaintiff  prosecutes  in  a 
representative  capacity,  and  it  is  patent  that  he  could  have  no  per- 
sonal knowledge  concerning  the  accident,  that  he  could  only  speak,  in 
answer  to  questions,  by  hearsay,  and  as  matter  of  belief,  based  upon 
information  acquired  from  others.  From  the  authority  above  quoted, 
it  is  learned  that  the  party  answering  must  speak  from  his  own 
knowledge,  and  this  is  the  rule  laid  down  in  our  Supreme  Court, 
Chapman  v.  Lee,  supra,  in  which  it  is  said  that  if  a  party  could  not 
succeed  without  the  aid  of  facts  within  the  personal  knowledge  of  his 
adversary,  he  might  file  his  bill,  etc.  In  the  same  opinion  it  is  said 
that  the  answers,  when  given,  become  evidence  for  either  side.  Cer- 
tainly it  was  not  the  contemplation  of  the  Supreme  Court,  in  establish- 
ing this  rule,  to  disregard  the  rules  of  evidence  and  permit  answers 
to  interrogatories  to  become  competent  evidence,  either  for  the  party 
answering  or  for  the  adverse  party,  based  wholly  upon  hearsay,  given 
merely  as  a  matter  of  opinion,  and  without  personal  knowledge.  It 
follows,  for  these  reasons,  that  all  questions  asked  concerning  the 
conduct  of  the  plaintiff  and  of  the  defendant,  at  the  time  of  the  ac- 
cident, are  not  proper  interrogatories  and  should  be  stricken  off. 

This  includes  question  one,  which  inquires  concerning  the  care 
exercised  by  the  decedent  in  approaching  the  crossing;  question  two, 
as  to  the  gait  or  speed  of  the  horse;  question  three,  as  to  whether  the 
decedent  looked  and  listened  for  the  approaching  train;  question  four, 
whether  the  decedent  had  full  control  of  her  horse  at  the  time  of  and 
just  previous  to  the  accident;  question  five,  as  to  the  speed  of  the 
train.  The  other  questions,  viz.,  as  to  what  the  alleged  negligent  rate 
of  speed  consisted  of ;  seven,  What  is  the  maximum  lawful  rate  of  speed 
at  which  a  train  might  approach  a  crossing?  And  eight,  What  con- 
stitutes unlawful  speed  of  a  train  in  approaching  said  crossing?  ask 
for  questions  of  fact  to  be  determined  by  a  jury,  concerning  the  rights 
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and  duties  of  the  parties,  and  do  not  ask  for  facts  as  to  what  took 
place  at  the  time  of  the  accident.  Furthermore,  these  questions  and 
all  the  preceding  questions  are,  from  the  nature  of  the  transaction, 
more  peculiarly  within  the  knowledge  of  the  defendant  than  that  of* 
the  plaintiff. 

Question  nine  asks  what  constitutes  the  acts  of  negligence  of 
which  the  defendant  was  guilty  at  the  time  of  the  accident  complained 
of  in  the  petition.  This  interrogatory  involves  a  question  of  pleading 
not  of  fact,  and  if  the  petition  does  not  sufficiently  allege  the  facts  con- 
cerning the  accident,  it  would  be  subject  to  a  motion  to  make  it  more 
definite. 

It  is  further  a  well-established  rule  that  interrogatories  cannot 
properly  be  asked  except  concerning  matters  pertinent  to  the  pleading 
to  which  they  are  attached. 

"The  interrogatories  authorized  by  Sec.  105  of  the  civil  code 
*  *  *  must  be  confined  to  matters  stated  or  referred  to  in  the 
pleadings. 

"It  was  a  well-known  practice  in  chancery,  borrowed,  it  is  said, 
from  the  civil  law,  to  insert  in  the  bills  special  interrogatories.  This 
was  in  many  cases,  highly  beneficial  to  sift  the  conscience  of  the  de- 
fendant. But  it  was  a  rule  that  the  interrogatory  part  should  be  con- 
strued according  to  the  alleging  part,  and  the  defendant  was  not 
bound  to  answer  any  interrogatories  which  did  not  grow  out  of  an- 
tecedent matter  stated  or  charged  in  the  bill."  Devore  v.  Dinsmore, 
2  Dec.  Re.  600  (4  W.  L.  M.  144). 

The  first  paragraph  of  syllabus  in  Downie  v.  Nettleton,  24  Atl. 
Rep.  977  [61  Conn.  593],  which  was  an  action  upon  a  statute  similar 
to  ours,  reads  as  follows: 

"Section  one,  providing  that  defendant  at  any  time  after  answer 
may  ask  for  a  disclosure  of  facts  material  to  the  defense  and  within  the 
knowledge  of  the  adverse  party,  gives  a  right  to  such  disclosures  only 
as  a  court  of  equity  might  order,  and  does  not  entitle  defendant,  in  an 
action  for  the  conversion  of  personal  property,  to  call  for  a  statement 
of  the  facts  on  which  the  plaintiff's  claim  of  title  is  based." 

In  the  opinion  it  is  said,  page  978: 

"The  statute  only  applies  when  the  case  of  the  party  invoking  its 
aid,  or  some  material  part  of  it,  is  within  the  exclusive  knowledge  or 
possession  of  the  adverse  party." 

"That  which  is  emphatically  called  in  equity  proceedings  a  'bill 
of  discovery'  is  a  bill  which  asks  no  relief,  but  which  simply  seeks  the 
discovery  of  facts  resting  in  the  knowledge  bf  the  defendant,  or  the 
discovery  of  deeds,  or  writings,  or  other  things  in  the  possession  or 
power  of  the  defendant,  in  order  to  maintain  the  right  or  title  of  the 
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party  asking  it  in  some  suit  or  proceeding  in  another  court."  Story, 
Eq.  Jurisp.  Sec.  1483. 

"The  fundamental  rule  on  this  subject  is,  that  the  plaintiff's 
right  to  a  discovery  does  not  extend  to  all  facts  which  may  be  material 
to  the  issue,  but  is  confined  to  facts  which  are  material  to  his  own  title 
or  cause  of  action.  It  does  not  enable  him  to  pry  into  the  defendant's 
case  or  find  out  the  evidence  upon  which  that  case  will  be  supported. 
The  plaintiff  is  entitled  to  a  disclosure  of  the  defendant's  title  and  to 
know  what  his  defense  is,  but  not  to  a  statement  of  the  evidence  upon 
which  the  defendant  relies  to  establish  it."  Pomeroy,  Eq.  Jurisp.  Sec. 
201. 

"The  statute  was  not  designed  to  enlarge  the  scope  of  an  equitable 
principle,  but  simply  to  enable  a  court  of  law,  in  administering  legal 
remedies,  to  exercise  a  clearly  defined  power  of  a  court  of  equity." 
Downie  v.  Nettleton,  supra. 

"Interrogatories  presented  under  Sec.  155  of  the  practice  act 
should  relate  to  the  case  of  the  party  presenting  them  and  not  be 
used  for  the  mere  purpose  of  prying  into  the  case  of  his  adversary." 
Walters  v.  Trust  Co.  46  Atl.  Rep.  627  [65  N.  J.  Law  130]. 

In  1  Nash,  PI.  &  Pr.  (5  ed.)  247,  it  is  said: 

"These  provisions  introduced  the  practice  of  seeking  discovery 
in  actions  at  law  as  well  as  in  suits  in  equity.  The  code  at  first  ignored 
altogether  the  law  of  discovery  and  substituted  for  it  the  examination 
of  a  party  as  a  witness.  These  answers  to  interrogatories  are  sub- 
stituted for  a  deposition  when  this  course  has  been  pursued.  It  de- 
clares that  on  the  trial  such  answer  would  be  used  as  evidence  by  either 
party.  If  this  means  that  the  party  answering  can  use  it  as  evidence, 
even  to  matters  in  his  favor  which  would  not  be  competent  if  inserted 
in  a  deposition  or  given  orally,  then  no  prudent  counsel  would  advise 
the  filing  of  interrogatories  and  it  would  only  be  setting  a  trap  to  be 
sprung  by  an  adversary  against  himself.  *  *  *  Lord  Campbell,  C. 
J.,  in  Whatley  v.  Crowter,  uses  the  following  language  in  reference 
to  this  matter:  'What  is  the  interpretation  to  be  put  upon  that?  I 
think  it  is  to  cite  an  interrogation  and  say  *  *  *  that  if  questions 
may  be  asked  on  interrogatories  which  might  be  asked  if  the  party  was 
a  witness  at  the  trial.  I  think  the  interrogatories  must  be  confined  to 
matters  which  might  be  discovered  by  a  bill  of  discovery  in  equity.  I 
adopt  the  rule  in  the  very  terms  used  by  Sir.  James  Wigram,  that  the 
right  of  a  plaintiff  in  equity  to  the  benefit  of  the  defendant's  oath  is 
limited  to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's 
case,  and  does  not  extend  to  a  discovery  of  the  manner  in  which  the  de- 
fendant's case  is  to  be  established,  or  its  evidence  which  relates  exclusively 
to  his  case.  You  may  inquire  into  all  that  is  material  to  your  own  case, 
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though  it  should  be  in  common  with  that  of  your  adversary,  but  you  may 
not  inquire  into  what  is  exclusively  his  case.  The  English  rule  is  the 
reasonable  one,  that  the  party  is  confined  to  his  own  case  and  has  no 
right  to  interrogate  the  opposite  party  as  to  what  his  case  will  be,  when 
he  may  choose  to  present  it. 

"Such  a  construction  of  the  statute  would  lead  to  great  abuses. 
Parties  would  be  inquiring  as  to  the  evidence  of  the  party  in  order  that 
he  might  obviate  the  effect  of  it  when  it  should  be  presented.  Each 
party  is  to  propound  his  interrogatories  when  he  files  his  pleading.  The 
plaintiff  with  his  petition  or  reply,  the  defendant  with  his  answer.  The 
case,  as  it  stands  when  the  interrogatories  are  filed,  is  the  case  pertinent 
to  which  the  discovery  is  sought.  No  evidence  is  pertinent  to  the  case 
on  the  filing  of  the  petition,  but  the  case  made  in  the  petition,  by  evi- 
dence supporting  the  case  of  the  plaintiff.  When  the  defendant  files 
his  answer  then  the  pertinency  of  the  interrogatories  are  dependent 
upon  the  nature  of  the  answer,  and  interrogatories  may  be  presented . 
on  the  issue  t)r  issues  thus  made." 

In  this  case  the  plaintiff's  right  of  action  is  based  upon  the  alleged 
negligence  of  the  defendant,  and  the  action  must  stand  or  fall  accord- 
ingly as  the  defendant  may  have  been  or  may  not  have  been  negligent. 

On  the  trial,  the  defendant  is  not  required  to  make  a  defense  until 
the  other  side  has  made  a  cause  of  action  against  it. 

The  answer  of  the  defendant  to  which  the  interrogatories  are  at- 
tached, is  in  effect  a  denial  of  negligence  on  its  part;  that  is  to  say, 
that  it  was  running  its  train  at  the  time  of  the  accident,  in  a  proper 
manner.  The  defendant  can  only  make  interrogatories,  the  answers 
to  which  are  pertinent  to  that  defense,  and  peculiarly  within  the  knowl- 
edge of  the  plaintiff.  All  questions  concerning  the  conduct  of  the 
plaintiff's  decedent  are  pertinent  only  to  the  petition  and  not  to  the 
answer,  and  those  which  inquire  concerning  the  conduct  of  the 
defendant  are  peculiarly  within  the  knowledge  of  the  defendant  and 
not  6f  the  plaintiff. 

The  rule  is  well  established  that  the  right  to  make  interrogatories 
may  be  invoked  by  a  plaintiff  when  the  facts  upon  which  his  right  of 
action  are  based  are  not  within  his  knowledge,  but  within  the  knowl- 
edge of  the  defendant,  and  it  is  essential  to  a  proper  presentation  of  his 
case  that  he  be  in  possession  of  those  pertinent  facts  known  only  to  the 
.defendant. 

An  examination  of  cases  in  which  this  remedy  has  been  invoked, 
will  disclose  the  kind  of  actions  to  which  it  is  applicable. 

Netvburg  Petroleum  Co.  v.  Weare,  44  Ohio  St.  604  [9  N.  E.  Rep. 
845],  was  an  action  by  the  owner  of  a  certain  interest  in  oil  leases,  t<5 
recover  the  value  of  the  oiL  produced  applicable  to  his  interest  in  the 
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lease.  Knowledge  as  to  the  amount  of  oil  produced  and  to  which  he 
was  entitled  to  a  part,  reposed  only  in  the  defendant  company  pro- 
ducing the  oil. 

Chapman  v.  Lee,  45  Ohio  St.  356  [13  N.  E.  Rep.  736],  was  an 
action  brought  by  attorneys  to  discover  the  terms  on  which  an  action 
had  been  settled  with  their  clients,  in  which  by  virtue  of  their  contract, 
they  were  entitled  to  a  certain  proportion,  and  which  information  they 
could  only  acquire  from  the  defendants  themselves. 

It  has  been  held  that  the  right  to  examine  the  opposite  party  is  co- 
extensive only  with  the  right  to  use  the  deposition  of  the  adverse  party; 
but  the  question  as  to  whether  one  party  has  a  right  to  take  the  deposi- 
tion of  the  adverse  party  where  there  is  no  reason  to  apprehend  that  he 
will  not  be  present  at  the  trial,  where  he  may  be  used  as  a  witness,  has 
not  been  definitely  settled  in  this  state.  I  am  not  aware  that  the  Supreme 
Court  has  made  any  ruling  on  this  question. 

.  It  is  held  in  Humphrey,  In  re,  7  Circ.  Dec.  603  (14  R.  517),  that 
in  the  interest  of  good  practice,  fair  dealing  between  parties,  and  in  the 
interest  of  justice,  neither  party  should  have  the  right  to  take  the- 
deposition  of  the  other,  where  the  only  object  is  to  find  out  that  to  which 
he  will  testify.  Somewhat  to  the  contrary  is  the  holding  in  Hafer, 
In  re,  12  Circ.  Dec.  102  (21  R.  445) ;  Smith  v.  Moore  Co.  9  Circ.  Dec. 
751  (19  R.  617). 

While,  as  has  been  heretofore  said,  but  little  use  has  been  made 
of  interrogatories  in  this  state,  resort  has  not  been  had  to  their  use,  so 
far  as  my  investigation  goes,  in  actions  based  upon  negligence,  and  it 
is  obvious  from  their  nature,  that  ordinarily  at  least,  conditions  would 
be  such  as  to  prevent  their  use  under  the  rules  and  reasons  herein  given. 

It  is  held  in  Rindskopf  v.  Platto,  29  Fed.  Rep.  130,  that  a  bill  for 
discovery  in  aid  of  an  action  at  law,  cannot  be  maintained  where  full 
discovery  may  be  compelled  by  examination  of  the  adverse  party  as 
a  witness  in  the  suit  at  law. 

It  is  alleged  in  the  answer  of  the  defendant  "that  the  decedent,  by 
her  own  negligence,  contributed  directly  and  proximately  to  the  ac- 
cident and  injury  of  which  the  plaintiff  complains.' '  By  reason  of 
this  allegation,  it  may  be  claimed  that  some  of  the  interrogatories  are 
pertinent,  as  bearing  upon  the  question  of  contributory  negligence,  but 
of  what  value  is  such  an  allegation? 

It  is  suggested  that  this  allegation  is  not  one  of  fact,  but  simply 
a  conclusion.  The  rule  formerly  prevailed  that  under  such  allegation, 
acts  of  contributory  negligence  on  the  part  of  the  plaintiff  might  be 
proved  but  the  practice  now  is,  on  motion  to  require  such  allegations 
to  be  made  more  definite  by  specifically  stating  the  acts  of  negligence 
complained  of. 
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It  has  been  held  by  our  own  circuit  court  that  actionable  negligence 
must  be  alleged  before  it  can  be  made  a  ground  for  recovery. 

Lake  Shore  &  M.  S.  Ry.  v.  Reynolds,  11  Circ.  Dec.  701  (21  R. 
402). 

And  in  the  New  York,  C.  &  St.  L.  Ry.  v.  Kistler,  66  Ohio  St.  326, 
333  [64  N.  E.  Rep.  130],  it  is  said: 

"Upon  trial  the  evidence  should  be  confined  to  the  acts  of 
negligence  so  specifically  and  definitely  averred  in  the  petition.' ' 

If,  before  evidence  can  be  introduced  of  negligence,  in  the  peti- 
tion, it  must  be  definitely  and  specifically  stated,  why  should  not  the 
same  rule  prevail  regarding  affirmative  matter  of  contributory  negli- 
gence in  an  answer,  inasmuch  as  Rev.  Stat.  5066  (Lan.  8581)  provides: 

"The  answer  shall  contain:     *    *    * 

"2.  A  statement  of  any  new  matter  constituting  a  defense, 
counterclaim  or  set-off,   in  ordinary  and  concise  language.' ' 

"If  defendant  wishes  to  rely  upon  the  rule  that  the  plaintiff  must 
prove  his  case,  the  general  denial  would  accomplish  his  purpose.  If 
he  intends  to  go  beyond  this,  and  to  avail  himself  of  a  defense,  notwith- 
standing that  negligence  may  be  proved  against  him,  by  showing  con- 
tributory negligence  on  the  part  of  the  plaintiff,  he  must  state  his  facts 
upon  which  he  relies,  from  which  negligence  could  be  inferred."  Mc- 
Inerney  v.  Chemical  Co.  118  Fed.  Rep.  653,  655. 

It  may  be  easily  perceived  that  answers  to  the  inquiries  pro- 
pounded in  this  case  would  be  very  convenient  to  the  defendant,  and 
perhaps  beneficial  to  its  interests  in  learning  in  advance  of  the  trial, 
the  position  and  evidence  of  the  adverse  party  upon  various  proposi- 
tions, yet  that  desire  cannot  properly  be  granted,  by  reason  of  the  rules 
and  authorities  cited  and  the  reasons  herein  given. 

The  motion  is  allowed. 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  445 

Organ  Co.  v.  Crarabert. 

CHATTEL  MORTGAGES— CONDITIONAL  SALES. 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1907.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

Cottage  Organ  Co.  v.  Minnie  Crambert. 

Sale  of  Chattel  with  Mortgage  Construed  to  be  Conditional  Sale. 

A  contract  of  sale  of  a  piano,  upon  the  installment  plan,  the  title  to  pass 
to  the  purchaser  upon  completion  of  all  the  deferred  payments,  evidenced 
by  a  chattel  mortgage  in  printed  form  and  containing  the  customary 
provisions,  a  covenant  in  smaller  type,  providing  that  upon  removaj, 
seizure  on  legal  process,  failure  to  keep  insured,  breach  in  any  other 
condition  or  failure  to  pay  purchase  money  notes,  all  of  said  notes 
shall  become  due  and  payable  and  the  mortgagee  may  take  the  piano 
lm  possession,  and  containing  farther  a  printed  notice  apart  from  the 
mortgage  proper  that  the  mortgage  is  subject  to  the  approval  of  the  prin- 
cipal, named,  contains  all  the  agreements  of  sale  and  that  no  agent 
or  salesman  is  authorized  to  make  any  promise  differing  in  anywise 
from  the  written  or  printed  portions  thereof,  is  a  conditional  sale 
within  the  meaning  of  Rev.  Stat  4155-3  (Lan.  6850);  and  the  pur- 
chaser having  offered  to  return  the  piano  upon  refunder  of  xme-half  tbe 
amount  paid,  is  entitled,  upon  dispossession  of  the  property  by  writ  of 
replevin,  to  the  statutory  amount  by  way  of  damages. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Sales,"  §§  502-547.— Ed.] 

[Syllabus  approved  by  the  court] 

Error  to  special  term. 

Stephens,  Lincoln  &  Stephens,  for  plaintiff  in  error. 
C.  J.  Fitzgerald  and  J.  P.  Ryan,  for  defendant  in  error: 

Authority  of  agent.  McCormick  Harvesting  Mach.  Co.  v.  Snell, 
23  111.  App.  79;  Shackman  v.  Little,  87  Ind.  181;  Meistew.  Dryer  Co. 
11  111.  App.  227;  Evans,  Prin  &  Agent  *173;  Denting  v.  Railway,  43 
N.  H.  455  [2  Am.  Rep.  267] ;  Mechem,  Agency  Sec.  279 ;  Gordcen  v. 
Pearlman,  91  N.  Y.  Supp.  420;  Webster  v.  Wray,  17  Neb.  579;  Creighton 
v.  Finlayson,  46  Neb.  457  [64  N.  W.  Rep.  1103]. 

Conditional  sales.  Speyer  v.  Baker,  59  Ohio  St.  11  [51  N.  E.  Rep. 
442]. 

HOSEA,  J. 

The  plaintiff  in  error  (plaintiff  below)  «ued  in  replevin,  under 
a  chattel  mortgage,  to  recover  possession  of  a  piano,  with  damages  for 
detention.  Possession  was  taken  under  an  order  of  delivery.  The  de- 
fendant answered,  alleging  that  the  sale  was  a  conditional  sale,  and 
that  the  piano  was  retaken  into  possession  by  plaintiff  without  tender 
or  refunder  of  any  part  of  the  purchase  money  paid  by  her  on  account 
of  said  sale,  and  she  asks  $50  damages. 

From  a  verdict  and  judgment  sustaining  defendant's  contention 
and  awarding  $41  damages,  error  is  prosecuted  to  this  court. 
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In  the  argument  and  briefs  here  the  sole  contention  presented  is 
whether  the  statute  relating  to  conditional  sales  has  application  to  the 
case. 

The  plaintiff,  to  sustain  the  issue  below,  offered  a  chattel  mortgage 
and  the  unpaid  notes  secured  thereby — it  being  admitted  that  the  first 
twelve  notes  of  the  series  had  been  paid — and  rested.  The  defendant 
thereupon  offered  testimony  to  show  her  negotiation  of 'the  purchase 
from  Mr.  Mowrey,  a  salesman  at  plaintiff's  establishment  in  Cincin- 
nati, at  a  cash  down  payment  of  ten  dollars  and  an  agreement  to  pay 
the  balance  in  monthly  installments  of  six  dollars  each;  and  was  told 
that  the  piano  would  be  hers  when  all  installments  were  paid.  Papers 
were  presented  to  her  to  sign,  which  she  signed  without  reading,  and 
they  were  retained  by  the  plaintiff.  The  piano  was  delivered  in  one 
or  two  days  thereafter  and  remained  in  her  possession  until  taken  upon 
writ  in  the  replevin  suit: 

The  chattel  mortgage  was  a  printed  form  containing  customary 
provisions,  and  a  further  covenant,  in  smaller  t>*pe,  providing  that 
upon  removal  of  the  chattel  or  seizure  on  legal  process  or  failure  to 
keep  insured,  or  breach  in  any  other  condition,  or  failure  to  pay  any 
purchase  money  mortgage  note,  all  of  said  notes  should  become  thereby 
due  and  payable  and  the  mortgagee  might  take  the  piano  into  pos- 
session. It  does  not  appear  to  have  been  recorded,  and  lacks  the 
affidavit  of  good  faith  required  for  record.  There  is  also  upon  the 
same  paper  a  printed  notice,  in  smaller  type,  apart  from  the  mortgage 
proper,  that  this  mortgage  is  subject  to  the  approval  of  the  Cottage 
Organ  Company,  and  that  it  contains  all  the  agreements  pertaining 
to  the  sale,  and  that,  "No  agent  or  salesman  is  authorized  to  make  any 
promise  or  contract  differing  in  anywise  from  that  which  is  written 
or  printed  hereon." 

It  is  claimed  by  plaintiff  in  error  that  the  transaction  thus  evi- 
denced was  not  a  conditional  sale,  under  the  statute,  but  a  sale  outright 
to  which  the  statute  has  no  application. 

It  will  be. noted  that  the  document  declared  upon  by  plaintiff  as 
the  exclusive  basis  of  the  right  of  action  is  a  chattel  mortgage  whose 
conditions  and  default  he  recites  in  his  petition.  The  document  pre- 
sented in  evidence  to  sustain  his  contention  contains  something  more, 
namely,  a  so-called  ' 'notice,' '  purporting  to  recite  that  the  mortgage 
contains  all  the  conditions  of  the  sale.  The  introduction  of  the  mort- 
gage is  permissible  solely  by  virtue  of  its  character  as  such  in  view  of 
the  pleading.  The  so-called  notice,  however,  is  no  part  of  it,  and  was 
properly  objected  to.  But  even  if  considered  in  the  case,  it  has  no 
stronger  character  than  an  admission  against  interest,  a  mere  collateral 
statement  in  relation  to  the  mortgage,  and  was  open  to  explanation. 
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The  question  whether  the  transaction  was  a  sale  absolute  or  conditional 
was  properly  left  to  the  jury,  who  determined  it  upon  the  testimony 
to  be  a  conditional  sale.  The  positive  terms  of  the  statute  governing 
conditional  sales  (Rev.  Stat.  4155-3;  Lan.  6850),  require  a  ref under 
of  one-half  the  amount  paid  before  retaking  possession  of  the  property 
sold. 

The  character  of  the  abuses  for  which  the  statute  was  intended  as 
a  remedy  is  set  forth  in  the  case  of  Caldwell  v.  Manufacturing  Co.  4 
Circ.  Dec.  680  (7  B.  460),  wherein  it  was  held  that  where  the  contract  • 
is  for  deferred  payments  as  embodied  in  the  chattel  mortgage  (as  in  . 
the  case  at  bar) — that  is  to  say,  where  the  title  is  retransf erred  by  the 
purchaser  to  the  seller  as  part  of  the  same  transaction  as  the  purchase 
— the  statute  applies.  In  that  case,  however  it  is  said  that  procedure 
in  foreclosure,  or  in  replevin,  would  have  avoided  the  statute.  This 
case  was  affirmed  by  the  Supreme  Court  in  Singer  Mfg.  Co.  v.  Cald- 
well, 55  Ohio  St.  638,  "upon  the  grounds  stated  in  the  opinion  be- 
low." 

The  main  proposition  was  again  decided  by  the  circuit  court,  in 
Baker  v.  Speyer,  5  Circ.  Dec.  335  (12  R.  118),  and  the  latter  case  was 
taken  to  the  Supreme  Court,  whose  opinion  is  reported  in  Speyer  v. 
Baker,  59  Ohio  St.  11  [51  N.  E.  Rep.  442].  It  appears  from  the  re- 
port of  the  latter  case  that  the  question  arose  direetly  upon  a  suit  in 
replevin — as  does  the  case  at  bar — and  upon  the  legal  character  and 
effect  of  the  terms  and  conditions  of  the  chattel  mortgage,  which  con- 
tains substantially  the  provision  of  that  of  the  case  at  bar;  and  that 
an  offer  was  made  and  refused — as  here — to  return  the  property  upon 
refunder  as  required  by  the  statute.  The  gist  of  the  holding  is,  that 
the  statute  applies  to  all  sales  of  chattels  made  on  deferred  payments 
on  condition  of  title  remaining  in  vendor  until  payment  completed: 
and  that,  no  instrument  exacted  by  the  vendor  at  the  time  of  such  sale 
shall  preclude  an  inquiry  into  the  real  nature  of  the  transaction.  It 
is  also  held  that  the  purchaser  is  entitled  to  possession  after  default 
until  the  statutory  refunder  is  made;  and  that  a  replevin  dispossessing 
the  vendee  of  the  property  is  such  a  taking  into  possession  as  entitles 
the  vendee  to  the  statutory  refunder  by  way  of  damages,  as  the  value 
of  his  right  of  possession. 

It  had  already  been  decided,  in  Albright  v.  Meredith,  58  Ohio  St. 
194  [50  N.  E.  Rep.  7191 ,  that  a  chattel  mortgage  was  not  inconsistent 
with  the  status  of  a  conditional  sale;  that  in  such  case  the  interest  of 
the  purchaser,  acquired  by  part  payment,  was  sufficient  to  support  a 
chattel  mortgage.  In  that  case  the  possession  by  virtue  of  a  personal 
judgment  and  execution  thereon  was^  held  to  be  a  taking  possession 
under  the  conditional  sales  act,  upon  the  ground  that  it  was  an  elec- 
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tion  to  treat  the  property  as  belonging  to  the  vendee,  and  consequently 
a  waiver  of  the  equitable  lien  with  its  remedy  of  foreclosure. 

It  may  be  noted  in  this  connection  that  the  dictum  in  Weil  v. 
State,  46  Ohio  St.  450  [21  N.  B.  Rep.  643],  (that  possession  acquired 
by  replevin  is  not  a  taking  contemplated  in  the  conditional  sales  act, 
because  it  is  a  legal  process)  is  inconsistent  with  the  opinion  of  the 
same  judge  in  Speyer  v.  Baker,  supra;  and  that  the  later  and  au- 
,  thoritative  view  is,  that  any*  taking  into  the  personal  possession  of  the 
vendor,  whether  by  manual  seizure,  or  by  seizure  into  personal  pos- 
session through  legal  process  for  that  purpose  in  the  case  of  a  condi- 
tional sale,  is  within  the  statute. 

In  view  of  these  authorities,  and  it  appearing  that  all  the  assign- 
ments of  error  are  based  upon  the  view  that  the  present  transaction  is 
not  a  conditional  sale,  and  this  question  being  left  to,  and,  as  we  think, 
rightly  determined  otherwise  by,  the  jury,  the  judgment  below  must 
be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 

Ferris  and  Hoffheimer,  JJ.»  concur. 


WILLS, 

[Greene  Common  Pleas,  February  4,  1907.] 
Eugene  C.  Porterfield,  Admr.  v.  Eugene  C.  Porterfield  et  al». 

1.  Cbossing  out  a  Clause  in  a  Will,  by  Testator,  does  not  Revoke. 

A  clause  in  a  will  cannot  be  revoked  by  the  testatrix's  drawing1  ink  lin^a 
through  the  words.  The  erasure  will  be  disregarded  and  such  clause 
will  be  regarded  as  a  valid  part  of  the  will. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Wills/'  §§  145-149. — Ed.] 

2.  The  Saving  Clause  of  Statute  of  Wills  Relates  to  Bloob  Relations. 

Under  the  saving  clause  of  Rev.  Stat.  5971  (Lan.  9510),  to  prevent  the 
bequest  from  lapsing,  the  legatee  Included  within  the  phrase,  "or  other 
relative,"  must  be  related  by  blood  to  the  testator,  and  not  by  marriage. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Wills,"  §§  588-683.— Ed.] 

3.  Statute  to  Prevent  Failure  of  Devisee  Applies  to  Nephews  and  Nieces. 

The  provision  of  the  statute  of  wills,  Rev.  Stat.  5971  (Lan.  9510),  providing 
against  the  failure  of  a  devisee,  applies  te  nephews  and  nieces  as  a 
"class"  as  well  as  to  children  as  a  "class." 

[Syllabus  by  the  court] 

O.  R.  Krickenberger,  for  plaintiff : 

Whether  the  words  "or  other  relative' '  in  Rev.  Stat.  5971  (Lan. 
9510)  included  relatives  by  affinity  or  should  be  limited  to  relatives  by 
consanguinity.  Keniston  v.  Adams,  80  Maine  290  [14  Atl.  Rep.  203] ; 
Esty  v.  Clark,  101  Mass.  36  [3  Am.  Rep.  320] ;  Kimball  v.  Story,  108 
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Mass.  382;  Bramell  v,  Adams,  146  Mo.  70  [47  S.  W.  Rep.  931] ;  Cleaver 
v.  Cleaver,  39  Wis.  96  [20  Am.  Rep.  30]. 
Charles  Darlington,  for  W.  B.  Flint. 

KYLE,  J. 

This  is  an  action  to  construe  a  will.  Mrs.  M.  B.  Conover,  the 
testatrix,  among  other  bequests,  devised  to  Lucy  Flint,  to  "brother 
Morgan's  wife"  and  to  Willie  Brown  $500  each,  with  a  residuary  clause, 
that  "Any  money  left  divide  equally  between  my  nephews  and  neices." 
The  bequest  to  Willie  Brown  or  heirs  of  $500  was  crossed  out.  Below  the 
will  were  two  indorsements  signed  by  the  testatrix.  The  first  one, 
"Since  Aunt  Mary  Morgan  has  died  her  $500  divide  between  my 
nephews  and  nieces."  The  same  statement  follows  with  reference  to 
the  bequest  to  Lucy  Flint. 

The  evidence  shows  that  "brother  Morgan's  wife"  and  "Aunt 
Mary  Morgan"  are  the  same  person,  and  was  Mary  Morgan  Brown, 
wife  of  Morgan  Brown,  a  brother  of  the  testatrix.  Mary  Morgan  Brown 
died  before  the  testatrix,  leaving  two  heirs,  Nellie  B.  Lain  and  William 
Brown.  Lucy  Flint  died  before  the  testatrix,  leaving  Weston  B.  Flint 
her  sole  heir. 

The  first  question  that  is  presented  is  whether  the  erasure  of  the 
bequest  to  "Willie  Brown"  upon  the  face*  of  the  will- or  the  two  state- 
ments below,  directing  a  different  distribution  of  .each  bequest  to  the 
two  persons  named  in  the  will  by  reason  of  their  death,  and  signed  by 
the  testatrix  affects  the  provisions  of  the  will  or  works  a  revocation  of 
all  or  any  part. 

The  attempted  erasure  of  the  clause  on  the  will  is  to  be  disregarded, 
and  the  erased  clause  shall  be  regarded  as  a  valid  part  of  the  will 
and  the  bequest  go  to  the  person  as  originally  written  in  the  will. 
Giffin  v.  Brooks,  48  Ohio  St.  211  [31  N.  E.  Rep.  743]. 

The  two  clauses  directing  a  different  distribution  of  the  two  be- 
quests are  not  codicils,  as  they  are  not  witnessed  as  provided  by  law; 
they  cannot  work  a  revocation  for  that  is  not  one  of  the  ways  provided 
in  Rev.  Stat.  5953  (Lan.  9491),  and  should  be  disregarded.  Does  the 
legacy  to  Mary  Morgan  Brown  lapse  under  Rev.  Stat.  5971  (Lan.  9510)  ? 
She  was  a  sister-in-law  of  the  testatrix.  The  question  to  be  determined 
is,  Does  she  come  within  the  meaning  of  Rev.  Stat.  5971  (Lan.  9510), 
under  the  saving  clause  so  that  her  issue  could  take  the  legacy?  This 
depends  upon  what  construction  is  given  the  words  in  that  section  of 
"or  other  relative."  If  the  testatrix  leaves  a  legacy  to  a  "child  or 
other  relative"  and  the  legatee  dies  before  the  testatrix  the  legacy  is 
saved  to  the  issue  of  such  persons.  But  must  the  "other  relative,"  the 
legatee  named,  be  of  the  blood  of  the  testatrix?  If  so  then  as  Mrs. 
29   Dec.    Vol.    17. 
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Brown,  the  sister-in-law,  was  a  relative  by  marriage  only — that  is  a 
relative  by  affinity — she  does  not  come  within  the  terms  of  this  statute. 
This  precise  question  has  not  been  passed  upon  in  any  adjudicated  case 
in  this  state.  The  children  of  Mary  Brown  in  this  case  are  nephews  by 
blood  of  the  ancestor,  but  if  the  children  of  Mary  Brown  were  by  a 
husband  other  than  the  brother  of  the  testatrix  such  children  would  not 
be  of  the  blood  of  the  testatrix.  In  that  case  the  property  would  be 
diverted  from  the  blood  of  the  ancestor. 

The  general  policy  of  the  law  in  providing  for  a  disposition  of 
property  is  to  keep  it  within  the  blood  of  the  ancestor. 

If  the  language  of  the  statute,  " child  or  other  relative,' '  be  given 
its  natural  construction  such  language  would  be  held  to  mean  that  the 
term,  "or  other  relative/ '  applies  only  to  persons  of  the  same  kind  of  re- 
lationship to  the  testatrix  as  is  sustained  by  a  "child;"  that  is,  by 
blood. 

The  fact  that  the  .children  of  Mary  Brown  in  this  instance  are  re- 
lated by  blood  co  the  testatrix  could  not  enlarge  the  meaning  of  the 
term,  "or  other  relative,7 '  in  the  connection  in  which  it  is  used  as  ap- 
plied to  the  legatee.  It  is  the  deceased  legatee  that  must  sustain  a 
blood  relationship  to  the  testatrix  in  order  to  come  within  the  meaning 
of  the  clause,  "or  other  relative,"  in  Rev.  Stat.  5971  (Lan.  9510). 
Mary  Morgan  Brown  being  a  sister-in-law  to  the  testatrix  does  not  come 
within  the  saving  clause,  "or  other  relative,"  and  her  heirs  are  barred 
and  the  legacy  to  her  lapses. 

As  Lucy  Flint  was  a  niece  by  blood  to  the  testatrix,  her  legacy  will 
go  to  Weston  B.  Flint,  her  sole  heir,  under  Rev.  Stat.  5971  (Lan.  9510), 
notwithstanding  the  statement  signed  at  the  end  of  the  will. 

Another  question  for  consideration  is,  how  the  parties  take  under 
the  residuary  clause,  "Any  money  left  divide  equally  between  my 
nephews  and  nieces."  Under  Wooley  v.  Paxson,  46  Ohio  St.  307  [24 
N.  E.  Rep.  599],  it  has  been  held  that  the  provisions  of  the  statute  of 
wills  providing  against  the  failure  of  the  devise  to  a  child  or  other 
relative  of  the  testator  by  the  death  of  the  devisee  in  the  life  of  the 
testator  (Rev.  Stat.  5971;  Lan.  9510)  applies  to  the  devise  to  "children" 
as  a  class. 

I  can  see  .no  reason  why  the  principle  announced  would  not  be  the 
same  if  applied  to  nephews  and  nieces  as  a  "class"  as  well  as  to 
children  as  a  "class."  It  is  true  that  they  are  more  remote  from  the 
testator,  yet  that  would  not  affect  the  application  of  the  same  principles. 
It  follows  that,  although  Lucy  Flint  died  before  the  testatrix,  her  issu^ 
take  the  share  of  the  residuum  she  would  hr.ve  taken  had  she  survived 
the  testatrix. 

An  order  may  be  taken  accordingly. 
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State  v.  Summit  Co.  (Comrs.) 

COUNTY  DEPOSITARIES. 

[Summit  Common  Pleas,  September  17,  1906.] 

•State  ex  rel.  Alvin  D.  Alexander  v.  Summit  Co.  (Comrs.)  et  al. 

_.  Countt  Depositary  Law  does  not  Violate  Constitution  as  Denying  Equal 
Rights  and  Equal  Benefit  nor  as  not  Having  Uniform  Operation. 
The  county  depositary  law  as  found  in  98  O.  L.  274-279,  does  not  violate 
Sees.  1  and  2,  Art.  1  of  the  constitution  of  Ohio,  nor  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  as  denying  equal  rights  f 
and  equal  protection  and  benefit  to  all  persons,  for  the  county  is  a  mere  * 
guarf-corporation,   subject   to   the   control  of  the  legislature,   and  com- 
plaint as  to  any  discrimination  as  to  individuals  or  certain  classes  of 
private  corporations  becoming  the  depositaries  of  the  county  funds  must 
be  addressed  to  the  legislature.    Nor  does  this  law  violate  Sec.  26,  Art.  2 
of  the  constitution  of  Ohio,  as  there  is  uniform  operation  where  there 
are  like  conditions. 

t.  Banking  Corporation  having  Branch  Bank  in  County  rut  Principal  Office 
and  Place  of  Business  Elsewhere  not  Entitled  to  Become  County   De- 
positary. 
Under  the  county  depositary  law   (98  O.  L.  274-279),  the  evident  purpose 
of  which  is  to  keep  the  money  of  a  county  within  its  own  borders  for 
the  use  and  benefit  of  its  citizens  until  needed  for  disbursement,   an 
incorporated  banking  company  having  its  principal  office  and  place  of 
business  in  one  county  but  having  also  a  branch  bank  in  another  county, 
is  not  "situated"  in  the  latter  county  so  as  to  entitle  it  to  become  the 
depositary  of  the  latter  county's  funds. 
[Syllabus  approved  by  the  court.] 

Slabaugh  &  Seiberling,  for  plaintiff: 

A  corporation  cannot  have  more  than  one  home  and  that  is  its 
charter  home.     Thompson,  Corporations  688. 

A  banking  corporation,  in  the  absence  of  express  authority  in  its 
charter  or  under  the  law,  has  no  power  to  establish  agencies  for  the 
transaction  of  business  at  any  other  place  than  that  fixed  by  the  charter 
for  its  residence.  People  v.  Geneva  College  (2V.),  5  Wend.  211;  Under- 
wood  v.  Waldron,  12  Mich.  73;  Angell  &  Ames,  Corporations  107.; 
People  v.  Saginaw  Circ.  Ct.  23  Mich.  492;  Attorney  General  v.  Bank, 

♦Decision  of  the  Summit  circuit  court,  on  appeal,  October,  1906.  ~ ~ 

Marvin,  J. 

We  have  examined  this  case  with  care,  and  have  read  the  opinion  of  Judge 
Wanamaker  of  the  court  of  common  pleas  when  the  case  was  tried  before  him. 
We  do  not  think  we  can  improve  upon  that  opinion,  and  we  reach  the 
conclusion  reached  by  him.  The  same  order  will  be  made  here  as  was  made  in 
the   court   below. 

This  disposes  of  the  proceeding  in  mandamus  brought  against  the  county 
commissioners  and  treasurer.  We  think  it  is  clear  that  the  statute  under 
which  bids  were  received  for  the  public  moneys,  confines  the  bidders  to  those 
banking  corporations  which  have  their  situs  in  the  county,  and  that  the 
Cleveland  Trust  Company  is  situate  not  in  this  county,  though  it  has  a  bank 
here,  but  the  corporation  is  located  elsewhere. 

Upon  the  opinion  announced  by  Judge  Wanamaker  in  the  court  of  common 
pleas  we  pronounce  the  Judgment  that  the  injunction  prayed  for  in  the  suit 
by  Alexander  be  allowed,  and  the  mandamus  brought  by  the  trust  company  be 
dismissed. 

Winch  and  Henry,  JJ.,  concur. 
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1  Walk.  Ch.  (Mich.)  90;  Thompson,  Corporations  690;  People  v.  Bank, 
1  Doug.  (Mich.)  282. 

A  corporation  may  be  attached  in  a  justice  court  in  any  county 
other  than  that  of  its  principal  place  of  business.  Champion  Mach.  Co. 
v.  Huston,  24  Ohio  St.  503. 

The  designation  of  a  principal  place  of  business  of  a  corporation 
is  conclusive  as  to  the  location  of  such  office  and  is  not  in  any  way  de- 
termined by  the  proportion  of  business  done  there.  Pelton  v.  Trans- 
portation Co.  37  Ohio  St.  450;  Western  Transp.  Co.  v.  Scheu,  19  N.  Y. 
408;  Mercantile  Tr.  Co.  v.  Iron  Wks.  2  Circ.  Dec.  718  (4  B.  579) ;  Booth 
v.  Wonderly,  36  N.  J.  Law  250. 

There  is  no  such  thing  known  to  the  law  as  a  perambulatory  cor- 
poration.   Fostoria  v.  Fox,  60  Ohio  St.  340  [54  N.  E.  Rep.  370]. 

The  county  depository  law,  act  98  O.  L.  274,  is  unconstitutional. 
Coal  Co.  v.  Rosser,  53  Ohio  St.  12  [41  N.  E.  Rep.  263;  29  L.  R.  A.  386; 
53  Am.  St.  Rep.  622] ;  Harmon  v.  State,  66  Ohio  St.  249  [64  N.  E.  Rep. 
117;  58  L.  R.  A.  618] ;  State  v.  Oravett,  65  Ohio  St.  289  [62  N.  E.  Rep. 
325;  55  L.  R.  A.  791;  87  Am.  St.  Rep.  605] ;  Williams  v.  Donough,  65 
Ohio  St.  499  [63  N.  E.  Rep.  84;  56  L.  R.  A.  766] ;  Gulf,  Col.  &  S.  F. 
Ry.  v.  Ellis,  165  U.  S.  150  [17  Sup.  Ct.  Rep.  255;  41  L.  Ed.  666] ;  Pal- 
mer v.  Tingle,  55  Ohio  St.  423  [45  N.  E.  Rep.  313] ;  State  v.  Ferris,  53 
Ohio  St.  314  [41  N.  E.  Rep.  579;  30  L.  R.  A.  218]  ;  State  v.  Gardner,  58 
Ohio  St  599  [51  N.  E.  Rep.  136;  41  L.  R.  A.  689;  65  Am.  St.  Rep.  785]  ; 
State  v.  Robins,  71  Ohio  St.  273  [73  N.  E.  Rep.  470]. 

H.  M.  Hagelbarger  and  Kline,  Tolles  &  Golf,  for  defendants: 

This  action  was  brought  by  the  state  of  Ohio  ex  rel.  Alvin  D. 
Alexander,  a  resident  and  taxpayer  of  Summit  county,  against  L. 
H.  Oviatt,  Ever  Hawkins  and  Philip  Wagoner  as  commissioners,  and 
Fred  E.  Smith  as  treasurer,  of  Summit  county,  Ohio. 

WANAMAKER,  J. 

On  July  25,  1906,  the  relator  filed  his  petition  in  the  court  of 
common  pleas,  averring  for  his  cause  of  action,  that  he  was  a  resident 
and  taxpayer  of  Summit  county,  Ohio,  and  that  on  July  23,  1906,  the 
said  commissioners  of  Summit  county,  pretending  to  act  in  pursuance 
of  law,  awarded  to  the  Cleveland  Trust  Company,  of  Cleveland,  Ohio, 
a  corporation,  the  use  of  the  money  of  said  county  for  the  period  d"f 
three  years,  said  award  having  been  made  by  said  commissioners  in 
pursuance  of  an  advertisement  duly  made  inviting  sealed  proposals 
from  banks  and  trust  companies  for  the  payment  to  said  county  of  in- 
terest for  the  use  of  the  money  in  said  county;  that  in  answer  to  said 
advertisement  the  said  The  Cleveland  Trust  Company  bid  for  the  use 
of  said  money  for  said  period  of  three  years  at  the  rate  of  3.32  per 
cent  per  annum,  being  the  highest  bid  made ;  that  in  further  answer  to 
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such  advertisement,  a  large  number  of  incorporated  banks  and  banking 
institutions,  located  in  Summit  county,  bid  for  the  use  of  such  money 
a  rate  of  more  than  2  per  cent  per  annum,  said  banks  so  located  in 
Summit  county  and  so  bidding  as  aforesaid  being  more  than  sufficient 
in  number  to  use  all  of  the  money  of  said  county  coming  into  the  hands 
of  the  county  treasurer  from  time  to  time. 

Said  relator  further  says,  that  said  The  Cleveland  Trust  Company, 
is  a  corporation  of  the  state  of  Ohio ;  with  its  office,  location,  residence 
and  principal  place  of  business  in  the  city  of  Cleveland,  Cuyahoga 
county,  Ohio,  and  that  it  is  not  competent  and  eligible  to  bid  for  the  use 
of  said  funds  when  there  are  the  required  number  of  incorporated  banks 
and  trust  companies  located  and  doing  business  in  Summit  county, 
Ohio,  which  bid  2  per  cent  or  more  for  the  use  of  said  funds. 

Said  relator  further  says  that  the  said  commissioners  are  about  to 
enter  into  a  contract  with  the  Cleveland  Trust  Company  for  the 
use  of  said  county  money,  and  will,  unless  restrained  by  this  court,  ac- 
cept and  approve  an  undertaking  on  the  part  of  said  trust  company 
for  said  moneys  to  the  amount  of  $400,000. 

Said  relator  further  says  that  the  act  of  the  general  assembly,  un- 
der which  said  commissioners  have  pretended  to  act,  was  unconstitu- 
tional and  void  in  that  the  said  act  discriminates  in  favor  of  in- 
corporated companies  and  trust  companies  as  against  natural  persons 
and  unincorporated  banks,  trust  companies  and  banking  institutions; 
that  the  said  act  and  award  and  proposed  contract  and  order  of  the  said 
county  commissioners,  and  the  said  contemplated  act  and  delivery  of 
money  by  said  county  treasurer  are  illegal  and  void,  for  the  reason  that 
the  Cleveland  Trust  Company  is  not  a  resident  or  situated  in  Sum- 
mit county,  Ohio,  and  that  the  said  commissioners  are  unauthorized 
and  unwarranted  in  making  any  award  to  said  trust  company,  or  en- 
tering into  any  contract  with  it  in  reference  to  said  money,  there  be- 
ing a  sufficient  number  of  incorporated  banks  and  trust  companies 
situated  in  Summit  county,  Ohio,  that  have  bid  for  the  use  of  said 
money,  to  use,  consume  and  cover  all  of  the  said  county  money. 

The  relator  further  says,  that  the  necessary  notice,  in  writing,  was 
served  upon  the  prosecuting  attorney  of  said  Summit  county  to  in- 
stitute this  action  for  the  purnose  of  preventing  and  restraining  said 
county  commissioners  from  awarding  the  funds  to  said  The  Cleveland 
Trust  Company,  and  to  restrain  and  prevent  said  treasurer  from  pay- 
ing over  and  delivering  to  said  The  Cleveland  Trust  Company  said 
moneys  under  said  pretended  law. 

The  defendants,  by  their  answer,  and,  by  their  admissions  in  open 
court,  say  that  they  are  the  commissioners  and  treasurer  of  Summit 
county,  respectively,  and  that  the  relator  is  a  resident  taxpayer  of  said 
Summit  county,  and  that  the  commissioners,  by  resolution,  awarded  to 

Digitized  by  VjOOQIC 


454  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Summit  Common  Pleas. 

the  Cleveland  Trust  Company,  a  corporation  under  the  laws  of  Ohio, 
the  use  of  the  money  of  said  county  to  the  extent  of  $400,000  for  the 
period  of  three  years;  that  such  award  was  made  pursuant  to  an  act 
of  the  general  assembly,  passed  April  2,  1906  (98  O.  L.  274-279) ;  that 
said  The  Cleveland  Trust  Company  is  a  corporation,  duly  organized  and 
existing  under  the  laws  of  the  state  of  Ohio,  having  its  principal  place 
of  •business  at  No.  1  Euclid  avenue,  in  the  city  of  Cleveland,  Cuyahoga 
county,  Ohio ;  and  that  said  trust  company  has  and  had  at,  and  prior  to 
the  time  of  making  the  bid  referred  to  in  the  petition,  a  bank  situated 
in  the  county  of  Summit  and  state  of  Ohio,  to  wit,  in  the  village  of  Hud- 
son therein ;  that  said  bank  in  said  village  has  a  full  complement  of 
officers  and  agents,  and  there  transacts  its  general  banking,  trust  and 
savings  business. 

Defendants  further  say  that  the  bid  so  made  by  the  Cleveland 
Trust  Company  was  the  highest  and  best  bid  for  the  use  of  the  funds 
of  said  county;  and  admits  the  preliminary  notice  in  writing,  required 
by  law,  was  made  upon  the  prosecuting  attorney  as  alleged  in  the  peti- 
tion. The  reply  is  a  general  denial,  save  and  except  such  things  as 
are  admissions  of  the  matters  set  forth  in  the  petition. 

The  issues  growing  out  of  the  pleadings,  the  admissions  and  waivers 
made  by  the  parties  to  this  cause  in  open  court,  resolve  themselves  into 
two  propositions: 

First.  Is  said  act  of  the  general  assembly  providing  for  county 
depositaries,  as  found  in  98  O.  L.  274-279,  unconstitutional  by  reason  of 
Sees.  1  and  2,  Art.  1  of  this  constitution  of  the  state  of  Ohio,  and  Sec. 
26,  Art.  2  of  the  constitution  of  the  state  of  Ohio. 

Section  1,  Art.  1,  commonly  spoken  of  as  the  bill  of  rights  of  the 
constitution  of  the  state  of  Ohio,  reads  as  follows: 

"All  men  are,  by  nature,  free  and  independent,  and  have  certain 
inalienable  rights,  among  which  are  those  of  enjoying  and  defending 
life  and  liberty,  acquiring,  possessing,  and  protecting  property,  and 
seeking  and  obtaining  happiness  and  safety." 

Section  2,  Art.  1,  reads  as  follows: 

"All  political  power  is  inherent  in  the  people.  Government  is  in- 
stituted for  their  equal  protection  and  benefit,  and  they  have  the  right 
to  alter,  reform,  or  abolish  the  same,  whenever  they  may  deem  it 
necessary,"  etc. 

Section  26,  Art.  2,  reads: 

"All  laws,  of  a  general  nature,  shall  have  a  uniform  operation 
throughout  the  state,"  etc. 

The  relator  claims  that  the  right  and  privilege  of  acquiring  and 
possessing  property,  as  defined  by  Sec.  1,  Art.  1,  and  the  right  to  equal 
protection  and  benefit,  under  favor  of  Sec.  2,  Art.  1,  are  denied  to 
natural  persons  by  the  provisions  of  the  so-called  county  depositary  law 
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(98  0.  L.  274),  which  limits  those  eligible  to  bid  for  and  receive  the 
county  funds  to  "a  bank  or  banks  or  trust  companies  *  *  *  duly 
incorporated  under  the  laws  of  this  state,  or  organized  under  the 
laws  of  the  United  States/ ' 

The  relator  further  claims  that  by  reason  of  Sec.  1  of  said  de- 
positary law  providing,  "where  the  county  seat  in  any  county  has  no 
bank  of  the  description  as  defined  in  Sec.  1  of  this  act,  that  any  private 
bank  may  be  authorized  to  receive  such  funds,  provided  they  give 
security  to  sufficiently  cover  such  deposit,' '  etc.,  and  that  by  reason  .of 
the  fact  that  a  private  bank  is  eligible  to  bid  for  and  receive  such 
county  funds  in  some  counties  of  the  state  where  no  incorporated 
banks  are  situated,  and  private  banks  in  other  counties  where  in- 
corporated banks  are  situated,  are  not  eligible  to  bid  for  and  receive 
the  award  for  such  funds ,  that  this  would  be  such  a  failure  of  uniform 
operation  in  a  statute  dealing  with  matters  of  a  general  nature  as  to  be 
violative  of  said  Sec.  26,  Art.  2,  of  the  constitution  of  Ohio. 

In  addition  to  the  constitutional  questions,  there  is  raised  the 
mixed  question  of  law  and  fact  as  to  whether  or  not  the  Cleveland  Trust 
Company,  which  has  its  principal  place  of  business  located  at  No.  1 
Euclid  avenue,  Cleveland,  Cuyahoga  county,  Ohio,  and  a  branch  bank 
doing  business  in  Hudson  village,  Summit  county,  Ohio,  is  situated  in 
Summit  county,  Ohio,  within  the  provisions  of  the  depositary  act. 

It  is  rather  surprising  to  find  that  while  a  large  number  of  states 
have  had,  for  a  long  term  of  years,  depositary  laws  similar  to  the  Ohio 
statute  in  question,  there  have  been  no  adjudications  upon  constitu- 
tional questions  of  a  like  character  to  those  that  have  been  raised  in  this 
case;  and  the  fact  that  such  statutes  in  other  states  have  been  so  long 
acquiesced  in  by  the  public  without  questioning  their  constitutionality 
in  these  respects,  would  certainly,  lead  the  court  to  hesitate  and  to  act 
with  much  reluctance  in  declaring  such  a  statute  unconstitutional.  The 
public  policy  of  abundantly  protecting  the  public  funds  and  providing 
for  their  earning  a  fair  interest  during  the  period  that  they  may  not 
be  required  for  purposes  of  disbursement,  and  furnishing  the  business 
public  with  needed  capital  for  the  usual  and  customary  purposes  of 
trade  and  commerce,  are  so  manifestly  wholesome  and  in  the  interests 
of  the  public  welfare,  as  to  advise  judicial  sanction,  unless  clearly  and 
manifestly  prohibited  by  constitutional  limitations. 

The  presumption  is  always  in  favor  of  the  validity  and  con- 
stitutionality of  the  law ;  and  it  is  only  when  a  manifest  assumption  of 
authority  and  a  clear  incompatibility  between  the  constitution  and  the 
law  appear,  that  the  judicial  power  will  refuse  to  execute  it.  Judge 
Ranney  in  Cin.  W.  &  Z.  By.  v.  Clinton  Co.  (Comrs.)  1  Ohio  St.  77; 
and  many  other  Ohio  cases  to  same  effect. 
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While  this  is  a  mere  legal  axiom,  its  foundation,  reason  and  necessity 
are  of  interest. 

"The  legislature  is,  of  necessity,  in  the  first  instance,  to  be  the 
judge  of  its  own  constitutional  powers.  Its  members  act  under  an  oath 
to  support  the  constitution,  and  are  in  every  way,  under  responsibili- 
ties as  great  judicial  officers.  Their  manifest  duty  is,  never  to  exercise  a 
power  of  doubtful  constitutionality.  Doubt,  in  their  case,  as  in  that  of 
the  courts,  .should  be  conclusive  against  all  affirmative  action.  This  be- 
ing their  duty,  we  are  bound,  in  all  cases,  to  presume  that  they  have 
regarded  it ;  and  that  they  are  clearly  convinced  of  their  power  to  pass 
a  law  before  they  put  it  in  the  statute  book.  If  a  court,  in  such  case, 
were  to  annul  the  law,  while  entertaining  doubts  upon  the  subject,  it 
would  present  the  absurdity  of  one  department  of  the  government, 
overturning  in  doubt,  what  another  had  established,  in  settled  con- 
viction; and  to  make  the  dubious  constructions  of  the  judiciary,  out- 
weigh the  fixed  conclusions  of  the  general  assembly.' '  Cin.  W.  &  Z. 
Ry.  v.  Clinton  Co.  (Comrs.)  supra,  page  83. 

No  question  is  raised  that  the  subject-matter  involved  in  the  legisla- 
tion in  question,  is  not  within  the  legislative  power  of  the  general  as- 
sembly. The  general  assembly's  legislative  power  is  almost  plenary 
and  absolute.    Section  1,  Art.  2  of  the  constitution  of  Ohio  reads: 

"The  legislative  power  of  this  state  shall  be  vested  in  «a  general 
assembly,  which  shall  consist  of  a  senate,  and  house  of  representatives." 

"It  will  be  observed,  that  the  provision  is  not,  that  the  legislative 
power,  as  conferred  in  the  constitution,  shall  be  vested  in  the  general 
assembly,  but  that  the  legislative  power  of  this  state  shall  be  vested. 
That  includes  all  legislative  power  which  the  object  and  purposes  of  the 
state  government  may  require,  and  we  must  look  to  other  provisions  of 
the  constitution  to  see  how  far,  and  to  what  extent,  legislative  discretion 
is  qualified  or  restricted."    Baker  v.  Cincinnati,  11  Ohio  St.  534-542. 

"Such  prohibition  must  either  be  found  in  express  terms,  or  be 
clearly  inferable,  by  necessary  implication  from  the  language  of  the 
instrument,  when  fairly  construed  according  to  its  manifest  spirit  and 
meaning.  Cass  v.  Dillon,  2  Ohio  St.  607;  State  v.  Dudley,  1  Ohio  St. 
437."    Lehman  v.  McBride,  15  Ohio  St.  573-592. 

Do  either  of  the  three  sections  of  the  constitution  called  in  question 
in  this  case  expressly  or  by  clear  inference  prohibit  the  enactment  of  the 
statute  in  question;  or,  are  the  terms  and  provisions  of  the  statute,  so 
far  as  applicable  to  the  case  at  bar  merely  a  matter  within  legislative 
discretion  ? 

A  county  is  merely  one  of  the  political  subdivisions  of  the  state, 
created  only  for  public  purposes,  to  facilitate  and  promote  the  adminis- 
tration of  the  state  government.  Sangamon  Co.  (Supvrs.)  v.  Spring- 
field,  63  111.  66;  11  Cyc.  65.     It  is  not  a  public  corporation  as  is  a  city 
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or  village,  it  is  not  vested  with  a  single  attribute  of  sovereignty,  but 
is  merely  a  territorial  division  of  the  state  for  purposes  of  political 
organization  and  civil  administration  in  public  affairs.  Cin.  W.  &  Z. 
By.  v.  Clinton  Co.  (Comrs.)  1  Ohio  St.  77. 

When  the  taxpayers  of  the  county  have  contributed  to  the  county 
treasury  such  sums  as  are  lawfully  assessed  against  them,  the  fund 
so  created  has  become  the  property  of  such  county  or  political  subdivi- 
sion of  the  state,  and  the  individual  taxpayer  has  lost  substantially  all 
right,  title  and  interest  in  and  to  said  fund,  save  and  except  what  he 
may  have  in  order  that  such  fund  may  be  applied  only  for  the  purposes 
for  which  it  was  levied  and  collected,  or  for  such  purposes  as  may  be 
authorized  by  law.  In  the  county  treasury,  it  is  the  property  of  the 
state,  or  rather  of  a  political  subdivision  of  the  state — a  county. 

Does  either  Sec.  1  or  Sec.  2  include  within  its  terms  and  provisions, 
either  expressly  or  by  necessary  implication,  the  state  of  Ohio  as  a 
unit  or  any  of  its  political  fractions,  such  as  a  county?  A  careful  read- 
ing and  consideration  of  those  sections  find  the  word  "men"  used  in  the 
first  section,  referring  manifestly  to  natural  persons  and  such  artificial 
persons  as  private  corporations  who  are  similarly  situated  with  respect 
to  the  subject-matter  under  consideration.  Section  2  used  the  word 
"people"  as  synonymous  with  men,  and  evidently  equal  in  scope  and  com- 
prehension, and  has  substantially  the  same  application.  In  both  sec- 
tions the  terms  "inalienable  rights"  and  "equal  protection  and  benefit" 
relate  to  private,  personal,  civil  or  political  rights  of  natural  persons 
only,  which  by  force  of  legislative  enactment  and  judicial  interpreta- 
tion have  been  extended  to  private  corporations  similarly  situated  with 
reference  to  the  subject-matter  under  consideration.  But  the  court  is 
unable  to  find  any  authority  or  adjudication  whatsoever  that  has  un- 
dertaken to  extend  the  provisions  of  these  sections  to  a  state  or  any 
of   its  political   subdivisions. 

The  court,  therefore,  holds  that  so  far  as  Sees.  1  and  2,  Art.  1  of 
the  bill  of  rights,  are  concerned,  that  they  are  in  no  way  violated  or 
infringed  upon  by  the  legislative  act  in  question ;  for  the  subject-matter 
of  the  statute  in  question  is  the  county  funds,  the  property  of  the 
county,  a  mere  quasi  corporation  for  governmental  purposes,  in  which 
natural  persons  and  private  corporations  have  ceased  to  have  any  in- 
terest as  to  property,  right  or  title.  The  court  believes  that  any  legisla- 
tion with  reference  to  the  county  is  purely  a  matter  for  legislative  dis- 
cretion as  far  as  these  sections  of  the  constitution  are  concerned,  and 
though  such  discretion  may  involve  an  unreasonable  or  arbitrary  dis- 
crimination as  against  individuals  or  a  certain  class  of  private  corpora- 
tions, such  objections  would  not  be  fatal  upon  a  constitutional  question. 
Such  discriminations  should  be  a  matter  addressed  to  the  discretion  of 
the  legislative  body  enacting  the  law. 
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Numerous  decisions  have  been  made,  clearly  showing  the  plenary 
power  that  the  legislature  may  exercise  in  reference  to  county  affairs, 
county  property  and  county  funds.  A  county  being  created  by  legisla- 
tive enactment,  has  only  such  powers  and  authority  as  may  be  conferred 
by  the  legislature.  The.  legislature,  having  power  to  create,  it  like- 
wise has  the  power  to  dissolve,  and  the  officers  of  the  county,  in  the  ad- 
ministration of  their  political  duties,  are  guided  solely  by  legislative 
provisions.  This  is  particularly  true  as  to  the  collection,  custody  and 
disbursement  of  the  public  funds.  Moreover,  it  is  the  well-known  duty 
of  trial  courts,  in  case  of  doubt,  to  sustain  and  support  all*  legislative 
enactments,  especially  where  they  are  in  harmony  with  the  best  public 
interest  and  general  welfare. 

As  to  Sec.  26,  Const,  of  Ohio,  requiring  a  statute  of  a  general 
nature  to  have  uniform  operation  throughout  the  state,  the  court  finds 
that  there  is  such  uniformity  of  operation  wherever  there  are  like  con- 
ditions, and  that  such  section  is,  therefore,  not  in  any  wise  violated. 

As  to  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  the  court  finds  that  this  amendment  is  in  no  way  infringed  upon, 
the  same  reasoning  applying  as  that  under  Sees.  1  and  2,  Art.  1  of 
the  constitution  of  Ohio. 

The  second  question  is:  Is  the  Cleveland  Trust  Company,  with 
its  principal  office  and  place  of  banking  business  located  at  No.  1  Euclid 
avenue,  Cleveland,  Cuyahoga  county,  Ohio,  under  the  terms,  provisions 
and  spirit  of  the  statute  in  question  ' 'situated' '  in  Summit  county, 
Ohio,  by  virtue  of  its  having  a  branch  office  or  bank  engaged  in  a  gen* 
eral  banking  business  at  Hudson  village,  Summit  county,  Ohio? 

The  language  of  98  0.  L.  274,  Sec.  1,  in  question  is  as  follows : 

"In  each  county  the  commissioners  thereof  shall  designate  in  the 
manner  hereinafter  provided,  a  bank  or  banks  •  or  trust  companies 
situated  in  such  county,  and  duly  incorporated  under  the  laws  of  this 
state,  or  organized  under  the  laws  of  the  United  States  as  a  depositary 
or  depositaries  of  the  money  of  the  county,  provided  that  in  any  county 
where  no  such  bank  or  trust  company  exists,  or  where  such  bank  or 
banks  neglect  to  bid  as  provided  for  herein,  or  to  comply  with  all  the 
conditions  of  this  act,  the  commissioners  shall  designate  any  other  bank 
or  banks  incorporated  under  the  laws  of  this  state  or  organized  under 
the  laws  of  the  United  States,  located  and  doing  business  in  this  state," 
etc. 

Clearly  the  legislature  intended  by  this  provision  to  give  the  home 
banks  of  the  county  the  preference  in  bidding  and  in  being  awarded 
the  county  funds.  These  funds  have  been  taken  out  of  the  arteries  of 
the  county's  trade  and  business,  and  it  was  doubtless  thought  wise  by 
the  legislature  that  the  depositary  should  be  established  in  some  bank 
situated  in  the  county,  so  tlftt  these  funds  might  return  to  these  chan- 
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nels  of  trade  and  business,  for  use  and  service  until  they  should  be 
needed  for  disbursement  for  public  purposes,  and,  therefore,  it  was 
provided  that  the  depositary  should  be  situated  within  the  county. 

The  charter  of  the  Cleveland  Trust  Company  designates  No.  1 
Euclid  avenue,  Cleveland,  Cuyahoga  county,  Ohio,  as  its- principal  place 
of  business.  It  appears  that  said  trust  company  has  a  large  number  of 
branch  banks,  so-called,  doing  a  general  banking  business,  situated  in 
various  counties  adjoining  Cuyahoga,  one  of  which  is  located  at  Hudson 
village,  in  Summit  county,  Ohio.  The  undisputed  evidence-  shows  that 
said  bank  at  Hudson  village  has  the  usual  complement  of  bank  officers 
and  employes  such  as  you  would  expect  to  find  in  a  small  village  of 
about  a  thousand  inhabitants,  and  that  the  deposits  in  cash  kept  on 
hand  for  daily  business  are  about  $9,000  or  $10,000.  Hudson  village 
is  located  some  twelve  or  thirteen  miles  from  Akron,  the  county  seat  of 
Summit  county.  Under  the  proposed  award  to  the  Cleveland  Trust 
Company,  it  would  receive  $400,000  of  the  funds  of  Summit  county. 
The  evidence  further  shows  that  all  excess  moneys  above  $9,000 
or  $10,000  deposited  and  received  at  the  bank  at  Hudson  village  are 
reported  and  forwarded  to  the  Cleveland  Trust  Company,  at  Cleveland, 
or  to  such  other  points  as  the  Cleveland  office  might  order  and  direct. 
Outside  of  the  usual  and  ordinary  clerical  work  by  the  employes  at 
Hudson  village,  the  administrative  and  executive  work  of  such  bank 
is  conducted  at  its  principal  place  in  Cleveland,  which  is  in  daily  com- 
munication with  the  Hudson  branch. 

The  diligence  of  counsel  on  both  sides  of  this  case  has  failed  to 
find  but  one  case  which  throws  any  light  upon  this  question.  That  case 
is  entitled,  Fremont  Butter  &  Egg  Co.  v.  Snyder,  39  Neb.  632  [58  N. 
W.  Rep.  149].  The  facts  of  that  case  are  substantially  as  follows: 
The  plaintiff  was  a  corporation  organized  under  the  laws  of  Ne- 
braska for  the  purpose  of  buying  and  selling  butter  and  eggs.  Its 
principal  place  of  business,  as  fixed  by  its  charter,  was  in  Dodge 
county,  and  its  chief  officer  resided  there.  It  had  and  maintained  in 
Saunders  county,  a  place  of  business;  there  exercised  its  corporate 
functions  and  had  there  employes  conducting  the  business  for  which 
it  was  organized.  It  was  there  held  that  the  corporation  was  situated  in 
Saunders  county,  and,  therefore,  under  the  statute  of  civil  procedure  of 
Nebraska,  was  suable  in  Saunders  county.  In  the  opinion  of  the 
court,  it  is  said  that  a  corporation  is  situated  where  it  has  and  maintains 
a  place,  of  business  and  servants,  employes  or  agents  engaged  in  con- 
ducting and  carrying  on  the  business  for  which  it  exists. 

A  very  careful  search  among  the  reports  of  our  various  courts  in 
Ohio  has  disclosed  one  case,  which  throws  much  light  on  this  question, 
viz.,  Fostoria  v.  Fox,  60  Ohio  St.  340  [54  N.  E.  Rep.  370].  In  that  case 
the  following  facts  appear: 
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The  city  of  Fostoria  is  located  on  the  county  line  between  Seneca 
county  and  Hancock  county,  a  part  of  the  city  being  located  in  each 
county,  but  with  its  principal  place  of  business  and  all  of  its  offices 
situated  within  Seneca  county.  Suit  was  brought  in  Hancock  county 
by  Fox  against  the  city  for  mandatory  injunction,  requiring  it  to  re- 
move a  dam  from  a  stream  of  water,  a  branch  of  Portage  river,  the  dam 
being  a  part  of  its  system  of  works  for  supplying  water  to  itself  and 
its  citizens;  and  for  damages  on  the  ground  that  the  lands  of  the 
plaintiff  were  thereby  wrongfully  overflowed  and  injured.  The  dam 
was  on  the  premises  owned  by  the  city,  but  a  short  distance  below  the 
lands  of  the  plaintiff,  situated  on  the  stream  above.  Fox  resided  in 
Hancock  county,  and  the  property  and  the  dam  causing  the  injuries 
complained  of  were  located  in  Hancock  county ;  the  summons,  however, 
was  issued  by  the  clerk' of  the  court  of  common  pleas  of  Hancock  county, 
and  was  served  by  the  sheriff  of  Seneca  county. 

The  defendant  appeared  for  the  purpose  only  of  objecting  to  the 
jurisdiction  of  the  court,  and  moved  to  quash  the  summons  and  set  aside 
the  service  of  summons  made  upon  it,  on  the  ground  that  Fostoria  was 
a  city  situated  within  Seneca  county. 

The  trial  court  overruled  the  motion  and  held  that  it  had  juris- 
diction of  the  person  of  the  defendant  on  the  service  as  made.  The  de- 
fendant excepted.  Issues  were  then  made  up,  trial  had  and  judgment 
entered  against  the  city.  It  appealed  to  the  circuit  court.  The  same 
objection  was  there  made  to  the  court's  jurisdiction;  the  objection  was 
overruled,  and  exception  taken  and  trial  had,  which  resulted  in  judg- 
ment against  the  city.  Error  was  prosecuted  on  various  assignments 
to  the  Supreme  Court  especially  the  error  that  the  court  erred  in  over- 
ruling its  motion  to  quash  the  summons  and  set  aside  the  service  made 
upon  it. 

The  court,  in  considering  Rev.  Stat.  5023  (Lan.  8538),  reads 
as  follows:  "An  action  other  than  one  of  those  mentioned  in  the 
four  preceding  sections,  against  a  corporation  created  under  the  laws  of 
this  state,  may  be  brought  in  the  county  in  which  such  corporation  is 
situated,  or  has  or  had  its  principal  office  or  place  of  business,  or  in 
which  such  corporation  has  an  office  or  agent,' *  proceeds  to  discuss  the 
meaning  and  scope  of  the  word  ' 'situated' '  in  the  following  portion  of 
the  opinion  of  Judge  Minshall,  page  351: 

"But  it  is  also  claimed,  that  where  a  city  is  partly  within  one  and 
partly  within  another  county,  it  has  a  situs  in  each.  This  we- think  is 
not  admissible.  If  this  were  so,  it  would  be  two  cities  instead  of  one. 
It  would  be  quite  as  consistent  with  reason  to  say,  that  an  individual 
could  have  two  domiciles.  The  situs  of  a  city  is  to  be  determined  by 
the  place  where  its  principal  seat  of  municipal  government  is  located/* 

If  the  municipal  corporation,  the  city  of  Fostoria,  has  but  one  situs, 

Digitized  by  VjOOQIC 


Dec]  NISI  FRIUS  AND  GENERAL  TERMS.  461 

State  v.  Summit  Co.  (Comrs.) 

which  is  determined  by  the  place  where  its  principal  seat  of  municipal 
government  is  located,  it  would  seem  under  this  opinion -of  the  Supreme 
Court  of  Ohio,  by  parity  of  reason,  that  a  private  corporation  can  like- 
wise have  but  one  situs,  and  that  where  its  principal  seat  of  corporate 
government  and  business  administration  is  located,  and  there  is  no  con- 
tention here  but  that  that  place  is  at  No.  1  Euclid  avenue,  Cleveland, 
Cuyahoga  county,  Ohio. 

Taking  this  decision  of  our  own  Supreme  Court,  Cleveland,  Cuya- 
hoga county,  is  its  situs  for  taxation ;  is  its  situs  for  executive  manage- 
ment and  business  administration;  it  is  the  situs  where  its  directors 
meet,  where  its  loans  and  discounts  are  determined  upon ;  in  short,  it  is 
the  seat  .of  government.  The  incorporated  bank  is  not  at  Hudson — it 
is  in  Cleveland;  Hudson  is  only  a  feeder,  a  tributary  of  the  main 
reservoir  in  Cleveland.  The  purposes  of  the  act  are  doubtless,  first,  to 
provide  a  safe  place  for  the  funds ;  second,  to  prevent  a  brokering  of 
the  funds;  third,  to  keep  the  money  within  the  county  for  the  use  and 
benefit  of  its  citizens  until  it  shall  be  needed  for  the  purposes  of  public 
disbursement. 

The  court  holds  that  under  all  the  circumstances  of  this  case, 
especially  the  last  purpose  just  set  forth,  the  Cleveland  Trust  Company 
is  not  such  a  banking  corporation  as  is  situated  in  this  county  within 
the  meaning  of  this  act.  Upon  the  second  question,  therefore,  the  court 
finds  the  issues  with  the  relator,  and  the  temporary  restraining  order 
heretofore  granted  is  made  perpetual,  arid  the  costs  of  the  action  are 
assessed  against  the  defendants. 


CHARITIES— RELIGIOUS  SOCIETIES— TRUSTS. 

[Hamilton  Common  Pleas,  April  20,  1907.] 
Storey  et  al.  v.  Knapp  et  al. 

1.  Contributor  to  Religious  Trust  Fund  as  Beneficiary. 

Contributors  to  a  religious  or  charitable  trust  fund,  solicited  for  the 
purpose  of  erecting  and  maintaining  a  church  and  mission  school  and 
other  institutions  in  connection  thereto,  and  who  become  members  there- 
of, are  beneficiaries  to  the  extent  that  they  have  the  right  to  complain 
of  mismanagement  of  the  property  on  the  part  of  the  trustees. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Charities,"  §§  61-66.— Ed.] 

2.  A  Publication  Used  to  Build  up  a  Society  Is  Part  of  Society's  Property. 

A  religious  publication  used  as  a  medium  for  soliciting  contributions  and 
donations  to  a  religious  sect,  to  be  used  in  building  up  and  maintaining 
the  organization  and  necessary  buildings  and  othef  property  thereto, 
and  such  publication,  designating  "God  whom  we  serve"  as  proprietor, 
is  a  part  of  a  general  plan  for  the  formation  of  a  religious  creed  and 
held  in  trust  for  the  benefit  of  the  whole  organization,  and  not  the 
individual  property  of  the  founder. 
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3.  Coubtb  Are  Loth  to  Appoint  Receivers  fob  Religious  Societies. 

Where  it  is  not  shown  that  the  trustees  of  a  religious  or  charitable  fund 
have  wilfully  misapplied  the  funds  of  the  trust,  but,  rather,  have  dis- 
played a  deplorably  lax  method  in  management  of  the  affairs  of  the 
society,  the  court  will  endeavor  to  effect  a  reorganization  of  the  man- 
agement and  business  methods  without  appointing  a  receiver  therefor. 

[Syllabus  approved  by  the  court.] 

Roettinger  &  Gorman  and  J.  W.  Curts,  for  plaintiffs . 

J.  W.  Heintzman,  Smith  Hickenlooper  and  Miller  Outcalt,  for 

defendants . 

PFLEGER,  J. 

The  plaintiff,  James  Storey,  brought  this  action  against  the  de- 
fendants, Mrs.  M.  W.  Knapp,  Bessie  Standley  and  Meredith  G.  Stand- 
ley,  alleging  that  he  is  a  member  in  good  standing  of  the  religious  or- 
ganization known  as  the  God's  Bible  School  and  Missionary  Training 
Home  of  this  city,  and  that  he  sues  in  behalf  of  himself  and  all  those 
who  are  members  of,  affiliated  with,  contributors  to,  and  interested  in, 
the  work  which  has  heretofore  been  and  is  now  conducted  under  the 
general  name  of  God's  Bible  School  and  Missionary  Training  Home. 
He  says  that  in  the  year  1899  one  Martin  W.  Knapp  published  a  relig- 
ious paper  known  as  the  "  Revivalist/ '  and  about  the  same  time  he,  to- 
gether with  one  Mary  Storey,  conducted  a  mission  work  on  Sycamore 
street,  which  developed  and  grew  to  such  proportions  that  they  found  it 
necessary  to  enlarge  their  sphere  of  action  and  purchased  the  location 
on  Mount  Auburn  (now  called  Mount  of  Blessings)  for  $20,000,  took 
the  title  in  the  name  of  M.  W.  Knapp,  trustee  absolute,  with  power 
to  sell  and  convey  and  to  appoint  his  successor. 

Plaintiff  says  that  said  Knapp  entered  into  possession  of  said  prop- 
erty as  trustee  for  himself  and  his  associates  and  all  others  who  were 
then  and  should  thereafter  contribute  to  the  support  of,  and  become 
affiliated  with,  the  work  carried  on  by  Knapp  for  the  benefit  of  those 
who  assisted  in  disseminating  the  gospel  as  planned  by  said  Knapp, 
Mary  Storey  and  others.  That  thereafter  it  became  necessary  to  im- 
prove and  enlarge  said  premises,  until  there  was  invested  more  than 
$100,000  received  from  contributions  made  through  the  medium  of  the 
aforesaid  paper  known  as  " God's  Revivalist,"  which  has  a  large  cir- 
culation throughout  the  country  and  by  means  of  which  the  defendants 
are  constantly  soliciting  contributions  to  carry  on  their  said  work. 

Plaintiff  says  that  there  is  connected  with  this  work  an  organization 
known  as  the  International  Apostolic  Holiness  Union,  the  members  of 
which  are  composed  of  ministers,  missionaries  and  others  interested  in 
the  work. 

Plaintiff  also  says  that  there  is  located  upon  these  premises  a  printing 
establishment,  a  school  building  where  students  are  taught,  a  book 
bindery,  a  dormitory  for  the  use  of  students,  a  rescue  home,  all  of  which 
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are  maintained  and  supported  by  contributions  solicited  and  received 
through  said  weekly  paper. 

Plaintiff  says  that  M.  W.  Knapp  died  in  December,  1901,  and  that 
shortly  before  his  death  he  designated  his  widow,  Mrs.  Knapp,  Bessie 
Queen  (now  Mrs.  Standley),  and  Miss  Mary  Storey,  now  deceased,  as 
his  successors;  that  these  trustees  carried  on  the  work  until  the  death 
of  Mary  Storey  in  March,  1906,  when  the  remaining  two  trustees  ap- 
pointed the  defendant,  M.  G.  Standley,  as  her  successor,  and  that  these 
three  have  since  maintained  and  carried  on  the  work,  as  the  plaintiff 
claims,  without  authority  and  contrary  to  law. 

Plaintiff  further  avers  that  for  more  than  two  years  the  defendant, 
Mrs.  Knapp,  has  neglected  and  failed  to  perform  the  duties  as  a  trustee, 
but  has  been  wholly  dominated  and  influenced  by  the  defendant,  Mere- 
dith G.  Standley  and  especially  his  wife,  Bessie  Standley ;  that  the  latter 
is  not  a  godly  woman  as  she  professes  to  be,  and  that  her  influence  and 
conduct  has  militated  against  the  work,  that  she  has  misappropriated 
funds,  maintained  her  parents'  family  out  of  such  trust  funds,  pur- 
chasing handsome  furniture  and  an  expensive  piano;  that  the  trustees 
retained  in  their  employment  one  Julia  Queen,  a  sister  of  Bessie  Stand- 
ley,  after  said  Julia  had  diverted  and  misappropriated  trust  funds,  and 
that  the  defendant,  Meredith  Standley,  for  more  than  two  years  last  past 
supported  and  maintained  his  mother  and  her  family  out  of  said  trust 
funds  and  permitted  them  to  live  in  great  luxury. 

Plaintiff  further  alleges  that  in  1904  the  trustees  diverted  more  than 
$2,000  contributed  to  the  missionary  work  in  foreign  fields ;  that  an  an- 
nual income  of  over  $300  for  waste  paper  in  the  printing  establishment 
was  misappropriated  by  Meredith  G.  Standley  without  rendering  an  ac- 
count  of  the  same. 

Plaintiff  claims  that  irresponsible  persons  were  handling  the  cash, 
of  which  the  trustees  were  aware,  and  that  upon  the  discovery  of  these 
acts  and  derelictions  by  the  plaintiff  as  bookkeeper  in  said  establish- 
ment they  took  away  his  position. 

Plaintiff  further  alleges  that  the  defendants  are  usurping  their  au- 
thority, are  arbitrary  in  the  treatment  of  those  who  are  associated  with 
them  and  refuse  to  call  together  the  members  of  said  organization  who 
sustain  and  promote  its  welfare,  and  that  all  these  facts  have  become 
generally  known  throughout  the  country,  by  reason  of  which  a  general 
lack  of  confidence  exists  in  the  ability  and  integrity  of  the  administra- 
tion, and  that  unless  action  is  taken  by  this  court  said  property  is  in 
danger  of  being  frittered  away  and  the  work  of  the  institution  de- 
stroyed. 

Plaintiff  says  that  the  work  if  carried  on  according  to  the  prin- 
ciples of  its  founder  would  do  much  good,  but  that  the  defendants  are 
wholly  unfit  to  carry  on  said  work,  and  that  no  system  has  been  adopted 
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by  which  this  property  is  to  be  administered  for  the  benefit  of  those  to 
whom  it  belongs,  and  that  the  defendants  claim  to  have  sole  and  abso- 
lute authority,  and  allege  that  they  are  amenable  only  to  themselves 
and  God. 

Plaintiff  for  himself  and  others  prays  that  an  injunction  may  be 
had  restraining  the  defendants  from  transferring,  misappropriating  or 
wasting  any  of  the  money  or  property,  that  a  receiver  be  appointed  and 
that  an  order  go  forth  from  the  court  directing  that  a  meeting  be  called 
of  all  the  members,  contributors  and  those  interested  or  affiliated  with 
the  work  to  form  an  organization  according  to  the  laws  of  Ohio;  that  a 
board  be  selected  in  whom  the  title  of  said  property,  assets  and  work 
be  vested,  and  for  all  other  relief  in  the  premises. 

Intervening  petitions  are  filed  by  Charles  Eckhart,  a  contributor  of 
over  $3,000,  but  who  is  not  a  member  of  the  local  church ;  and  by  John 
B.  Martin,  a  contributor  of  about  $2,000,  in  the  same  situation ;  and  by 
William  Roettinger,  a  contributor  who  claims  to  be  associated  in  the 
work  and  who  is  a  member  of  the  Apostolic  Holiness  Church. 

They  say  that  Martin  W.  Knapp 's  purpose  in  forming  this  move- 
ment was  to  conduct  said  missionary  work  and  to  promote  and  practice 
a  high  standard  of  religion,  and  that  owing  to  the  large  number  of  per- 
sons who  were  accustomed  to  attend  the  same  it  was  necessary  to  pro- 
cure a  permanent  place;  that  originally  it  was  contemplated  to  establish 
a  school  to  promulgate  his  religious  views  and  practices  and  perfect 
persons  as  missionaries,  but  that  later  on  as  an  outgrowth  or  develop- 
ment of  the  main  work  this  bible  school  was  established;  that  before 
said  school  was  so  organized  said  Knapp  decided  that  it  was  necessary 
to  establish  a  church  and  have  officers  appointed  who  should  share  with 
him  the  responsibility  of  carrying  forward  said  work,  and  a  local 
church  known  as  the  Apostolic  Holiness  Church  was  organized,  which 
was  a  continuation  of  his  religious  services  held  down  town.  That  con- 
tributions were  asked  for  by  said  Knapp  and  Miss  Storey  in  their  life- 
time to  purchase  the  premises  for  his  religious  work,  and  not  originally 
for  a  bible  school,  for  the  benefit  of  those  who  desired  to  unite  with  them 
in  said  service ;  that  it  was  always  understood  that  the  subscribers  to  the 
" Revivalist,"  known  as  members  of  the  " Revivalist  Family/ \were  part 
and  parcel  of  the  organization  for  whose  benefit  the  property  was  pur- 
chased, and  that  contributions  for  the  purchase  of  said  real  estate  were 
received  through  said  newspaper;  that  members  of  said  church  sup- 
ported said  " Revivalist' '  and  said  bible  school.  The  intervening  peti- 
tioners adopt  all  the  allegations  of  the  plaintiff's  petition,  claiming  that 
they  have  an  interest  in  the  perpetuation  of  the  trust,  and  pray  for  a 
receiver  and  for  the  relief  for  which  the  plaintiff  prays. 

The  defendants  filed  an  answer  alleging  that  they  were  trustees, 
that  they  were  appointed  as  indicated  in  the  petition ;  they  deny  all  fraud- 
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ulent  or  dishonest  acts  or  misappropriations  alleged;  and  claim  that 
they  are  carrying  on  the  objects  and  purposes  of  Martin  W.  Knapp  in 
accordance  with  the  trust,  and  deny  that  the  plaintiff  and  the  interven- 
ing petitioners  are  beneficiaries  of  said  trust  or  have  any  right  to  call 
these  defendants  to  an  account.  They  insist  that  the  main  object  of  the 
trust  is  the  bible  school  and  missionary  training  home  and  that  the  local 
church  and  the  apostolic  holiness  union  are  separate  and  merely  sub- 
sidiary to  such  main  purpose.    They  pray  for  a  dismissal  of  the  bill. 

At  the  very  outset  the  right  of  the  plaintiff  and  his  associates  to 
bring  this  action  is  questioned:  (1)  The  privilege  of  the  coplaintiffs 
to  intervene;  and  (2)  the  authority  of  any  and  all  of  them  to  question 
the  trust 

It  is  not  denied  that  the  real  estate  and  personal  property  of  the 
God's  Bible  school  and  Missionary  Training  Home,  the  dormitory  and 
tabernacle,  the  rescue  home,  the  printing  office,  the  camp  meeting  and 
buildings  erected  on  the  local  and  foreign  missionary  fields,  are  all  held 
in  trust.  The  weekly  paper  called  the  "God's  Revivalist/'  the  books 
and  copyrights  only  are  claimed  to  be  held  by  Mrs.  Knapp  as  an  in- 
dividual. The  trustees  are  insisting  that  the  plaintiffs  are  not  the 
beneficiaries  in  any  sense,  that  the  trust  is  one  for  religion  and  charity 
over  which  the  trustees  have  the  sole  power  and  control,  and  that  they 
are  answerable  only  to  God. 

It  would  be  a  great  and  indeed  a  useless  task  to  go  over  each  of  the    N 
many  authorities  cited  by  counsel,  and  only  to  those  which  are  applic- 
able will  reference  be  made. 

Where  trusts  are  created  in  such  a  manner  as  to  give  to  trustees 
the  discretion  of  naming  the  beneficiaries,  or  where  the  terms  of  the 
trust  are  not  so  definite  as  to  designate  all  those  entitled  to  its  benefits, 
much  is  left  to  the  judgment  of  the  trustees,  and  when  so  exercised  in 
good  faith  courts  of  equity  will  not  interfere.  Clayton  v.  Hallett,  30 
Colo.  231  [70  Pac.  Rep.  429;  59  L.  R.  A.  407;  97  Am.  St.  Rep.  117]  ; 
Trafton  v.  Black,  51  N.  E.  292;  Dodge  v.  Williams,  46  Wis.  70  [50 
N.  W.  Rep.  1103] ;  Fairbanks  v.  Lamson,  99  Mass.  533.  That  a 
court  of  equity  will  not  generally  interfere  with  the  spiritual  affairs, 
the  church  government  or  discipline,  or  the  doctrine  or  mode  of  wor- 
ship, as  it  is  one  of  man's  inalienable  rights  to  worship  according  to  the 
dictates  of  his  own  conscience,  must  be  conceded,  but  there  are  cases 
where  it  has  power  to  and  does  inquire  into  the  tenets  of  a  church 
society  where  the  proprietary  rights  to  the  place  of  worship  are  at  is- 
sue and  where  property  rights  are  in  danger  or  are  involved.  Beach, 
Receivers  Sec.  439,  p.  480.  And  it  was  held  in  one  case  that  where  a 
religious  society  becomes  incorporated  and  confers  upon  its  trustees 
the  power  to  hold  and  manage  the  property,  it  has  divested  itself  of  the 
30  Dec.    Vol.  17. 
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power  to  hold  and  manage  such  property  (Union  Baptist  Assn.  Trus- 
tees v.  *Hukn,  7  Tex.  Civ.  App.  249  [26  S.  W.  Rep.  755] ) ;  and  that 
mere  contributors  of  money  or  property  acquire  no  estate  or  control 
over  the  property  and  cannot  call  the  trustees  to  an  account,  especially 
where  it  is  merely  for  charitable  purposes.  See  Read  v.  St.  Ambrose 
Church,  137  Pa.  St.  320-327  [20  Atl.  Rep.  1002;  11  L.  R.  A.  727 J; 
Clark  v.  Oliver,  91  Va.  421  [22  S.  E.  Rep.  175] ;  Ludlam  v.  Higbee,  11 
N.  J.  (3  Stock.)  342.  Where,  however,  real  estate  for  church  pur- 
poses is  held  in  trust  as  a  place  of  worship  for  persons  having  a  special 
interest,  such  as  membership  in  the  church  organization,  the  right  to 
maintain  an  action  and  enforce  the  execution  of  the  trust  is  established 
(Strong  v.  Doty,  32  Wis.  381,  386;  Ludlam  v.  Higbee,  supra) ;  and  all 
those  having  a  common  interest  as  members  of  the  society  may  sue  for 
the  benefit  of  others  similarly  situated.  Nash  v.  Sutton,  117  N.  C.  231 
[23  S.  E.  Rep.  178] ;  Beatty  v.  Kurtz,  27  TJ.  S.  (2  Pet.)  566-579  [7  L. 
Ed.  521]. 

It  is  unnecessary  to  go  outside  of  our  state  in  order  to  establish  such 
a  right,  for  our  Supreme  Court  in  Ma?mix  v.  Purcell,  46  Ohio  St.  102 
[19  N.  E.  Rep.  572;  2  L.  R.  A.  753;  15  Am.  St.  Rep.  562],  has  held 
that  a  conveyance  to  one  in  trust  for  purposes  of  public  religious  wor- 
ship and  other  charitable  uses  is  a  trust  of  which  the  courts  will  take 
cognizance  and  assume  control  for  the  purpose  of  preventing  its  abuse, 
perversion  or  destruction,  and  that  though  the  several  congregations  of 
the  churches  so  held  in  twist  and  the  persons  having  charge  of  such 
schools  and  churches  are  severally  unincorporated  or  otherwise  incapable 
of  holding  the  legal  title  to  the  property  so  used,  they  nevertheless  have 
such  an  interest  in  the  trust  property  as  permits  them  to  be  represented 
in  court  by  a  number  less  than  the  whole  having  a  common  interest  with 
them  for  the  purpose  of  protecting  the  property  from  seizure  and  sale 
for  the  satisfaction  of  the  private  debts  of  the  trustee ;  and  they  say  in 
the  syllabus  and  in  the  opinion  that  it  is  not  essential  to  the  existence 
or  enjoyment  of  a  trust  for  charitable  uses  that  the  individual  bene- 
ficiaries are  able  to  show  that  they  contributed  to,  or  have  a  personal 
pecuniary  interest  in,  the  trust  property. 

So  that  in  this  case  if  there  were  any  doubts  about  the  right  of 
plaintiffs,  Martin  and  Eckhart,  to  intervene,  on  the  ground  that  they 
are  not  members  of  the  local  church,  they  were  at  least  large  contributors 
and  followers  of  the  doctrines  preached  by  M.  W.  Knapp,  the  founder, 
and  even  though  they  might  be  eliminated  as  parties  plaintiff  on  the 
theory  that  they  are  not  of  the  same  class  as  plaintiffs,  the  petitioners, 
Storey  and  William  Roettinger,  are  both  contributors  and  members  of 
the  local  Apostolic  Holiness  Church  and  they  would  have  the  right  to 
complain  of  mismanagement  on  the  part  of  the  trustees,  provided  of 
course  the  church  members  are  the  beneficiaries  of  the  main  trust  as 
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created  by  Martin  W.  Knapp  and  that  the  church  is  not  a  separate  insti- 
tution. The  local  Apostolic  Holiness  Church  is  an  incorporated  body, 
having  succeeded  the  New  Testament  Society,  its  predecessor,  a  corpora- 
tion organized  under  the  laws  of  Ohio.  This  fact,  however,  is  not  ma- 
terial in  this  controversy. 

The  right  of  all  those  similarly  situated  to  join  or  have  one  or  more 
sue  for  the  benefit  of  all  having  a  common  or  general  interest  in  the  ques- 
tion is  particularly  granted  by  Rev.  Stat.  5007,  5008  (Lan.  8522,  8523) 
of  the  code. 

Authorities  are  also  cited  by  defendants'  counsel  as  tending  to  es- 
tablish the  sole  authority  of  the  attorney-general  to  bring  this  action, 
especially  under  Rev.  Stat.  205  (Lan.  255),  which  provides  that  the 
attorney-general  shall  cause  suits  to  be  instituted  to  enforce  the  perform- 
ance of  charitable  and  educational  trusts  and  restrain  the  abuse  thereof. 
Irrespective  of  the  question  whether  this  section  is  limited  to  specific 
trusts  or  to  certain  conditions,  or  that  the  remedy  is  cumulative,  the 
case  of  Manniz  v.  Purcell,  supra,  is,  in  my  judgment,  absolutely  decisive 
of  the  right  of  church  members  to  sue  for  the  fulfillment  of  a  church 
trust.  And  so  of  the  declaration  by  the  trustees  that  they  are  not  an- 
swerable to  any  human  agency,  but  that  their  compact  is  between  their 
conscience  and  their  God.  But  for  their  evident  sincerity  in  their  be- 
liefs, this  could  well  be  denominated  sacrilege  if  not  blasphemy,  and 
might  tempt  the  court  speedily  to  wind  up  such  an  impious  trust. 

The  numerous  religious  fads  and  isms  of  the  present  day,  alleging 
some  one  to  be  the  messenger  of  God  or  typifying  the  second  advent  of 
the  Nazarene  or  proclaiming  one  to  be  possessed  of  the  attributes  of  the 
Savior  of  men,  particularly  the  power  of  healing  the  sick,  are  such  as 
would  easily  attract  the  credulous,  the  ill,  the  aged  and  the  poor,  who 
are  seeking  relief  for  their  bodily  afflictions  and  solace  for  their  souls, 
and  induce  them  to  surrender  the  savings  of  their  hard-earned  toil. 
These  religious  hypocrites  who  extort  money  from  the  poor  and  the  un- 
suspecting are  more  dangerous  than  the  money  gamblers  of  Wall  street. 
That  there  may  be  no  misapprehension,  I  repeat  that  the  court  is  im- 
pressed with  the  sincerity  of  these  defendants  in  their  mode  of  wor- 
ship, and  as  well  with  the  fact  that  they  have  done  much  good  along 
charitable  lines.  Their  idea  of  answering  to  God  alone  for  the  faithful 
discharge  of  their  duties  may  be  excused  because  of  their  good  faith, 
but  to  make  it  the  basis  of  religious  trusts  would  establish  not  only 
a  dangerous  precedent  but  would  create  a  shield  for  screening  the  kind 
of  hypocricy  just  mentioned.  Our  highest  court  has,  however,  an- 
swered this  question  pointedly  in  Mannix  v.  Purcell,  supra,  when  it  said, 
on  page  139 : 

"The  law  knows  no  trust  which  simply  binds  the  conscience.  An 
alleged  trust  which  is  cognizable  only  in  the  court  of  morals  or  the  forum 
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of  conscience,  is  no  trust  at  all ;  it  is  an  absurdity.  The  law  does  not 
acknowledge  a  trust  over  the  exercise  of  which  it  will  not,  through  its 
tribunals,  assume  control,  to  avert  its  destruction,  perversion  or  abuse." 
The  plaintiffs  further  allege  that  they  are  also  entitled  to  complain  by 
reason  of  the  fact  that  they  are  all  subscribers  to  the  paper  called  "God's 
Revivalist,"  in  the  issues  of  which  Knapp  and  his  successors  called  such 
subscribers  "members  of  the  Revivalist  Family."  This  would  also  be 
immaterial  unless  it  is  necessary  to  ascertain  all  the  beneficiaries  of  this 
trust. 

Inasmuch,  therefore,  as  some  of  the  plaintiffs  have  the  right  to 
maintain  this  action,  provided  they  establish  evidence  sufficient  to  justify 
the  court's  intervention,  what  are  the  facts  (1)  regarding  the  nature 
and  scope  of  the  trust  as  originally  established  by  Martin  W.  Knapp 
and  exemplified  by  his  successors,  and  (2)  if  there  is  such  a  trust,  how 
many  of  all  these  enterprises  are  included  therein  ?  Is  the  publication 
known  as  "God's  Revivalist"  and  the  various  books  and  tracts,  the 
property  of  Martin  W.  Knapp  or  his  wife,  or  are  they  the  property  of 
the  trustees?  A  number  of  articles  written  by  Knapp  and  published 
in  the  "Revivalist"  were  offered  in  evidence  as  reflecting  upon  his  plans 
and  intentions.  The  "Revivalist,"  originally  a  monthly,  was  published 
by  Knapp  and  his  wife  in  Michigan  before  they  came  to  Cincinnati  to 
begin  religious  work.  Whether  or  not  his  main  object  was  to  establish 
a  bible  school  and  missionary  training  home  and  use  all  the  other  en- 
terprises as  auxiliaries  to  this  object,  becomes  important  in  ascertaining 
the  identity  of  the  beneficiaries.  Brief  reference  may,  therefore,  be 
made  to  the  expressions  of  Mr.  Knapp  in  his  weekly  paper  and  also  of 
the  present  trustees  after  his  death,  which  occurred  in  December,  1901. 

In  the  issue  of  June  21,  1900,  he  advocates  the  establishment  of  a 
school  devoted  exclusively  to  religious  teachings,  this  to  be  in  connection 
with  "our  work."  He  states  further  that  the  work  which  God  has  com- 
mitted to  them  takes  the  following  form:  (1)  The  publication  of  God's 
paper,  the  "Revivalist,"  (2)  the  publication  of  pentecostal  literature, 
(3)  God's  camp  meeting,  salvation  park,  and  prospectively  and  by  faith, 
God's  Bible  School  and  Missionary  Training  Home  and  Orphanage; 
that  for  some  time  they  have  felt  the  need  of  a  location  where  most  of 
this  work  could  be  concentrated,  as  it  is  now  scattered  in  different 
places;  that  they  have  been  examining  several  locations,  one  of  which 
would  make  a  very  commodious  chapel  and  upon  which  a  church  could 
be  built,  and  which  would  be  adapted  to  every  department  of  their 
work.  In  the  dedicatory  service  he  said  that  they  felt  that  it  was  God's 
will  that  there  should  be  some  central  point  where  the  work  which  is 
committed  to  them  should  be  located. 

On  October  11,  1900,  he  said  he  wanted  a  place  where  the  holy 
gospel  might  be  taught  and  where  people  could  be  saved  and  sanctified. 
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He  also  desired  it  as  a  place  to  hold  camp  meetings.  In  soliciting  sub- 
scriptions he  said,  "I  hold  it  not  as  personal  property  but  for  God." 

On  November  15,  1900,  he  mentioned  the  future  place  as  a  build- 
ing for  a  permanent  camp  meeting  and  a  tabernacle. 

On  May  31,  1901,  he  refers  to  a  location  for  the  tabernacle  and 
published  subscriptions  to  the  bible  school  and  the  tabernacle  fund 
separately. 

On  November  14,  1900,  he  gave  the  contributors'  names  under  one 
head  as  contributors  to  "God's  Bible  School  and  tabernacle  fund."  ? 

On  June  13,  1901,  he  says,  "God's  tabernacle  is  nearing  completion 
where  it  is  expected  to  greet  many  of  the  readers  of  the  Revivalist." 

On  September  19,  1901,  he  gave  a  statement  of  the  receipts  for 
God's  Bible  School  and  tabernacle  fund  and  says,  "It  is  a  center  and 
supply  house  of  the  work  of  God." 

On  February  1,  1900,  before  he  started  his  movement  for  the  pur- 
chase of  property,  the  "Revivalist"  recited  that  services  were  held  at 
the  Revivalist  phapel  on  Sycamore  street,  aided  by  the  members  of  the 
Cincinnati  Holiness  Union  and  "Prayer  League." 

On  December  26,  1901,  after  Mr.  Knapp 's  death,  Mrs.  Knapp  pub- 
lished an  article  soliciting  the  prayers  of  the  readers  of  the  "Revival- 
ist" in  behalf  of  the  bible  school,  "God's  Revivalist,"  and  that  all  the 
work  connected  with  it  may  be  fully  carried  out. 

That  Mr.  Knapp  had  in  mind  the  spreading  of  the  Gospel  accord- 
ing to  his  own  teaching  as  the  main  object  of  his  work  is  also  testified  to 
by  William  Roettinger  and  J.  B.  Martin  when  the  work  was  first  started 
on  Sycamore  street.  The  mere  fact  that  the  trustees  regarded  the  church 
as  a  separate  organization  and  refused  to  make  a  formal  union  with  it 
does  not  change  the  situation.  There  can,  therefore,  be  little  doubt 
about  his  main  desire  to  build  a  permanent  home  for  his  church  work 
and  that  the  formation  of  these  different  enterprises  was  the  outgrowth 
of  one  common  religious  cause  or  movement  and  that  contributors  there- 
to were  so  led  to  believe. 

Regarding  the  ownership  of  the  "Revivalist,"  Mr.  Knapp  in  the 
issue  of  September  21,  1899,  designates  "God  whom  we  serve"  as  pro- 
prietor, and  "M.  W.  Knapp,  editor  and  publisher."  On  January  14, 
1904,  the  trustees  stated  that  a  fraternal  union  had  been  consummated 
between  the  Apostolic  Holiness  Union,  "God's  Revivalist,"  the  bible 
school  and  all  the  work  on  the  foreign  fields,  and  that  "God's  Revival- 
ist" is  the  organ  of  the  union.  In  the  souvenir  edition  published  Jan- 
uary, 1905,  it  recites  as  part  of  its  history  that  the  Lord  led  Brother 
Knapp  in  1902  when  the  paper  was  sent  out  from  his  own  home.  It 
said  the  paper  belonged  to  God  and  God  sent  Knapp  to  push  "holiness." 
Opposite  counsel  point  to  the  publication  of  June  21,  1900,  in  which 
Mr.  Knapp  said  that  God  was  the  owner;  they  were  his  books,  and  it  was 

Digitized  by  V^OOQlC 


470  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17. 

Hamilton  Common  Pleas. 

his  camp  meeting  and  his  bible  school,  and  that  this  is  sustained  by  a 
stewardship  for  God. 

Perhaps  the  most  conclusive  evidence  on  the  question  of  ownership 
is  the  action  taken  by  Mrs.  Knapp  in  the  administration  of  the  individual 
estate  of  her  husband,  M.  W.  Knapp,  in  which  she  and  the  other  trustees 
make  oath  that  all  the  funds  for  subscriptions  to  the  " Revivalist' '  and 
for  other  purposes  were  not  the  individual  property  of  Knapp,  but  be- 
longed to  the  trustees,  and  in  the  inventory  no  mention  is  made  of  the 
paper  or  any  copyrights.  An  entry  is  made  by  the  court  at  the  instance 
of  the  widow  that  Martin  W.  Knapp  left  no  personal  property  whatso- 
ever. This  is  explained  by  counsel  for  the  trustees  on  the  theory  that 
the  object  of  the  entire  proceeding  was  to  obtain  possession  of  the  moneys 
in  the  hands  of  the  Second  National  Bank,  which  could  not  otherwise 
have  been  used.  But  it  is  a  strong  declaration  against  interest,  which 
together  with  the  publications  just  mentioned  and  the  other  evidence 
satisfies  this  court  that  the  claim  of  the  individual  ownership  of  Mr. 
Knapp  and  subsequently  of  Mrs.  Knapp  as  sole  proprietor  is  not  well 
founded. 

It  is  obvious  to  the  court,  therefore,  that  the  main  object  of  Mr. 
Knapp  was  not  the  mere  establishment  of  a  training  school  and  home 
for  missionaries,  but  that  his  great  work  was  the  promotion  of  religion 
and  the  spreading  of  the  gospel  according  to  his  own  interpretation 
which  he  called  "a  holiness  movement,' '  and  that  he  gathered  around 
him  those  who  had  become  dissatisfied  with  their  church  ties,  and  that 
to  better  carry  out  these  objects  he  deemed  it  wise  as  an  incident  to  his 
theological  doctrines  to  establish  this  bible  school  and  training  home  and 
all  the  other  enterprises  already  mentioned^  that  the  paper  called 
"God's  Revivalist"  by  virtue  of  the  uses  to  which  it  was  put  and  by  the 
expressions  of  Knapp  and  his  successors  was  part  and  parcel  of  his 
general  plan  of  organizing  a  religious  following,  to  which  all  the  other 
establishments,  including  the  printing  of  this  paper,  as  well  as  the  paper 
called  the  "Sparkling  Waters"  became  merely  ancillary. 

Having  passed  upon  the  right  of  the  plaintiff  and  the  intervenors 
to  commence  this  action  as  beneficiaries  of  the  trust,  and  having  shown 
that  the  trust  applies  to  all  the  real  and  personal  property,  the  publica- 
tions and  the  other  enterprises,  let  us  examine  into  the  complaint  re- 
garding the  legality  of  appointment  and  fitness  of  the  trustees  and  the 
alleged  diversion  and  mismanagement  of  the  trust  property. 

A  number  of  minor  incidents  were  related  in  the  evidence  which  in 
my  judgment  are  so  unimportant  as  to  have  no  bearing  upon  the  broad 
claim  of  mismanagement,  and  we  may  dismiss  from  consideration  the 
charge  that  Mr.  and  Mrs.  Standley  had  supported  and  maintained  their 
respective  families  and  kindred  out  of  the  funds  of  the  institution  in 
the  purchase  of  luxuries,  furniture  and  an  expensive  piano  and  that  the 
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Standleys,  while  professing  self-denial,  themselves,  lived  in  great  luxury; 
for  none  of  these  were  proven. 

It  is  alleged  that  Meredith  Standley,  one  of  the  trustees,  received 
the  proceeds  of  the  sale  of  waste  paper  from  the  printing  office,  which 
exceeded  in  value  $300  per  year,  and  for  which  he  did  not  account.  He 
dfles  not  deny  that  he  received  this  money  and  says  that  the  other  trus- 
tees empowered  him  to  take  it  and  pay  for  an  obligation  incurred  years 
ago  to  pay  his  tuition  in  college,  that  he  refrained  from  doing  this  and 
devoted  the  money  not  to  his  own  personal  use  but  to  the  distribution 
of  free  will  offerings  as  they  were  called;  that  is  to  say,  additional 
recompense  to  those  who  were  unusually  industrious  in  their  labors  or 
who  deserved  recognition  because  of  some  general  or  special  work  per- 
formed outside  of  the  scope  of  their  regular  duties.  I  believe  Mr. 
Standley  to  have  been  truthful  in  his  statement  and  will  take  his  word 
for  it.  Indeed,  there  is  no  other  testimony  to  contradict  it.  Malfeasance, 
if  any  existed  by  reason  of  this  occurrence,  is  shown  merely  in  the  fact 
that  he  did  not  permit  the  transaction  to  appear  in  the  books  of  the 
concern. 

Another  transaction  complained  of  by  the  plaintiff  was  one  in 
which  Meredith  Standley  had  first  taken  $100  to  pay  the  weekly  pay  roll 
of  the  printing  office  of  which  he  had  charge,  and  immediately  there- 
after took  an  additional  $26  as  he  claims  for  the  payment  of  overtime 
put  in  by  the  employes.  James  Storey,  the  plaintiff,  was  the  bookkeeper 
at  the  time,  and  asked  the  foreman  for  the  amount  paid  employes  in 
the  printing  office  for  that  week,  and  this  foreman  said  that  it  amounted 
to  only  $93  including  the  overtime.  Storey  confronted  Mr.  and  Mrs. 
Standley  with  the  alleged  discrepancy,  but  the  explanation  was  unsatis- 
factory to  him  and  friction  arose.  There  is  no  evidence  except  the  ac- 
cusation made  by  Storey  and  the  alleged  explanation  given  by  Stand- 
ley.  As  in  the  other  charge,  I  am  compelled  and  do  accept  the  state- 
ment of  Mr.  Standley  as  truthful,  and  criticise  only  the  method  of  keep- 
ing the  cash  account. 

A  bitter  contention  arose  over  the  item  of  two  dollars  which  the 
plaintiff  claims  was  never  accounted  for.  Julia  Queen,  the  sister  of 
Mrs.  Standley,  had  charge  of  the  cash  box  which  it  is  alleged  she  carried 
around  with  her.  She  withdrew  ten  dollars  from  the  box  and  handed 
the  bookkeeper  a  slip  for  the  payment  of  a  bill  of  eight  dollars  due  to 
a  man  named  Smith.  The  bookkeeper  claimed  that  the  difference  of 
two  dollars  could  not  be  accounted  for  and  that  the  cash  would  not  bal- 
ance unless  another  charge  were  made  or  the  two  dollars  replaced  in 
the  treasury.  It  is  admitted  that  Mr.  Storey  complained  to  Mrs.  Stand- 
ley  and  the  trustees,  but  they  insist  that  their  attention  was  not  at- 
tracted to  the  .transaction  until  considerable  time  had  elapsed,  and  that 
inasmuch  as  the  cash  actually  balanced,  the  difference  of  two  dollars 
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must  have  been  returned  to  the  cash  box.  It  is  charged  that  Mrs.  Stand- 
ley  made  statements  that  this  additional  sum  was  used  for  some 
legitimate  purpose,  and  that  she  took  offense  at  the  persistence  of  Mr. 
Storey  in  having  the  books  correctly  kept,  which  he  says  resulted  in  his 
dismissal — he  receiving  but  one  hundred  dollars  as  a  free  will  offering 
for  many  months'  services.  In  this  charge,  as  in  the  others,  the  praof 
is  not  sufficient  to  establish  an  act  of  misappropriation.  As  the  book- 
keeper did  not  have  charge  of  the  cash,  it  was  not  shown  that  the  cash 
was  short  or  that  that  amount  was  really  misappropriated.  It  may, 
however,  be  added  to  the  list  of  items  indicating  lax  business  methods. 

One  of  the  most  important  claims  of  the  plaintiff  was  the  alleged 
misappropriation  or  diversion  in  1904  of  a  fund  of  $2,965.  This 
amount,  together  with  other  sums,  amounting  to  probably  $5,000  or 
$6,000,  was  taken  out  of  what  was  known  as  the  world-wide  mission 
fund.  AH  of  it  was  returned  excepting  this  sum  of  $2^65  which  was 
used  to  pay  obligations  on  the  Beulah  Heights  farm  in  Kentucky,  the 
missions  at  Mount  Washington  and  in  Shantytown  and  in  the  publica- 
tion of  tracts  for  home  missions.  In  order  to  balance  this  world-wide 
fund  account,  it  was  charged  off  to  the  accounts  mentioned. 

The  trustees  do  not  deny  that  this  was  done,  and  in  explanation  say 
that  at  this  time  they  were  confronted  by  a  financial  crisis  in  which  the 
funds  to  which  this  sum  was  charged  fell  short  of  the  requirements, 
and  that  Miss  Mary  Storey,  one  of  the  former  trustees,  a  sister  of  the 
plaintiff  and  one  who  it  is  said  by  both  sides  was  a  woman  of  integrity 
and  of  godliness,  advised  this  action  on  the  ground  that  the  expression 
"world-wide"  meant  missions  in  the  local  as  well  as  in  the  foreign 
field,  although  it  was  conceded  that  there  was  both  a  foreign  and  a  local 
fund  devoted  to  missions.  Mrs.  Knapp  says  that  it  was  done  without 
her  knowledge  and  that  when  Mary  Storey  said  she  had  consulted  the 
Almighty  and  He  had  revealed  to  her  the  righteousness  of  the  move,  she 
believed  in  the  wisdom  of  it.  Mrs.  Standley  claimed  that  it  was  neces- 
sary that  this  be  done,  and  that  she  accepted  the  interpretation  of  Mary 
Storey  that  this  fund  could  be  used  for  the  local  field.  It  was  there- 
fore not  a  misappropriation,  but  a  diversion  of  one  fund  to  another. 
If  there  was  a  financial  crisis  impending,  the  action  of  the  trustees  might 
have  been  justified  under  the  circumstances,  but  the  moneys  which  were 
taken  should  at  least  have  been  replaced  or  returned  to  the  fund  from 
which  they  were  taken,  because  the  trustees  subsequently  believed  that 
the  world-wide  mission  fund  should  be  devoted  exclusively  to  the  foreign 
field. 

With  the  exception  of  the  items  mentioned,  there  is  no  evidence 
tending  to  establish  misappropriation  of  funds  by  any  of  the  trustees, 
unless  it  could  be  claimed  to  be  so  from  the  evidence  of  two  other  wit- 
nesses, namely:    Mrs.  Olson,  a  very  conscientious  young  woman,  who 
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testified  that  the  explanations  given'  to  her  by  Mrs.  Standley  as  to 
where  certain  payments  should  be  charged,  were  not  always  satisfactory, 
that  occasionally  there  were  small  discrepancies  in  the  cash  deposits  in 
bank,  and  that  when  she  expressed  some  doubt  about  the  propriety  of 
charging  certain  items  to  the  accounts  as  proposed  by  Mrs.  Standley, 
the  latter  responded  that  it  was  all  right  as  long  as  God  knew  what 
they  were  doing  with  it;  and  Mrs.  Coates,  the  other  witness,  who  testi- 
fied that  a  number  of  letters  were  received  in  one  week  complaining  that 
contributions  sent  had  not  been  acknowledged  shows  another  alleged  act 
of  malfeasance.  The  trustees  aver  their  utmost  good  faith  in  dealing 
with  all  these  questions  and  say  that  all  money  was  devoted  to  the 
cause  as  founded  by  M.  W.  Knapp.  The  court  is  inclined  to  believe 
these  statements. 

The  lax  mode  adopted  by  the  trustees  to  carry  on  this  immense  un- 
dertaking and  the  so-called  system  of  bookkeeping  were  both  deplorable. 
No  ledger  accounts  of  the  purchase  of  paper  for  printing  their  books 
and  papers,  amounting  to  over  $12,000  a  year,  were  opened;  the  ac- 
counts appeared  in  summaries  of  cash  and  were  kept  on  paper  files  and 
then  stored  away,  and  this  was  true  of  almost  all  of  the  purchases  for 
the  home  account,  such  as  food  supplies,  ice,  coal,  dry  goods,  etc.,  al- 
though these  amounted  to  over  $1,600  per  month. 

Complaint  was  also  made  that  some  of  their  missionaries  were  not 
regularly  or  properly  taken  care  of  in  the  way  of  remittances  to  sus- 
tain themselves  in  their  work  on  the  foreign  field.  To  this  the  trustees 
answered  showing  a  number  of  remittances  to  the  superintendent  of 
that  field,  but  which  the  missionaries  claim  they  did  not  receive. 

Another  complaint  is,  that  they  failed  to  furnish  their  students  and 
teachers  with  sufficient  wholesome  food  to  sustain  them,  while  the  trus- 
tees fared  much  better.  This  is  positively  denied  by  the  trustees,  who 
say  that  their  table  contained  exactly  the  same  food  and  that  only  oc- 
casionally was  a  delicacy  sent  to  them  by  friends.  It  is  evident  from 
the  admissions,  however,  of  all  of  the  parties  that  the  food  actually 
furnished  was  inadequate,  and  that  there  is  room  for  improvement  in 
that  respect  as  well. 

These  then  are  in  substance  the  charges  of  alleged  misappropriation 
and  mismanagement.  Considerable  evidence  was  also  submitted  touch- 
ing the  personal  qualifications  of  the  three  trustees.  Without  going  over 
the  testimony,  the  court  is  of  the  opinion  that  all  the  trustees,  including 
Mrs.  Standley,  are  honest  and  godly  people ;  that  they  are  sincere  in  their 
religious  beliefs,  and  that  they  have  attempted  in  good  faith  to  carry 
out  the  principles  of  the  founder,  M.  W.  Knapp.  Nor  does  the  court 
doubt  that  Mrs.  Knapp  is  a  devout  woman  and  deeply  interested  in  this 
work.  That  she  has  not  taken  a  leading  part  is  due  mainly  to  her  recent 
illness  and  because  Mrs.  Standley  has  taken  the  burden  of  the  work. 
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Mrs.  Knapp's  plan  of  determining  important  questions  by  prayer  and 
revelations  from  God  and  her  determination  to  listen  to  neither  counsel 
nor  court  in  the  amicable  adjustment  of  this  matter,  is  not  indicative 
of  a  very  safe  administration  of  the  business  affairs  of  the  institution, 
nor  is  it  conducive  to  the  best  interests  of  the  trust. 

The  court  has  no  doubt  of  the  sincerity  and  good  faith  of  Meredith 
G.  Standley  in  the  work  which  he  has  performed. 

The  reflections  are  mainly  cast  upon  Mrs.  Bessie  Standley.  She  is 
alleged  to  be  hypocritical,  untruthful,  careless  in  the  management  of  the 
trust  and  domineering  in  her  conduct  towards  the  other  trustees  and 
employes  of  God's  Bible  School.  It  is  possible  that  she  was  domineer- 
ing in  her  conduct  to  some  and  at  times  severe  and  radical  in  the  han- 
dling and  dismissal  of  employes  and  in  the  settlement  of  important  ques- 
tions. But  whether  she  was  justified  in  taking  such  radical  measures 
the  court  is  unable  to  say.  That  she  was  hypocritical  and  purposely  un- 
truthful the  court  does  not  for  a  moment  believe.  She  denies  that  she 
made  a  confession  at  a  camp  meeting  where  it  was  alleged  she  conceded 
a  falsehood  regarding  her  former  social  position.  If  true  it  would  not 
merit  dismissal.  It  is  plain,  however,  that  she  has  taken  the  leading 
part  in  the  trust,  and  that  she  has  controlled  both  Mrs.  Knapp  and  her 
husband  on  questions  of  policy  and  business.  That  this  was  done  with- 
out reference  to  the  welfare  of  the  institution  I  cannot  and  will  not  be- 
lieve. She  is  practically  the  head  and  brains  of  the  institution  because 
of  her  intimate  and  practical  knowledge  of  its  affairs  and  indeed  of 
every  detail. 

Let  us  examine  for  a  moment  the  law  applicable  to  the  removal  of 
trustees  and  the  appointment  of  receivers. 

That  receivers  will  be  appointed  where  there  has  been  a  fraudulent 
or  improvident  execution  of  the  trust  or  a  misapplication  of  the  funds 
or  mismanagement  or  abuse  of  the  trust,  or  where  there  is  an  incapacity 
on  the  part  of  a  trustee,  has  been  established  by  many  authorities. 
Beach,  Trusts  &  Trustees  Sec.  688;  Beach,  Receivers  Sec.  90,  p.  102; 
Sec.  439,  p.  480.  But  inasmuch  as  the  appointment  of  a  receiver  is  one 
of  the  most  drastic  measures  known  to  the  law,  courts  act  with  great 
hesitancy  and  only  resort  to  such  relief  when  all  other  measures  fail 
or  prove  inefficient,  and  where  it  is  plain  that  the  demand  is  imperative. 
Beach,  Trusts  &  Trustees  Sec.  288,  note  1 ;  Willis  v.  Corlies,  2  Edw.  Ch. 
281.  And  equity  will  not  displace  a  trustee  and  place  the  estate  in  the 
hands  of  a  receiver  unless  the  trustee  wilfully  or  ignorantly  permits  the 
property  to  be  placed  in  a  position  of  insecurity  which  might  have  been 
prevented  by  due  care.  High,  Receivers  Sec.  693.  Nor  will  the  court 
supersede  or  remove  a  trustee  on  the  ground  of  an  honest  mistake  or  a 
misjudgment;  nor  even  of  acts  of  imprudence  and  neglect,  except  only 
to  compel  him  to  make  good  the  injury  resulting  therefrom.    Preston  v. 
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Wilcox,  38  Mich.  578,  579-582;  Durfee,  In  re,  4  R.  I.  401;  2  Story,  Eq. 
Jurisp.  1289. 

The  court  is  not  inclined  to  appoint  a  receiver  of  all  these  properties 
at  the  present  time,  because  it  would  mean  a  total  destruction  of  all  its 
objects  and  purposes.  Its  supporters  would  lose  confidence  and  would 
cause  them  to  withdraw  their  support  for  its  maintenance.  Much  good 
has  been  done  in  the  past  by  Martin  W.  Knapp  and  the  trustees,  es- 
pecially in  assisting  the  poor  and  the  needy  and  much  good  could  be 
done  in  the  future  if  the  intentions  of  its  founder  were  faithfully  and 
properly  carried  out.  Its  spiritual  doctrines,  its  religious  faith  and 
mode  of  worship,  if  kept  within  the  reasonable  limits  intended  by  Mr. 
Knapp,  and  free  from  any  fanaticism,  may  be  carried  on  by  the  trus- 
tees, and  the  courts  will  not  interfere  with  their  calls  upon  the  Deity 
for  revelations  for  their  guidance,  but  to  permit  their  temporalities, 
their  business  and  property  affairs  to  be  governed  upon  the  same  theory 
and  allow  them  to  decide  all  important  business  questions  by  thoughts 
and  biblical  quotations  and  verses  which  they  imagine  God  puts  into 
their  minds  in  answer  to  any  interrogatory  they  may  ask,  and  to  tolerate 
the  lax  business  method  and  the  style  of  bookkeeping  which  has  existed 
for  so  many  years,  would  lead  at  least  to  temporal,  if  not  to  spiritual, 
suicide. 

And  this  brings  us  to  the  last  question  involved,  namely,  What  is 
the  legal  status  of  the  appointment  of  the  three  trustees?  God's  Bible  . 
School  was  conveyed  to  Martin  W.  Knapp-  and  his  successor  with  power 
to  appoint  his  own  successor,  but  no  such  authority  was  given  to  the 
latter.  The  conveyance  of  other  properties  to  the  present  trustees  was 
n^ade  to  them  and  their  successors.  On  November  1,  1901,  shortly  be- 
fore his  death,  Knapp  appointed  his  wife,  Mrs.  Knapp,  Bessie  Queen 
(now  Mrs.  Standley)  and  Miss  Mary  Storey  as  his  successors  by  an  in- 
strument in  writing,  not  witnessed  or  acknowledged.  Before  Mary 
Storey's  death,  she  verbally  requested  the  appointment  of  Meredith  G. 
Standley  to  take  her  place  after  her  death,  and  this  was  verbally  ac- 
quiesced in  by  Mrs.  Standley  and  Mrs.  Knapp. 

In  Warburton  v.  Sandis,  14  Sim.  622-631,  it  was  held  that  where 
the  power  to  appoint  a  successor  as  trustee  was  not  exercised  by  a  legal 
transfer  of  the  real  property,  such  trustee  was  not  properly  appointed. 

And  where  real  estate  is  conveyed  to  a  trustee  and  his  successor 
with  no  specific  power  to  appoint  such  successor,  such  power  cannot  be 
legally  exercised  by  the  grantee.  Wilson  v.  Towle,  36  N.  H.  129 ;  Thomp- 
son v.  Hale,  123  Ga.  305  [51  S.  E.  Rep.  383]. 

In  Clark  v.  Wilson,  53  Miss.  119,  it  was  held  that  there  is  no  in- 
herent right  in  a  trustee  to  appoint  his  successor,  and  where  a  vacancy 
occurs  it  can  only  be  filled  by  a  court  of  chancery. 

It  would  seem,  therefore,  that  this  court  has  under  these  circum- 
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stances  ample  power  to  set  aside  the  appointment  of  his  successors  as 
made  by  Martin  W.  Knapp,  because' of  its  informality  and  would  be 
justified  in  declaring  the  subsequent  oral  substitution  of  M.  6.  Standley 
for  Miss  Mary  Storey  as  wholly  void. 

The  case  at  bar,  therefore,  bears  many  of  the  same  legal  complica- 
tions and  aspects  of  the  case  of  Holmes  v.  Dome,  148  Fed.  Rep.  634. 
Dowie  founded  a  church  known  as  the  Christian  Catholic  Apostolic 
Church,  using  funds  contributed  by  his  followers  and  sympathizers,  but 
purchased  the  land  in  his  own  name.  He  built  a  tabernacle  and  es- 
tablished various  industrial  enterprises  conducted  by  unincorporated 
companies,  stock  in  which  was  purchased  by  his  followers  at  his  instance. 
He  constituted  himself  general  overseer  and  took  charge  of  all  its  af- 
fairs. Dowie  subsequently  claimed  all  the  property  in  his  own  right, 
although  on  many  occasions  he  declared,  as  did  Knapp  and  his  fol- 
lowers, that  he  held  the  property  for  God  and  humanity;  he  said  that 
Zion's  business  was  God's  business.  So  in  the  present  case  the  trustees 
declared  in  a  publication  of  "God's  Revivalist"  that  it  was  God's  paper, 
and  now  say  that  it  belongs  to  Mrs.  Knapp  individually. 

The  claim  was  made  in  the  Dowie  case  as  it  was  in  this,  that  Dowie 's 
institutions  were  all  unincorporated,  but  Judge  Landis  said  the  rela- 
tionship would  not  be  changed  even  had  they  been  incorporated  and 
that  money  or  property  contributed  by  his  followers,  to  found  a  church 
cannot  be  claimed  by  him  as  his  individual  property,  but  that  it  is  im- 
pressed -with  a  trust  which  binds  him  as  trustee  to  use  it  for  such  pur- 
poses, and  such  trust  may  be  enforced  in  equity.  In  that  case  as  in 
this  there  were  unincorporated  associations  and  institutions,  a  news- 
paper called  "The  Leaves  of  Healing,"  which  was  ordered  by  the  court 
to  be  suspended  except  that  an  issue  be  printed  announcing  a  plan  for 
an  election  of  a  successor  under  the  supervision  of  the  court,  under 
which  all  suspended  members  of  the  church  adhering  to  the  Dowie  fac- 
tion and  all  other  members  who  have  resided  in  the  colony  from  a  given 
date  were  permitted  to  vote.  This  solution  of  an  intricate  problem  by 
Judge  Landis  was  a  most  admirable  one,  and  this  court  has  Concluded  to 
adopt  its  salient  points. 

Summarizing  its  findings  the  court  is  of  the  opinion  that  all  the  real 
and  personal  property  acquired  by  Knapp  and  his  successors,  including 
the  publication  known  as  "God's  Revivalist,"  the  books  and  copyrights 
belong  to  this  holiness  cause  or  movement;  that  no  receiver  be  ap- 
pointed for  the  present;  that  the  publication  of  the  "God's  Revivalist" 
and  the  "Sparkling  Waters"  be  not  suspended,  but  continued  as  hereto- 
fore; that  Mrs.  Knapp,  Mrs.  Standley  and  Meredith  G.  Standley  be 
reappointed  by  the  court  as  trustees,  together  with  another  ancillary 
trustee  to  be  named  by  the  court,  to  hold  their  appointment  until  the 
coming  Christmas  convention,  on  a  day  to  be  fixed,  when  three  trustees 
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are  to  be  chosen,  and  that  all  members  of  the  local  Apostolic  Holiness 
Church,  all  the  missionaries  graduated  from  the  school,  and  all  em- 
ployes, teachers  and  students  over  the  age  of  twenty-one  years  who  will 
subscribe  to  the  doctrine*  and  principles  of  Martin  W.  Knapp  or  a 
ritual  embodying  the  same  (excepting  the  subscribers  as  such  of  "God's 
Revivalist"  and  the  "Sparkling  Waters")  be  permitted,  if  personally 
present,  to  vote  under  the  Australian  ballot  system,  the  further  prac- 
tical details  of  which  may  be  suggested- by  counsel;  one  trustee  to  be 
elected  for  three  years,  one  for  two  and  another  for  one  year,  and  there- 
after annually  there  shall  be  elected  only  one  trustee  for  three  years — 
the  fourth  trustee  temporarily  appointed  by  the  court  to  have  supervi- 
sion of  the  business  management,  the  cash  and  the  books  of  account  and 
to  assist  in  establishing  a  proper  and  modern  system  of  accounting;  the 
other  trustees  and  the  immediate  members  of  their  families,  as  now  con- 
stituted, to  remain  in  the  home  as  heretofore,  unless  there  is  a  change 
in  the  trusteeship. 

This  case  is  to  be  continued  for  final  entry  and  for  the  discharge  of 
the  fourth  trustee  appointed  by  the  court. 

Decree  accordingly. 


Digitized  by 


Google 


478  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Butler  Common  Pleas. 

INCORPORATION  OF  VILLAGE, 

[Butler  Common  Pleas,  November  28,  1906.] 
•John  Schorr  et  al.  v.  John  C.  Braun,  Recorder. 

1.  Sufficiency  of  Petition  fob  Creation  of  Village. 

The  map  which  accompanies  a  petition  for  the  incorporation  of  a  Tillage, 
whether  filed  with  the  county  commissioners  or  township  trustees,  com- 
plies with  the  requirements  of  the  statute  if  it  accurately  exhibits  the 
territory  affected  and  the  lines  bounding  and  dividing  the  properties 
therein,  notwithstanding  it  does  not  show  that  the  entire  territory  has 
been  platted  into  lots. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporation,"  §§  11- 
18.— Ed.] 

2.  Petition  fob  Creation  of  Village  Filed  before  County  Commissioners. 

If  the  county  commissioners  have  power  to  act  upon  such  a  petition,  the 
township  trustees  are  without  power;  and  when  a  portion  of  the  terri- 
tory included  within  the  proposed  corporation  has  theretofore  been 
platted,  its  incorporation  must  be  effected  by  the  county  commissioners 
under  the  provisions  of  Rev.  Stat.  1553  [Lan.  3028],  and  action  by  town- 
ship trustees  in  that  behalf  is  without  authority  and  void. 

[Syllabus  approved  by  the  court] 

W.  C.   Shepherd,  for  plaintiffs. 

E.  H.  Jones  and  Homer  Gard,  for  defendants. 

KYLE,  J. 

A  petition  was  filed  with  the  trustees  of  Fairfield  township,  Butler 
county,  sigtaed  by  104  persons,  asking  that  certain  territory  become 
an  incorporated  village  under  the  name  of  the  village  of  Lindenwald. 
It  is  conceded  by  counsel  for  plaintiffs  that  the  petitioners  were  elec- 
tors within  the  territory  described  and  that  a  majority  of  them  are 
freeholders. 

The  territory  described  in  the  petition  comprises  a  large  number 
of  subdivisions  that  had  been  platted  into  lots,  and  the  plats  acknowl- 
edged and  recorded  in  the  recorder's  office  of  Butler  county,  long 
prior  to  the  filing  of  such  petition  with  the  trustees.  In  addition  to 
such  subdivisions  there  was  included  within  the  territory  described 
in  the  petition,  and  adjacent  thereto,  a  large  number  of  tracts  of  land, 
ranging  in  size  from  a  fraction  of  an  acre  to  about  twenty  acres.  The 
entire  territory  described  in  the  petition  was  approximately  about 
1,000  acres.  The  acreage  in  the  tracts  of  land  not  platted  amounted 
to  approximately  ninety  acres. 

The  petition  contained  all  the  requirements,  of  Rev.  Stat.  1555 
(Lan.  3030;  B.  1536-8)  and  a  request  of  the  petitioners  that  an  elec- 
tion be  held  as  provided  in  Rev.  Stat.  1561a  (Lan.  3037;  B.  1536-15). 
Such  petition  was  accompanied  by  a  map  of  the  territory  which  ac- 

*  Affirmed  by  the  circuit  court,  without  report,  December  15,  1906. 
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curately  and  correctly  set  forth  all  the  subdivisions  theretofore  platted 
and  recorded,  and  the  several  acreage  tracts  included  in  said  territory. 

There  is  no  contention  but  that  the  steps  taken  by  the  trustees 
under  Eev.  Stat.  1561b,  1561c  (Lan.  3038,  3039;  B.  1536-16,  1536-17) 
were  in  accordance  with  the  provisions  of  such  sections,  and  that 
an  election  was  duly  had,  at  which  election  a  majority  of  the  ballots 
cast  were  in  favor  of  the  incorporation,  and  that  the  acts  and  records 
of  the  trustees  were  duly  certified  and  transmitted  to  the  county 
recorder  of  Butler  county  for  record  within  the  time  prescribed  under 
Rev.  Stat.  1561c  (Lan.  3039;  B.  1535-17). 

The  plaintiffs,  two  electors  within  such  territory,  filed  their  peti- 
tion in  this  action  to  enjoin  the  recorder  from  recording  such  act, 
or  certifying  the  same  to  the  secretary  of  state,  and  if  the  same  had 
been  done,  praying  for  mandatory  injunction  and  order  directing  such 
recorder  to  cancel  said  record  and  proceedings.  Two  principal  grounds 
are  relied  on  by  the  plaintiffs: 

First.  Because  the  trustees  were  without  jurisdiction  and  power 
to  act. 

Second.  Because  the  petition  was  not  accompanied  by  an  accurate 
map,  and  that  said  map  was  inaccurate,  indefinite  and  erroneous,  and 
failed  to  set  out  that  the  acreage  tracts  were  divided  into  inlots. 

The  granting  an  injunction  is  the  issuance  of  an  extraordinary 
writ,  and  there  is  no  evidence  or  facts  before  the  court  to  warrant 
a  finding,  if  the  proceedings  were  otherwise  regular  and  proper,  that 
the  granting  of  the  prayer  of  the  petition  for  the  establishment  of  a 
village  within  the  territory  would  be  either  unjust  or  inequitable. 

The  claim  is  made  by  the  plaintiffs  that  the  map  was  inaccurate 
beeause  the  entire  tract  included  in  the  territory  described  in  the  peti- 
tion of  the  petitioners  for  the  incorporation  was  not  laid  out  in  inlots. 
Such  a  claim  should  rather  be,  that  the  map  was  insufficient.  The 
requirement  of  the  statute  is,  that  the  petition  should  be  accompanied 
by  "an  accurate  map  of  the  territory."  This  is  all  that  is  required, 
whether  a  petition  be  presented  to  the  commissioners  or  the  trustees. 
There  is  no  dispute  but  that  the  map  accompanying  the  petition  in 
this  case  was  accurate  and  set  forth  all  the  established  lines  within  the 
territory.  The  plaintiffs  in  their  argument  assume  that  the  map  re- 
quired to  accompany  a  petition  for  incorporation  must  show  that  the 
entire  tract  within  the  territory  was  platted  off  into  lots.  Under  the 
language  of  the  statute,  which  only  requires  an  accurate  map  of  the 
territory,  the  one  filed  herein  being  admitted  to  be  accurate,  and  set- 
ting forth  all  the  lines  and  divisions  of  the  properties  therein,  is 
sufficient. 
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The  only  remaining  question  is:  Had  the  trustees  the  jurisdic- 
tion and  power  to  act? 

Under  Rev.  Stat.  1553  (Lan.  3028;  B.  1536-6) :  .First,  the  inhabi- 
tants of  any  territory  laid  off  into  a  village  or  hamlet  lots  and  platted, 
all  of  which  territory  has  been  acknowledged  and  recorded  as  is  pro- 
vided with  respect  to  deeds;  second,  the  inhabitants  of  any  territory 
which  has  been  laid  off  into  city  lots  and  surveyed  and  platted  by  the 
engineer  or  surveyor,  who  certifies  thereon  under  oath  to  its  correct- 
ness, and  which  is  recorded  as  is  provided  with  respect  to  deeds-,  third, 
and  the  inhabitants  of  any  island  or  adjacent  islands,  or  a  part  thereof, 
or  all  such  island  or  islands,  or  a  part  thereof  and  adjacent  territory 
may  obtain  the  organization  of  a  village  or  hamlet  in  the  manner  pro- 
vided in  this  title.  Such  application  shall  be  signed  by  not  less  than 
thirty  electors  residing  within  the  proposed  corporation  limits,  and 
addressed  to  the  county  commissioners. 

Under  Rev.  Stat.  1555  (Lan.  3030;  B.  1536-8),  the  petition  shall 
contain  the  following  matters: 

First.  An  accurate  description  of  the  territory  embraced  within 
the  proposed  incorporation,  and  it  may  contain  adjacent  territory  not 
laid  off  into  lots. 

Second.  The  supposed  number  of  inhabitants  residing  in  the 
proposed  corporation. 

Third.    Whether  the  corporation  desired  is   a   village  or  hamlet. 

Fourth.    The  name  proposed. 

Fifth.  The  name  of  some  person  to  act  as  agent  for  the  petition- 
ers, and  more  than  one  agent  may  be  named  therein. 

On  the  filing  of  such  petition  the  commissioners  give  due  notice, 
and  if  the  commissioners  find  that  the  petition  contains  all  the  mat- 
ters required,  and  that  its  statements  are  true,  they  shall  cause  an 
order  to  be  entered  on  their  journal  to  the  effect  that  the  corporation 
be  organized,  which  proceeding  shall  be  duly  certified  by  the  recorder 
for  record  as  provided  by  law. 

The  petition  in  this  case  was  filed  under  Rev.  Stat.  1561a  (Lan. 
3037;  B.  1536-15)  with  the  township  trustees  and  proceeded  with 
under  Rev.  Stat.  1561a,  1561b,  1561c  (Lan.  3037,  3038,  3039;  B.  1536- 
15,  1536-16,  1536-17)  of  such  section.  Under  Rev.  Stat.  1561a' (Lan. 
3037;  B.  1536-15)  when  the  inhabitants  of  any  territory  or  any 
portion  thereof  desire  that  such  territory  shall  be  incorporated  into  a 
village  or  hamlet  they  shall  make  application  to  the  trustees  of  the 
township  in  which  the  territory. is  located,  by  a  petition  signed  by  at 
least  thirty  electors  thereof,  a  majority  of  whom  should  be  freeholders. 
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and  the  petition  shall  contain  the  request  of  the  petitioners  that  an  elec- 
tion be  held  to  obtain  the  sense  of  the  electors  upon  such  incorporation. 

And  the  question  here  directly  presented  is:  Is  there  any  line 
of  distinction  to  be  drawn  between  the  cases  which  may  be  brought  be- 
fore the  county  commissioners  and  the  township  trustees  for  in- 
corporation of  villages?  A  petition  may  be  filed  by  not  less  than 
thirty  electors,  residing  within  the  proposed  corporate  limits  with  the 
county  commissioners.  A  petition  filed  with  the  trustees  shall  con- 
tain all  the  requirements  of  the  petition  before  the  commissioners  j 
(Rev.  Stat  1555;  Lan.  3030;  B.  1536-8),  and  further  requires  that  a  ' 
majority  of  petitioners  shall  be  freeholders,  and  also  a  request  of  the 
petitioners  that  an  election  be  held  to  obtain  the  sense  of  the  electors 
upon  such  incorporation.  In  a  proceeding  before  the  county  com- 
missioners, the  county  commissioners  become  a  tribunal  or  court  to 
hear  the  petition  and  determine  whether  or  not  the  prayer  of  the  peti- 
tion shall  be  granted.  In  a  proceeding  before  the  trustees,  the  trustees 
themselves  do  not  determine,  but  hold  an  election,  and  the  electors 
within  the  prescribed  territory  determine  whether  or  not  there  shall 
be  an  incorporation.  When  the  findings  and  papers  have  been 
certified  by  the  commissioners  to  the  recorder,  he  cannot  record  the 
same  for  a  period  of  sixty  days.  In  a  case  before  the  trustees,  when 
their  findings  and  the  papers  have  been  filed  with  the  recorder,  he 
shall  forthwith  make  a  record  and  the  corporation  becomes  established 
a  village,  unless  a  suit  be  instituted  ^ithin  ten  days  from  the  filing 
of  the  papers  with  the  recorder. 

Under  the  law  as  it  now  stands  the  commissioners  are  without 
authority  or  power  to  establish  a  village,  unless  prior  to  the  filing  of 
such  petition  all,  or  a  part  of,  the  territory  has  been  platted  and  ac- 
knowledged and  recorded  or  laid  off  into  lots  by  an  engineer,  or  the 
proceeding  affects  an  island.  The  claim  is  made  by  the  defendants 
that  the  trustees  may  establish  a  village  from  any  territory,  whether 
laid  out  into  lots  or  not. 

The  only  decision  upon  the  question  involved  in  this  branch  of 
the  case  is  the  case  of  Hall  v.  Siegrist,  13  Dec.  46,  and  in  that  case  the 
point  involved  herein  is  directly  determined.  Judge  Neff  in  that 
case  held: 

"Section  1561a  [Lan.  3037;  B.  1536-15],  Rev.  Stat,  et  seq.  (92  0. 
L.  333),  entitled,  'To  permit  the  incorporation  of  territory  within  a 
township,'  has  reference  to  the  organization  and  incorporation  of  a 
new  class  of  territory  within  a  township,  not  embraced  within  Sec. 
1553  [Lan.  3028],  Rev.  Stat,  et  seq.,  providing  for  the  creation  of  vil- 
lages and  hamlets.' ' 
31  Dec.    Vol.  17    * 
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Without  reviewing  the  authorities  referred  to,  I  will  follow  that 
decision,  as  it  appears  to.be  the  only  view  that  gives  full  effect  to  all 
the  sections. 

In  this  case  it  is  admitted  that  the  greater  portion  of  the  ter- 
ritory included  in  the  incorporation  had  long  before  been  platted.  This 
case  is  thus  brought  within  one  of  those  provided  for  before  the  county 
commissioners,  and  that,  too,  whether  the  territory  included  only  one 
or  a  number  of  plats.  If  the  county  commissioners  had  power  to  act, 
the  trustees  were  without  power,  and  holding  these  views,  I  find  that 
the  proceedings  of  the  trustees  and  all  their  acts  under  the  petition 
for  incorporation  are  without  authority  and  invalid,  and  that  the 
record  of  the  proceedings  by  the  recorder  should  be  canceled  and  set 
aside,  and  held  for  naught,  and  that  an  order  may  be  issued  accord- 
ingly.   The  costs  will  be  adjudged  against  the  agents  named. 


Digitized  by 


Google 


Deal  NISI  PRIUS  AND  GENERAL  TERMa  483 

Mitchell  v.  Wheel  Co* 

CORPORATIONS. 

[Montgomery  Common  Pleas,  1907.] 
•Lee  Mitchell  v.  Bookwalter  Wheel  Co. 

Dividend  Declabed  bt  Boabd  of  Directors  Is  ▲  Debt  of  the  Corporation. 

Under  the  law  of  Ohio,  the  board  of  directors  of  a  corporation  organized 
for  profit  conduct,  control  and  exercise  the  business  and  powers  of  the 
corporation,    Hence,  when,  in  the  exercise  of  such  powers  a  dividend  la  <r 
legally  declared,  it  becomes  a  debt  of  the  corporation  to  the  stockholder  & 
as  an  individual,  to  be  paid  within  a  reasonable  time,  and  as  such  debt   i 
Is  beyond  the  control  of  both  the  stockholders  and  directors.    Whether  ? 
or  not  the  directors  acted  within  the  scope  of  their  powers  in  such  decla- 
ration of  dividend  is  a  question  for  a  court  to  determine  in  a  proper  case. 

[For  other  cases  In  point,  see  3  Cyc.  Dig.,  "Corporations,"  §§  745-751.— Ed.] 

LByllabus  by  the  court.] 

In  this  case  the  jury  was  waived,  and  it  was  by  consent  of  all  par- 
ties, heard  by  the  court.  Plaintiff's  petition  states  that  the  defendant  is 
an  Ohio  corporation  for  profit,  with  a  paid-up  capital  stock  of  $75,000 ; 
that  on  September  8,  plaintiff  was  the  owner  and  holder  of  ninety  shares 
of  $100  each,  and  that  on  said  date  defendant  declared  a  dividend  of 
40  per  cent  whereby  plaintiff  was  entitled  to  receive  the  sum  of 
$3,600;  that  of  that  amount  he  has  been  paid  $3,000,  and  that  there 
yet  remains  due  him  unpaid  $600  which  defendant  refuses  to  pay,  and 
he  asks  judgment  in  that  amount  with  interest  from  January  19,  1903. 

Defendant  by  amended  answer  admits  its  incorporation,  the  owner- 
ship by  plaintiff  of  the  number  of  shares  claimed  of  the  value  alleged ; 
that  plaintiff  was  paid  $3,000 ;  that  he  has  demanded  $600  and  been 
refused,  and  denies  each  and  every  other  allegation  in  the  petition. 

As  a  second  defense,  defendant  denies  that  there  was  a  meeting  of 
the  board  of  directors  on  September  8,  1902;  denies  the  declaration  of 
the  dividend,  and  says  further  that  if  there  was  a  dividend  of  40  per 
cent  lawfully  declared,  it  was  understood  and  agreed,  and  was  a  condi- 
tion of  the  declaration,  that  only  33  1-3  per  cent  of  the  same  should  be 
paid  until  there  should  be  further  action  of  the  board  of  directors,  pro- 
viding for  the  payment  of  the  other  6  2-3  per  cent,  such  action  to  be  at 
such  future  time  as  the  board  could  find  said  sum  could  be  paid  with- 
out embarrassing  the  corporation ;  that  said  time  had  not  arrived  when 
the  suit  was  brought;  that  the  board  had  so  declared,  which  action  of 
the  board  was  approved  by  the  stockholders,  who  also  declared  it  was 
not  prudent  to  pay  the  additional  dividend.  Plaintiff  has  received  the 
same  dividend  as  all  of  the  stockholders. 

By  way  of  amendment  to  the  answer,  the  defendant  further  says 
that  there  was  an  alleged  meeting  of  the  board  of  directors  of  the  de- 


*  Affirmed,  without  report,  by  the  circuit  court;  Bookwalter  Wheel  Co   r 
Mitschell,  52  Bull.  67;  75  O.  D.  000. 
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fendant  company  on  September  8,  1902,  at  which  time  there  was  an  at- 
tempt made  by  certain  directors,  of  which  the  plaintiff  was  one,  to  de- 
clare a  dividend  of  40  per  cent  upon  the  paid-up  capital  stock  of  the 
said  company ;  that  the  plaintiff,  who  was  then  secretary,  called  the  said 
meeting,  knowing  that  the  president  of  the  company  was  absent  from 
the  county  and  state,  although  he  well  knew  he  would  return  in  time  for 
a  meeting  at  the  same  time  the  meeting  for  a  declaration  of  dividend  was 
held  the  year  before;  that  the  president  was  not  notified  in  any  man- 
ner whatsoever  of  said  meeting ;  neither  did  the  secretary  make  any  at- 
tempt to  notify  him,  although  the  meeting  was  called  as  a  special  meet- 
ing— the  day  of  the  regular  meeting  in  said  month  being  on  September 
2;  and  the  said  secretary  called  said  meeting  for  the  sole  purpose  of 
receiving  the  inventory  of  the  property  and  effects  of  said  corporation ; 
that  if  said  meeting  had  been  lawfully  convened,  that  was  the  only 
business  which  could  have  been  properly  transacted. 

The  defendant  denies  that  there  was  any  power  in  the  alleged  meet- 
ing to  declare  a  dividend  of  any  kind ;  that  prior  to  this  time  and  while 
plaintiff  and  one  W.  A.  Mays  were  directors  in  this  company,  and  the 
plaintiff  was  its  secretary  and  manager,  receiving  a  large  salary  for 
what  should  have  been  honest  and  faithful  service,  the  said  parties  en- 
tered into  a  conspiracy  with  another  stockholder,  N.  J.  Catrow,  to 
depreciate  the  property  of  the  company,  allowed  the  machinery  to  run 
down,  the  stock  to  be  reduced,  failed  to  renew  contracts  for  stock,  and 
otherwise  impaired  the  value  of  the  plant  in  order  to  make  a  showing 
of  large  earnings  and  cripple  the  plant  for  further  use;  that  C.  L. 
Bookwalter,  who  made  the  resolution  for  the  declaration  of  the  dividend 
at  the  meeting  of  the  board,  was  induced  thereto  by  the  wrongful  and 
fraudulent  conduct  of  the  plaintiff  and  Mays,  and  that  it  was  only  be- 
cause plaintiff  and  Mays  deceived  Bookwalter  and  the  other  directors 
by  representing  that  the  financial  condition  warranted  a  dividend,  that 
the  Bookwalters  did  not  oppose  a  dividend  of  40  per  cent  or  any  other 
dividend  at  the  time  in  excess  of  25  per  cent,  as  the  financial  condition 
of  the  company  did  not  justify  in  excess  of  that  amount. 

Defendant  further  says  that  the  minutes  of  the  meeting  were  never 
approved  by  the  board,  and  that  the  directors  subsequently  voted  te 
rescind  the  action  of  the  board  in  declaring  a  dividend,  and  that  the 
stockholders  duly  assembled  duly  approved  the  action  of  the  board  in 
rescinding  the  dividend;  that  the  plaintiff  was  unfaithful  to  his  trust 
as  an  officer  because  he  had  already  planned  in  connection  with  said 
Mays  and  Catrow,  to  establish  a  competing  wheel  company  (and  after- 
wards did  establish  such  company),  in  the  same  city,  to  wit:  Miamis- 
burg,  where  the  defendant  company  is  situated,  and  used  his  position 
as  an  officer  of  the  company  to  leave  it  in  a  condition,  if  possible,  where 
it  could  not  continue  its  business  successfully. 
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For  reply,  the  plaintiff  avers  that  there  was  a  meeting  of  the  board 
of  directors  of  the  defendant  company  on  September  8,  1902,  and  that  a 
dividend  of  40  per  cent  was  declared  by  said  board  at  this  meeting  on 
said  date,  and  denies  each  and  every  other  allegation  in  the  second  de- 
fense of  the  answer  contained. 

Plaintiff  further  says  that  whatever  alleged  action,  if  any,  was 
taken  by  the  board  of  directors  of  defendant  company  after  September 
8,  1902,  in  reference  to  the  time  of  payment  or  in  any  way  affecting 
the  payment  of  the  unpaid  balance  of  6  2-3  per  cent  of  said  dividend,  or 
otherwise,  was  taken  and  done  without  the  consent  or  approval  of  the 
plaintiff,  and  that  the  alleged  subsequent  action  of  the  stockholders  ap- 
proving the  said  alleged  action  of  the  board  of  ^directors  was  taken  long 
after  the  filing  of  the  petition  herein,  towit :  March  20,  1903,  and  that 
whatever  action,  if  any,  was  taken  at  said  alleged  meeting  of  the  stock- 
holders in  reference  to  the  payment  of  or  in  any  way  affecting  said 
dividend  or  the  unpaid  balance  of  6  2-3  per  cent  thereof,  or  in  approv- 
ing the  said  alleged  action  of  said  board,  was  taken  and  done  without 
the  consent  or  approval  of  this  plaintiff.  Plaintiff  further  says  that  he 
never  received  any  notice  of  the  object  and  purpose  of  said  meeting  of 
stockholders  on  March  20,  1903,  or  of  the  business  to  be  transacted 
thereat. 

Wherefore,  plaintiff  asks  judgment  as  prayed  for  in  his  petition. 

For  a  reply  to  the  amendment  to  the  amended  answer,  plaintiff 
says,  after  averring  as  to  the  declaration  of  the  dividend  and  the  meet- 
ing of  the  board  of  directors,  that  at  that  date  he  was  secretary  of  the 
company  and  called  the  meeting.  He  admits  that  he  knew  the  president 
of  the  company  was  absent  from  the  county  and  state,  but  avers  that 
he  did  not  know  his  address  or  suppose  his  presence  necessary,  and  ad- 
mits that  September  8,  1902,  was  the  regular  meeting  of  the  board  of 
directors,  and  denies  each  and  every  other  allegation  in  the  amendment 
to  the  amended  answer  contained. 

The  testimony  in  this  case  shows  that  the  Bookwalter  Wheel  Com- 
pany, is  an  Ohio  corporation  with  a  paid-up  capital  stock  of  $75,000; 
that  on  September  8,  1902,  it  had  a  directorate  composed  of  five  mem- 
bers, William  Gamble,  William  A.  Mays,  Charles  L.  Bookwalter,  W.  L. 
Bookwalter  and  Lee  Mitchell — William  Gamble  being  president,  and 
Lee  Mitchell  the  plaintiff,  secretary  and  treasurer;  that  on  September  2, 
1902,  such  board  of  directors  met  at  the  office  of  the  company  in  Miamis- 
burg,  Ohio,  the  minutes  of  which  meeting  are  as  follows : 

"Miamisburg,  Ohio,  September  2,  1902,  board  called  to  order  by 
V.  P.  Bookwalter.  Minutes  of  last  meeting  read  and  approved. 
Secretary  reported  inventory  under  way  but  not  completed.  Signed 
Lee  Mitchell,  Secretary,  W.  S.  Bookwalter,  V.  P.  Present,  W.  S.  Book- 
waiter,  C.  L.  Bookwalter,  Lee  Mitchell. 
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This  meeting  was  pursuant  to  Sec.  5  of  the  by-laws  of  the  company 
;whieh  reads  as  follows: 

"It  shall  be  the  duty  of  the  board  of  directors  to  meet  the  first 
Tuesday  of  each  month  to  transact  such  business  as  may  come  before 
it.  A  majority  of  said  board  shall  constitute  a  quorum  to  transact 
business.  Special  meetings  may  be  called  by  president  or  secretary  at 
any  time.,, 

The  testimony  further  shows  that  the  end  of  the  company's  fiscal 
year  was  August  31,  and  that  it  had  been  the  custom  of  the  company  to 
have  an  inventory  taken  during  the  latter  part  of  August  of  each  year 
and  to  have  report  of  the  same  made  at  the  September  meeting  of  the 
board,  and  thereupon  to  declare  such  dividend  as  the  condition  of  the 
company  seemed  to  warrant. 

The  dividend  for  1896  having  been  declared  on  September  21 ;  for 
1897,  September  4;  for  1898,  September  6;  for  1899,  September  8;  for 
September  1900,  September  10;  for  1901,  September  21. 

The  testimony  further  shows  that  subsequent  to  the  meeting  of 
September  2,  1902,  the  board  held  another  meeting  on  September  8, 
1902.    The  minutes  of  which  are  as  follows: 

"Miaraisburg,  September  8,  1902.  Board  of -directors  met  at  the 
call  of  the  secretary  for  the  purpose  of  making  report  of  inventory 
taken  September  1,  V.  P.  Bookwalter  presiding.  Present,  W.  A.  Mays, 
Dr.  Bookwalter,  C.  L.  Bookwalter,  and  Lee  Mitchell.  A  summary 
statement  of  the  condition  of  the  company  was  read,  a  copy  of  which 
will  be  found  on  the  following  page.  On  motion  of  C.  L.  Bookwalter 
and  second  by  W.  A.  Mays  a  dividend  of  40  per  cent  was  declared 
upon  the  capital  stock  paid  in,  making  $30,000.  The  treasurer  stated 
it  would  not  be  convenient  to  pay  in  full  at  once  but  to  pay  33  1-3  per 
cent  now  and  6  2-3  per  cent  later.  No  further  business  coming  before 
the  board,  it  adjourned.  W.  S.  Bookwalter,  V.  P.,  Lee  Mitchell, 
secretary." 

The  following  is  the  summary  statement  referred  to: 

''Summary  statement  after  taking  inventory  September  1,  1902. 
Assets:  Real  estate,  $15,500.42;  machinery,  15,525;  team,  150;  cash  in 
bank  and  on  hand,  21,946.28;  insurance  prepaid,  432.80;  bills  receiv- 
able, 9,619.28;  personal  accounts  receivable,  12,672.73;  tire,  tirebolts, 
etc.,  4,018.58;  flanges,  rivets,  etc.,  5,855.80;  supplies,  558.70;  merchan- 
dise on  hand,  33,890.72;  total,  $120,170.31.  Liabilities:  capital  stock, 
$75,000;  surplus  fund,  13,787.85;  total,  $88,787.85.  The  net  earnings 
for  the  year,  $31,382.46.,, 

This,  it  will  be  noticed,  shows  no  bills  payable. 

The  testimony  further  shows  that  after  said  meeting  of  September 
8,  checks  were  mailed  by  the  secretary  of  that  date  for  33  1-3  per  cent 
*  the  dividend,  and  that  accompanying  letters  read  as  follows : 
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"At  a  meeting  of  the  board  of  directors  held  this  day  a  dividend 
of  40  per  cent  was  declared  upon  the  paid-up  capital  stock.  We  enclose 
check  to  your  order  for  33  1-3  per  cent  of  this,  balance  of  6  2-3  per  cent 
will  Tbe  paid  later.  Respectfully,  The  Bookwalter  Wheel  Co.,  per  Lee 
Mitchell,  secretary  and  treasurer.' ' 

The  plaintiff  in  this  case  was  on  said  date  a  stockholder  owning 
ninety  shares  and  would  be  entitled  under  such  a  dividend  legally  de- 
clared to  $3,600.    He  did  receive  $3,000  but  the  $600  is  still  unpaid. 

The  testimony  further  shows  that  on  page  106  of  the  company's 
ledger  this  plaintiff  was  on  September  8,  1902,  credited  with  $3,600,  and 
that  the  surplus  fund  in  the  ledger  was  charged  with  the  same  amount. 
Similar  entries  were  made  as  to  the  dividend  of  each  stockholder. 

The  testimony  further  shows  that  William  Gamble  who  was  the 
president  of  the  company  was  absent  from  both  the  meeting  of  Septem- 
ber 2,  and  September  8 ;  that  at  that  time  of  the  year  it  was  his  custom 
to  be  in  New  Hampshire,  or  at  least  out  of  this  state,  where  he  went 
because  of  hay  fever  with  which  he  is  afflicted. 

Mr.  Mitchell  testified  that  he  notified  the  other  members  of  the  board 
personally  of  the  meeting  of  September  8,  but  not  knowing  Mr.  Gamble's 
address  and  not  considering  it  necessary,  he  had  not  mailed  him  a 
notice. 

The  testimony  further  shows  that  the  following  dividends  have  been 
declared  by  this  company:  1899,  on  net  earnings,  $26,299.70,  25  per 
cent,  12  1-2  being  paid  September  8,  and  12  1-2  paid  September  25 ; 
1900,  on  net  earnings  of  $26,290.24,  33  1-3  per  cent  paid  in  September 
21;  1901,  on  net  earnings  $26,180.28,  331-3  per  cent;  1902,  on  net 
earnings  of  $31,382.46,  40  per  cent,  and  that  William  Gamble  was  presi- 
dent in  the  year  1901  only,  and  that  said  dividends  were  paid  without 
any  complaint  heretofore  because  of  his  absence. 

The  testimony  further  shows  that  regular  and  called  meetings  of  the 
board  of  directors  were  afterwards  held  in  1902,  on  September  24 
(when  the  resignation  of  Mr.  Mitchell,  the  secretary  and  treasurer,  was 
accepted,  to  take  effect  October  1) — on  October  1,  October  27,  1902,  Jan- 
uary 6,  1903,  and  on  the  last-mentioned  date  the  minutes  are  as  follows : 

"Dr.  W.  S.  Bookwalter  offered  the  following:  Whereas  at  a  meet- 
ing of  the  board  of  directors  held  in  September  8,  1902,  a  motion  was 
adopted  declaring  a  dividend  of  40  per  cent  upon  the  capital  stock 
paid  in,  33  1-3  per  cent  of  which  be  paid  at  once  and  6  2-3  per  cent  paid 
later  when  it  would  be  convenient  to  pay  it,  resolved  that  the  board  of 
directors  rescind  their  action  taken  on  above  date  as  to  the  payment ' 
of  the  6  2-3  per  cent  and  that  the  action  of  the  board  as  to  such  6  2-3 
per  cent  be  hereby  declared  null  and  void  for  the  reason  that  there  are 
necessary  repairs  to  be  made  to  the  plant  of  the  company  and  the  in- 
stallation of  automatic  sprinkler  equipment  and  other  good  reasons  why 

Digitized  by  VJiLJVJV  fv. 


488  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Montgomery  Common  Pleas. 

such  6  2-3  per  cent  dividend  cannot  be  paid.  A  vote  was  taken 
unanimously  adopting  this  resolution.' ' 

The  minutes  of  the  corporation  further  show  that  pursuant  to  the 
regulations  and  .the  by-laws,  and  notice,  the  annual  stockholders'  meet- 
ing was  held  at  the  office  of  the  company  on  January  19,  1903,  at  which 
no  action  was  taken  relative  to  this  dividend ;  that  afterwards,  and  after 
this  suit  had  been  brought  in  January,  on  March  20,  1903,  another  stock- 
holders' meeting  was  held,  at  which  the  following  resolution  was  offered 
by  Dr.  Bookwalter : 

"Whereas,  at  an  alleged  meeting  of  the  board  of  directors  of  this 
corporation,  held  on  September  8,  1902,  there  was  an  attempt  made  to 
declare  a  dividend  of  40  per  cent  upon  the  paid  capital  stock  of  this 
corporation,  and  whereas  said  attempt  was  made  because  the  stock- 
holders then  present  were  misled  by  the  then  secretary  and  manager  of 
said  corporation  for  the  fiscal  year  then  closing,  and  whereas,  said  al- 
leged meeting  of  directors  of  this  corporation  was  unlawfully  convened 
and  said  dividend  not  legally  declared,  and  whereas  the  same  dividend, 
to  wit  33  1-3  per  cent,  has  been  paid  to  all  the  stockholders  and  no  more 
to  any,  therefore,  be  it  resolved,  first,  that  said  dividend  of  40  per  cent 
was  not  legally  declared ;  second,  that  there  was  no  intention  on  the  part 
of  those  present  at  said  alleged  meeting  to  declare  a  dividend  of  40  per 
cent  to  be  paid  at  once,  and  that  it  was  not  intended  that  the  6  2-3  per 
cent  which  has  not  been  paid,  should  be  paid  until  the  board  of  di- 
rectors should  fix  a  date  therefor;  third,  that  the  stockholders  of  said 
corporation  hereby  ratify  the  action  of  the  board  of  directors,  held  on 
January  6,  1903,  in  rescinding  the  attempted  declaration  of  a  40  per 
cent  dividend  or  any  dividend  in  excess  of  33  1-3  per  cent  which  had 
been  paid." 

This  resolution  was  adopted — five  hundred  and  one  and  one-half 
shares  voting  in  favor  of  the  resolution,  and  ninety  shares  against  it.  The 
other  shares  were  silent. 

This  suit  was  filed  January  21,  1903.  These  are  the  main  points 
in  the  evidence.  Other  matters  testified  to  may  be  referred  to  in  the 
opinion. 

McMahon  &  McMahon  and  W.  A.  Reiter,  for  plaintiff: 
Statutory  requirements  relating  to  the  declaration  of  dividends. 
State  v.  Bonnell,  35  Ohio  St.  10;  Wiswell  v.  Church,  14  Ohio  St:  31; 
Merchants  Nat.  Bank  v.  Flour  Co.  41  Ohio  St.  552;  State  v.  Bowers,  26 
O.  C.  C.  326;  Edgerly  v.  Emerson,  23  N.  H.  555  [55  Am.  Dec.  207] ; 
Porter  v.  Robinson,  30  Hun  209;  Halifax  v.  Francklyn,  3  Mew's  Di- 
gest 930;  Chase  v.  Tuttle,  55  Conn.  455  [12  Atl.  Rep.  874;  3  Am.  St. 
Rep.  64] ;  Cupp  v.  Seneca  Co.  (Comrs.)  19  Ohio  St.  173 ;  State  v.  Wilkes- 
ville  Tp.  (ZV.)  20  Ohio  St.  288;  Place  v.  Taylor,  22  Ohio  St.  317;  Mer- 
Sant  v.  North,  10  Ohio  St.  251. 
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Board  of  directors  under  the  statute  have  control  of  the  corpora- 
tion with  full  power  to  declare  a  dividend.  Sims  v.  Railway,  37  Ohio 
St.  556;  1  Cook,  Stock  &  Stockholders  (3d  ed.)  727;  Municipal  Freehold 
Land  Co.  v.  Pollington,  63  Law  T.  (N.  S.)  238. 

Acquiescence  and  ratification.  United  States  Rolling  Stock  Co.  v. 
Railway,  34  Ohio  St.  450;  Handley  v.  Stutz,  139  U.  S.  417  [11  Sup.  Ct. 
Rep.  530;  35  L.  Ed.  227] ;  Samuel  v.  Holladay,  1  Wool.  400;  3  Clark  & 
Marshall,  Corporations  2084. 

Negative  pregnant.  Knox  Co.  Bank  v.  Lloyd,  18  Ohio  St.  353; 
Larimore  v.  Wells,  29  Ohio  St.  13 ;  Bait.  &  O.  Ry.  v.  Walker,  45  Ohio 
St.  577  [16  N.  E.  Rep.  475]. 

Mere  legal  conclusion.  Pelton  v.  Bemis,  44  Ohio  St.  51  [4  N.  E. 
Rep.  714]. 

A  demurrer  will  not  admit  the  truth  of  conclusions  of  law.    Peter- 

son  v.  Roach,  32  Ohio  St.  374  [30  Am.  Rep.  607] ;  Hubbard  v.  Weare, 

*79  Iowa  678  [44  N.  W.  Rep.  915] ;  Miller  v.  Bradish,  69  Iowa  278  [28 

N.  W.  Rep.  594]  ;  Beers  v.  Spring  Co.  42  Conn.  17 ;  Morawetz,  Priv. 

Corp.  (2  ed.)  445. 

As  soon  as  a  dividend  is  lawfully  and  fully  declared  out  of  sur- 
plus profits,  the  corporation  becomes  indebted  from  that  moment  to  each 
stockholder  for  the  amount  of  his  share,  and  he  may  recover  the  same 
in  an  action  against  the  corporation.  2  Clark  &  Marshall,  Corporation 
1580,  1582;  Beers  v.  Spring  Co.  42  Conn.  17;  LeRoy  v.  Insurance  Co. 
2  Edw.  Ch.  (N.  Y.)  657;  LeBlanc,  In  re,  14  Hun  8;  75  N.  Y.  598;  King 
v.  Railway,  29  N.  J.  Law  82 ;  University  v.  Railway,  76  N.  C.  103  [22 
Am.  Rep.  671] ;  Wheeler  v.  Sleigh  Co.  39  Fed.  347;  Jackson  v.  Road  Co. 
31  N.  J.  Law  277;  West  Chester  &  Phila.  Ry.  v.  Jackson,  77  Pa.  St.  321. 

When  a  dividend  has  been  regularly  declared  and  is  due,  it  be- 
comes immediately  the  individual  and  absolute  property  of  the  stock- 
holders. Van  Dyck  v.  McQuade,  86  N.  Y.  38;  Jermain  v.  Railway,  91 
N.  Y.  483 ;  King  v.  Railway,  29  N.  J.  Law  82 ;  Brundage  v.  Brundage, 
60  N.  Y.  544;  Spear  v.  Hart,  3  Rob.  420;  Manning  v.  Minify  Co.  24 
Hun  360;  Beers  v.  Spring  Co.  42  Conn.  17;  LeBlanc,  Ex  parte,  14 
Hun  8. 

If  no  time  is  fixed  by  the  resolution,  the  dividend  is  payable  on 
demand.  Armant  v.  Railway,  41  La.  Ann.  1020  [7  So.  Rep.  35]  ;  Phila- 
delphia, W.  &  B.  Ry.  v.  Cowell,  28  Pa.  St.  329  [70  Am.  Dec.  128]. 

If  no  time  is  fixed,  the  law  implies  a  reasonable  time.  Beers  v. 
Spring  Co.  42*  Conn.  17. 

When  a  corporation  declares  a  dividend,  the  earnings  represented 
by  the  dividend  become  a  debt  due  to  the  owner  of  the  stock  at  the  time 
of  the  declaration.  Wheeler  v.  Sleigh  Co.  39  Fed.  Rep.  347;  Beers  v. 
Spring  Co.  42  Conn.  17. 

When  the  property  of  the  corporation  exceeds  the  capital  stock, 
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the  excess  is  surplus,  which  may  be  divided  among  the  stockholders, 
either  in  money  or  property.    Williams  v.  Telegraph  Co.  93  N.  Y.  162. 

Van  Deman,  Burkhart  &  Shea,  for  defendant: 

As  to  pleading.  Lowe  v.  Phillips,  14  Ohio  St.  308;  Crawford  v. 
Satterfteld,  27  Ohio  St.  421 ;  Bates,  PI.  &  Pr.  911. 

Notice.    Pennsylvania  &  0.  Canal  Co.  v.  Webb,  9  Ohio  136. 

Dividends  can  lawfully  be  declared  and  paid  only  out  of  profits. 
Painesville  &  Hudson  Ry.  v.  King,  17  Ohio  St.  534;  Mitler  v.  Ratterman, 
47  Ohio  St.  141  [24  N.  E.  Rep.  496]  ;  Sldxjden  v.  Coal  Co.  25  Mo.  App. 
439;  Lockhart  v.  Van  Alstine,  31  Mich.  76  [18  Am.  Rep.  156] ;  3  Thomp- 
son, Corporations  Sec.  4290 ;  Cook,  Stockholders  Sec.  543 ;  King  v.  Rail- 
way,  29  N.  J.  Law  82;  Bliss,  Code  Pleading  Sec.  332;  Bates,  PI.  &  Pr. 
7800;  Larwell  v.  Burke,  10  Circ.  Dec.  605  (19  R.  513) ;  3  Clark  &  Mar- 
shall, Corporation  1903. 

Power  to  declare  dividends.  2  Thompson,  Corporation  Sees.  2128, 
2142;  3  Clark  &  Marshall,  Corporation  1906,  1907,  1908,  1909,  1960, 
1961,  1970;  2  Clark  &  Marshall,  Corporation  1635,  1636,  1637;  Ford  v. 
Thread  Co.  158  Mass.  84  [32  N.  E.  Rep.  1036;  20  L.  R.  A.  65;  35  Am.  St. 
Rep.  462]. 

Notice  and  place  of  meetings.  3  Clark  &  Marshall,  Corporation 
1960,  1970,  2080,  2081,  2082,  2083;  Thompson,  Corporations  Sees.  686, 
700,  706,  708,  823,  3936;  Curtin  v.  Mining  &  Ditch  Co.  130  Cal.  345 
[62  Pac.  Rep.  552;  80  Am.  St.  Rep.  132]  ;  Doembecher  v.  Lumber  Co. 

21  Ore.  573  [28  Pac.  Rep.  899;  28  Am.  St.  Repy766]  ;  Little  Rock  Bank 
v.  McCarthy,  55  Ark.  473  [18  S.  W.  Rep.  759;  29  Am.  St.  Rep.  60] ; 
State  v.  Bonnell,  35  Ohio  St.  10;  Merchants  Nat.  Bank  v.  Flour  Co.  41 
Ohio  St.  552. 

First  duty  of  the  corporation  to  pay  its  debts.  Elliott  v.  Abbott, 
12  N.  H.  549  [37  Am.  Dec.  277]  ;  Stmve  v.  Wyse,  7  Conn.  214  [18  Am. 
Dec.  99];  Whittaker  v.  Bank,  52  N.  J.  Eq.  400  [29  Atl.  Rep., 203]; 
Pike  Co.  v.  Rowland,  94  Pa.  St.  238;  Homer  Dis.  Con.  G.  M.  39  Eng. 
Ch.  546 ;  Port.  Con.  C.  M.  L.  42  Eng.  Ch.  Div.  160 ;  Farwell  v.  Copper 
Wks.  8  Fed.  Rep.  69 ;  10  A.  &  E.  Enc.  of  Law  323 ;  Wiggim  v.  Baptist 
Church,  49  Mass.  (8  Mete.)  307;  Stebbins  v;  Merritt,  64  Mass.  (10 
Cush.)  27;  Westcott  v.  Mining  Co.  23  Mich.  145;  People  v.  Batchelor, 

22  N.  Y.  128;  State  v.  Ferguson,  31  N.  J.  Law  124;  Angel  &  Ames,  Cor- 
porations Sec.  492;  Grant,  Corporations  156-158;  State  v.  Railway,  3 
Circ.  Dec.  516  (6  R.  412)  ;  Commonwealth  v.  Cullen,  13  Pa.  St.  133  [53 
Am.  Dec.  450] ;  Covert  v.  Rogers,  38  Mich.  363  [31  Am.  Rep.  319] ; 
Ben  Bow  v.  Cook,  115  N.  C.  324  [20  S.  E.  Rep.  453;  44  Am.  St.  Rep. 
454] ;  Chase  v.  Tuttle,  55  Conn.  455  [12  Atl.  Rep.  874;  3  Am.  St.  Rep. 
64] ;  Bryant  v.  Goodwin,  9  Ohio  St.  471 ;  Wiswell  v.  First  Cong. 
Church,  14  Ohio  St.  31;  State  v.  Cronan,  23  Nev.  437  [49  Pac.  Rep.  41] ; 
Bill  v.  Mining  Co.  119  Mo.  9  [24  S.  W.  Rep.  223] ;  Smith  v.  Law,  21 
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N.  Y.  296;  HiUes  v.  Parrisk,  14  N.  J.  Eq.  380;  New  Haven  Trust  Co.  v. 
Doherty,  75  Conn.  555  [54  Atl.  Rep.  209 ;  86  Am.  St.  Rep.  239] ;  Bos- 
worth  v.  Allen,  168  N.  Y.  157  [61  N.  E.  Rep.  163;  55  L.  R.  A.  751;  85 
Am.  St.  Rep.  667] ;  Winchester  v.  Howard,  136  Cal.  432  [64  Pac.  Rep. 
692;  89  Am.  St.  Rep.  153] ;  Clark  &  Marshall,  Corporations  1582;  Slay- 
den  v.  Coal  Co.  25  Mo.  App.  439;  3  Clark  &  Marshall,  Corporations 
1902,  1905,  1908;  2  Thompson,  Corporations  2128,  2142;  King  v.  Rail- 
way, 29  N.  J.  Law  82;  Cook,  Stockholders  Sec.  543. 

Errors  of  the  court  upon  the  trial  of  the  case.  Dennis  v.  Manu- 
facturing Co.  19  R.  I.  666  [36  Atl.  Rep.  129 ;  61  Am.  St.  Rep.  805] ; 
State  v.  Buchanan,  Wri.  233 ;  High  Court  I.  0.  F.  v.  ZaJc,  136  111.  185 
[26  N.  E.  Rep.  593 ;  29  Am.  St.  Rep.  318] ;  American  Wire  Nail  Co.  v. 
Oedge,  96  Ky.  513  [29  S.  W.  Rep.  353] ;  Beers  v.  Spring  Co.  42  Conn. 
17. 

SNEDIKER,  J. 

In  this  case  the  first  question  which  presents  itself  for  solution 
is,  whether  a  valid  dividend  was  declared  by  the  board  of  directors  of 
the  Bookwalter  Wheel  Company  on  September  8,  1902. 

This  is  an  Ohio  corporation  for  profit  and  its  board  of  directors, 
who  under  the  statute  control,  exercise  and  conduct  the  property,  busi- 
ness and  powers  of  the  corporation,  would  be  governed  in  their  declara- 
tion of  a  dividend  by  any  provision  found  relative  thereto  in  the  Revised 
Statutes  of  Ohio,  and  by  any  by-law  passed  by  the  corporation  not  in- 
consistent therewith. 

Revised  Statute  3269-1  (Lan.  5218)  provides  as  follows:  (Corpo- 
rate dividends  to  be  paid  from  surplus  profits  only.)  Be  it  enacted  by 
the  general  assembly  of  thcstate  of  Ohio,  that  "it  shall  not  be  lawful 
for  the  directors  of  any  corporation  organized  under  the  laws  of  this 
state  to  make  dividends  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation. 

Revised  Statute  3260-2  (Lan.  5219)  provides:  (Unpaid  interest 
due  corporation  not  to  be  included  in  profits.)  "In  the  calculation  of 
the  profits  of  any  corporation  previous  to  a  dividend,  interest  then  un- 
paid, although  due,  on  debts  owing  to  the  company,  shall  not  be  in- 
cluded. 

Revised  Statute  3269-3  (Lan.  5220)  provides:  (Surplus  profits: 
how  ascertained;  prohibiting  advertisement  of  capital  not  subscribed 
and  paid  hi.)  "In  order  to  ascertain  the  surplus  profits,  from  which 
alone  a  dividend  can  be  made,  there  shall  be  charged  in  the  account  of 
profit  and  loss,  and  deducted  from  the  actual  profits — 

"1.  All  the  expenses  paid  or  incurred,  both  ordinary  and  ex- 
traordinary, attending  the  management  of  the  affairs  and  the  transaction 
of  the  business  of  the  corporation. 
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"2.  Interest  paid,  or  then  due  or  accrued  on  debts  owing  by  the 
corporation. 

"3.  All  losses  sustained  by  the  corporation,  and  in  the  computa- 
tion of  such  losses,  all  debts  owing  to  the  corporation  shall  be  included 
which  shall  have  remained  due  without  prosecution,  and  no  interest 
having  been  paid  thereon  for  more  than  one  year,  or  on  which  judg- 
ment shall  have  been  recovered,  and  shall  have  remained  for  more  than 
two  years  unsatisfied,  and  on  which  no  interest  shall  have  been  paid 
during  that  period;'*    *    *    *. 

So  far  as  these  sections  of  the  Revised  Statutes  are  concerned,  we 
find  from  the  evidence  that  the  directors  substantially  complied  with 
them  in  declaring  its  dividend.  The  company  was  at  the  time  in  a 
splendid  financial  condition,  without  indebtedness,  with  visible  assets 
of  $120,170.31,  and  had  a  surplus  fund  of  over  $13,000, — the  net  earn- 
ings for  the  year  1901-2  Being  $31,382.46. 

Under  the  statutory  law  of  Ohio,  a  corporation  may  provide  for  the 
time,  place  and  manner  of  calling,  and  conducting  its  meetings,  and  for 
the  duties  of  its  officers,  etc. 

Section  5  of  the  by-laws  of  this  corporation  provides  that  it  shall 
be  the  duty  of  the  board  of  directors  to  meet,  the  first  Tuesday  of  each 
month,  to  transact  such  business  as  may  come  before  it.  A  majority  of 
said  board  shall  constitute  a  quorum  to  transact  business.  Special  meet- 
ings may  be  called  by  president  or  secretary  at  any  time. 

Section  6  provides,  it  shall  be  the  duty  of  the  president  to  preside 
at  all  meetings  of  the  stockholders  and  directors,  to  sign  the  records 
thereof,  etc. 

Section  7  provides,  it  shall  be  the  duty  of  the  vice  president  to  per- 
form the  duties  of  the  president  during  his  absence  from  the  office  of 
the  company,  or  inability. 

The  meeting  of  September  2  was  a  regular  and  stated  meeting  of 
the  board,  being  on  the  first  Tuesday  of  the  month.  At  this  meeting,  be- 
ing the  first  after  the  termination  of  the  fiscal  year  of  the  company,  it 
was  customary  for  the  secretary  to  present  for  the 'consideration  of  the 
board  the  annual  inventory. 

The  minutes  of  this  board  meeting  show  that  the  secretary  an- 
nounced that  the  inventory  was  under  way,  but  not  complete.  No  ad- 
journment is  shown. 

On  September  8,  the  Board  came  together  again,  the  testimony 
showing  that  the  secretary  had  notified  them — except  Mr.  Gamble — 
that  he  was  now  ready  with  his  inventory.  The  inventory  was  read, 
and  after  informal  discussion,  the  dividend  in  question,  on  motion  of 
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C.  L.  Bookwalter  and  seconded  by  W.  A.  Mays,  was  declared.  The 
board  then  adjourned. 

The  objections  of  the  defendant  as  to  the  legality  of  this  meeting 
are:  First,  that  it  was  a  special  meeting  called  solely  for  the  purpose 
of  receiving  the  inventory  of  the  property  and  the  effects  of  the  corpora- 
tion, and  that  that  was  the  only  business  which  could  be  lawfully  con- 
ducted thereat.  Second,  that  notice  was  not  served  on  all  the  directors 
of  the  calling  of  such  meeting,  and  especially  upon  Mr.  Gamble. 

If  this  had  been  a  special  meeting  solely  for  the  purpose  alleged, 
the  contention  of  the  defendant  would  carry  some  weight,  but  looking 
at  the  minutes  of  both  meetings  and  considering  the  oral  testimony  in 
the  case,  with  reference  to  that,  we  cannot  come  to  that  conclusion.  The 
fact  is,  the  meeting  of  September  2  disbanded  without  formal  ad- 
journment, and  the  business  which  would  have  been  conducted  on  that 
day  was  concluded  on  September  8,  at  which  time  the  secretary  notified 
them  severally  and  personally  that  he  would  be  ready  with  the  in- 
ventory. 

There  is  nothing  illegal  about  this,  nor  about  their  conducting  such 
other  legal  business  as  it  was  their  custom  to  do  at  the  September  meet- 
ing in  each  year.  Common  sense  and  the  law  are  never  very  far  re- 
moved from  each  other.  It  seems  to  us  that  this  is  the  common  sense 
way  of  looking  at  this  situation.  No  notice,  of  course,  was  necessary 
to  be  given  the  directors  for  the  regular  and  stated  meeting  of  the 
board  on  September  2,  which  was»  consistent  with  the  by-laws.  Each 
director  was  presumed  to  know  that  on  that  day  at  that  time  such  meet- 
ing would  be  held,  and  the  by-laws  do  not  provide  for  any  notice. 
Notice  is  required  when  a  director  or  stockholder  would  be  ignorant 
of  the  occasion  without  it,  but  when  he  knows  without  notice,  or  when 
the  time  and  place  of  meeting  is  so  fixed  that  he  is  presumed  to  know, 
no  notice  is  required,  and  if  our  view  of  this  matter  is  correet,  and  the 
meeting  of  September  8  was  but  an  adjournment  of  the  meeting  of 
September  2,  and  was  intended  to,  and  did  accomplish  what  would  have 
been  done  at  the  meeting  of  September  2,  had  the  inventory  been  ready, 
the  business  done  at  the  meeting  of  September  8  being  entirely  proper 
to  be  done  at  that  meeting  of  September  2,  no  notice  would  be  necessary 
to  the  several  directors,  of  the  meeting  of  September  8.  See  State  v. 
Bonnell,  35  Ohio  St.  10;  Wiswell  v.  First  Cong.  Church,  14  Ohio  St.  31. 

So  that  the  failure  to  notify  Mr.  Gamble  would  not  be  important 
in  this  case,  nor  in  any  sense  render  either  meeting  invalid,  nor  the 
things  done  there  futile  and  void. 

Suppose,  however,  that  the  meeting  of  September  8  was  a  special 
meeting  and  irregular  because  of  the  failure  to  notify  Mr.  Gamble.  No 
objection,  so  far  as  the  records  of  the  corporation  show,  has  ever  been 

Digitized  by  VjOOQIC 


494  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Montgomery  Common  Pleas. 

made  to  it  on  that  ground  by  any  director,  nor  has  the, legality  of  the 
dividend  since  been  questioned  by  the  old  or  new  boards  Because  of 
that  fact.  A  new  board  was  elected  January  19,  1903.  Since  then 
other  boards  have  annually  been  elected,  and  by  none  of  these  to  the 
present  time  has  any  action  been  taken  rescinding  the  declaration  of 
September  8,  because  of  the  alleged  irregularity  of  the  meeting,  and  it 
seems  to  us  that  the  objection,  if  made,  should  come  from  this  source. 
The  board  of  directors  under  the  statute  have  controlled  the  corporation 
and  its  affairs,  with  full  power  to  declare  a  dividend  consistent  with 
the  statute,  and  while  the  stockholders  might,  by  resolution,  advise  them 
that  action  looking  to  the  rescission  of  an  illegal  and  invalid  declaration 
of  dividend  should  be  taken,  we  doubt  if  they  could,  by  resolution,  in 
a  general  stockholders'  meeting,  rescind,  all  or  any  part  of  a  dividend. 

In  the  language  of  the  Supreme  Court  of  Ohio,  in  the  case  of 
Simms  v.  Railway,  37  Ohio  St.  565. 

"They  [the  directors]  represented  the  corporation  in  all  its  business 
affairs,  and  were  authorized  to  transact  all  the  corporate  business  within 
the  scope  of  its  authority.  In  the  exercise  of  these  powers,  the  directors 
are  at  all  times  subject  to  the  equity  jurisdiction  of  the  courts,  on  the 
application  of  a  stockholder  or  a  minority  of  stockholders,  to  restrain 
all  breaches  of  trust,  or  the  exercise  of  powers  not  delegated  to  them,  to 
the  injury  of  stockholders. 

"If,  however,  the  directors,  who  are  presumed  to  represent  the 
will  of  the  majority,  act  within  the  scope  of  their  powers,  their  will 
must  govern  in  the  absence  of  fraud  or  breach  of  trust.  Dodge  v. 
Woolsey,  3  0.  F.  D.  300  [59  U.  S.  (18  U.  S.)  331,  342;  15  L.  Ed.  401]  ; 
Ware  v.  Grand  Junction  Co.  2  Russ.  &  M.  470 ;  Gifford  v.  Railway,  10 
N.  J.  Eq.  171;  Stevens  v.  Railway,  29  Vt  545;  Bissell  v.  Railway,  22 
N.  Y.  258 ;  Kean  v.  Johnson,  1  Stock.  Ch.  401 ;  Field,  Corporations  Sec. 
141-142.,, 

And  whether  the  directors  in  the  case  at  bar  did  or  did  not  act 
within  the  scope  of  their  powers  is  for  a  court  of  equity  to  determine 
in  a  proper  case.  The  action  taken  by  the  stockholders  in  their  at- 
tempt to  rescind  the  dividend  we  do  not,  therefore,  consider  as  con- 
clusive. 

Further  objection  is  made  to  the  declaration  of  this  dividend  on  the 
ground  that  it  was  fraudulently  brought  about  by  Messrs.  Catrow  & 
Mitchell,  and  was  intended,  together  with  other  alleged  acts  of  these 
gentlemen,  to  cripple  the  company  to  the  benefit  of  a  similar  concern 
which  Mitchell  is  claimed  to  have  had  it  in  mind  to  start,  prior  to  and 
at  that  time.  Reference  is  made  to  the  Mitchell  Wheel  Co.  which  Mr. 
Mitchell  did  promote  after  his  resignation  from  the  secretaryship  on 
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As  to  these  charges,  the  court  has  only  to  say  that  we  find  them 
whoDy  unfounded  and  unwarranted  so  far  as  any  testimony  in  this  ease 
showed.  Suspicions  are  not  facts,  nor  can  facts  always  be  built  about 
them  so  skillfully  as  to  give  them  the  appearance  of  solidity  necessary 
to  convince.  The  splendid  success  of  this  company  for  years,  and  espe- 
cially for  the  years  1889,  1900,  1901  and  1902,  shows  that  not  only  the 
gentlemen  referred  to,  but  everyone  interested  in  the  concern,  were  act- 
ing honestly  and  harmoniously  for  its  best  interest. 

In  1899,  as  we  have  said,  the  net  earnings  were  $26,299.70;  in 
1900,  $26,390.24;  in  1901,  $26,180.28,  and  in  1902,  the  year  in  question, 
$31,382.46.  In  other  words,  in  four  years,  with  a  capital  stock  of 
$75,000,  the  company's  net  earnings  were  $110,252.68,  during  all  of 
which  time  Mr.  Mitchell  was  the  company's  secretary  and  manager. 
Nor  was  the*  dividend  for  1902  extraordinary  when  compared  to  divi- 
dends of  former  years  to  which  I  have  already  referred. 

We  are  of  the  opinion  that  this  dividend  was  lawfully  declared 
without  ulterior  motive  on  the  part  of  the*  directors  of  the  company,  and 
that  its  declaration  did  not  constitute  either  a  fraud  on  the  company 
or  a  breach  of  trust  on  the  part  of  the  directors. 

*  Having  found  the  dividend  lawfully  declared,  what  was  the  effect 
of  the  action  of  the  board  of  directors  on  January  6,  1903,  rescinding 
6  2-3  per  cent  of  said  dividend? 

We  must  remember,  of  course,  that  the  dividend  declared  was  in 
its  entirety  40  per  cent;  that  the  separation  of  6  2-3  per  cent  to  be 
paid  at  a  later  date,  did  not  individualize  that  and  make  it  a  thing  to 
be  considered  apart  from  the  other  33  1-3  per  cent.  Whatever  rights 
accrued  to  the  stockholders  at  the  declaration  of  the  dividend  would 
pertain  to  the  whole  dividend,  so  that  any  subsequent  action  of  the 
board  would  be  subject  to  these  rights. 

As  the  evidence  shows,  the  dividend  was  declared;  notice  of  the 
same  with  check  was  sent  to  each  stockholder;  the  amount  of  his  divi- 
dend was  credited  to  each  on  the  ledger  of  the  company,  and  the  surplus 
fund  charged  with  it. 

"When  a  corporation  declares  a  dividend,  the  earnings  represented 
by  the  dividend  are  no  longer  represented  by  the  stock,  but  become  a 
debt  due  to  the  owner  of  the  stock  at  the  time  of  the  declaration,  * 
*  *.  That  the  dividend  is  payable  at  a  future  date  does  not  affect  the 
stockholder's  right."  The  moment  a  dividend  is  declared  by  a  joint 
stock  company,  the  company  becomes  debtor  and  the  stockholder 
creditor  for  the  amount  payable  on  demand.  Wheeler  v.  Sleigh  Co.  39 
Fed.  .Rep.  347. 

See  also,  Keppel  v.  Railway,  Chase  Dec.  167  [14  Fed.  Cas.  357], 
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In  the  case  of  Beers  v.  Spring  Co.  42  Conn.  24,  the  court  passing 
on  the  case  say: 

"When  the  defendant  corporation,  by  the  legal  votes  of  its  di- 
rectors, declared  the  dividends  in  question  from  profits  theretofore 
earned  and  received,  made  the  same  payable  without  interest  at  such 
time  as  might  be  directed  by  the  board,  and  ordered  the  amount  to  be 
placed  pro  rata  to  the  credit  of  the  stockholders  upon  its  books,  the 
share  of  each  stockholder  in  the  several  amounts  was  thereby  severed 
from  the  common  funds  of  the  corporation  and  became  his  individual 
property.  Thenceforth  the  company  owed  him  a  debt,  payment  of 
which  at  a  proper  time  he  might  demand,  and  upon  refusal,  enforce  by 
the  aid  of  a  court  of  equity.  King  v.  Railway,  29  N.  J.  Law  504 ;  Ked- 
field,  Railways  (1  ed.)  240,  597;  LeRoy  v.  Insurance  Co.  2  Edw.  Ch. 
657.  The  proviso  as  to  the  time  of  payment  does  not  absolve  the  com- 
pany from  all  obligation  to  him ;  there  remain  all  the  essential  elements 
of  a  debt,  certain  in  amount,  and  certain  to  be  paid  upon  a  day  not  yet 
appointed,  but  which  it  is  the  duty  of  the  debtor  at  some  time  to  name. 
The  legal  effect  of  the  vote  is,  that  the  debt  is  to  be  paid  within  a  reason- 
able time.  The  corporation  having  declared  that  it  had  received  for 
and  owed  to  each  stockholder  a  certain  sum  of  money,  and  having  set 
the  same  apart  from  its  own  funds  for  his  sole  and  separate  use,  can- 
not thereafter  nullify  its  votes  or  repudiate  its  obligations  by  declin- 
ing to  pay  the  dividend  or  to  name  any  time  when  it  \yould  pay  it. M 

When,  therefore,  this  dividend  was  declared,  it  became  a  debt  of 
the  company  to  the  stockholder  as  an  individual  to  be  paid  within  a 
reasonable  time,  and  as  such  debt,  was  beyond  the  control  of  both  the 
stockholders  and  directors. 

What  was  the  condition  of  the  company  in  the  months  following 
this  declaration?  The  cash  book  balance  once  a  month  shows  that 
they  had  on  hand  September  30,  $2,482.47;  October  31,  $7,037.42; 
November  31,  $8,292.50;  necessary  to  pay  this  6  2-3  per  cent,  $4,550. 
So  that  this  6  2-3  per  cent  ought  to  at  least  have  been  payable  November 
31,  1902,  and  was  clue  and  payable  when  this  suit  was  brought  in 
January,  1903. 

The  resolutions  passed  by  the  board  of  directors  were  a  recognition 
of  the  validity  of  the  act  of  the  board  on  September  8,  and  we  have  said 
we  do  not  believe  that  the  stockholders  assembled  in  general  meeting 
had  authority  to  "nullify  the  act  of  the  board  as  they  attempted  to  do 
in  March  of  1903.  However,  if  the  board  did  act  legally,  as  we  have 
found,  no  such  resolution  was  necessary,  and  even  if  illegal,  how  can 
the  stockholders  be  heard  to  complain  who  have  received,  and  are  en- 
joying, the  benefit  of  33  1-3  per  cent  of  the  dividend  ?  This  of  itself  is 
plainly  an  acquiescence  in  the  board's  act  and  if  so,  would  be  another 
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reason  why  it  should  be  carried  into  effect,  for,  as  I  said  in  the  begin- 
ning of  the  discussion  of  this  point,  the  dividend  is  an  entirety  and  must 
always  be  so  regarded  by  the  court. 

From  the  foregoing,  I  am  persuaded  to  find  for  the  plaintiff  against 
the  defendant  in  the  sum  of  $600  with  interest  from  January  19,  1903. 

Affirmed  by  both  circuit  and  Supreme  Courts. 


CORPORATIONS— OFFICERS'   LIABILITY. 

[Superior  Court  of  Cincinnati,  Special  Term,  December  24,  1906.] 
Blanche  A.  Snodgrass  v.  Morrison  &  Snodgrass  Co.  et  al. 

1.  The  Corporation  Alone  Liable  fob  Failure  of  its  Agent  to  Perform  his 
Dutt. 
Although  an  agent  Is  Jointly  liable  with  the  corporation  for  his  torts,  he 
is  not  liable  to  a  third  party  for  his  failure  to  perform  his  duty  as  a 
servant  of  the  corporation;    hence,   an  agent  of  a  corporation   is   im- 
properly joined  in  an  action  against  the  corporation  for  damages  for 
failure  to  transfer  certain  stock  on  the  books  of  the  company  and  issue 
a  new  certificate  thereof. 
[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Corporations,"  §8  1371-1422. — 
Ed.] 

£.  Declared  Dividends  Are  Debts  of  a  Corporation  Owing  to  Stockholder. 

As  soon  as  dividends  are  declared  they  become  a  debt  of  the  corporation; 
and  an  officer  of  such  corporation  cannot  be  joined  in  an  action  against 
the  company  to  recover  such  dividends  upon  mere  failure  to  pay. 

[For  other  cases  in  point,  tsee  3  Cyc.  Dig.,  "Corporations,"  §§  745-770. — E<L] 

[Syllabus  approved  by  the  court.] 

Demurrer. 

C.  W.  Baker,  for  plaintiff. 

Robertson  &  Buchwalter,  for  defendants. 

HOSEA,  J. 

The  petition  in  this  case  sounds  in  tort,  and  is  predicated  on  the 
refusal  of  the  company  and  its  president  to  enter  on  the  books  of  the 
corporation  a  transfer  of  stock  duly,  made  and  indorsed  to  plaintiff  and 
to  issue  a  new  certificate  thereupon,  whereby  plaintiff  claims  to  have 
been  damaged  to  the  amount  of  the  value  of  said  stock.  A  second  cause 
of  action  stated  is  based  on  the  refusal  to  pay  over  to  her  dividends 
declared  on  said  stock  prior  to  the  indorsement  of  said  stock  to  her, — 
there  being  a  clause  in  the  statement  of  the  first  cause  of  action  that 
she  has  been  the  owner  of  said  stock  for  a  considerable  time,  which, 
however,  was  stricken  out,  on  motion,  as  surplusage.  The  demurrer  is 
filed  by  Andrew  Morrison  for  want  of  facts  sufficient  to  constitute  a 
cause  of  action  against  him. 

The  general  rule  is,  that  all  who  join  in  furthering  a  wrongful 
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act  injurious  to  another  are  to  be  regarded  as  principals  and  may  be 
sued  jointly  as  such.  On  this  ground,  it  is  settled  law  that,  a  corpora- 
tion may  be  joined  as  a  defendant  with  the  agent  or  servant,  for  a 
tortious  act  committed  by  the  latter  in  the  line  of  his  previously  con- 
ferred authority.  But,  while  this  is  settled  law  with  respect  to  tortious 
acts  of  commission,  a  mere  failure  to  act  in  respect  of  a  duty  as  a 
servant  is  held  to  be  a  violation  of  a  duty  not  owed  by  the  servant  to  a 
third  party,  but  to  the  corporation.  Liability  to  the  injured  party 
therefore  is  not  that  of  a  servant,  between  whom  and  said  party  there  is 
no  privity,  but  of  the  corporation  on  the  principle  of  respondeat  su- 
perior. As  the  corporation  selects  the  officers  by  whom  the  transfers 
of  stock  are  to  be  effected,  it  is  responsible  for  their  acts,  and  •must 
answer  for  their  negligence  or  default  whenever  the  rights  of  third 
parties  are  infringed  thereby.  Stockbridge  Iron  Co.  v.  Iron  Works, 
102  Mass.  80;  Woodward  v.  Webb,  65  Pa.  St.  254;  Lowry  v.  Bank,  1 
Taney  310  [15  Fed.  Cas.  1040] ;  1  Thompson,  Negligence  (2  ed.)  Par. 
611;  1  Cyc.  1210,  920. 

The  statutory  provision  of  Ohio,— Rev.  Stat.  3254  (Lan.  5195),— 
requiring  the  president  and  secretary  of  a  corporation  to  sign 
certificates  of  stock,  does  not  operate  to  impose  on  these  officers  any 
individual  duty  independent  of  their  capacity  as-  servants  of  the 
corporation,  and  does  not,  therefore,  change  the  rule. 

The  demurrer  of  Morrison  must,  therefore,  be  sustained  as  to  him, 
under  the  first  cause  of  action. 

The  second  cause  of  action  is  open  to  objections  of  another  kind. 
The  law  is  well  established  that  when  dividends  are  declared  by  the 
directors  of  a  corporation,  a  right  to  sue  for  and  collect  the  same  as 
a  debt  vests  in  the  stockholder;  in  a  word,  they  become  a  debt  of  the 
company  to  the  stockholder  entitled.  If  this  be  so,  it  is  obvious  that 
a  refusal  to  pay  cannot  be  a  tort.  For  this  and  the  reasons  applicable 
to  the  first  cause  of  action,  an  officer  of  the  company  who  has  failed  in 
this  duty  to  pay  cannot  be  joined  in  an  action  against  the  company, 
since  he  has  failed  in  his  prescribed  duty  to  the  company,  rather  than 
to  the  third  party. 

But  again,  while  Ohio  courts  have  held  that  an  equitable  owner 
whose  title  is  not  recorded  may  maintain  an  action  for  his  dividends,  it 
is  manifest  that  until  the  company  is  made  aware  of  his  equitable  title 
as  against  a  duly  recorded  title  in  another  it  could  not  be  required  to 
pay.  The  allegations  fail  to  show  any  facts  constituting  the  equitable 
title,  or  any  notice  of  the  same  to  the  company. 

The  demurrer  is  well  taken,  therefore,  also  to  the  second  cause  of 
action. 

Demurrer  sustained  as  to  Morrison. 
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ASSOCIATIONS— PARTNERSHIP. 

[Hamilton  Common  Pleas,  December  11,  1905.] 
Miller  Du  Brul  &  Peters  Mfg.  Co.  v.  Laidlaw-Dunn-Gordon  Co. 

1.  Creation  of  Pabtnebship  Relation  as  between  the  Parties. 

The  relation  of  partners  is  not  created  as  between  the  parties  to  a  con- 
tract unless  it  was  their  intention  to  form  a  partnership,  but  as  to  third 
persons  their  acts  and  conduct  may  be  such  as  to  estop  them  from  deny- 
ing the  existence  of  such  relation. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Partnership,"  §§  30-63.— Ed.] 

2.  Members  of  Association  Liable  fob  Assessments. 

An  association  composed  of  corporations,  firms  and  individuals,  formed  for 
purposes  of  mutual  protection  of  its  members  and  their  employes,  by  form- 
ing a  basis  of  dealings  between  them,  and  for  the  investigation  and 
adjustment  of  their  difficulties  is  not  a  partnership  as  between  such  mem- 
bers; nor  is  such  an  organization  an  illegal  enterprise  in  which  a  corpo- 
ration cannot  lawfully  join;  hence  a  corporation  that  has  joined  such 
an  association  is  liable  for  an  assessment  levied  to  pay  the  running 
expenses  thereof. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Associations,"  §S  51-58. — Ed.] 

[Syllabus  by  the  court] 

Demurrer  to  petition. 

A.  B.  Dtinlap,  for  plaintiff: 

Corporations  have  no  power  to  become  members  of  a  partnership. 
Cook,  Priv.  Corp.  Sec.  678;  Catskill  Bank  v.  Gray,  14  Barb.  471;  3  Kent 
23;  Karrick  v.  Hannaman,  168  U.  S.  328  [18  Sup.  Ct.  Rep.  135;  42  L. 
Ed.  484] ;  Collyer,  Partnership ;  Story,  Partnership  Sec.  2 ;  Lindley, 
Partnership  Chap.  1,  p.  12;  Bouvier's  Law  Diet,  citing,  Delaney  v.  Van 
Aulen,  84  N.  Y.  16;  Connolly  v.  Davidson,  15  Minn.  519  [2  Am.  Rep. 
154]  ;  London  Assur.  Co.  v.  Drenneji,  116  U.  S.  461  [6  Sup.  Ct.  Rep. 
442;  29  L.  Ed.  688]  ;  Gill  v.  Kuhn,  6  Serg.  &  R.  333;  Merchants9  Nat. 
Bank  v.  Wehrmann,  69  Ohio  St.  160  [68  N.  E.  Rep.  1004] ;  Parsons, 
Partnership  (4  ed.)  60;  Bates,  Partnership  Sec.  75;  Snyder  v.  Chamber 
of  Commerce,  53  Ohio  St.  1  [41  N.  E.  Rep.  33]. 

Voluntary  associations  not  for  profit  are  not  partnerships.  Niblac, 
Ben.  Soc.  (2  ed.)  Sec.  80;  Brown  v.  Stoerkel,  74  Mich.  269  [41  N.  W. 
Rep.  921;  3  L.  R.  A.  430] ;  Burt  v.  Lathrop,  52  Mich.  106  [17  N.  W. 
Rep.  716] ;  Richmond  v.  Judy,  6  Mo.  App.  465;  Missouri  Bottlers9  Assn. 
v.  Fennerty,  81  Mo.  App.  525;  Burke  v.  Roper,  79  Ala.  138;  White  v. 
Brownell,  4  Abb.  Pr.  (N.  S.)  162;  25  Am.  &  Eng.  Enc.  Law  (2  ed.) 
1131,  1136;  Beach,  Priv.  Corp.  Sec.  909;  State  v.  Chamber  of  Commerce, 

6  Dec.  363  (4  N.  P.  244) ;  Clarke  &  Marshall,  Priv.  Corp.  Sec.  185d-4; 
De  Witt  v.  San  Francisco,  2  Cal.  289 ;  New  York  &  S.  Canal  Co.  v.  Bank, 

7  Wend.  412;  Payne  v.  Thompson,  44  Ohio  St.  192  [5  N.  E.  Rep.  654] ; 
Harvey  v.  Childs,  28  Ohio  St.  319  [22  Am.  Rep.  387] ;  State  v.  Oil  Co. 
49  Ohio  St.  137  [30  N.  E.  Rep.  279;  15  L.  R.  A.  145;  34  Am.  St.  Rep. 
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541] ;  Wehrman  v.  McFarlan,  9  Dec.  400  (6  N.  P.  333) ;  Bank  v.  Wagon 
Co.  65  Ohio  St.  559  [63  N.  E.  Rep.  1124] ;  Merchants9  Nat  Bank  v. 
Wagon  Co.  9  Dec.  380  (6  N!  Pf  264) ;  Merchants'  Nat.  Bank  v.  Wagon 
Co.  10  Dec.  81  (7N.P.  539). 

Appeal  to  equity.  27  Am.  &  Eng.  Enc.  Law  (1  ed.)  364;  Herman, 
Estoppel  1318,  Sec.  1181 ;  Taylor  v.  Weld,  5  Mass.  109. 

F.  W.  Cottle  and  Ernst,  Cassatt  &  McDougall,  for  defendant. 

PFLEGER,  J. 

The  plaintiff,  a  corporation,  on  behalf  of  itself  and  others  members 
of  the  National  Metal  Trades  Association,  a  voluntary  association  con- 
sisting of  itself  and  many  other  individuals,  partnerships  and  corpora- 
tions, who  are  too  numerous  to  bring  before  the  court,  says,  that  in 
December,  1899,  the  defendant  company,  together  with  other  persons, 
firms  and  corporations,  to  protect  their  mutual  interests,  formed  an  as- 
sociation known  as  the  National  Metal  Trades  Association,  and  adopted 
a  constitution  and  by  laws,  whereby  the  objects  of  said  association  were 
declared  to  be  as  follows: 

1.  The  adoption  of  a  uniform  basis  of  just  and  equitable  dealings 
between  the  members  and  their  employes,  whereby  the  interests  of  both 
wi]l  be  properly  protected. 

2.  The  investigation  and  adjustment  by  proper  officers  of  the 
association  of  any  question  arising  between  members  and  their  em- 
ployes. 

The  petition  alleges  that,  although  the  defendant  was  not  present 
at  the  first  meeting,  it  afterwards,  in  March,  1900,  made  application 
to  join  said  association,  was  elected  to  membership  and  subscribed  to 
said  constitution  and  by  laws;  that  thereafter  it  participated  in  the 
deliberations  of  the  meetings,  and  became  obligated  under  such  by 
laws  to  pay  certain  dues  and  assessments,  as  revenues  to  carry  on  said 
association;  that  assessments  were  made  upon  the  members  upon  the 
basis  of  the  number  of  operatives  employed  by  each ;  that  certain  assess- 
ments were  paid  by  the  defendant,  and  that  others  regularly  assessed 
against  said  defendant  were  not  paid,  although  it  accepted  the  benefits 
of  the  association ;  and,  that  there  is  due  on  said  unpaid  assessments  the 
sum  of  $590.80,  with  interest  on  various  items,  for  which  the  plaintiff 
prays  judgment. 

To  this  petition  a  general  demurrer  was  filed  by  the  defendant,  on 
the  ground  that  the  petition  did  not  contain  facts  sufficient  to  constitute 
a  cause  of  action. 

Briefly,  the  defendant  claims  that  an  Ohio  corporation  cannot  be- 
come a  member  of  such  a  mutual  association,  because  it  is  ultra  vires. 

The  demurrer  admits  the  truthfulness  of  the  allegations  made, 
and  only  such  inferences  of  invalidity  or  illegality  as  the  admitted 
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facte  fairly  warrant.  No  .question  is  raised  regarding  the  right  of  the 
plaintiff  to  sue  for  itself  and  others.  The  defendant  urges  that  inas- 
much as  both  parties  hereto  are  Ohio  corporations  neither  one  could  be 
a  member  of  this  association ;  that  this  association  is  in  fact  a  partner- 
ship, and  if  indeed  it  is  not  a  legal  partnership,  it  is  an  organization  of 
which  a  corporation  could  not  become  a  member,  and  that  no  liability 
accrued  by  reason  of  such  membership  in  any  amount  which  could  be 
fixed  by  the  board  of  administrative  council  of  said  association.  On 
the  other  hand,  it  is  urged  that  the  association  is  not  a  partnership,  and 
if  it  were,  then,  as  between  the  parties,  courts  will  not  excuse  partic- 
ipants from  paying  their  share  of  any  liability,  and  mainly  because 
the  contract  being  executed,  the  doctrine  of  ultra  vires  cannot  be  plead 
to  evade  such  liability. 

That  a  corporation  cannot  become  a  member  of  a  partnership  is 
conceded  as  having  been  settled  elsewhere,  as  well  as  in  our  state,  by 
several  recent  decisions.  It  is  claimed  that  the  association  is  a  partner- 
ship because  it  was  created  by  contract;  that  it  has  a  capital  stock,  to 
wit,  a  reserve  fund,  and  that  it  proposes  to  control  its  members  in  the 
adjustment  of  difficulties  arising  between  such  members  and  their  em- 
ployes. That  these  are  some  of  the  usual  attributes  of  a  partnership 
is  true,  but  that  they  are  decisive  tests  of  a  legal  partnership  does  not 
follow.  Organizations  not  for  profit  are  created  by  contract,  usually 
have  a  reserve  fund  and  control  its  members,  and  yet  these  are  not 
partnerships.  Some  authorities  hold  that  the  main  characteristic  of  a 
partnership  is  the  sharing  of  some  mutual  gain  or  profit  (Lindlay,  Part- 
nership 1)  or  of  profit  and  loss.  Clark  &  Marshall,  Priv.  Corp.  Sec. 
185c.  To  this  characteristic  is  added  that  of  mutual  agency  as  a  result 
of  such  community  of  interest  by  the  Supreme  Court  of  the  United 
States.  Karrick  v.  Hannaman,  168  U.  S.  328-334  [18  Sup.  Ct.  Rep, 
135;  42  L.  Ed.  484].  Lindlay  excludes  from  this  operation  societies 
and  clubs,  the  objects  of  which  are  not  to  share  profits,  but  to  afford 
mutual  protection.  Lindlay,  Partnership  Sec.  5,  p.  120.  It  is  said  with 
some  force  that  protection,  while  it  may  be  a  benefit,  does  not  prove 
that  it  is  the  gain  or  profit  contemplated  by  the  authorities.  And  it  is 
said  as  a  general  rule  that  as  to  third  persons  certain  conduct  often 
estops  participants  from  denying  that  a  partnership  exists,  but  that 
as  between  parties  there  can  be  no  partnership  unless  one  is  intended. 
London  Assur.  Co.  v.  Drennon,  116  U.  S.  461  [6  Sup.  Ct.  Rep.  442;  29 
L.  Ed.  688]. 

Plaintiff  forcibly  argues  that  it  does  not  appear  from  the  petition 
that  the  organization  employs  a  capital  for  the  purpose  of  gain  or 
profit ;  that  there  is  a  mutual  agency  botween  its  members,  and  that  it 
was  so  intended  between  such  members. 
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"The  true  principle  is,  and  upon  this  view  the  apparent  dis- 
cordance in  the  cases  may  be  nearly  reconciled,  that  the  law  allows 
societies  to  imitate  the  organization  and  methods  of  corporations  so 
>far  as  their  rights  between  themselves  are  involved,  and  will  enforce 
their  articles  of  agreements  (nothing  illegal  or  unconstitutional  ap- 
pearing) as  between  the  parties  to  them,  but  the  public  and  the  creditors 
have  a  right  to  invoke  the  application  of  the  law  of  partnership  to 
the  dealings  of  any  trading  association,  unless  such  an  association  has 
the  shield  of  incorporation."  Abbott's  Digest  of  Corporations,  un- 
der the  title  " Association.' ' 

Defendant's  counsel  concedes  that  this  metal  trades  association 
is  not  an  organization  for  money  profit,  but  that  it  falls  within  the  defini- 
tion of  a  copartnership  to  "further  its  enterprise,' '  as  indicated  by 
Morawetz,  Priv.  Corp.  Sec.  220.  By  this  is  evidently  meant  organiza- 
tions having  the  salient  features  of  a  partnership  but  organized  for 
the  purpose  of  furthering  the  enterprise  of  the  corporation.  The  court 
is  of  the  opinion  that  the  allegations  of  the  petition  do  not  indicate 
this  mutual  association  to  be  a  copartnership. 

Defendant's  counsel  insists,  however,  that  whether  legally  a  co- 
partnership or  not,  the  organization  was  permitted  to  adopt  for  its 
members  a  uniform  basis  for  just  and  equitable  dealings  between  them 
and  their  employes,  and  to  investigate  and  adjust  questions  arising  be- 
tween, them. 

State  v.  Oil  Co.  49  Ohio  St.  137,  185  [30  N.  E.  Rep.  279;  15  L. 
R.  A.  145;  34  Am.  St.  Rep.  541],  is  referred  to.    In  that  case  the  entire 
control  of  various  corporations  was  given  by  the  directors  to  certain 
trustees,  who  were  empowered  to  select  directors,  all  of  which  were 
acts  inconsistent  with  the  character  of  a  corporation  and  against  the 
interests  of  the  stockholders.    But  the  principle  there  stated,  that  the 
directors  of  a  corporation  could  not  delegate  their  powers  to  others,  so 
that  the  corporation  would  be  controlled  not  by  its  officers,  but  by  out- 
siders, was  reiterated  in  Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio 
St.  160  [68  N.  E.  Rep.  1004] ,  in  Geurinck.v.  Alcott,  66  Ohio  St.  94 
[63  N.  E.  Rep.  714],  and  in  Clark  &  Marshall,  Priv.  Corp.  Sec.  185. 
It  must  follow  that,  no  matter  what  the  organization  is  in  fact,  whether 
a  copartnership  or  a  voluntary  society,  if  its  purpose  be  to  surrender 
to  outsiders  the  powers  which  strictly  belong  to  the  directors   of   a 
corporation,  such  corporation  cannot  legally  become  a  member  of  such 
organization.     There  are,  however,  many  things  which  a  corporation 
may  share  jointly  with   others  without  making  such   organization    a 
partnership  or  inconsistent  with  the  objects  of  a  corporation. 

Corporations,  it  has  been  held,  may  combine  stock  and  work  for 
a  product  to  be  divided  between  them  and  not  for  sale  as  where  each 
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party  is  to  keep  and  use  the  share  that  belongs  to  it.  Parsons,  Partner- 
ship (4  ed.)  Sec.  61.  Mere  community  of  interest  as  joint  owners  or 
tenants  in  common,  where  none  of  the  parties  acting  alone  can  transfer 
.  or  dispose  of  the  entire  property  or  act  for  all  others,  can  not  constitute 
the  parties  copartners  to  each  other.  Clark  &  Marshall,  Priv.  Corp. 
Sec.  185d-4,  and  cases  there  cited.  Suppose  these  corporations,  in  the 
interest  of  economy,  jointly  paid  an  organization  of  merchants'  police 
or  watchmen  to  protect  their  properties '  from  fire,  or  patronized  a 
mutual  credit  association,  through  which  the  financial  ratings  of  custom- 
ers might  be  profitably  obtained;  or  they  paid  a  board  of  trade 
organization  for  the  privilege  of  having  its  officers  meet  at  a  designated 
place  to  exchange  business,  it  could  hardly  be  claimed  that  these  acts 
were  ultra  vires.  Neither  could  this  be  claimed  for  an  organization  of 
lawyers,  or  experienced  men  of  business,  who  were  paid  outright  sums 
of  money  as  compensation  for  amicably  adjusting  the  difficulties 
corporations  might  have  with  their  employes.- 

Let  us  further  assume  that,  instead  of  paying  any  of  these  organi- 
zations a  stipulated  amount  of  money  a  number  of  such  corporations 
secured  an  organization,  not  for  the  purpose  of  profit,  but  to  economize 
and  to  reduce  the  expense  of  obtaining  the  benefit  of  any  such  service, 
and  to  meet  the  actual  cost  of  maintenance,  in  lieu  of  an  arbitrary  sum 
of  money,  determined  to  divide  the  cost  thereof  by  the  amount  of 
capital  invested  by  each  corporation,  or  by  the  number  of  square  feet 
occupied  by  their  respective  plants,  or,  as  in  the  case  at  bar,  by  the 
number  of  employes  employed  by  each  corporation,  would  this  be  an 
organization  for  profit,  or  would  participation  therein  endanger  the 
rights  of  the  stockholders,  or  take  away  the  power  of  a  board  of  di- 
rectors, any  more  than  the  payment  of  a  fixed  sum  of  money  which  was 
formerly  obtained  for  the  same  service?  If  the  objects  of  this  National 
Metal  Trades  Association  are  faithfully  set  forth  in  its  preamble,  there 
is  nothing  apparent  which  points  to  any  illegal  feature,  but,  to  the 
contrary,  it  has  the  commendable  purpose  of  protecting  both  labor 
and  capital  and  adjusting  amicably  their  many  differences. 

An  organization  called  the  Missouri  Bottlers'  Association,  the 
object  being  to  secure  the  return  of  certain  bottles  used  in  their  trade, 
and  to  protect  the  property  and  interests  of  its  members  against  illegal 
traffic  in  such  bottles  or  property,  was  held  to  be  a  legal  body,  with 
power  to  assess  its  members,  and  such  an  assessment  to  provide  for 
fees  and  dues  was  held  valid.  Missouri  Bottlers'  Assn.  v.  Fennerty, 
81  Mo.  App.  525. 

A  similar  organization  for  mutual  protection  and  assessment  of 
members  was  upheld  in  Burt  v.  Lathrop,  52  Mich.  106  [17  N.  W.  Rep. 
716],  and  also  in  Brown  v.  Stoerkel,  74  Mich.  269  [41  N.  W.  Rep.  921; 
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3  L.  B.  A.  430].  White  v.  Brownell,  4  Abb.  Pr.  (N.  S.)  162,  had  under 
review  the  liability  of  members  of  an  open  board  of  trade  of  stock 
brokers,  and  this  was  held  to  be  not  a  partnership,  but  a  legal  organiza- 
tion. 

It  is  not  apparent  from  the  allegations  in  the  petition  that  the 
adoption  of  means  used  to  protect  the  interests  of  employer  and  employe 
and  the  adjustment  of  their  difficulties  is  compulsory  if  it  were  assumed 
j  that  such  participation  in  the  association  would  in  fact  be  a  delegation 
'of  power  which  the  directors  of  a  corporation  must  retain.  Whatever 
criticism  might  be  made  of  the  unreported  decision  of  the  Supreme 
Court  in  the  Standard  Wagon  Co.  case,  it  is  plain  to  be  seen  that, 
notwithstanding  the  firm  adherence  of  the  Supreme  Court  to  the 
principle  that  a  corporation  cannot  become  a  member  of  a  partner- 
ship (Geurinck  v.  Alcott,  supra;  Merchants9  Nat.  Bank  v.  Wehrmann, 
supra),  it  is  held  in  the  last  case  that  a  national  bank  having  purchased 
an  interest  in  a  partnership  dealing  in  real  estate,  was  liable,  not  as 
a  partner,  but  as  a  part  owner  of  the  property  of  the  syndicate  for  its 
share  of  the  expense  of  purchasing,  managing,  improving  and  dispos- 
ing of  the  property. 

I  am  not  forgetful  of  the  fact  that  in  these  cases  creditors  were 
pursuing  their  rights.  Much  could  be  said  in  favor  of  the  argument 
that  the  contract  being  executed  on  one  side,  a  corporation  having  re- 
ceived the  benefits  of  such  contract,  cannot  plead  ultra  vires  to  defeat 
a  recovery.  It  is  unnecessary  to  decide  that  question  at  this 
time.  Irrespective  of  this,  however,  the  court  is  of  the  opinion 
that  the  National  Metal  Trades  Association,  as  alleged  in  the  pleading, 
is  not  a  copartnership,  nor  an  organization  for  profit,  and  that  mem- 
bership therein  by  a  corporation  is  not  inconsistent  with  the  character 
of  the  corporation,  nor  is  there  a  delegation  of  powers  from  the  di- 
rectors which  they  are  bound  in  law  to  retain;  and  that  thp  amount 
sued  upon,  assessed  in  the  manner  in  which  it  was,  is  but  a  just  rec- 
ompense for  a  legal  service  already  performed. 

The  court  has  been  much  aided  by  the  arguments  and  briefs  filed 
by  counsel  on  both  sides,  which  are  characteristic  of  their  industry 
and  ability.    The  demurrer  will  be  overruled. 


Digitized  by 


Google 


Dec]  NISI  PRIUS  AND  GENERAL  TERMS.  606 

Roice  v.  Railway. 

LIMITATION  OF  ACTIONS— RAILROADS. 

[Lorain  Commtm  Pleas,  March,  1907.] 
George  B.  Roice  v.  Cleveland,  C.  C.  &  St.  L.  By. 

To  Secttbe  Advantage  of  Six-yeab  Limitation,  in  Action  against  Railway 
fob  Killing  Cattle,  Facts  Sufficient  to  Constitute  Cause  of  Action  fob  Lia- 
bility undeb  Rev.  Stat.  3324   (Lan.  5288)  must  be  Alleged. 
An  action  was  begun  on  August  13,  1905,  to  recover  damages  for  cattle 
killed  upon  defendant's  railroad  track  on  September  8,  1899.     The  peti- 
tion alleged  carelessness  and  negligence  on   the  part  ot   the  railroad, 
company  in  not  complying  with  Rev.  Stat.  3324  (Lan.  52S8),  as  to  fences 
and  cattle  guards,  and  also  alleged  that  the  defendant  was  guilty  of 
carelessness  and  negligence  in  the  running  of  the  train  which  killed 
said  cattle;   but  did  not  clearly  allege  that  the  cattle  were  killed   by 
reason  of  the  negligence  of  the  defendant  in  not  properly  fencing  its 
right  of  way.    As  one  defense  the  railroad  company  pleaded  the  four- 
"   year  statute  of  limitations,  and  plaintiff  filed  a  demurrer  to  said  defense: 

Held, 
That  an  action  for  common-law  liability  for  negligently  killing  said  cattle 
is  barred  in  four  years,  and  an  action  for  liability  created  by  said  statute, 
is  barred  in  six  years,  and  that,  where  the  petition  in  such  a  case 
states  facts  sufficient  to  constitute  a  cause  of  action  under  the  common 
law  for  negligent  management  of  the  train  and  consequent  killing  of 
said  cattle,  but  does  not  clearly  state  facts  sufficient  to   constitute  a 
cause  of  action  for  liability  created  by  said  statute,  the  demurrer  should 
be  overruled. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Limitation  of  Actions/'  §§  896- 
906— Ed.] 

[Syllabus  by  the  court.] 

Demurrer  to  answer. 

Skiles,  Green  &  Skiles  and  J.  T.  Haskell,  for  plaintiff. 
E,  Q.  &  H.  C.  Johnson,  for  defendant. 

WASHBURN,  J. 

This  case  presents  a  novel  question  of  practice.  The  plaintiff  in 
his  second  amended  petition,  seeks  to  recover  damages  for  his  cattle 
which  were  killed  upon  the  defendant's  railroad  track. 

It  appears  by  the  petition  that  they  were  killed  on  September  8, 
1899,  and  the  petition  in  this  case  was  filed  on  August  30,  1905,  more 
than  four  years  and  a  little  less  than  six  years  after  the  cattle  were 
killed. 

The  railroad  company  answered  that  petition,  and  set  up  as  a 
third  defense  that  the  cause  of  action  set  forth  in  the  second  amended 
petition  did  not  accrue  within  four  years  next  before  the  commencement 
of  the  action;  and  the  plaintiff  has  filed  a  demurrer  to  said  third  de- 
fense, on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  defense  in  favor  of  said  defendant  and  against  said  plain- 
tiff. 
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A  reading  of  the  petition  leaves  the  court  in  doubt  as  to  just  the 
kind  of  an  action  the  plaintiff  seeks  to  recover  to.  That  is,  as  to 
whether  he  is  seeking  to  recover  upon  a  common-law  liability  for  the 
defendant's  wrongful  and  negligent  management  of  its  train,  which 
resulted  in  injury  to  the  cattle,  or  whether  he  is  seeking  to  recover 
upon  a  liability  created  by  the  statute,  which  requires  the  railroad 
company  to  fence  its  right  of  way  and  provide  cattle  guards  at  cross- 
ings, etc\    Revised  Statute  3324  (Lan.  5288). 

If  the  recovery  is  sought  upon  the  common-law  liability,  the  stat- 
ute of  limitations  is  a  bar  to  the  same;  but,  if  the  recovery  is  sought 
solely  upon  the  statutory  liability,  the  action  having  been  brought 
within  six  years,  is  not  barred  by  the  statute  of  limitations.  Seymour 
v.  Railway,  44  Ohio  St.  12  [4  N.  E.  Rep.  236]. 

The  allegations  of  the  petition  on  this  subject  are  as  follows : 

"That  said  defendant  on  or  about  September  8,  1899,  and  prior 
thereto,  had  negligently  and  carelessly  failed  to  construct  and  main- 
tain ta  fence  .sufficient  to  turn  stock  on  the  east  side  of  its  right  of  way 
in  .said  village  of  Wellington,  at  or  near  a  point  where  the  Wheeling 
and  Lake  Erie  Railroad  crosses  defendant's  right  of  way,  and  between 
said  Wheeling  and  Lake  Erie  railroad  crossing  and  said  Magyar  street, 
and  had  negligently  and  carelessly  failed  and  neglected  to  construct 
and  maintain  cattle  guards  where  said  public  highway  used  by  the 
public  crosses  said  railroad,  sufficient  to  prevent  domestic  anfimals 
from  going  upon  said  right  of  way  of  defendant  company;  to  wit, 
where  said  defendant's  railroad  crosses  said  Magyar  street.  That  de- 
fendant's omission  to  so  construct  and  maintain  said  cattle  guard  and 
said  fence  allowed  domestic  animals  to  stray  upon  the  tracks  of  de- 
fendant's said  railroad.  That  plaintiff  owned  and  was  possessed  of 
certain  cattle,  about  twenty  dairy  cows,  which  cattle  were  being  un- 
loaded from  a  car  of  the  Wheeling  and  Lake  Erie  Railroad,  which 
crosses  said  defendant  company's  right  of  way;  that  said  cattle  then 
and  there,  on  or  about  said  September  8,  1899,  by  reason  of  the  care- 
lessness and  negligence  of  the  defendant  in  failing  and  neglecting  to 
fence  and  maintain  cattle  guards,  and  without  fault  of  this  plaintiff, 
strayed  upon  the  right  of  way  of  defendant  company. 

"Avers  that  defendant  negligently  and  carelessly  ran  and 
managed  one  of  its  locomotives  with  train  of  cars  attached  thereto 
over  its  said  road  at  said  time  and  place  at  a  high  rate  of  speed,  so 
that  the  same  was  run  against  and  over,  said  cattle,  whereby  four  of 
said  cattle  were  killed  and  others  seriously  injured  at  said  time  and 
place  by  said  train  of  defendant  company. 

"Plaintiff  avers  that  the  defendant  was  guilty  of  negligence  and 
carelessness  in  managing  its  said  train  of  cars  with  locomotive  attached 
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thereto  and  in  failing  to  discover  said  cattle  upon  the  right  of  way 
of  defendant  company,  when,  by  the  exercise  of  ordinary  care,  de- 
fendant might  have  discovered  said  cattle  in  time  to  have  avoided 
killing  or  injuring  them." 

The  demurrer  to  the  defense  set  up  in  the  answer  searches  the 
record,  and  ordinarily  if  the  petition  sets  forth  a  cause  of  action,  which 
is  not  barred  by  the  four-year  limitation,  the  demurrer  should  be  sus- 
tained. 

The  petition  alleges  that  the  defendant  is  a  railroad  company, 
owning  and  operating  a  railroad;  that  it  negligently  and  carelessly 
failed  to  construct  and  maintain  a  fence  sufficient  to  turn  stock  at  a 
certain  point  on  its  railway,  and  negligently  and  carelessly  failed  and 
neglected  to  construct  and  maintain  cattle  guards  where  the  public 
highway  used  by  the  public  crosses  said  railroad,  sufficient  to  prevent 
domestic  animals  from  going  upon  said  right  of  way,  and  that  said 
cattle,  on  the  day  mentioned,  "by  reason  of  the  carelessness  and 
negligence  of  the  defendant  in  failing  and  neglecting  to  fence  and 
maintain  cattle  guards,  and  without  the  fault  of  the  plaintiff,  strayed 
upon  the  right  of  way  of  the  defendant  company." 

Then  if  there  had  followed  an  allegation  that  the  cattle  were 
killed  or  damaged  "by  reason  of  the  want  or  insufficiency  of  such  fence 
or  cattle  guards,  or  any  neglect  or  carelessness  in  the  construction 
thereof,  or  in  keeping  the  same  in  repair,"  the  petition  would  probably 
have  stated  a  cause  of  action  under  the  statute.  But  the  petition  con- 
tains no  such  allegation.  There  is  no  allegation  in  the  petition  that 
the  cattle  were  killed  or  damaged  by  reason  of  the  want  or  insufficiency 
of  such  tenee  or  cattle  guards ;  but  there  is  an  allegation  that, 

"The  defendant  negligently  and  carelessly  ran  and  managed  one 
of  its  locomotives  with  train  of  cars  attached  thereto,  over  its  said 
road  at  said  time  and  place  at  a  high  rate  of  speed,  so  that  the  same 
was  run  against  and  over  said  cattle,  whereby  four  of  said  cattle  were 
killed  and  others  seriously  injured  at  said  time  and  place  by  said  train 
of  defendant  company." 

And  that,  "The  defendant  was  guilty  of  negligence  and  careless- 
ness in  managing  its  said  train  of  cars  with  locomotive  attached  thereto, 
and  in  failing  to  discover  said  cattle  upon  the  right  of  way  of  the  de- 
fendant company,  when  by  the  exercise  of  ordinary  care  defendant 
might  have  discovered  said  cattle  in  time  to  have  avoided  killing  or 
injuring  them." 

It  is  apparent  that  the  petition  does  not  allege  as  a  ground  of  re- 
covery the  killing  of  the  cattle  by  reason  solely  of  defendant's  omission 
to  construct  and  keep  in  good  repair  good  and  sufficient  fences  and 
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cattle  guards  to  turn  stock  along  the  line  of  its  road,  by  reason  of 
which  neglect  and  omission  the  plaintiff's  cattle  were,  run  over  and 
killed. 

The  petition  does  state  facts  sufficient  to  constitute  a  cause  of 
action  under  the  common  law. 

But  it  does  not  clearly  state  facts  sufficient  to  constitute  a  cause  of 
action  for  liability  created  by  the  statute.  And  under  such  circum- 
stances it  seems  to  me  that  the  proper  thing  for  the  court  to  do  is  to 
overrule  the  demurrer. 

I  am  constrained  to  do  this,  for  the  further  reason,  that  if  the  de- 
murrer be  sustained,  then  the  defendant  is  precluded  upon  the  trial 
of  the  case  from  insisting  upon  the  statutes  of  limitation  as  against  its 
common-law  liability,  which  is  clearly  set  forth  in  the  petition — the 
rule  being,  that  the  defense  of  the  statute  of  limitations  must  be  pleaded 
in  order  that  it  may  be  relied  upon  at  the  trial. 

The  statutes  of  limitation  being  a  complete  defense  to  the  common- 
law  liability,  the  petition  ought  to  be  amended  so  as  to  clearly  state 
facts  sufficient  to  constitute  a  cause  of  action  under  the  statute,  and 
should  be  confined  to  that,  so  that  the  defendant  may  squarely  meet 
that  issue  and  not  be  prejudiced  upon  the  trial  of  the  case  by  matters 
which  are  clearly  barred  by  the  statute  of  limitations. 

But  this  is  only  a  suggestion,  for  it  is  sufficient  for  the  disposition 
of  this  demurrer  that  it  does  not  clearly  appear  in  the  petition  that 
said  cattle  were  killed  or  injured  by  reason  of  the  defendant's  omission 
to  construct  and  keep  in  good  repair  good  and  sufficient  fences  and 
cattle  guards,  etc. 

The  demurrer  will,  therefore,  be  overruled  and  exception  noted 
for  the  plaintilf. 
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Trust  Co.  v.  Coal  &  Iron  Co. 

CONTRACTS— MINES  AND  MINING. 

[Franklin  Common  Pleas,  June  19,  1905.] 
Cleveland  Trust  Co.,  Tr.  v.  Columbus  &  H.  Coal  &  Iron  Co. 

1.  Construction  of  Royalty  Clause  of  Sale  of  Minerals. 

Provisions  In  a  contract  granting  mining  rights  in  coal  lands,  that  pro- 
vide for  the  payment  of  a  royalty  of  ten  cents  for  each  ton  of  coal 
mined,  to  be  paid  in  monthly  installments,  and  further  providing  it  to  be 
the  intention  of  the  parties  that  such  monthly  installments  shall  be  in 
an  amount  of  at  least  $416.67,  and  that  a  certain  amount  of  coal  be 
mined  each  year,  are  not  intended  to  fix  ten  cents  per  con  as  an  ex- 
clusive rate  but  that  In  case  the  coal  should  not  be  mined  fast  enough 
the  rate  should  be  higher,  and  such  provision  expressly  provided  for 
a  penalty  in  case  of  a  failure  to  mine  the  stipulated  amount  each  year. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Mines  and  Mining,"  §§  4-14.~ 
Ed.] 

2.  Technical  Words  do  not  Defeat  Intention  of  an  Agreement. 

The  use  of  technical  words  or  phrases  in  an  agreement  or  contract  will  not 
be  allowed  to  defeat  the  manifest  intention  of  the  parties.  Therefore 
the  use  of  such  words  as  "demise,"  "release,"  "mine-let"  and  "royalty" 
will  not  of  themselves  suffice  to  defeat  or  modifx  an  agreement  which 
the  parties  have,  by  the  word3  used,  actually  made. 

[Syllabus  approved  by  the  court.] 

W.  O.  Henderson,  for  plaintiff. 

Out h wait et  Linn  &  Thurman,  for  defendant. 

DILLON,  J. 

A  written  agreement  was  made  on  September  9,  1885,  by  virtue 
of  which  the  defendant  received  the  •exclusive  right,  permission  and 
license  to  enter  upon,  mine  and  remove  the  coal  from  a  tract  of  land  in 
Athens  county,  Ohio.  The  defendant  therein  agreed  to  mine  the  coal 
on  these  premises  and  to  take  it  therefrom  and  pay  a  royalty  on  not  less 
than  fifty  thousand  tons  oif  coal  in  each  and  every  year  thereafter,  and 
to  continue  to  mine  and  to  pay  royalty  until  all  the  coal  that  could  be 
practically  mined  on  the  said  premises  should  be  so  mined  and  paid  for. 
The  defendant  further  bound  itself  to  conduct  such  mining  operations 
in  a  good  and  workmanlike  manner,  so  that  all  the  coal  that  could  b<? 
practically  mined  should  be  mined  and  paid  for.  The  defendant 
further  agreed  to  pay  the  sum  of  ten  cents  per  ton  for  all  lump  coal 
so  mined. 

The  contract  further  provides  and  declares  the  intention  of  the 
parties  to  be  that  such  monthly  payments  under  this  contract  shall  bo 
in  an  amount  of  at  least  $416.67,  and  that  this  payment  shall  be  made 
regularly  ''whether  the  monthly  proportion  of  coal  on  the  basis  of 
fifty  thousand  tons  per  annum  shall  have  been  mined  or  not,  and  that  - 
any  payment  so  made  in  advance  of  coal  actually  mined,  shall  be  ap- 
plied as  royalty  on  the  coal  which  may  be  thereafter  mined  in  excess  of 
the  minimum  amount  herein  provided  for." 
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A  provision  is  further  made  that  if  the  defendant  shall  fail  or 
neglect  for  a  period  of  thirty  days  to  make  such  monthly  payment  the 
lease  may  at  the  option  of  the  first  party  but  not  otherwise,  be  de- 
clared forfeited  and  the  owner  of  the  property  restored  to  his  exclusive 
possession  and  ownership  of  the  premises. 

A  provision  is  further  made  that  in  case  mining  operations  shall 
be  temporarily  interrupted  by  strike  or  means  or  agencies  beyond  its 
control,  the  obligation  to  pay  during  such  time  shall  not  be  enforced, 
but  "that  save  and  except  the  period  or  periods  during  which  the  second 
party  may  be  interrupted  as  aforesaid,  the  second  party  shall  be  deemed 
to  be  liable  for  the  payment  to  the  first  party  or  his  successor  in  said 
trust,  the  amount  of  royalty  which  would  be  due  under  the  terms  of 
this  contract  in  respect  to  coal  mined  each  month  the  same  as  if  said 
coal  had  actually  been  mined." 

The  contract  further  provides  that  "when  the  second  party  shall 
have  mined  and  paid  for  all  the  coal  that  can  be  practically  mined  on 
the  premises  hereby  demised,  and  shall  have  fully  performed  all  the 
covenants  herein  stipulated  by  it  to  be  performed,  the  second  party 
shall  be  permitted  to  remove  from  said  premises  its  tracks  and  fixtures." 

The  petition  alleges  that  no  monthly  payments  have  been  made  since 
May,  1904,  and  asks  for  a  judgment  against  the  defendant  for  $2,083.33 
and  interest. 

The  answer  admits  the  agreement  but  says  that  up  to  and  including 
the  said  month  of  May,  1904,  it  has  paid  to  the  plaintiff  in  all  the  sum 
of  $93,331.96  in  monthly  payments  of  $416.66  each;  but  that  up  to 
said  time  the  defendant  has  mined  and  removed  from  said  premises 
-only  734,325.91  tons  of  coal,  and  that  under  the  royalty  provided  in  said 
agreement ;  to  wit,  ten  cents  a  ton,  the  amount  due  and  payable  for  the 
coal  actually  mined  and  removed  would  be  $73,432.59.  In  other  words, 
that  the  defendant  has  now  paid  to  the  plaintiff  the  sum  of  $19,898.70 
more  than  the  royalty  at  the  rate  of  ten  cents  per  ton  would  amount 
to. 

The  defendant  further  says  that  there  is  now  remaining  in  this 
tract  of  land  yet  to  be  mined  198,570  tons  of  lump  coal  and  no  more, 
and  that  the  royalty  upon  this  coal  when  it  has  been  mined  will  amount 
to  $19,857;  that,  therefore,  the  defendant  having  already  advanced  the 
payment  in  the  sum  of  $19,898.37,  it  will  have  paid  to  the  plaintiff 
$41.37  more  than  the  royalty  of  ten  cents  per  ton  will  amount  to,  and 
that  it  is,  therefore,  entitled  to  mine  all  the  rest  of  the  coal  in  this 
land  without  paying  any  further  royalty. 

The  demurrer  to  this  answer  calls  for  an  interpretation  of  this 
contract. 

In  the  case  cf  Reynolds  v.  Hanna,  7  O.  F.  D.  448  [55  Fed.  Rep. 
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783],  in  construing  a  will  wherein  this  identical  lease  was  involved  the 
court  (Jackson,  J.,)  held  that,  insofar  as  the  question  arose  as  to  the 
construction  of  the  will  and  as  to  what  source  to  credit  the  amounts 
arising  therefrom,  this  agreement  was  a  lease,  and  that  the  funds  aris- 
ing thereunder  were  a  part  of  the  income  of  the  estate  and  should  be 
so  distributed  and  accounted  for. 

The  question  presented  to  this  court  was  not  presented  to  that 
court  nor  was  it  intended  by  the  use  of  the  word  " lease"  to  involve  the 
question  raised  here.  It  must  be  at  once  apparent,  and  it  will  dispense 
with  considerable  argument,  to  say  that  no  particular  nomenclature  or  • 
set  phrases  are  necessary  to  be  used  in  order  to  determine  the  nature  : 
of  this  contract.  Even  the  use  of  technical  words  or  phrases  in  an 
agreement  will  not  be  allowed  to  defeat  the  manifest  intention  of  the 
parties  as  expressed  in  the  instrument,  and,  therefore,  such  words  as 
" demise,"  "release,"  "mine-let,"  and  "royalty,"  etc.,  as  used  by  the 
parties  will  not  of  themselves  be  sufficient  to  defeat  or  modify  the  agree- 
ment which  the  parties  have,  by  the  words  used',  actually  made.  The 
question  before  this  court  is,  What  does  this  contract  mean? 

In  one  sense  it  was  a  sale,  for  it  is  apparent  that  the  moment  the 
coal  was  actually  mined  the  title  passed  from  the  owner  of  the  land  to 
the  defendant  in  this  case. 

The  plaintiff's  contention  is,  that  these  royalties  of  ten  cents  a  ton 
were  in  fact  rentals  and  no  more;  that  the  instrument  in  question  is  a 
lease  and  is  not  a  sale  of  property.  The  contention  of  the  defendant  is 
that  this  agreement,  considered  in  its  entirety,  is  strictly  a  royalty  con- 
tract, and  that  the  intention  of  the  parties  as  shown  by  this  agreement 
was  to  limit  the  payment  from  the  defendant  to  the  owners  of  this  prop- 
erty to  the  rate  of  ten  cents  per  ton  for  the  coal  actually  in  the  land 
and  no  more,  and  that  having  paid  that  amount  of  royalty  they  are 
now  released  from  any  further  payments. 

Probably  the  most  important  clause  of  this  contract  is  the  one 
quoted  above  where  it  is  expressly  declared  to  be  the  intention  of  the 
parties  that  a  payment  of  $416.67  shall  be  made  each  month,  whether 
the  monthly  proportion  of  coal  shall  have  been  mined  or  not.  If  we 
stop  at  this  point  to  analyze  the  contract  it  would  be  evident  in  the 
absence  of  any  other  provisions  that  the  contention  of  the  defendant 
here  could  not  prevail,  because  up  to  this  point  it  is  apparent  that  the 
amount  to  be  paid  should  be  $416.67  whether  they  mined  any  coal  or 
not,  and  the  provision  of  ten  cents  per  ton  was  simply  a  favor  to  the 
defendant  and  is  a  limit  beyond  which  the  owner  of  the  property  could 
not  demand.  The  clause  so  far  would  show  that  not  only  was  one  of 
the  considerations  of  this  contract  definitely  fixed  as  to  guarantee  and 
secure  to  the  owner  of  the  premises  a  speedy  and  diligent  mining  of 
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the  coal,  but  the  nirties  themselves  agree  that  however  small  an  amount 
of  coal  may  be  mined  the  value  of  this  property  under  this  contract 
shall  be  in  the  sum  of  $416.67  per  month,  subject  only  to  the  limitation 
which  follows. 

At  this  point,  we  see  the  parties  preparing  for  a  condition  which 
might  exist;  to  wit,  that  in  the  ordinary  conduct  of  the  business  there 
might  be  occasions  when  the  defendant  would  mine  only  half  that 
amount  of  coal — that  is  to  say  that  while  they  would  be  compelled  to 
pay  $416.67  as  a  matter  of  fact  they  might  only  mine  a  less  amount  of 
coal  than  was  their  privilege  for  said  sum.  To  provide  for  ,any  such 
natural  fluctuation  the  clause  continues  that  "Any  payment  so  made  in 
advance  of  coal  actually  mined  shall  be  applied.' '  How?  To  one  ex- 
clusive source,  to  wit:  "On  the  coal  which  may  be  thereafter  mined 
in  excess  of  the  minimum  amount  herein  provided  for."  This  contract, 
therefore,  means  that  the  rate  of  ten  cents  per  ton  of  coal  was  not  an 
exclusive  rate  that  they  were  to  pay,  but  that  in  case  they  did  not 
mine  the  coal  fast  enough  the  rate  should  be  higher,  and  this  was  the 
penalty  expressly  provided  for  in  case  they  operated  the  mines  slower 
than  provided  for. 

It  is  claimed  that  this  construction  of  the  contract  will  be  uncon- 
scionable and  will  result  in  compelling  the  defendant  to  pay  to  the^ 
plaintiff  a  larger  sum  than  ten  cents  per  ton  royalty. 

To  the  last  part  of  this  contention  the  court  must  agree,  but  that 
it  would  be  unconscionable  the  court  cannot  agree,  because  the  parties 
themselves  have  expressly  provided  that  under  certain  conditions  the 
" royalty' '  or  payment  will  as  a  matter  of  fact  exceed  ten  cents  per  ton 
for  all  the  coal  actually  mined;  by  the  contract  itself  the  parties  have 
provided  for  only  one  place  to  which  the  surplus  money  may  be  ap- 
plied and  that  is  to  the  coal  which  is  thereafter  mined  "in  excess  of  the 
minimum  amount  herein  provided  for." 

The  case  of  Tod  v.  Stambaugh,  37  Ohio  St.  469,  is  quite  in  point, 
although  the  decision  discussing  the  subject-matter  is  very  brief. 

The  conclusion,  therefore,  to  which  this  court  has  come  is,  that  the 
demurrer  to  the  answer  is  sustained. 

If  the  defendant  does  not  desire  to  further  plead,  a  final  judg- 
i  ment  will  be  entered;  otherwise  ten  days  given  in  which  to  amend. 
i£  Exceptions  will  be  noted. 
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Dougherty  v.  Traction  Co. 

CARRIERS— NEGLIGENCE— STREET  RAILWAYS. 

[Superior  Court  of  Cincinnati,  Special  Term,  January  2,  1907.] 
William  Dougherty  v.  Cincinnati  Trac.  Co.,  etc. 

1.  Negligence  Is  the  Violation  ob  Omission  of  Some  Legal  Duty. 

Negligence  is  not  to  be  Inferred  from  the  mere  act  or  omission  of  one, 
where  he  is  not  shown  to  have  violated  a  legal  duty  incumbent  upon 
him. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  {{  1-9.— Ed.] 

2.  Facts  to  Relieve  Suspicion  of  Contbibutobt  Negligence  must  be  Pleaded.   . 

One  who  attempts  to  board  a  street  car  before  it  has  stopped  in  response 
to  his  signal,  is  burdened  with  a  suspicion  of  contributory  negligence,  to 
be  relieved  of  which  facts  must  be  affirmatively  pleaded. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  {{  519-527. — Ed.] 

3.  Relation  of  Cabbieb  and  Passenger  Begins,  when. 

The  relation  of  carrier  and  passenger,  between  one  hailing  a  car,  intend- 
ing to  take  passage  thereon,  and  a  street  railway  company,  begins  only 
when  the  car  is  stopped  at  a  usual  stopping  place  in  response  to  a 
signal  from  an  intending  passenger. 

[For  other  cases  in  point,  see  2  Cyc.  Pig.,  "Carriers,"  S§  438-470;  7  Cyc. 
Dig.,  "Street  Railways,"  9!  476-485.— Ed.] 

4.  Facts  Constituting  Negligence  must  be  Pleaded  with  Cebtainty. 

In  an  action  for  injuries  resulting  from  alleged  negligence  of  a  street 
railway  company,  in  starting  a  car  while* plaintiff  was  in  the  act  of  board- 
ing same,  all  of  the  facts  upon  which  the  assumption  of  negligence  is 
to  rest  must  be  pleaded  with  certainty. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Carriers,"  §8  614-622;  6  Cyc. 
Dig.,  "Negligence,"  §§  489-518.— Ed.] 

[Syllabus  approved  by  the  court] 

Demurrer  to  petition. 

T.  R.  Snyder  and  T.  L.  Michie,  for  plaintiff. 
E.  Q.  Kinkead,  for  defendant. 

HOSEA,  J. 

The  material  allegations  of  the  petition,  on  this  demurrer,  are, 
that  the  plaintiff,  at  a  certain  date,  at  10 :30  p.  m.,  stood  at  the  corner  of 
two  streets  and  hailed  a  car,  intending  to  become  a  passenger; 
that  the  car,  in  response  to  his  signal,  "slowed  down;"  that  plaintiff 
took  hold  of  the  handle  bars  and  was  in  the  act  of  stepping  upon  the 
rear  platform  when  the  car  was  suddenly  started  with  great  speed, 
whereby  he  was  thrown  to  the  street  and  injured. 

These  allegations  do  not  necessarily  imply  negligence.  Under  them 
a  condition  of  fact  could  be  shown,  by  literal  proof  under  the  issue,  upon 
which  no  negligence  whatever  might  appear,  and  upon  which  no  in- 
ference of  negligence  could  be  based.  The  rule  is  well  established  that 
negligence  is  not  to  be  inferred  from  the  mere  act  or  omission  of  the 
defendant.  It  must  be  further  shown  that  in  such  act  or  omission  the 
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defendant  violated  some  legal  duty  incumbent  upon  him.  Shearman  & 
Redfield,  Negligence  paragraph  57  and  paragraph  15.  The  plaintiff 
must  state  and  prove  facts  sufficient  to  show  what  the  duty  is,  and  that 
the  defendant  owes  it  to  him.  Hayes  v.  Railway,  111  U.  S.  228  [4  Sup. 
Ct.  Eep.  369;  28  L.  Ed.  410] ;  Peck  v.  Batavia,  32  Barb.  634;  Cusick  v. 
Adams,  115  N.  Y.  55  [21  N.  E.  Rep.  673;  12  Am.  St.  Rep.  772]. 

Taking  the  facts  pleaded,  omitting  mere  conclusions  of  law,  it  appears 
« that  the  particular  act  charged  is,  starting  the  car  while  plaintiff  was  in 
!  the  act  of  stepping  on  the  same.  The  plaintiff  pleads  in  the  capacity  of 
a  passenger,  because,  as  he  says,  he  hailed  the  car  intending  to  take  pas- 
sage, and  the  car  had  slowed  down.  This  is  manifestly  insufficient.  The 
general  rule  is,  that  a  contract  of  passage  begins  only  when  the  car  is 
stopped  at  a  usual  stopping  place,  in  response  to  a  signal  from  an  in- 
tending passenger.  Obviously  the  range  of  pleading  admitting  ex- 
ceptions under  the  rule  must  be  very  limited,  indeed.  The  cited  cases 
on  that  subject  use  descriptive  terms  indicating  this.  To  get  upon  a  car 
in  motion,  before  it  is  stopped  in  response  to  the  signal,  and  more 
especially  at  night,  necessarily  raises  a  suspicion  of  contributory  negli- 
gence. Necessarily,  therefore,  facts  must  be  pleaded  to  relieve  this  sus- 
picion. 

The  allegations,  moreover,  do  not  show  the  plaintiff  was.  at  a 
crossing  or  place  where  cars  usually  stop  to  take  on  or  discharge  pas- 
sengers, or  at  a  place  where  the  cars  are  accustomed  to  stop  generally 
and  without  reference  to  special  crossings,  on  signal.  To  say  that 
plaintiff  stood  at  the  corner  of  an  intersecting  street  does  not  imply 
either  of  these  conditions.  Nor  is  this  omission  aided  by  an  allegation 
that  the  motorman  or  conductor  actually  saw  the  plaintiff  in  the  act 
of  getting  on,  or  even  that  they  saw  him  at  all.  The  allegation  that 
the  car  "slowed  up"  in  response  to  a  signal  is  a  conclusion  based  upon 
no  pleaded  fact.  It  is  manifestly  a  mere  assumption.  Even  the  start- 
ing of  a  car  from  complete  stoppage,  while  one  is  in  the  act  of  getting 
on,  may  not  imply  negligence.  Packard  v.  Traction  Co.  12  Circ.  Dec. 
822  (22  R.  578). 

Our  Supreme  Court  has  repeatedly  held  that  the  facts  consti- 
tuting the  negligence  must  be  pleaded.  For  it  is  not  the  act  or  omission 
of  the  defendant  that  is  the  gravamen  of  the  action,  but  the  breach  of 
duty  in  respect  of  such  act  or  omission.  Negligence,  therefore,  is  not 
susceptible  of  direct  proof,  but  must,  by  the  nature  of  things,  be  a 
deduction  from  proved  facts.  It  follows  that  the  facts  and  all  the 
facts  upon  which  the  assumption  of  negligence  is  to  rest  must  be 
pleaded  with  certainty.  These  principles  rest  upon  familiar  authority 
and  require  no  additional  citations. 

The  demurrer  is  sustained. 
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MONOPOLIES— INDICTMENTS  AND  INFORMATIONS. 

[Hamilton  Common  Pleas,  March  23,  1907.] 
State  op  Ohio  v.  Ice  Delivery  Co.  et  al. 

1.  Joinder  of  Offenses  in  One  Count  of  Indictment. 

An  Indictment  which  charges  in  one  count  the  commission  of  several 
offenses  of  the  same  general  character,  committed  at  the  same  time 
and  forming  part  of  the  same  transaction,  is  not  bad  for  duplicity.      ^ 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Indictments  and  Informations,"  £ 
5§   406-428.— Ed.]  £ 

2.  Chabging  One  Offense  in  Several  Ways.  r 

An  indictment  which  charges  in  a  single  count  conjunctively  several 
different  ways  of  committing  an  offense  described  in  the  statute  dis- 
junctively, is  not  bad  for  duplicity. 

3.  Stating  Venue  in  Indictment  against  Monopolies. 

In  an  indictment  under  the  Valentine  antitrust  act  against  individuals, 

firms,   partnerships,  corporations  or  associations,  or  any  two  or  more 

of  them,  it  is  not  necessary  to  aver  that  the  trust  or  illegal  combination 

exists  or  does  business  in  the  county  in  which  the  indictment  is  formed. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Indictments  and  Informations," 

§§  51-56.— Ed.] 

4.  What  Constitutes  an  Offense  under  Valentine  Antitrust  Law. 

No  overt  act  need  be  charged  in  the  indictment  against  the  persons, 
firms,  partnerships,  corporations  or  associations  mentioned  in  Sec.  1 
of  the  Valentine  act  The  mere  membership  In  the  illegal  combination  ' 
or  trust  is  sufficient  to  constitute  an  offense  under  said  act  and  in  such 
case  the  venue  of  the  indictment  is  the  county  where  such  members 
of  said  combination  reside  or  exist,  without  reference  to  where  the 
trust  itself  as  an  entity  exists  or  does  business. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Monopolies,"  §§  28-50.— Ed.] 

5.  Sufficiency  and  Requisites  of  Indictment  against  Agents  or  Employees 
of  a  Monopoly. 

Laning  7589  (B.  4427-4)  distinguishes  between  two  classes  of  persons 
who  may  become  liable  under  the  act,  viz:  First,  "any  person  who 
may  become  engaged  in  any  such  conspiracy  or  take  part  therein,  or 
aid  or  advise  in  its  commission,"  and,  second,  "any  person  who  shall  v 
as  principal,  manager,  director,  agent,  servant  or  employer,  or  in  any 
other  capacity,  knowingly  carry  out  any  of  the  stipulations,  purposes, 
prices/rates  or  furnish  any  information  to  assist  in  carrying  out  such 
purposes  or  orders  thereunder  or  in  pursuance  thereof."  In  an  in- 
dictment charging  any  person  in  the  first  of  said  classes  with  a  violation 
of  the  act,  knowledge  need  not  be  averred  nor  proven,  but  knowledge 
must  be  averred  and  proven  in  an  indictment  against  any  member 
of  the  second  class. 

[Syllabus  by  the  court.] 

1  H.  M.  Rulison,  F.  Morris,  L.  B.  Sawyer  and  C.  O.  Rose,  for 

plaintiff: 

Indictment  Had  for  duplicity  denied.  Hale  v.  State,  58  Ohio  St. 
676,  679  [51  N.  E.  Rep.  154]. 

No  overt  act  is  necessary  to  be  charged,  as  the  crime  of  conspiracy 
is  complete  with  the  combination.    Limber  v.  State,  28  0.  C.  C.  761. 

Miller  Outcalt,  Oscar  Stoehr,  Harmon,  Colston,  Goldsmith  & 
Hoadly,  Paxton  &  Warrington,  Thomas  Darby,  A.  G.  Turnipseed 
a-nd  H.  L.  Gordon,  for  defendants. 
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BROMWELL,  J. 

The  grand  jury  of  Hamilton  county  returned  an  indictment  against 
the  Ice  Delivery  Company  and  the  other  defendants  herein,  charging 
that  said  defendants — 

"On  the  fifteenth  day  of  June,  in  the  year  1906,  with  force  and 
arms,  at  the  county  of  Hamilton  aforesaid,  were  active  members  of, 
acted  with  and  in  pursuance  of,  and  aided  and  assisted  in  carrying  out 
the  purposes  of  an  association  of  persons,  firms,  partnerships  and  cor- 
porations, the  said  association  being  organized  for  the  following  pur- 
poses, to  wit : 

"First.  To  create  and  carry  out  restrictions  in  trade  and  com- 
merce in  ice. 

"Second.    To  increase  the  price  of  a  certain  commodity,  to  wit,  ice. 

"Third.  To  prevent  competition  in  the  manufacturing,  making, 
purchase  and  sale  of  a  certain  commodity,  to  wit,  ice. 

"Fourth.  To  fix  at  a  certain  standard  and  figure,  whereby  the 
price  of  ice,  an  article  of  merchandise  intended  for  sale,  barter,  use  and 
consumption  in  the  state  of  Ohio,  to  the  public  and  consumer  was  con- 
trolled, then  and  there,  by  said  association,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Ohio." 

To  this  indictment  the  defendants  have  filed  a  motion  to  quash  on 
the  following  grounds,  viz. : 

' '  That  there  are  defects  upon  the  face  of  the  record  in  this,  to  wit : 

"First.  Said  indictment  contains  a  charge  of  more  than  one  of- 
fense. 

"Second.  The  indictment  contains  no  allegation  as  to  where  the 
alleged  association  existed. 

"Third.  The  indictment  contains  no  allegation  in  the  first  three 
clauses  of  purposes  named,  of  any  intention  to  restrict  trade,  increase 
the  price  of,  or  prevent  competition  in  ice  in  the  state  of  Ohio. 

"Fourth.  The  indictment  fails  to  show  or  set  forth  the  manner  in 
which  the  price  of  ice  was  fixed,  or  controlled. 

"Fifth.  The  indictment  contains  no  allegation  of  knowledge  of 
the  purposes  of  the  association  on  the  part  of  the  defendants,  or  that 
any  of  the  defendants  performed  any  act  in  violation  of  said  section. 

"Sixth.     Other  defects  apparent  upon  the  record/ ' 

Under  Rev.  Stat.  7249  (Lan.  11003),  "A  motion  to  quash  may  be 
made  in  all  cases  where  there  is  a  defect  apparent  upon  the  face  of  the 
record,  including  defects  in  the  form  of  the  indictment,  or  in  the  man- 
ner in  which  an  offense  is  charged.' ' 

It  is  sometimes  difficult  to  distinguish  between  proper  grounds  for 
a  motion  to  quash  and  those  for  a  demurrer;  but,  although  the  state 
suggests  that  some  of  the  grounds  alleged  in  this  ease  might  more  prop- 
erly be  urged  by  demurrer  than  by  motion  to  quash  we  shall,  for  the 
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purposes  of  this  ease,  consider  all  of  the  reasons  set  forth  in  the  motion 
we  are  considering  as  being  appropriate  to  that  motion  and  will  pass 
upon  them  in  the  order  in  which  they  are  presented. 

1.    As  to  duplicity  in  the  indictment. 

The  defendant  claims  that  "Said  indictment  contains  a  charge  of 
more  than  one  offense,  and  that  it  sets  out,  in  one  count,  the  violation 
of  each  of  the  subdivisions  of  the  first  section  of  the  so-called  Valentine 
antitrust  act,"  and  that  by  reason  thereof,  it  must  be  defective  for 
duplicity. 

To  support  this  contention  defendant  cites  the  case  of  State  v. 
Gage,  72  Ohio  St.  210  [73  N.  E.  Rep.  1078],  and  particularly,  the  lan- 
guage of  the  court  in  that  case  as  found  on  page  229. 

This  was  a  suit  brought  under  the  so-called  Valentine-Stewart  anti- 
trust law,  .93  0.  L.  143,  (Lan.  7586  to  7597;  B.  4427-1  to  4427-12),  be- 
ing the  same  act  under  which  the  indictment  is.  brought  in  this  case. 

The  following  are  the  sections  of  said  act  involved  in  the  present 
proceeding  : 

Laning  7586  (B.  4427-1).  "A  trust  is  a  combination  of  [1]  cap- 
ital, [2]  skill  or  [3]  acts  by  two  or  more  [a]  persons,  [b]  firms,  [c] 
partnerships,  [d]  corporations  [e]  or  associations  of  persons,  or  of  any 
two  or  more  of  them  for  either,  any  or  all  of  the  following  purposes : 

"1.    To  create  or  carry  out  restrictions  in  trade  or  commerce. 

"2.  To  limit  or  reduce  the  production,  or  increase,  or  reduce  the 
price  of  merchandise  or  any  commodity. 

"3.  To  prevent  competition  in  manufacturing,  making,  transpor- 
tation, sale  or  purchase  of  merchandise,  produce  or  any  commodity. 

"4.  To  fix  at  any  standard  or  figure  *  *  *  any  article  or 
commodity  of  merchandise,  produce  or  commerce  intended  for*  sale, 
barter,  use  or  consumption  in  this  state,"  whereby — i.  e.,  by  the  standard 
or  figure  fixed — its  price  to  the  public  or  consumer  shall  in  any  man- 
ner be  controlled  or  established. 

Laning  7589  (B.  4427-4).  "Any  violation  of  either  or  all  of  the 
provisions  of  this  act  shall  be  and  is  hereby  declared  a  conspiracy 
against  trade,  and  any  person  who  may  become  engaged  in  any  such 
conspiracy  or  take  part  therein,  or  aid  or  advise  in  its  commission,  or 
who  shall  as  principal,  manager,  director,  agent,  servant  or  employer, 
or  in  any  other  capacity,  knowingly  carry  out  any  of  the  stipulations, 
purposes,  prices,  rates,  or  furnish  any  information  to  assist  in  carrying 
out  such  purposes,  or  orders  thereunder  or  in  pursuance  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  fifty  ($50)  dollars  nor  more  than 
five  thousand  ($5,000)  dollars,  or  be  imprisoned  not  less  than  six  months 
nor  more  than  one  year,  or  by  both  such  fine  and  imprisonment.  Each 
day's  violation  of  this  provision  shall  constitute  a  separate  offense." 

Laning  7590  (B.  4427-5).  "In  any  indictment  for  any  offense 
named  in  this  act,  it  is  sufficient  to  state  the  purpose  or  effects  of  the 
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trust  or  combination.  And  that  the  accused  is  a  member  of,  acted  with 
or  in  pursuance  of  it,  or  aided  or  assisted  in  carrying  out  its  purposes, 
without  giving  its  name  or  description,  or  how,  when  and  where  it  was 
created." 

Laning  7591  (B.  4427-6).  "In  prosecutions  under  this  act,  it  shall 
be  sufficient  to  prove  that  a  trust  or  combination,  as  defined  herein, 
exists,  and  that  the  defendant  belonged  to  it,  or  acted  for  or  in  con- 
nection with  it,  without  proving  all  the  members  belonging  to  it,  or 
proving  or  producing  any  article  of  agreement,  or  any  written  instru- 
ment on  which  it  may  have  been  based;  or  that  it  was  evidenced  by  * 
any  written  instrument  at  all.  The  character  of  the  trust  or  combina- 
tion alleged  may  be  established  by  proof  of  its  general  reputation  as 
such." 

Laning  7594  (B.  4427-9).  "That  the  provisions  hereof  shall  be 
held  cumulative  of  each  other  and  of  all  other  laws  in  any  way  affect- 
ing them  now  in  force  in  this  state.' ' 

The  indictment  against  Gage,  in  State  v.  Gage,  supra,  page  211, 
charged  that  he, 

"Said  Perley  W.  Gage,  late  of  said  county  of  Delaware,  was  an 
active  member  of,  acted  with  and  in  pursuance  of,  aided  and  assisted  in 
carrying  out  the  purposes  of  the  Delaware  Coal  Exchange,  an  associa- 
tion of  persons  organized  for  the  purpose  of  preventing  competition 
in  the  sale,  and  to  maintain  a  uniform  and  graduated  figure  for  the 
sale  of  coal,  and  to  directly  preclude  a  free  and  unrestricted  competition 
among  the  members  of  said  association,  purchasers  and  consumers  in 
the  sale  and  transportation  of  coal,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Ohio." 

The  defendant  demurred  to  the  indictment  on  the  grounds : 

First.  "That  the  facts  charged  do  not  constitute  an  offense  against 
the  laws  of  Ohio. 

Second.  "That  the  statute  under  which  the  indictment  was  pre- 
sented is  unconstitutional  and  void." 

The  demurrer  was  overruled,  plea  of  guilty  entered,  sentence  of 
fine  and  motion  of  arrest  of  judgment,  which  was  overruled. 

The  court  decided  that  the  act  was  constitutional  and  that  the  in- 
dictment was  sufficient  to  charge  the  offense. 

The  question  of  duplicity  was  not  raised  either  by  motion  or  de- 
murrer, although  the  indictment  shows  that  the  defendant  was  charged 
with  being  a  member  of  an  association  *  *  *  organized  for  the  pur- 
pose of  "preventing  competition  in  the  sale  of  coal" — which  charge  re- 
lates to  the  third  paragraph  of  Sec.  1  of  the  act — and  also  "to  maintain 
a  uniform  and  graduated  figure  for  the  sale  of  coal"  which  relates  to 
the  fifth  paragraph,  and  also  "to  directly  preclude  a  free  ancLunre- 
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stricted  competition  among  the  members,  etc.,"  which  relates  also  to  the 
fifth  paragraph. 

According  to  the  theory  of  the  defense  in  this  case  the  indictment 
in  State  v.  Gage,  supra,  was  defective  because  three  separate  and  dis- 
tinct offenses  were  charged  in  one  count,  one  made  so  by  paragraph  3 
of  the  act  and  the  other  two  by  paragraph  5. 

But  it  is  a  familiar  rule  of  pleading  that  a  demurrer  "  searches  the 
whole  record ;"  and,  as  the  Supreme  Court  had  this  indictment  before 
it  on  demurrer,  it  was  its  duty  to,  and  no  doubt  it  did,  examine  the 
indictment  for  other  defects  than  those  alleged  especially  as  ground  for 
demurrer;  the  fact  that  the  court  made  no  such  criticism  upon  the  in- 
dictment in  that  case  would  seem  to  be  conclusive  against  the  claim  of 
duplicity  charged  in  the  present  case  which  resembles  the  Qage  indict- 
ment and  differs  from  it  only  in  setting  forth  four  of  the  methods  and 
purposes  of  the  combination  instead  of  three  as  in  that  case. 

But  we  do  not  have  to  rely  on  that  case  alone  in  reaching  this  con- 
clusion. The  following  citations  from  Ohio  cases  seem  to  make  clear 
the  rule  as  to  duplicity  in  a  single  count  in  an  indictment. 

In  the  case  of  Foster  v.  State,  1  Circ.  Dec.  261  (1  R.  467),  three 
persons  were  indicted  for  three  several  acts,  each  of  which  was  a  viola- 
tion of  law.  But  the  court  held  that,  as  but  a  single  general  offense  was 
charged,  and  the  three  defendants  might  have  been  found  guilty  either 
as  principals  or  as  aiders  and  abettors,  of  each  of  the  offenses,  the  indict- 
ment was  not  bad  for.  duplicity. 

In  the  case  of  Blair  v.  State,  3  Circ.  Dec.  242  (5  R.  496),  the  in- 
dictment charged  defendant  with  an  assault  with  intent  to  rob,  an  at- 
tempt to  perpetrate  a  robbery,  and  with  murder,  all  in  one  count.  A 
demurrer  was  filed  charging  duplicity.    The  court  said,  page  245 : 

"So  that,  conceding  for  the  sake  of  argument,  that,  omitting  the 
alleged  independent  charge  of  assault  with  intent  to  rob,  the  indictment 
sufficiently  charges  an  ' attempt  to  perpetrate  a  robbery,'  how  is  plain- 
tiff in  error  injured  by  two  averments  of  the  same  attempt,  or  two 
averments  of  some  of  the  facts  amounting  to  .such  attempt  to  rob? 

"Not  all  indictments  charging  two  offenses  in  one  and  the  same 
count  are  bad.    Breese  v.  State,  12  Ohio  St.  146.' ' 

In  the  case  of  State  v.  Bauer,  1  Dec.  199  (1  N.  P.  103),  tried  before 
Judge  Evans  of  this  court,  two  of  the  counsel  for  defendants  in  the 
present  case  represented  opposite  sides.  The  charge  was  soliciting  a 
bribe.  The  language  of  the  indictment  was  in  the  conjunctive,  i.  e., 
"with  respect  to  his  action,  vote,  opinion,  and  judgment,' '  while  the 
language  of  the  statute  under  which  it  was  drawn  was  in  the  disjunc- 
tive, i.  e.,  "with  respect  to  his  action,  vote,  opinion  or  judgment." 

A  motion  to  quash  for  duplicity  was  overruled,  the  court  citing 
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Watson  v.  State,  39  Ohio  St.  123;  State  v.  Conner,  30  Ohio  St.  405; 
Mackey  v.  State,  3  Ohio  St.  363. 

In  the  case  of  Mackey  v.  State,  supra,  the  third  syllabus  reads  as 
follows : 

"An  allegation  of  uttering  a  'false,  forged,  and  counterfeited  bank 
note/  is  not  bad  for  repugnancy." 

Here,  according  to  contention  of  defendants  in  this  case  (and  as 
claimed  in  the  case  cited),  are  three  distinct  offenses,  viz.:  uttering  a 
false  note,  uttering  a  forged  note,  and  uttering  a  counterfeit  note.  It 
is  true  that,  the  statement  of  this  case  does  not  inform  us  whether  these 
three  offenses  were  charged  in  a  single  count  or  in  several;  but  the 
natural  inference  from  the  manner  in  which  they  are  grouped  in  the 
syllabus  would  be,  that  they  were  in  a  single  count.  The  court  did  not 
pass  upon  the  question  of  duplicity  but  did  upon  the  question  of  re- 
pugnancy as  above. 

In  the  case  of  Breese  v.  State,  12  Ohio  St.  146  [80  Am.  Dec.  340], 
there  was  but  one  count  which  contained  a  charge  of  burglary  and  also 
a  charge  of  larceny.  Demurrer  filed  for  duplicity  because  the  "indict- 
ment contains  but  one  count  charging  two  distinct  crimes — burglary, 
a  penitentiary  offense  and  larceny,  punishable  only  by  fine  and  im- 
prisonment in  the  county  jail. ' ' 

The  court,  while  stating  the  general  rule  to  be,  that  two  distinct 
crimes  or  offenses  cannot  properly  be  shown  in  the  same  count  of  an 
indictment,  also  stated  that  this  rule  was  by  no  means  of  universal  ap- 
plication and  that  one  of  the  exceptions,  as  well  established  as  the  rule 
itself,  is,  that  a  burglary  and  larceny,  committed  at  the  same  time,  may 
be  thus  united.  The  court  thinks  that  the  clause,  "committed  at  the 
same  time,"  taken  in  connection  with  the  fact  that  the  two  offenses  while 
distinct  crimes,  grew  out  of,  and  formed  parts  of,  the  same  transaction, 
is  the  key  to  this  decision. 

In  the  case  of  the  State  v.  Hennessey,  23  Ohio  St.  339  [13  Am. 
Rep.  253],  the  syllabus  is: 

"Where  several  articles  of  property  are  stolen  at  the  same  time, 
the  transaction  being  the  same,  the  whole,  although  they  belong  to  dif- 
ferent owners,  may  be  embraced  in  one  count  of  the  indictment  and  the 
taking  thereof  charged  as  one  offense/ ' 

The  indictment  was  for  larceny.  The  second  count  charged  the 
stealing  of  certain  articles  belonging  to  one  person,  and  also  the  stealing 
of  certain  other  articles  belonging  to  another  person,  the  values  being 
separately  stated.     The  court  held  as  above. 

In  the  case  of  State  v.  Conner,  30  Ohio  St.  405,  the  first  syllabus 
is  as  follows : 

"Under  the  act  'to  provide  against  the  evils  resulting  from  the 
sale  of  intoxicating  liquors  in  the  state  of  Ohio*  [52  O.  L.  153]  (2  S. 
&  C.  1431)   [4  Curwen  2669;  see  Eev.  Stat.  6940  (Lan.  10589)  et  seq.], 
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a  count  in  an  indictment  charging  that  the  defendant  unlawfully,  etc., 
sold  intoxicating  liquors  to  one  'being  then  and  there  intoxicated  and 
in  the  habit  of  getting  intoxicated/  defendant  knowing,  etc.,  is  not  bad 
for  duplicity." 

This  was  an  indictment  in  which  it  was  claimed  that  in  the  third 
count  two  distinct  offenses  were  charged,  viz.:  That  of  selling  to  a 
person  intoxicated  and  that  of  selling  to  a  person  in  the  habit  of  getting 
intoxicated,  and  that  it  was  bad  for  duplicity.  The  court  said,  page 
406: 

"The  offense  is  but  a  single  one.  There  is  but  one  sale  of  liquor, 
and  but  one  person  to  whom  it  was  sold.  The  fact  that  such  person 
represents  two  characters,  under  the  statute,  does  not  make  the  offense 
double.  *  *  *  It  is  universally  laid  down,  that  where  the  offense  is 
thus  marked  by  the  disjunctive  'or,'  "  [in  the  statute  defining  it],  "the 
indictment  may  well  charge  by  substituting  'and.' 

"Bishop,  Statutory  Crimes  Sec.  383,  speaking  of  the  alternative 
crimes,  says:  'If  an  indictment  is  to  be  drawn  on  a  statute  in  alterna- 
tive clauses,  the  pleader,  as  a  general  rule,  *  *  *  may  elect  to  charge 
no  more  than  constitutes  an  offense  within  one  clause,  or  he  may  pro- 
ceed upon  two  clauses,  or  three,  or  all,  as  he  deems  best,  and  all  in  a 
single  count,  employing  the  conjunctive  'and,'  when  the  statute  has  the 
disjunctive  'or.'  " 

In  the  case  of  Jackson  v.  State,  39  Ohio  St.  37,  the  first  syllabus  is 
as  follows: 

"A  count  in  an  indictment  in  which  the  defendant  is  charged  with 
robbery  and  with  murder  while  in  the  commission  of  the  robbery,  and 
in  which  it  is  alleged  that  the  blows  which  caused  death  were  struck  by 
the  defendant  with  a  piece  of  iron,  a  sledge  and  a  shovel,  is  not  bad  for 
duplicity;  the  state  cannot  be  required  to  elect  upon  a  trial  on  such 
count,  and  evidence  of  the  robbery  and  the  use  of  each  of  the  imple- 
ments in  producing  death  is  admissible." 

In  the  case  of  Watson  v.  State,  39  Ohio  St.  123,  the  second  clause 
of  the  syllabus  is  as  follows : 

"A  single  count  in  such  indictment,  which  charged  that  B  was  a 
member  of  the  house,  and  also  a  member  of  a  standing  committee  of 
such  house  to  which  the  bill  was  referred,  and  that  the  offer  or  promise 
was  made  to  influence  his  vote  therefor  in  the  house,  and  his  vote  for 
a  favorable  report  thereon  in  the  committee,  is  not  bad  for  duplicity. 
The  charge  thus  made  constitutes  but  one  offense  under  the  statute." 

In  the  case  of  Hale  v.  State,  58  Ohio  St.  676  [51  N.  E.  Rep.  154], 
the  first  two  clauses  of  the  syllabus  are  as  follows: 

"1.  When  an  offense  against  a  criminal  statute  may,  in  the  same 
transaction,  be  committed  in  one  or  more  of  several  ways,  as  therein 
provided,  the  indictment  may,  in  a  single  count,  charge  its  commission 
in  any  or  all  of  the  ways  specified,  if  they  are  not  repugnant. 
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"2.  An  indictment  drawn  under  the  act  'to  regulate  the  practice 
of  medicine  in  the  state  of  Ohio'  (92  0.  L.  44),  which  charges  that  the 
defendant,  without  having  complied  with  the  provisions  of  the  act,  for 
a  fee  prescribed,  directed,  and  recommended  for  the  use  of  a  person 
named,  a  drug  medicine,  and  agency,  put  up  in  a  paper  box  on  which 
he  wrote  directions  to  which  he  signed  his  name  and  appended  thereto 
the  letters  *M.  D./  is  not  bad  for  duplicity/ ' 

It  was  contended  in  this  case  (page  679)  that  as  the  indictment, 
in  the  same  count,  charged  that  the  accused  prescribed  a  medicine  for 
the  use  of  a  person  named,  and  appended  the  letters  "M.  D."  to  his 
name  subscribed  to  directions  written  on  the  package  for  the  use  of  the 
medicine,  two  distinct  offenses  were  charged  and  the,  indictment  there- 
fore bad  for  duplicity.    The  court  said,  page  679: 

"It  appears  to  be  a  well-settled  rule  of  criminal  pleading  that, 
when  an  offense  against  a  criminal  statute  may,  in  the  same  transac- 
tion, be  committed  in  one  or  more  of  several  ways,  as  therein  provided, 
the  indictment  may,  in  a  single  count,  charge  its  commission  in  any  or 
all  -of  the  ways  specified  in  the  statute,  if  they  are  not  repugnant ;  and 
proof  of  any  one  of  them  will  sustain  the  indictment.  This  rule -is 
more  fully  stated  in  Bishop,  New  Criminal  Procedure  Sec.  436,  as  fol- 
lows: 

"  'A  statute  often  makes  punishable  the  doing  of  one  thing,  or 
another,  sometimes  specifying  a  considerable  number  of  things.  Then 
by  proper  and  ordinary  construction  a  person  who,  in  one  transaction 
does  all,  violates  the  statute  but  once,  and  incurs  only  one  penalty.  Yet 
he  violates  it  equally  by  doing  one  of  the  things.  Therefore,  an  indict- 
ment on  such  a  statute  may  allege,  in  a  single  count,  that  the  defendant 
did  as  many  of  the  forbidden  things  as  the  pleader  chooses,  employing 
the  conjunction  "and"  where  the  statute  has  "or,"  and  it  will  not  be 
double,  and  it  will  be  established  at  the  trial  by  proof  of  any  one  of 
them.,,, 

The  court  further  said,  page  680 : 

"Nor  is  this  indictment  open  to  the  objection  of  duplicity  because 
it- charges  that  the  defendant  prescribed,  directed  and  recommended  the 
remedy,  and  describes  the  latter  as  a  drug,  medicine  and  agency  for  the 
treatment,  cure  and  relief  of  a  wound,  fracture  and  bodily  injury,  al- 
though the  statute  is  in  the  alternative,  and  makes  it  an  offense  to  do 
either  of  the  things  mentioned ;  for  they  are  not  repugnant,  and  all  of 
them  may  occur  in  the  same  transaction,  constituting  but  one  offense. 
Upon  this  principle  it  was  held  that  where  a  statute  made  it  a  crime 
to  use  instruments,  or  administer  drugs,  to  produce  an  abortion,  an  in- 
dictment drawn  on  it,  was  not  double  which  charged  that  both  of  those 
means  were  employed  by  the  defendant  in  the  commission  of  the  of- 
fense. Commonwealth  v.  Brown,  80  Mass.  (14  Gray)  419.  And  under 
a  statute  which  prohibited  the  unlicensed  sale  of  rum,  brandy,  whiskey 
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or  gin,  it  was  held  proper  to  charge,  in  a  single  count,  the  sale  of  all 
these  various  kinds  of  liquors.  Rawson  v.  State,  19  Conn.  292.  Numer- 
ous cases  are  found  in  the  books  in  which  indictments  so  drawn  on  al- 
ternative statutes,  have  been  sustained.  Bishop,  Statutory  Crimes  Sec. 
244,  383;  Bishop,  New  Criminal  Procedure  Sec.  586!" 

In  the  case  of  Smith  v.  State,  59  Ohio  St.  350  [52  N.  E.  Rep.  826], 
the  first  syllabus  is  as  follows : 

"An  indictment  which  charges  that  the  accused  on  a  specified  day 
received  and  concealed  different  chattels  which  had  been  stolen  from 
different  owners,  is  not  bad  for  duplicity.' ' 

The  first  sentence  of  the  fourth  syllabus  draws  a  distinction  between 
offenses  growing  out  of  the  same  transaction  at  the  same  time,  referred 
to  in  the  first  clause  of  the  syllabus,  and  different  offenses  at  different 
times  growing  out  of  different  transactions.    It  reads  as  follows : 

"Receiving  or  concealing  different  articles  of  property  at  different 
times  and  on  separate  occasions,  constitutes  distinct  offenses  and  can- 
not be  prosecuted  as  one  crime,  though  all  the  property  .be  thereafter 
found  in  the  possession  of  the  defendant  at  one  time  and  place.' ' 

In  the  case  of  the  State  v.  Inskeep,  49  Ohio  St.  228  [34  N.  E.  Rep. 
720],  the  defendant  was  indicted  for  making  an  assault  and  also  for 
striking  and  wounding.  The  trial  court  sustained  a  motion  to  quash  on 
the  ground  that  it  contained  but  one  count  and  two  separate  and  dis- 
tinct offenses.  This  was  reversed  by  the  Supreme  Court,  which  held 
that, 

"The  indictment  is  not  bad  for  duplicity  and  is  in  proper  form." 

In  the  case  of  Gordon  v.  State,  46  Ohio  St.  607  [23  N.  E.  Rep.  63 ; 
6  L.  R.  A.  749],  the  court,  on  page  626,  said: 

"  'No  matters,  however  multifarious,  will  operate  to  make  a  declara- 
tion or  information  double,  provided,  that  all  taken  together,  constitute 
but  one  connected  charge,  or  one  transaction.'  A  man  may,  accordingly, 
be  indicted  for  the  battery  of  two  or  more  persons  in  the  same  count ;  or 
for  a  libel  upon  two  or  more  persons,  when  the  publication  is  one  single 
act ;  or  for  selling  liquor  to  two  or  more  persons  without  rendering  the 
count. bad  for  duplicity." 

The  indictment  in  this  case  charged  that  defendant  unlawfully 
sold  intoxicating  liquors,  other  than  cider,  #  #  #  to  be  used  as  a 
beverage,  to  divers  persons  whose  names  to  the  jurors  were  unknown 
*  #  *,  following  almost  exactly  the  language  of  the  statute  defining  the 
offense.  Defendant  claimed  that  it  was  bad  for  duplicity  in  charging 
several  different  offenses  in  a  single  count.  The  court  ruled  otherwise 
as  above. 

See  also  State  v.  Sparks,  1  Dec.  275  (31  Bull.  84). 

The  language  of  the  Supreme  Court  in  State  v.  Gage,  supra,  page 
230,  cited  by  defendant,  must  be  taken  in  connection  with  the  subject  it 
was  then  passing  upon.    The  claim  had  been  made  that  the  entire  act 
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was  indivisible  and  was  to  be  construed  as  a  whole;  that  certain  secT 
tions  of  it,  viz.,  Sees.  4,  5,  6  and  7,  were  unconstitutional  and  if  that 
were  true  the  entire*  act  was  tainted  and  of  no  validity.  It  was  in  con- 
nection with  these  sections  and  this  claim  of  unconstitutionality  that 
the  court  said : 

"The  case,  therefore,  offers  no  opportunity  for  the  application  of 
the  principle  •  •  •  that  where  an  act  contains  an  indivisible  propo- 
sition whose  terms  include  contracts  which  the  legislature  is  powerless 
to  prohibit  the  courts  cannot  save  the  act  by  restricting  the  natural  and 
obvious  meaning  of  its  terms.* ' 

That  the  court  in  this  case  would  go  beyond  the  two  grounds  urged 
by  the  plaintiff  in  error  and  search  the  indictment  for  any  other  de- 
fect is  sustained  by  the  case  of  Reed  v.  State,  15  Ohio  217,  222,  where 
Judge  Wood  says: 

"For,  while  in  civil  cases  we  are  not  astute  in  searching  for  errors 
not  expressly  raised  on  the  record,  but  consider  our  duty  as  discharged 
when  we  dispose  of  the  case  made  by  those  who  represent  the  parties 
in  interest,  in  criminal  prosecutions  a  different  rule  prevails.  The  court, 
then,  in  the  administration  of  criminal  justice,  are,  at  least,  quasi  coun- 
sel for  the  accused;  and,  in  revising  the  proceedings  of  an  inferior 
tribunal,  will  overlook  no  substantial  defect  in  the  record,  though  not 
expressly  assigned,  any  more  than  permit  on  trial  an  improper  convic- 
tion to  be  obtained  by  false  issues  presented  through  the  forms  of  plead- 
ing, and  by  the  unskillfulness  of  counsel. ' ' 

I  have  gone  thus  fully  into  the  question  of  duplicity,  not  because 
it  seems  to  be  directly  involved  in  the  case  under  consideration  but  be- 
cause of  the  stress  laid  upon  it  by  counsel  for  defendant  in  support  of 
the  motion.  The  indictment  and  the  statute  being  read  in  the  light  of 
the  foregoing  decisions  would  seem  beyond  a  doubt  to  set  up  but  one 
offense  charged  in  the  indictment,  viz.:  That  defendants  "were  active 
members  of,  acted  with  and  in  pursuance  of,  and  aided  and  assisted  in 
carrying  out  the  purposes  of  an  association,  etc." 

The  court  therefore  finds  the  claim  of  defendant  that  the  indict- 
ment is  bad  for  duplicity  is  not  well  taken. 

2.  The  second  reason  urged  by  defendant  as  a  ground  to  quash 
is  that  "The  indictment  contains  no  allegation  as  to  where  the  alleged 
association  existed. ' ' 

In  considering  this  alleged  defect  in  the  indictment  it  seems  suf- 
ficient to  call  attention  to  the  fact  that  the  locus  of  the  association  or 
combination  is  not  prescribed,  fixed  by  or  in  any  manner  referred  to  in 
the  statute  itself,  and  so  far  as  anything  appears  in  the  law,  it  is  en- 
tirely immaterial  where  the  trust  or  combination  itself  exists,  whether 
in  Ohio  or  outside  of  Ohio. 

Section  5  of  the  act  (93  0.  L.  144),  provides  that  it  shall  be  un- 
necessary in  any  indictment  brought  under  this  act  to  give  the  name 
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or  description  of  the  trust  or  combination  or  to  state  how,  when  or 
where,  it  was  created.  It  does  not,  in  so  many  words,  say  that  it  shall 
be  unnecessary  to  set  out  where  such  trust  or  combination  is  located 
and  doing  business  at  the  time  charged  in  the  indictment,  but  as  this 
is  a  collateral  fact  and  not  the  gist  of  the  offense  charged,  is  it  not  rea- 
sonable to  presume  that  the  word  "description"  as  used  in  the  act  is 
sufficiently  explicit  and  broad  enough  to  cover  as  a  part  of  the  descrip- 
tion the  place  where  the  trust  or  combination  exists  ?  In  support  of  this 
inference  we  again  call  attention  to  the  Gage,  case,  in  which  the  indict- 
ment was  similar  to  the  one  under  consideration  in  that  it  contained  no 
averment  as  to  the  place  where  the  trust  or  combination  of  which  the 
defendant  was  a  member  existed  or  did  business,  and  again  we  may 
well  assume  that  in  searching  the  record  for  errors  in  that  case  the 
Supreme  Court  would  have  detected  this  omission  if  it  were  error  as 
claimed. 

It  must  be  remembered  that  this  indictment  is  not  against  the  trust 
or  combination  as  an  entity;  if  it  were,  the  venue  of  such  indictment 
would  probably  be  the  county  where  said  trust  or  combination  carried 
on  its  business  or  committed  some  overt  act  in  violation  of  the  law  and 
this  venue  would  have  to  appear*  in  the  indictment  But  the  offense 
charged  in  the  indictment  before  us  is  against  the  individual  members 
of  the  combination  and  not  against  the  combination  itself  and  the 
individual  members  are  not  charged  with  overt  acts  unless,  indeed,  the 
language  that  they  "aided  and  assisted  in  carrying  out  the  purposes" 
of  said  combination  constituted  an  overt  act. 

But  even  with,  such  an  assumption  this  language  might  be  con- 
strued as  redundant  and  there  would  still  be  enough  left  in  the  in- 
dictment properly  to  charge  an  offense  against  the  law. 

The  act  does  not  require  the  charging  of  any  overt  act.  The  mere 
passive  condition  of  being  members  of  the  trust  or  combination  is  all 
that  is  required  and  the  venue  of  this  indictment  is  the  place  where 
these  defendants  individually,  and  not  as  a  trust  or  combination  taken 
as  a  whole,  were  existing  or  residing  at  the  time  they  were  'active  mem- 
ber* of  said  combination;  or  acted  with  said  combination  or  aided  or 
assisted  in  carrying  out  its  purposes,  and  this  venue  is  plainly  charged 
in  the  indictment  to  be  Hamilton  county,  Ohio. 

If  it  should  appear  on  the  trial  of  this  cause  that  any  one  or  more 
of  the  defendants  were  not  residing  or  existing  in  Hamilton  county, 
Ohio,  at  the  time  of  the  alleged  offense  such  fact  might  be  pleaded  as 
a  defense  for  such  nonresidence ;  but  that  is  a  matter  that  cannot  be  set 
up  in  a  motion  to  quash,  which  goes  only  to  defects  apparent  upon  the 
record  and  no  such  defect  as  to  the  venue  of  any  of  the  defendants  ap- 
pears in  the  indictment  but,  on  the  contrary,  is  expressly  averred. 

In  the  case  of  State  v.  Dangler,  74  Ohio  St.  49,  where  the  offense 
charged  was  the  failure  of  a  child  to  support  his  parent  and  where  the 
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.evidence  showed  that  the  former  resided  in  one  county  and  the  latter 
in  a  different  county  and  also  showed  that  the  defendant  had  not  been 
present  in  the  county  of  the  parent  during  the  time  laid  in  the  indict- 
ment, the  court  found  that  the  venue  of  the  indictment  was  that  of  the 
child  and  not  that  of  the  parent.  Here  was  no  overt  act  hut  only  a 
passive  offense  of  failing  to  perform  the  duty  of  giving  support.  The 
court  said,  page  51 : 

"Generally  speaking,  *it  is  a  fundamental  rule  of  criminal  proced- 
ure that  one  who  commits  a  crime  is  answerable  therefor  only  in  the 
jurisdiction  where  the  crime  is  committed,  and  in  all  criminal  prosecu- 
t  tions,  in  the  absence  of  statutory  provision  to*the  contrary,  venue  must 
.  be  laid  as  in  the  county  of  the  offense.  *  •  •  An  offense  is  com- 
mitted in  that  county  in  which  the  acts  constituting  the  same  are  done. 
*  *  *  This  statute  defines  and  prescribes  but  a  single  offense ;  that  of 
nonsupport  of  a  parent ;  and  it  is  the  act  of  the  child  in  failing  to  sup- 
port   *     *    *    that  constitutes  the  offense.' ' 

We  agree  with  counsel  for  defendants  that  the  legislature  of  Ohio 
"has  no  extraterritorial  jurisdiction "  and  that  the  offense  must  be 
laid  in  the  indictment  as  having  been  committed  in  Ohio  and,  gen- 
erally,-in  the  county  where  the  offense  was  committed.  But  this  state- 
ment of  the  law  of  venue  has  no  application  in  this  case  for  the  reasons 
already  given.  We  do  not  agree  with  them  in  the  inference  that  the 
act  under  consideration  "could  relate  only  to  combinations  organized 
and  existing  within  the  state  of  Ohio."  Section  5  of  the  act  expressly 
dispenses  with  the  necessity  of  stating  how,  when  or  where  such  trust 
or  combination  is  created. 

Granting  that  the  title  of  the  act  casts  light  upon  the  intention  of 
the  legislature  in  framing  the  law,  we  still  cannot  agree  with  the  de- 
fendants that  the  title  in  this  case  limits  the  provisions  of  the  act  to 
membership  in  Ohio  trusts  or  combinations.  The  title  is  in  the  follow- 
ing words: 

"An  act  to  define  trusts  and  to  provide  for  criminal  penalties  and 
civil  damages,  and  punishment  of  corporations,  persons,  firms  and  as- 
sociations, or  persons  connected  with  them,  and  to  promote  free  compe- 
tition in  .commerce  and  all  classes  of  business  in  the  state." 

While  we  recognize,  under  the  opinion  of  the  Supreme  Court,  in 
the  case  of  Burgett  v.  Burgett,  1  Ohio  480  [13  Am.  Dec.  634],  and  State 
v.  Pugh,  43  Ohio  St.  98,  113  [1  N.  E.  Rep.  439],  the  rule  that  the  title 
may  be  read,  as  explanatory  of  any  doubtful  matter  in  the  act  itself, 
it  does  not  seem  to  us  that  there  is  anything  doubtful  in  the  meaning 
of  the  act  which  requires  explanation  or  that  there  is  any  inconsistency 
between  the  language  of  the  title  and  the  purposes  of  the  act. 

Sutherland,  Stat.  Constr.  Sec.  339,  says: 

"But  the  title  cannot  enlarge  or  confer  powers,  control  the  plain 
words  of  the  act,  or  extend  the  purview  to  objects  mentioned  in  the 
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title  but  not  ki  the  act.  Where  the  text  of  the  statute  is  plain  and 
unambiguous,  the  title  cannot  have  the  effect  to  modify  it." 

The  last  clause  of  this  title  states  one  of  the  purposes  of  the  act 
to  be,  "to  promote  free  competition  in  commerce  and  all  classes  of  bus- 
iness in  the  state,"  and  this  is  the  only  clause  in  the  title  which  limits 
the  scope  of  any  of  the  purposes  of  the  act  to  the  state  of  Ohio.  It 
does  not  set  forth  that  this  act  is  to  define  trusts  created  or  existing  in 
Ohio;  it  does  not  limit  its  penalties  and  punishments  to  Ohio  corpora- 
tions or  associations,  for  Sec.  3  of  the  act  contains  a  special  provision 
against  foreign  corporations  and  associations  violating  its  provisions. 

If  there  were  any  doubt  whatever  upon  the  applicability  of  the 
act  to  foreign  corporations,  trusts  or  combinations,  Sec.  12,  defining  the 
meaning  of  the  word  "persons,"  wherever  it  appears  in  the  act,  says 
that  it  shall  include  "corporations,  partnerships  and  associations  ex- 
isting under  or  authorized  by  the  state  of  Ohio,  or  any  other  state,  or 
any  foreign  country."  Substituting  these  last  words  in  place  of  the 
word  "person"  or  "persons"  where  they  occur  in  the  act,  makes  it  evi- 
dent that  the  contention  of  defendant  upon  the  point  raised  in  its  second 
objection  to  the  indictment  is  not  well  taken. 

3.    The  third  claim  advanced  by  defendant  is,  that 

"The  indictment  contains  no  allegation  in  the  first  three  clauses 
of  purposes  named,  of  any  intention  to  restrict  trade,  increase  the  price 
of,  or  prevent  competition  in  ice  in  the  state  of  Ohio." 

If  we  are  correct  in  our  interpretation  of  the  legislative  intent, 
there  is  in  the  act  no  limitation  upon  the  first  three  purposes  set  forth 
in  Sec.  1  (93  0.  L.  143),  to  Ohio  trusts  and  combinations.  Such  com- 
binations as  have  the  purpose  to  do  the  things  set  forth  in  these  three 
sections  are  declared  to  be  trusts  under  our  law,  no  matter  whether 
the  purposes  are  to  be  carried  out  in  Ohio  or  outside  of  this  state.  The 
allegation  or  averment  in  the  indictment  that  the  illegal  combination 
is  formed  to  do  these  things  in  Ohio  is  dispensed  with  by  the  statute 
itself  in  Sees.  4,  5  and  12. 

The  fourth  clause  of  the  first  section  "fixing  at  a  standard  or 
figure,  etc.,"  closes  with  the  clause  "in  this  state."  This  clause  would 
undoubtedly  require  that  the  averment  in  the  indictment  which  recites 
this  fourth  clause  as  one  of  the  purposes  of  the  trust  or  combination 
should  set  out  that  the  purposes  contained  in  said  clause  were  to  be 
carried  out  in  the  state  of  Ohio  and  that  averment  is  found  in  the 
indictment  in  this  case.  This  last  statement  is  made  applicable  to  a 
case*  where  the  purpose  is  that  contained  in  the  fourth  clause  alone. 

But  the  indictment  in  this  case  goes  further  than  that  and  places 
the  venue  of  these  purposes  in  Hamilton  county,  Ohio,  the  semicolon 
at  the  end  of  each  of  the  first  three  sections*  being  only  an  abbreviated 
form  of  the  word  "and"  and  all  of  the  causes  being  connected  up  into 
one  continuous  sentence  by  that  means. 
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It  may  well  be  construed  that  it  was  the  intention  of  the  legislature 
to  have  this  clause  "in  this  state' '  apply  to  the  first  three  purposes  as 
well  as  the  fourth,  it  being  omitted  only  in  order  to  avoid  tautology. 

Incidentally  we  might  say  that  even  if  this  objection  made  by  de- 
fendant to  the  first  three  clauses*  in  the  indictment  as  not  alleging  venue 
were  tenable,  which  we  do  not  think  to  be  the  case  for  the  reasons  given 
above,  yet  they  might  be  rejected  as  surplusage  and,  the  fourth  clause 
being  free  from  this  infirmity,  if  it  is  one,  would  save  the  indictment 
from  being  quashed. 

Recurring  again  to  the  Gage  case,  we  call  attention  to  the  fact  that 
the  indictment  in  that  case  and  this  are  identical  in  omitting  the  clauses 
fixing  venue  which  defendants  claim  should  have  been  contained  in  the 
present  indictment  and  again  assuming  that  the  Supreme  Court  in  the 
Gage  case  found  no  objection,  we  must  conclude  that  the  claim  of  de- 
fendants upon  this  point  is  not  well  taken. 

4.  The  next  contention  of  defendants  is,  that 

"The  indictment  fails  to  show  or  set  forth  the  manner  in  which 
the  price  of  ice  was  fixed  or  controlled.' ' 

It  might  be  sufficient  to  say  that  the  price  of  ice  was  not  fixed  nor 
controlled  by  the  defendants  in  this  case,  whatever  may  have  been 
done  by  the  trust  or  combination  to  which  they  are  alleged  to  belong. 
In  the  view  which  we  have  already  expressed  as  to  the  proper  construc- 
tion of  this  act,  there  are  but  three  elements  necessary  to  constitute  the 
offense  charged  in  the  indictment^  viz. : 

First.    Was  there  an  ice  trust,  as  defined  by  the  act? 

Second.    Were   defendants  members  of  that  trust? 

Third.  Were  defendants,  at  the  time  of  the  alleged  offense,  resi- 
dents of  or  existing  in  Hamilton  county,  Ohio? 

Whether  the  trust  did  or  did  not  carry  out  any,  a  part  or  all  of 
the  purposes  referred  to,  or  the  manner  in  which  it  carried  any  or  all 
of  them  out  by  overt  acts  is  entirely  immaterial.  The  fact  that  the 
indictment  does  not  aver  the  particular  manner  in  which  the  trust 
controlled  the  price  of  ice  or  the  means  by  which  it  proposed  to  do  so 
does  not,  in  view  of  the  language  of  Sec.  5  (93  0.  L.  144),  viz.:  "In 
any  indictment  for  any  offense  named  in  this  act,  it  is  sufficient  to  state 
the  purpose  or  effects  of  the  trust  or  combination,"  make  it  defective. 

If  we  construe  the  law  correctly,  it  is  not  necessary  for  the  trust 
to  do  any  overt  act  beyond  the  organization  of  the  conspiracy  or  com- 
bination, nor  for  the  individual  members  of  the  trust  to  do  anything 
more  than  to  be  a  member  of  it.  Of  course,  overt  acts  may  be  done  by 
both ;  but  for  the  purposes  of  this  case  no  overt  act  needed  to  be  alleged 
to  make  out  the  offense. 

Again  we  refer  to  State  v.  Gage,  supra,  in  support  of  our  belief 
that  this  objection  to  the  indictment  is  not  well  founded. 

5.  The  next  claim  of  defendants  is  that  \ 
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"The  indictment  contains  no  allegation  of  knowledge  of  the  pur- 
poses of  the  association  on  the  part  of  the  defendants  or  that  any  of 
the  defendants  performed  any  act  in  violation  of  said  section." 

This '  objection  raises  the  question  of  knowledge  and  overt  acts. 
As  to  overt  acts,  we  may  repeat  what  we  have  previously  called  at- 
tention to — that  the  gist  of  the  offense  charged  in  this  indictment  is 
the  conspiracy.  It  is  well  settled  that  in  cases  of  conspiracy,  while 
overt  acts  may  be  averred  and  proven  they  are  not  required  to  be,  as  a 
rule.  Especially  is  that  true  where  the  conspiracy  is  made  an  offense 
as  in  this  case  by  a  statute  which  sets  forth  all  the  essential  elements 
of  the  offense. 

In  the  case  of  Needles  v.  Bishop,  14  Dec.  445,  which  was  a  suit  un- 
der the  Valentine  act,  the  second  and  third  clauses  of  the  syllabus  are 
as  follows: 

"A  common-law  unlawful  combination  tending  to  create  a  monop- 
oly and  restrain  trade,  contrary  to  public  policy,  is  pleaded  in  a  peti- 
tion which  avers  that  defendants  are  the  only  persons  in  the  particular 
city  engaged  as  jobbers  furnishing  plumbers'  supplies;  that  defendants 
have  combined  and  conspired  together  by  uniting  their  capital,  labor 
and  skill  for  the  purposes  .of  limiting  the  production  of  such  supplies, 
and  increasing  the.  purchase  price  thereof -to  persons  not  members  of  the 
association ;  that  defendants  have  agreed  neither  to  sell  below  a  certain 
schedule*  of  prices,  sell  to  any  person  not  a  member  of  the  association, 
nor  sell  supplies  to  be  used  in  any  building  or  structure  not  being 
plumbed  or  furnished  with  plumbing  supplies  by  some  member  of  the 
association;  that  they  have  agreed  not  to  compete  with  each  other  in 
furnishing  supplies,  or  in  plumbing  buildings;  that  they  will  not  sell 
supplies  to  any  person  unless  some  member  of  the  association  is  em- 
ployed to  furnish  the  labor  to  install  the  plumbing  supplies  in  the  build- 
ing for  Which  they  are  furnished ;  and  that  such  combination  is  formed 
to  enhance  the  price  of  supplies  without  regard  to  their  cost.  Plaintiff 
is  entitled,  under  such  petition,  to  recover  whatever  damages  he  has 
sustained  as  a  direct  result  of  such  unlawful  combination.' ' 

"Evil  intent  or  actual  injury  to  the  public  need  not  be  shown  to 
render  trade  combinations  void  as  against  public  policy.     The  test  of 
illegality  is  their  tendency  to  endanger  the  public,  whether  or  not  their  A 
necessary  consequence  is  to  control  prices,  limit  production  and  suppress  : 
competition  in  a  manner  to  restrain  trade,  and  create  a  monopoly.' ' 

In  2  McClain,  Crim.  Law  Sec.  966,  we  find  the  following: 

"The  erime"  [conspiracy]  "consists  in  the  unlawful  combination 
and  not  in  what  is  done  toward  carrying  out  such  combination,  and  the 
crime  is  completed  when  the  conspiracy  is  entered  into  although  no  act 
done  in  pursuance  thereof  is  committed" — citing  in  footnote  a  large 
number  of  cases. 

34  Dec.  Vol.  17 

Digitized  by  V^OOQIC 


530  SUPERIOR  AND  COMMON  PLEAS  COURT&  [17 

Hamilton  Common  Pleas. 

Also  from  the  same  section  we  cite  the  following: 

"A  conspiracy  to  do  an  unlawful  act  is  a  separate  and  distinct 
offense  from  that  of  the  act  itself,  and  is  to  be  governed  in  its  prose- 
cutio  y  the  provisions  relating  to  conspiracies  and  not  those  relating 
to  tl  pecific  offense.  *  •  •  Indeed,  it  is  not  necessary  that  the 
overt  *t  be  the  completed  purpose  intended  to  be  accomplished  by  the 
combination,  and  it  may  be  done  outside  the  jurisdiction  of  the  court 
in  which  the  conspiracy  is  prosecuted." 

Section  972,  same  work,  might  have  been  cited  in  connection  with 
the  previous  discussion  upon  the  subject  of  venue,  but  is  here  inserted 
as  reflecting  upon  the  general  rule  governing  conspiracies. 

"Section  972.  The  venue  of  the  offense  is  either  where  the  con- 
spiracy is  formed  or  where  the  overt  act  thereunder  is  done.  •  •  • 
It  seems  also  that  the  offense  is  punishable  where  the  conspiracy  is  en- 
tered into,  although  it  contemplates  the  doing  of  a  wrongful  act  else- 
where." Citing  Wolf,  In  re,  27  Fed.  Rep.  606,  and  Bloomer  v.  State, 
48  Md.  521. 

Section  977,  of  the  same  work  says: 

"From  what  has  already  been  said  in  regard  to  an  overt  act,  it  is 
plain  that  it  is  not  necessary  to  charge  anything  that  is  done  in  pursu- 
ance of  the  conspiracy  except  where,  by  statute  an  overt  act  is  required. 
If  the  indictment  alleges  substantially  the  facts  necessary  to  show  a 
conspiracy,  no  act  done  or  injury  suffered  in  consequence  thereof  need 
be  charged." 

There  is  but  one  place  in  the  entire  act  under  consideration  where 
the  scienter  or  knowledge  of  the  unlawful  act  is  required  and  that  is  in 
Sec.  4.  This  section  groups  offenders  against  the  act  into  two  classes. 
The  first  commit  the  offense  by  doing  certain  acts  whether  knowingly 
or  not,  and  the  second  class  must  have  the  guilty  knowledge  before  they 
can  be  considered  as  violating  the  law.  Let  us  separate  these  groups 
so  as  to  discover  whether  the  defendants,  if  guilty  as  charged,  are  de- 
scribed in  either  group  and  if  so  in  which  one. 

The  language  which  describes  the  first  group  is  as  follows: 

"Any  person  who  may  become  engaged  in  any  such  conspiracy  or 
take  part  therein,  or  aid  or  advise  in  its  commission." 

This  refers  to  the  constituents  or  members  who  form  the  compo- 
nent parts  of  the  combination  and  furnish  the  capital,  skill  or  acts 
referred  to  in  the  first  section.  The  very  fact  of  their  engaging  in  the 
conspiracy  creates  a  presumption  of  knowledge  of  the  purposes  for 
which  it  was  formed  and  dispenses  with  the  averment  or  proof  of  knowl- 
edge. We  doubt,  however,  whether  actual  ignorance  of  such  purposes 
could  be  proven  as  a  defense  upon  the  trial  of  the  charge. 

The  second  group  is  described  as  follows: 

"Any  person    •    *    •    who  shall,  as  principal,  manager,  director, 
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agent,  servant  or  employer,  or  in  any  other  capacity,  knowingly  carry 
out  any  of  the  stipulations,  purposes,  prices,  rates,  or  furnish  any  in- 
formation to  assist  in  carrying  out  such  purposes,  or  orders  thereunder 
or  in  pursuance  thereof." 

In  this  group  the-  knowledge  of  the  wrongful  act  is  material,  is  set 
out  in  the  statute  and  must  be  averred  in  the  indictment.  .  The  per- 
sons described  in  this  second  group  are  the  active  factors  or  servants, 
speaking  broadly,  of  the  combination,  who  put  into  operation  the  ma- 
chinery of  the  trust  to  carry  out  its  purposes,  as  distinguished  from 
the  more  passive  persons  described  in  the  first  group  who,  while  mem- 
bers of  the  trust,  have  no  active  connection  with  the  management  of  its 
business. 

Counsel  for  the  defendants  argue  that  the  word  " knowingly"  in 
this  section  relates  back  and  attaches  to  the  first  group  as  well  as  the 
second.  If  that  were  the  intent,  its  natural  position  in  the  statute 
would  be  in  the  third  line  instead  of  the  sixth  and  the  section  would 
read,  "Any  person  who  knowingly  may  become  engaged,  etc." 

This  would  be  the  grammatical  and  rhetorical  location  of  the  word 
"knowingly"  if  the  intent  of  the  legislature  had  been  as  suggested  by 
defendants,  and  the  fact  that  it  is  thus  detached  would  seem  to  be  con- 
clusive that  it  was  to  refer  to  the  second  group  only. 

The  indictment  in  the  present  case,  by  its  averment,  puts  the  de- 
fendants in  the  first  group  where  knowledge  is  not  made  a  material 
or  essential  part  of  the  offense  and,  as  it  would  not  require  proof,  so  it 
need  not  be  averred  in  the  indictment. 

The  right  of  the  legislature  to  pass  laws  making  acts  criminal,  re- 
gardless of  the  knowledge  or  intent  of  the  persons  who  may  be  accused 
of  committing  them,  is  well  recognized.  While  there  has  been  an  ex- 
tended discussion  as  to  whether,  when  the  act  itself  which  describes  the 
offense  does  not  make  knowledge  a  requisite  part  thereof,  it  must,  never- 
theless, be  averred  in  the  indictment  and  be  proven  on  the  trial,  it  is 
quite  certain  that  in  certain  classes  of  offenses  the  act  may  dispense  with 
knowledge  as  one  of  its  essential  elements.  This  is  particularly  the 
case  with  acts  under  the  police  power;  acts  for  the  preservation  of 
health;  to  prevent  food  adulteration  and  defining  offenses  against  pub- 
lic policy. 

The  cases  cited  by  counsel  for  defendants,  in  which  knowledge  was 
required  to  be  averred  in  the  indictment,  all  involved  as  a  necessary 
ingredient  of  the  crime,  from  its  very  nature,  a  knowledge  of  the  un- 
lawful character  of  the  act  done  and  an  intent,  nevertheless,  to  carry  it 
out.  Thus  the  case  of  Drake  v.  State,  19  Ohio  St.  211,  was  a  forgery 
case ;  the  cases  of  Fouts  v.  State,  8  Ohio  St.  98 ;  Jones  v.  State,  51  Ohio 
St.  331  [38  N.  E.  Rep.  79] ;  Kain  v.  State,  8  Ohio  St.  306;  Eagan  v. 
State,  10  Ohio  St.  459,  were  all  murder  cases ;  the  case  of  Mann  v.  State, 
47  Ohio  St.  556  [26  N.  E.  Rep.  226;  11  L.  R.  A.  656],  decided  that 
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"punishable  by  law"  was  not  sufficient  in  describing  the  offense  of  ad- 
ministering pcflson  to  two  colts,  etc.  The  law,  Rev.  Stat.  6851  (Lan. 
10459),  made  malice,  (which  implies  knowledge  and  intent)  as  an  es- 
sential to  the  crime  described  in  said  act.  All  the  cases  cited  involved 
offenses  in  which  malice  or  wicked  intent  and  knowledge  were  neces- 
sarily essential  elements. 

But,  as  above  stated,  there  are  other  classes  of  offenses  which  re- 
late to  the  health,  public  policy,  and  similar  subjects  which  have  been 
created  by  the  legislature  in  which  the  element  of  knowledge  has  been 
dispensed  with  and  for  the  commission  of  which  the  accused  will  be 
held  responsible,  although  he  may,  at  the  time  of  the  offense,  have 
been  entirely  ignorant  that  he  was  violating  the  law. 

A  collection  of  these  cases,  under  the  food  adulteration  and  similar 
statutes,  is  found  elaborately  discussed  in  the  case  of  State  v.  Fromer, 
6  Dec.  374  (7  N.  P.  172) ;  also  in  the  case  of  Altschal  v.  State,  4  Circ. 
Dec.  402,  405  (8  R.  214),  in  the  course  of  which  reference  is  made  to 
the  following  citation  from  Bishop,  Statutory  Crimes  Sec.  1022 : 

"Where  the  statute  is  silent  as  to  the  defendant's  intent  and  knowl- 
edge, the  indictment  need  not  allege,  or  the  government  's  evidence  show, 
that  he  knew  the  fact ;  his  being  misled  concerning  it  is  matter  for  him 
to  set  up  in  the  defense  and  prove. M 

In  the- case  of  State  v.  Kelly,  54  Ohio  St.  166  [43  N.  E.  Rep.  163], 
which  involved  the  sale  of  an  adulterated  food  product,  the  statute  did 
not  make  knowledge  of  the  adulteration  an  element  in  this  crime.  The 
second  syllabus  of  the  decision  is  as  follows : 

"2.  In  a  prosecution  under  said  act  it  is  not  a  defense  that  the 
accused  is  ignorant  of  the  adulteration  of  the  article  which  he  sells  or 
offers  for  sale. ' ' 

The  court,  on  page  179,  of  this  case,  said : 

"If  this  statute  had  imposed  upon  the  state  the  burden  of  proving 
the  purpose  of  the  vendor  in  selling  an  article  of  food  or  his  knowledge 
of  its  adulteration,  it  would  thereby  have  defeated  its  declared  purpose. 
Since  it  is  the  duty  of  courts  to  so  construe  doubtful  statutes  as  to  give 
effect  to  the  purpose  of  the  legislature,  they  cannot  in  case  of  a  statute 
whose  provisions  are  unambiguous  and  whose  validity  is  clear,  defeat 
its  purpose  by  construction. 

"The  correct  view  of  statutes  of  this  general  nature  is  stated  by 
the  supreme  court  of  Massachusetts  in  Commonwealth  v.  Murphy,  165 
Mass.  66  [42  N.  E.  Rep.  504;  30  L.  R,  A.  734;  52  Am.  St.  Rep.  496]. 
'Considering  the  nature  of  the  offense,  the  purpose  to  be  accomplished, 
the  practical  methods  available  for  the  enforcement  of  the  law,  and 
such  other  matters  as  throw  light  upon  the  meaning  of  the  language, 
the  question  in  interpreting  a  criminal  statute  is  whether  the-  intention 
of  the  legislature  was  to  make  knowledge  of  the  facts  an  essential  ele- 
ment of  the  offense,  or  to  put  upon  everyone  the  burden  of  finding  out 

Digitized  by  VjOOQIC 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS,  633 

State  v.  Delivery  Co 

whether  his  contemplated  act  is  prohibited,  and  of  refraining  from  it 
if  it  is.'  " 

See  also  the  case  of  Mitchell  v.  State,  11  Circ.  Dec.  446  (21  R.  24), 
where  a  very  full  discussion  of  the  subject  is  given. 

One  of  the  latest  decided  cases  on  this  point  is  that  of  Studer  v. 
State,  29  0.  C.  C.  33,  where  the  offense  charged  was  procuration.  The 
court  decided  that  in  the  indictment  charging  the  offense,  where  the 
girl  solicited  was  less  than  eighteen  years  of  age  it  was  not  necessary 
to  aver  that  the  defendant  had  knowledge  of  her  age.  This  case  was  -S 
afterwards  affirmed  without  report  by  the  Supreme  Court.  < 

See  also  the  second  syllabus  in  the  case  of  Bissman  v.  State,  6  Circ. 
Dec.  712  (9  R.  714),  a  food  adulteration  case. 

The  case  of  the  State  v.  Ross,  16  Dec.  704,  was  a  prosecution  under 
the  Valentine  act  for  conspiracy  involving  restrictions  on  furnishing 
fire  insurance.  In  this  case  the  same  claim  was  made  on  demurrer  that 
because  the  intent  was  not  averred  in  the  first  two  counts  of  the  indict- 
ment and  that  such  intent  was  necessary  to  make  out  the  offense,  the 
indictment  was  bad.  This  contention  was  abandoned,  however,  before 
the  court  passed  upon  the  case. 

The  case  of  State  v.  Bridge  Co.  28  0.  C.  C.  147,  was  a  quo  warranto 
proceeding  to  oust  the  defendants  for  violation  of  this  same  Valentine 
act.  The  first  two  paragraphs  of  the  syllabus  relate  to  the  venue  and 
decide  that  suit  may  be  brought  in  any  county  where  any  one  or  more 
of  the  defendant  corporations  forming  the  trust  is  situated  or  has  a 
place  of  business,  or  may  be  brought  in  any  county  where  the  trust  it- 
self does  business  as  a  separate  entity. 

Once  more,  and  finally,  we  call  attention  to  the  fact  that  upon  this 
question  of  knowledge  and  overt  act  State  v.  Gage,  supra,  is  on  all  fours 
with  the  present  as  to  the  form  of  the  indictment  and  must  be  conclu- 
sive upon  this  point  for  the  reasons  heretofore  stated. 

While  we  recognize  the  well-established  principle  that  an  indict- 
ment should  aver  with  certainty  the  nature  of  the  offense  charged  so 
that  defendant  may  have  opportunity  to  prepare  his  defense  and  to  be 
entitled  to  the  claim  of  former  jeopardy  in  case  of  conviction,  we  also 
desire  to  call  attention  to  the  fact  that  the  certainty  which  is  required 
in  the  indictment  is  only  certainty  to  a  common  intent.  Carper  v.  State, 
27  Ohio  St.  572;  Roberts  v.  State,  32  Ohio  St.  171,  172. 

We  are  of  the  opinion  that  the  indictment  in  this  case  sets  forth 
with  sufficient  certainty  the  offense  charged  as  to  protect  the  defendants. 

In  conclusion,  having  carefully  and  as  thoroughly  as  is  possible  irf 
the  limited  time  at  our  disposal  examined  the  various  grounds  urged  by 
defendants  for  quashing  the  indictment  and  the  authorities  cited  in 
support  of  their  contention  and  finding  the  same  not  well  taken,  es- 
pecially  in  view  of  the  rule  that  a  motion  to  quash  should  not  be 

Digitized  by  VjOOQIC 


534  SUPERIOR  AND  COMMON  PLEAS  COURTS.  117 

Hamilton  Common  Pleas. 

granted  except  upon  the  most  convincing  proof  that  it  has  good  reasons 
to  support  it,  the  court  overrules  the  motion  to  quash  the  indictment. 

Unless  counsel  wish  to  advance  cause  for  demurrer  in  addition  to 
those  which  have  been  considered  in  connection  with  thr»  motion  to 
quash,  counsel  may,  as  a  matter  of  form,  if  they  so  desire,  file  their  de- 
murrer upon  the  same  grounds  and  the  court  will,  without  further  argu- 
ment, overrule  said  demurrer. 

After  the  giving  of  this  decision  all  of  the  defendants  except  three 
pleaded  guilty  and  were  fined  $100  each :  two  of  the  cases  were  nollied 
and  the  remaining  one  remains  undisposed  of. 
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ASSESSMENTS—STREET  IMPROVEMENT. 

[Cuyahoga  Common  Pleas,  February  26,  1907.] 
Wm.  H.  Monroe  et  al.  v.  Cleveland  (City)  et  al. 

Acquiescence  op  Improvement  Estops  Rioht  to  Attack  Validity  of  Assess- 
ment. 
Abutting  owners  who  silently  stand  by  and  permit  street  improvements 
to  be  made,  and  pay  several  installments  of  the  assessment  levied  for 
the  payment  thereof,  are  estopped  to  deny  the  validity  and  regularity  of 
the  assessment  proceedings. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Assessments,"  §§  544-599;   4 
Cyc.  Dig.,  "Estoppel,"  §§  45-60.— Ed.] 
[Syllabus  approved  by  the  court.] 

William  Howell  and  Deutsch,  Howells  &  Grossman,  for  plain- 
tiffs: 

Cited  and  commented  on  the  following  authorities.  Toledo  v.  Mar- 
low,  28  0.  C.  C.  298;  Cincinnati  v.  Seasongood,  46  Ohio  St.  296  [21  N. 
E.  Rep.  630] ;  Squier  v.  Cincinnati,  3  Circ.  Dec.  196  (5  R.  400) ;  Bay- 
mond  v.  Cleveland,  42  Ohio  St.  922;  Ehni  v.  Columbus,  2  Circ.  Dec.  283 
(3  R.  493) ;  Wright  v.  Thomas,  26  Ohio  St.  346;  Stephan  v.  Daniels,  27 
Ohio  St.  527;  Columbus  v.  Agler,  44  Ohio  St.  485  [8  N.  E.  Rep.  302] ; 
Birdseye  v.  Clyde,  61  Ohio  St.  27  [55  N.  E.  Rep.  169] ;  Lewis  v.  Symmes, 
61  Ohio  St.  471  [56  N.  E.  Rep.  194;  76  Am.  St.  Rep.  428] ;  Hays  v. 
Cincinnati,  62  Ohio  St.  116  [56  N.  E.  Rep.  658] ;  Walsh  v.  Barron,  61 
Ohio  St.  15  [55  N.  E.  Rep.  164;  76  Am.  St.  Rep.  354] ;  Cincinnati  v. 
James,  55  Ohio  St.  180  [44  N.  E.  Rep.  925] ;  Metcalf  v.  Carter,  10  Circ. 
Dec.  269  (19  R.  196) ;  State  v.  Mitchell,  31  Ohio  St.  592;  Tone  v.  Co- 
lumbus,  39  Ohio  St.  281  [48  Am.  Rep.  438]. 

Baker,  Wilcox,  Payer,  Wilkins  &  Carey,  city  solicitors,  for  de- 
fendants : 

BEACOM,  J. 

This  case  involves  large  amounts  of  assessments  made  in  this 
city  against  abutting  owners  for  improvements  made  for  paving  streets. 
It  relates  to  certain  property  in  the  vicinity  of  Woodland  Hills.  The 
facts  are,  substantially,  that  in  1903  a  declaratory  resolution  was  passed 
by  the  council,  declaring  the  intention  to  improve  the  streets  and  the 
intention  to  levy  assessments  upon  the  abutting  property  to  pay 
therefor.  At  that  time  the  statutes  of  the  state  allowed  the  assessment 
of  an  amount  not  exceeding  33  1-3  per  cent  of  the  tax  valuation  of  the 
abutting  property.  It  was  discovered  by  the  city  authorities  that  the 
improvement  could  not  be  paid  for  by  such  an  assessment,  and  after 
the  declaratory  resolution  had  been  passed  and  the  ordinance  to  im- 
prove had  gone  through  the  council  and  the  notices  required  by  statute 
had  been  given  to  the  property  owners,  the  city  did  nothing  for  a 
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period  of  time.  Subsequently,  some  time  in  the  early  part  of  1904,  the 
legislature  passed  a  statute  allowing  the  assessment  of  33 1-3  per  cent 
upon  the  value  of  the  property  after  the  improvement  had  been  made, 
which  was  manifestly  a  much  greater  power  to  assess  than  was  given 
by  the  old  statute.  The  city,  then,  without  passing  a  new  declaratory 
resolution  and  without  further  notice  to  abutting  owners,  proceeded  to 
pass  an  ordinance  to  improve,  repealing  the  old  ordinance,  and  to 
make  an  assessment  very  much  in  excess  of  what  could  have  been  made 
under  the  old  statute,  and  to  take  the  other  necessary  steps  in  order  to 
carry  out  the  improvement  and  to  levy  an  assessment  to  pay  therefor. 
In  addition  to  that,  bonds  were  issued  by  the  city  to  pay  therefor.  In 
addition  to  all  this  legislation  and  the  required  notices  of  the  legisla- 
tion published  in  the  official  organ  of  the  city,  the  notice  that  the  assess- 
ment was  on  file  in  the  engineer's  office  was  advertised  in  the  Recorder, 
the  World,  the  Plain  Dealer  and  the  Waechter  und  Anzeiger,  all  news- 
papers of  large  circulation,  the  city  seeking  not  only  to  fulfill  the  re- 
quirements of  the  statutes  in  regard  to  publication,  but  endeavoring 
to  give  actual  notice. 

It  is  admitted  by  the  city  that  the  Supreme  Court  has  held  that 
the  beginnings  of  legislation  made  in  1903  could  not  be  carried  on  by 
the  proceedings  by  which  the  city  proceeded  to  carry  it  on  in  1904 ;  that 
it  would  have  to  begin  de  novo,  or  at  least  give  the  notice  required  in 
a  proceeding  of  this  kind,  which  is  a  proceeding  to  take  away  people's 
property.  That  can  only  be  done  by  due  process  of  law,  and  one  of 
the  things  necessary  to  be  done  is,  that  the  party  be  notified  of  what 
is  intended  so  that  he  may  come  in  and  object  and  have,  as  it  were, 
his  day  in  court. 

The  city,  substantially  admitting-  that  the  legislation  is  insufficient, 
claims  that  plaintiffs  are  estopped.  It  says  that  not  only  was  this 
legislation  passed  and  published  as  I  have  mentioned,  but  that  each  and 
every  one  of  these  plaintiffs  came  in  December,  1904,  and  paid  an  in- 
stallment of  this  assessment,  and  again  in  June,  1905,  and  paid  another 
installment,  and  again  in  December,  1905,  and  paid  a  third  installment ; 
that  the  physical  improvements  were  made  in  1905,  were  finished  late 
in  the  fall  of  that  voar,  and  that  in  June,  1906,  the  concrete  having  been 
laid  in  the  street,  the  brick  pavement  having  been  laid  in  the  street, 
the  improvement  having  been  made,  the  abutting  property  having  had 
the  benefit  of  $114,000  expended  there,  instead  of  in  June,  1906,  pay- 
ing to  the  treasurer  the  fourth  installment,  the  petitioners  filed  in  the 
clerk's  office  a  petition,  asking  the  court  to  restrain  the  treasurer  from 
collecting  any  further  installments  of  this  assessment.  These  are  un- 
disputed facts.  The  city  says  the  petitioners  are  estopped  from  com- 
ing in  now. 
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It  is,  of  course,  true  that  people  who  do  not  speak  when  they 
should  will  not  be  heard  to  speak  when  they  would.  That  is  morals, 
and  what  is  morals  is  generally  law,  and  that  is  law.  The  city  says 
that  these  people  by  sitting  silent  and  not  protesting  but  by  coming 
in  and  paying  the  first,  second  and  third  installments  thereby  said  in 
substance  by  their  conduct,  "We  are  satisfied  that  this  improvement 
shall  go  on,  and  we  expect  to  pay  therefor." 

The  court  makes  but  one  finding  of  factT  The  court  finds  that 
after  all  these  things  had  been  done,  this  legislation  passed,  these 
notices  published  in  the  newspapers,  all  the  things  done  which  I  have 
in  part  enumerated  and  which  I  do  not  need  to  enumerate  in  full,  these 
plaintiffs  did  know  that  they  were  expected  to  pay  for  that  improve- 
ment and  to  pay  for  it  according  to  the  assessment  levied  on  them  in 
1904. 

In  State  v.  Van  Home,  7  Ohio  St.  327,  certain  taxpayers  in  a 
township  attempted  to  enjoin  the  levying  of  taxes  for  the  payment  of 
bonds  given  to  a  railroad.  The  Supreme  Court  said  that  the  legislation 
authorizing  the  issue  of  the  bonds  was  invalid  but  that  the  taxpayers 
had  allowed  them  to  be  sold  and  had  paid  the  interest  for  four  years, 
thereby  saying  to  innocent  purchasers  that  they  were  satisfied  with 
them,  and  that  they  could  not  now  be  heard  to  speak.  The  court  said 
they  could  not  blow  hot  to  get  the  bondholders'  money  and  then  blow 
cold  to  rid  themselves  of  the  obligation  to  repay. 

In  Uptngton  v.  Oviatt,  24  Ohio  St.  232,  the  advertisement  for 
bids  for  doing  the  work  had  not  been  made  as  required  by  statute. 
The  Supreme  Court  held,  however,  that  persons  who  remained  silent 
and  knowingly  permitted  public  moneys  to  be  expended  for  making 
the  improvement  could  not  be  heard  to  complain  but  were  estopped 
from  making  this  defense. 

Likewise,  in  State  v.  Mitchell,  31  Ohio  St.  592,  it  was  held  that 
legislation  for  the  improvement  of  Iligh  street,  Columbus,  was  invalid, 
unconstitutional  and  void,  but  that  the  persons  who  had  petitioned  for 
the  improvement  were  estopped  from  denying  the  validity  of  the  as- 
sessment. 

In  Tone  v.  Columbus,  39  Ohio  St.  281  [48  Am.  Rep.  438],  also  a 
High  street,  Columbus,  case,  the  substance  of  that  voluminous  opinion 
is  indicated  by  Judge  Okey  in  a  dissenting  opinion.  He  says,  page  311 : 
"I  do  not  concur  in  the  view  that,  in  a  case  like  this,  there  can  be 
an  estoppel  by  sileIlce.,,  The  majority  of  the  court  had  held  that  not 
only  were  those  bound  who  affirmatively  petitioned  for  the  improve- 
ment but  also  those  who  sat  silent  and  allowed  it  to  go  on. 

In  Columbus  v.  Sold,  44  Ohio  St.  479  [8  N.  E.  Rep.  299],  also  one 
of  the  High  street,  Columbus  cases,  the  court  say  in  substance  that  it 
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makes  no  difference  what  kind  of  legislation  has  been  passed;  that  if 
people  know  what  is  going  on  and  know  what  they  are  expected  to  pay 
if  they  remain  silent  they  must  pay.    The  court  says,  on  page  282 : 

"The  rights  of  all  parties,  including  the  city,  are  to  be  determined 
by  the  law  of  contract  and  agency." 

In  Columbus,?.  Alger,  44  Ohio  St.  485  [8  N.  E.  Bep.  302],  relied 
on  by-  plaintiffs,  the  court  affirms  the  judgment  of  the  lower  court,  but 
I  cannot  discover  what  the  judgment  of  the  lower  court  waB. 

In  this  city,  about  1889,  Bond  street  was  paved,  and  Clinton  D. 
French  owned  a  large  frontage  there.  He  allowed  the  bonds  to  be 
sold  and  he  paid  three  assessments,  and  got  the  pavement  laid  in  front 
of  his  property,  and  then  sought  to  enjoin  the  assessments.  About 
1902  the  case  was  tried  in  this  court.  All  there  was  to  the  city's  case 
was  to  ask  French  on  the  witness  stand  whether  or  not  duriAg  the  sum- 
mer when  the  improvement  was  made  he  lived  on  Bond  street.  He 
answered  "Yes."  The  city  rested  its  case  solely  on  that,  paying  no 
attention  to  alleged  irregularity.  The  case  was  decided  in  favor  of 
the  city,  and  French  paid  the  money. 

I  assume  that  the  legislation  in  this  present  case  was  irregular.  I 
don't  mean  to  say  that  it  was  so.  But  the  court  is  of  opinion  that  all 
of  these  plaintiffs  did  know  that  they  were  expected  to  pay  under  the 
assessment  of  1904,  and  that  after  coming  in  and  paying  until  the  im- 
provement was  made  and  then  ceasing  to  pay  and  attempting  to  en- 
join, it  would  be  unconscionable  to  permit  them  to  do  so.  They  have 
had  $114,000,  the  money  of  their  neighbors,  to  improve  their  own  land. 
The  improvement  was  very  valuable  to  the  abutting  owners,  the  plain- 
tiffs. Each  remained  silent  until  it  was  made.  These  people  got  the 
property  of  their  neighbors  for  the  improvement  of  their  private  prop- 
erty, and  now  pay  day  has  come  and  they  must  pay.  To  permit  them 
now  to  refuse  to  pay  after  this  improvement  has  been  made  would  be 
to  permit  them  to  perpetrate  a  fraud.  Injunction  refused.  Petition 
dismissed. 
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BILLS  AND  NOTES— INDORSEES  LIABILITY, 

[Summit  Common  Pleas,  March  14,  1907.] 
Dollar  Sav.  Bank  Co.  v.  Barberton  Pottery  Co.  et  al. 

Indorsee  of  Note  in  Blank  Liable  as  an  Indorsee. 

One  who  places  his  signature  in  blank  upon  a  promissory  note  before 
delivery  is  an  indorser;  and,  if  not  within  the  exceptions  of  Rev.  Stat. 
3175f  (Lan.  5012),  cannot  be  charged  for  the  nonpayment  of  the  note 
unless  presentment  for  payment  has  been  made  to  the  maker,  at 
maturity. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Bills,  Notes  &  Checks,"  §§  1057- 
1093.— Ed.] 

[Syllabus  approved  by  the  court.] 

Grant  &  Whitmore,  for  plaintiff: 

Plea  of  payment  is  not  good  against  the  demurrer.  Brown  v. 
Gimm,  10  Circ.  Dec.  538  (19  E.  660) ;  Weller  Co.  v.  Gordon,  24  O.  C.  C. 
407;  Hauenschild  v.  Coffin  Co.  10  Dec.  536  (8  N.  P.  124) ;  Fleig  v.  Sleet, 
43  Ohio  St.  53  [1  N.  E.  Rep.  24;  54  Am.  Rep.  800] ;  Hall  v.  Paving  Co. 
3  Dec.  218  (2  N.  P.  71). 

Extension  of  time.  Bright  v.  Carpenter,  9  Ohio  139  [34  Am.  Dec. 
432] ;  Champion  v.  Griffith,  13  Ohio  228;  Robinson  v.  Abell,  17  Ohio  36; 
Seymour  v.  Mickey,  15  Ohio  St.  515 ;  Ewan  v.  Brooks-Waterfield  Co.  55 
Ohio  St.  596  [45  N.  E.  Rep.  1094;  35  L.  R.  A.  786;  60  Am.  St.  Rep. 
719] ;  Quimby  v.  Varnum,  190  Mass.  211  [76  N.  E.  Rep.  671] ;  Rouse  v. 
Wooten,  140  X.  C.  557  [53  S.  E.  Rep.  430] ;  Rockfield  v.  Bank,  28  O. 
C.  C.  720. 

Q.  M.  Anderson,  for  defendants: 

Cited  and  commented  upon  by  the  following  authorities.  Whit- 
more v.  Nickerson,  125  Mass.  496  [28  Am.  Rep.  257] ;  Holmes  v.  Sin- 
clair, 19  111.  71;  Rice  v.  Gove,  39  Mass.  (22  Pick.)  158  [33  Am.  Dec. 
724] ;  1  Daniel,  Neg.  Instr.  117,  Sec.  94;  First  Nat.  Bank  v.  Fowler,  36 
Ohio  St.  524  [38  Am.  Rep.  610] ;  Ewan  v.  Brooks-Waterfield  Co.  55 
Ohio  St.  596  [45  N.  E.  Rep.  1094;  35  L.  R.  A.  786;  60  Am.  St.  Rep. 
719] ;  McComb  v.  Kittridge,  14  Ohio  348;  Blazer  v.  Bandy,  15  Ohio  St. 
57 ;  Wood  v.  Newkirk,  15  Ohio  St.  295 ;  Faucett  v.  Meeker,  31  Ohio  Sc. 
634;  Gifford  v.  Allen,  44  Mass.  (3  Mete.)  255;  Crossman  v.  Wohlleben, 
90  111.  537;  Kane  v.  Cortesy,  100  N.  Y.  132  (2  N.  E.  Rep.  874) ;  Smith 
v.  Pearson,  53  Cal.  339 ;  Warner  v.  Campbell,  26  111.  279,  282  [81  Am. 
Dec.  307] :  Hamilton  v.  Prouty,  50  Wis.  592  [36  Am.  Rep.  866]  ;  Moor 
v.  Folsom,  14  Minn.  340  [100  Am.  Dec.  227] ;  Hall  v.  Cole,  4  Ad.  &  Ell. 
577 ;  Duble  v.  Railway,  3  Dec.  Re.  346 ;  Lockwood  v.  Crawford,  18  Conn. 
361 ;  Pierce  v.  Whitney,  22  Me.  113;  Bank  of  Hortan  v.  Brooks,  64  Kan. 
2S5  [67  Pac.  Rep.  860] ;  Bishop,  In  re,  195  Pa.  St.  85  [45  Atl.  Rep. 
582];  Farmers  &  Mech.  Bank  v.  Kcrcheval,  2  Mich.  504;  Fellows  v. 
Prentiss,  3  Denio  (N.  Y.)  512  [45  Am.  Dec.  484] ;  Mclnerney  v.  Lind- 
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say,  97  Mich.  238  [56  N.  W.  Rep.  603] ;  Wright  v.  BartUtt,  43  N.  H. 
548;  Gordon  v.  Bank,  144  U.  S.  97  [12  Sup.  Ct.  Rep.  657;  36  L.  Ed. 
360] ;  Hubbard  v.  Gurney,  64  N.  Y.  457;  Hill  v.  Bostick,  18  Tenn.  (10 
Yerger)  410;  Taylor  v.  Allen,  36  Barb.  (N.  Y.)  294;  Shaw  v.  Nolan,  8 
La.  Ann.  25;  Michigan  State  Bank  v.  Leavenworth,  28  Vt.  209;  John- 
ston Harvester  Co.  v.  McLean,  57  Wis.  258  [15  N.  W.  Rep.  177;  46  Am. 
Rep.  39] ;  Howard  v.  Iron  Co.  64  Me.  93;  Gates  v.  Bank,  59  Tenn.  (12 
Heisk)  325;  McComb  v.  Kittridge,  14  Ohio  348;  Benjamin's  Chalmer, 
Notes  &  Checks  250;  Newton  v.  Baker,  125  Mass.  30;  2  Daniel,  Neg. 
Instr.  Sec.  1323;  Veazie  v.  Carr,  85  Mass.  (3  Allen)  14;  Dorlon  v. 
Christie,  39  Barb.  (N.  Y.)  610;  Wood  v.  Bank,  9  Cowan  (N.  Y.)  194; 
Bubbly  v.  Brown,  16  Johns.  70;  ?7mo«  Bawfc  v.  McClung,  28  Tenn.  (9 
Humph.)  98;  Morse  v.  Huntington,  40  Vt.  488;  Fa#et/  v.  Hill,  75  Pa. 
St.  108  [15  Am.  Rep.  583] ;  Peoples9  Bank  v.  Persons,  30  Vt.  701;  Bank 
v.  Waiter,  104,  Tenn.  11  [55  S.  W.  Rep.  30] ;  Billington  v.  Wagoner,  33 
N.  Y.  31;  Kittle  v.  Wilson,  7  Neb.  76;  Hosea  v.  Rowley,  57  Mo.  357; 
Sfamrt  v.  Burkhalter,  70  Ind.  285. 

WANAMAKER,  J. 

The  plaintiff,  for  its  cause  of  action  says  that  it  is  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Ohio,  carrying  on  a  gen- 
eral banking  business  at  Akron,  Ohio. 

That  its  cause  of  action  is  founded  upon  a  promissory  jiote  of  which 
the  following  is  a  copy,  with  all  credits  and  the  indorsements  thereon : 

$2,500.  Barberton,  O.,  May  16,  1904. 

Two  months  after  date  we  promise  to  pay  to  the  order  of  ourselves, 

twenty-five  hundred  dollars,  with  interest  at per  cent  per  annum 

at  American  Nat.  Bank.    Value  received.' 
No.  728  due  July  15. 

The  Barberton  Pottery  Co., 

Per  Geo.  C.  Pryor,  Sec. 

Said  note  is  indorsed  as  follows:  The  Barberton  Pottery  Co.,  Geo. 
C.  Pryor,  Sec,  Geo.  G.  Pryor,  Chas.  M.  Karch,  C.  H.  Schubert,  J.  E. 
"Whigam,  John  McNamara,  A.  "W.  Blackburn,  A.  F.  Stuhldreher,  B.  F. 
Tracy,  Geo.  Cox. 

There  are  no  -credits  or  indorsements  on  said  note  other  than  as 
above  set  forth,  except  that  the  interest  has  been  paid  up  to  May  16, 
1906. 

Plaintiff  says  that  it  is  the  holder  and  owner  of  said  promissory 
note  and  that  the  same  was  delivered  to  it  for  value  at  the  time  of  its 
execution,  and  that  prior  to  said  delivery  to  it  the  defendants,  Geo.  C. 
Pryor,  Chas.  M.  Karch,  C.  H.  Schubert,  J.  E.  Whigam,  John  McNamara, 
A.  W.  Blackburn,  A.  F.  Stuhldreher,  B.  F.  Tracy  and  Geo.  Cox  signed 
said  note  on  the  back  thereof. 
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Plaintiff  further  says  that  the  Barberton  Pottery  Company  has 
been  since  the  execution  of  said  note  duly  adjudged  a  bankrupt.  That 
there  is  due  to  the  plaintiff  from  the  defendants,  the  Barberton  Pottery 
Company,  Geo.  C.  Pryor,  Charles  M.  Karch,  C.  H.  Schubert,  J.  E.  Whi- 
gam,  John  McNamara,  A.  W.  Blackburn,  A.  F.  Stuhldreher,  B.  F.  Tracy 
and  George  Cox,  as  makers  of  said  note,  the  sum  of  $2,500  with  interest 
thereon  from  May  16,  1905,  which  it  claims  and  for  which  it  asks  judg- 
ment. 

The  defendants,  the  Barberton  Pottery  Company,  A.  *W\  Blackburn 
and  George  C.  Pryor  are  in  default  for  answer  or  demurrer;  and  the 
remaining  defendants,  Charles  M.  Karch,  C.  E.  Schubert,  J.  E.  Whigam, 
John  McNamara,  A.  F.  Stuhldreher,  B.  F.  Tracy  and  George  Cox,  for 
their  answer  to  plaintiff's  petition,  say  that  they  admit  that  the  plaintiff 
is  a  banking  corporation  doing  business  as  such  at  Akron,  Ohio,  as  alleged 
in  the  petition. 

They  admit  that  the  note  set  out  in  plaintiff's  petition  is  a  correct 
copy  thereof  with  the  indorsements  thereon  as  in  said  petition  alleged, 
and  that  the  Barberton  Pottery  Company  was  duly  adjudged  a  bankrupt 
on  or  about  July  15,  1905. 

These  answering  defendants  further  say  by  way  of  their  first  de- 
fense, that  they,  at  the  request  of  said  Barberton  Pottery  Company,  and 
without  any  consideration  moving  to  them,  or  any  of  them,  and  solely 
for  the  accommodation  of  said  company,  signed  their  names  upon  the 
hack  of  said  note,  and  thereafter  the  same  was  delivered  to  said  plaintiff, 
all  of  which  facts  hereinbefore  alleged  were  well  known  to  the  said  plain- 
tiff. 

These  answering  defendants  further  say  that  when  the  said  note 
became  due  and  payable  the  same  was  not  presented  for  payment  at 
the  American  National  Bank  as  provided  in  said  note,  and  the  said 
maker,  the  said  Barberton  Pottery  Company,  failed  and  neglected  to  pay 
the  same,  and  made  default  in  payment  thereof,  and  the  said  plaintiff 
unlawfully,  carelessly  and  -negligently  failed  to  notify  these  answering 
defendants,  or  any  of  them,  of  such  default  in  the  payment  of  saitt 
note. 

By  way  of  a  second  defense  they  plead  a  certain  renewal  note  given 
in  lieu  of  the  original  note,  by  reason  of  which  the  time  of  payment  of 
the  original  note  was  extended  and  that  in  taking  and  receiving  said  new 
ncte  in  lieu  of  said  original  note  set  out  in  the  petition,  no  reservation 
was  made,  either  expressly  or  otherwise,  of  any  right  of  recourse  asains*: 
these  answering  defendants,  or  any  of  them,  and  that  said  renewal  not; 
was  given  and  taken  without  the  knowledge  or  consent  of  these  answer- 
ing defendants,  or  any  of  them,  by  reason  of  which  they  should  be  dis- 
charged from  any  liability  to  the  plaintiff. 

By  way  of  a  third  defense,  these  answering  defendants  say  that  a 
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third  note  was  given  in  lieu  of  the  former  notes  heretofore  given,  whereby 
the  time  of  payment  was  extended,  and  the  interest  thereon  paid  by 
discounting  said  third  note;  that  by  such  extension  of  time  and  by  giv- 
ing said  third  note  in  lieu  of  said  other  two  notes,  without  the  knowledge 
or  consent  of  these  answering  defendants,  or  without  any  reservation 
whatsoever,  either  express  or  otherwise,  of  any  right  of  recourse  against 
them,  they  are  discharged  in  law  from  any  further  liability  to  the  plain- 
tiff bank. 

By  way  of  a  fourth  defense  these  answering  defendants  say  that 
after  said  third  note  had  become  due,  and  for  a  good  and  valuable  con- 
sideration, the  plaintiff  bank  agreed  with  said  Pottery  Company  to  ex- 
tend the  time  of  payment  of  said  third  note  until  four  months  after  May 
16,  1905.  That  on  said  May  16,  1905,  the  Pottery  Company  paid  the 
bank  the  interest  to  date  upon  said  third  note,  and  received  the  fourth 
note  in  lieu  of  all  the  other  notes,  but  not  making  in  said  fourth  note, 
nor  in  any  manner  whatsoever,  any  reservation,  either  express  or  other- 
wise, of  any  right  of  recourse  against  these  answering  defendants,  or 
any  of  them. 

These  answering  defendants,  therefore,  say,  that  by  extending  the 
time  of  payment  of  said  indebtedness  and  by  receiving  said  last  note  in 
lieu  of  all  the  others,  and  without  making  any  reservation  as  aforesaid, 
all  without  their  knowledge  and  consent,  that  they  have  been  discharged 
from  any  further  liability  to  the  plaintiff  upon  any  of  said  notes. 

They  further  say  that  no  notice  of  dishonor  was  ever  served  on 
them  as  to  a  default  in  any  of  said  notes ;  wherefore,  they  pray  for  judg- 
ment. 

To  these  sundry  defenses  the  plaintiff  bank  has  demurred,  and  that 
raises  the  following  legal  questions: 

First.  What  is  the  relation  of  the  parties  defendant  to  the  note 
described  in  plaintiff's  petition? 

Second.    What  are  their  resulting  liabilities  and  rights? 

It  is  conceded  by  the  parties  to  this  controversy  that  the  relation  of 
the  defendants  to  the  note  in  question  must  be  determined  and  fixed  by 
the  new  negotiable  instruments  code  (95  0.  L.  162;  Rev.  Stat.  3171 
et  seq.;  Lan.  4898  et  seq.),  which  was  adopted  in  Ohio  on  April  17,  1902, 
and  went  into  effect  January  1,  1903 ;  and  that  if  said  code  fails  to  de- 
termine the  relation  of  the  parties,  then  it  is  fixed  by  the  law  merchant 
as  construed  and  applied  by  crir  flirts  prior  to  the  adoption  of  this 
code. 

Prior  to  the  adoption  of  the  code  a  great  diversity  of  adjudications 
appeared  in  the  different  states  as  to  the  exact  relation  that  an  indorser 
in  blank  before  delivery  sustained  to  a  promissory  note.  In  some  states 
such  an  indorser  was  held  to  be  a  joint  maker ;  in  othera-  a  surety ;  in 
others,  a  guarantor;  in  others,  merely  an  indorser. 
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In  one  of  the  latest  cases  before  the  Supreme  Court  of  Ohio,  the 
court  recognizes  this  great  variance  as  to  the  liability  of  an  indorser  as 
held  by  the  supreme  courts  of  various  states  in  the  following  language 
of  the  court,  as  it  appears  on  page  606  of  Ewan  v.  Brooks-Waterfield  Co. 
55  Ohio  St.  596  [45  N.  E.  Rep.  1094;  35  L.  R.  A.  786;  60  Am.  St  Rep. 
719] : 

"Precisely  what  is  the  nature  of  the  legal  obligation  contracted  by 
a  stranger  who  indorses  his  name  in  blank  on  the  back  of  a  negotiable 
promissory  note  before  or  at  the  time  it  takes  effect,  is  a  question  upon 
which  the  courts  have  widely  differed ;  some  holding  that  his  obligation 
is  that  of  a  second  indorser ;  others  have  held  him  liable  as  guarantor ; 
and  still  others  as  a  maker  with  the  rights  of  a  surety.' ' 

This  diversity  of  adjudication  led  to  a  movement  for  a  new  negoti- 
able instruments  code,  which  should  bring  about  greater  uniformity 
among  the  states  as  to  the  liability  of  the  parties  to  a  negotiable  instru- 
ment. In  addition  to  Ohio,  the  following  states  and  territories  have, 
within  the  last  ten  years,  adopted  such  code:  Ariz.,  Cal.,  Conn.,  Dis- 
trict of  Columbia,  Fla.,  la.,  Md.,  Mass.,  N.  J.,  N.  T.,  N.  C,  N.  D.,  Ore., 
Pa.,  R.  I.,  Tenn.,  Utah,  Vir.,  Wash.,  Wis.,  and  some  others. 

The  preamble  of  that  code  as  adopted  in  Ohio  reads  as  follows: 
"To  establish  a  law  uniform  with  the  laws  of  other  states  on  negotiable 
instruments." 

What  are  the  provisions  of  this  code  as  to  the  relation  of  the  parties 
defendant  to  the  note  in  question?  Revised  Statute  3178a  (Lan.  5088), 
provides : 

"The  person  'primarily*  liable  on  an  instrument  is  the  person  who 
by  the  terms  of  the  instrument  is  absolutely  required  to  pay  the  same. 
All  other  parties  are  'secondarily*  liable." 

And  this  section  is  under  the  head  of  ' '  General  provisions, ' '  show- 
ing that  it  must  be  read  into  all  the  other  sections  of  the  code. 

Under  the  head,  "Liabilities  of  parties,"  we  have  the  following: 

Revised  Statute  3173h  (Lan.  4960).  "A  person  placing  his  signa- 
ture upon  an  instrument  otherwise  than  as  maker,  drawer  or  acceptor 
is  deemed  to  be  an  indorser,  unless  he  clearly  indicates  by  appropriate 
words  his  intention  to  be  bound  in  some  other  capacity." 

Revised  Statute  3173i  (Lan.  4961).  "Liability  of  irregular  in- 
dorser. 

"Where  a  person  not  otherwise  a  party  to  an  instrument  places 
thereon  his  signature  in  blank  before  delivery,  he  is  liable  as  indorser 
in  accordance  with  the  following  rules : 

"1.  If  the  instrument  is  payable  to  the  order  of  a  third  person,  he 
is  liable  to  the  payee  and  to  all  subsequent  parties. 

'2.     If  the  instrument  is  payable  to  the  order  of  the  maker  or 
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drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subsequent  to 
the  maker  or  drawer. 

"3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is.  liable 
to  all  parties  subsequent  to  the  payee." 

Revised  Statute  3173k  (Lan.  4963).  "Liability  of  general  in- 
dorsee 

"Every  indorser  who  indorses  without  qualification,  warrants  to  all 
subsequent  holders  in  due  course: 

"1.  The  matters  and  things  mentioned  in  paragraphs  numbered 
one,  two  and  three  of  the  next  preceding  section;"  which  relates  to 
genuineness  of  instrument,  good  title,  and  capacity  of  prior  parties  to 
contract. 

"2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid 
and  subsisting. 

"And,  in  addition,  he  engages  that  on  due  presentment,  it  shall  be 
accepted  or  paid  or  both,  as  the  case  may  be,  according  to  its  tenor,  and 
that  if  it  be  dishonored  and  the  necessary  proceedings  on  dishonor  be 
duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any  sub- 
sequent indorser  who  may  be  compelled  to  pay  it." 

Revised  Statute  31731  (Lan.  4964).  "Liability  of  indorser  where 
paper  negotiable  by  delivery. 

"Where  a  person  places  his  indorsement  on  an  instrument  negoti- 
able by  delivery,  he  incurs  all  the  liabilities  of  an  indorser." 

There  are  all  of  the  provisions  of  the  code  that  directly  bear  upon 
the  relation  that  one  sustains  to  a  promissory  note  who  appears  as  a 
stranger  to  the  instrument,  signing  his  name  upon  the  back  thereof  at 
the  time  of  execution  or  before  delivery. 

In  the  same  code,  however,  Rev.  Stat.  3171p  (Lan.  4914),  appears 
a  general  rule  of  construction  in  case  of  ambiguity,  as  follows:  "Con- 
struction where  instrument  is  ambiguous. 

"Where  the  language  of  the  instrument  is  ambiguous  or  there  are 
omissions  therein,  the  following  rules  of  construction  apply:     *     *     * 

"6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it  is 
not  clear  in  what  capacity  the  person  making  the  same  intended  to  sign, 
he  is  to  be  deemed  an  indorser.' ' 

From  these  provisions  of  the  code  what  is  the  relation  of  these 
answering  defendants  to  this  promissory  note? 

There  is  only  one  reported  case  in  Ohio  that  throws  any  light  upon 
this  question,  to  wit,  the  case  of  Rock  field  v.  Bank,  28  0.  C.  C.  720. 
The  syllabus  of  that  case  is  as  follows : 

"One  who  places  his  name  on  the  back  of  a  promissory  note  before 
delivery  is  a  maker  or  surety,  and  is  not  entitled  to  notice  of  present- 
ment and  nonpayment.  The  act  of  April  17,  1902  (95  0.  L.  162), 
known  as  *The  negotiable  instrument  act/  does  not  change  the  liability 
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of  such  party  as  established  by  the  Supreme  Court  of  the  gtate  for  many 
years." 

In  that  case  the  circuit  court  of  Clark  county  affirmed  the  judgment 
of  the  court  of  common  pleas,  and  the  plaintiff  in  error  has  prosecuted 
his  cause  to  the  Supreme  Court  of  Ohio,  where  it  is  now  pending. 

This  court  has  read  and  reread  and  very  carefully  considered  the 
oral  opinion  of  Judge  Dustin  in  Rockfield  v.  Bank,  supra,  and  with 
much  reluctance  is  frank  to  state  that  it  does  not  agree  with  the  learned 
judge  either  in  his  reasoning  or  his  conclusion  as  to  the  relation  which 
one  sustains  to  a  promissory  note,  who  has  written  his  name  on  the 
back  thereof  before  delivery. 

There  can  be  no  doubt  but  what  the  law  of  Ohio  prior  to  the  negoti- 
able instrument  code  clearly  made  such  a  person  a  joint  maker  or  surety, 
Ewan  v.  Brooks-Water  field  Co.  supra.  But  the  obvious  and  manifest 
purpose  of  our  code  was  to  correct  the  diversity  of  holdings  in  this  re- 
spect among  the  different  states,  and  it  is,  therefore,  to  the  code  that  we 
must  look  to  determine  the  relation  the  defendants  sustain  to  the  note. 
To  this  eourt  it  seems  very  clear  that  under  the  first  section  above  cited 
(Rev.  Stat.  3178a;  Lan.  5088)  the  defendants  are  not  "primarily" 
liable  on  the  instrument.  They  are  not  absolutely  required  to  pay  the 
same  by  the  terms  of  the  instrument. 

No  rule  is  better  established  among  courts  than  that, 

"If  the  language  of  the  statute  is  plain  and  free  from  ambiguity, 
and  expresses  a  single  definite  and  sensible  meaning,  that  meaning  is 
conclusively  presumed  to  be  the  meaning  which  the  legislature  intended 
to  convey.  In  other  words,  the  statute  must  be  interpreted  literally." 
Black,  Interpretation  of  Laws  35-36,  and  cases  cited. 

But  it  may  be  claimed  that  the  heading  of  Rev.  Stat.  3173i  (Lan. 
4961),  to  wit: 

"Liability  of  irregular  indorser"  should  be  read  into  that  section, 
making  it  distinctive,  exceptional  and  separate  from  the  other  sections 
of  the  code  that  refer  to  indorser  generally,  using  the  terms  "each," 
"any"  or  "every  indorser." 

"Headings  prefixed  to  the  titles,  chapters  and  sections  of  a  statute 
or  code  may  be  consulted  in  aid  of  the  interpretation,  in  case  of  doubt 
or  ambiguity;  but  inferences  drawn  from  such  headings  are  entitled  to 
very  little  weight,  and  they  can  never  control  the  plain  terms  of  the 
enacting  clauses."    Black,  Interpretation  of  Laws  181,  and  case  cited. 

What  is  meant  by  the  terms  of  the  instrument  J '  Is  it  anything  more 
than  the  language  that  appears  upon  its  face  ?  Is  it  any  more  than  the 
express  terms  of  the  instrument?  For  if  implied  terms  are  to  be  read 
into  the  instrument,  the  courts  of  one  state  having  held  that  the  implied 
terms  create  one  order  of  liability,  such  as  maker ;  the  courts  of  another 

35  Dec.  Vol.  17 

Digitized  by  VjOOQIC 


546  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Summit  Common  Pleas. 

state  having  held  that  the  implied  terms  create  another  order  of  liar 
bility,  such  as  survey ;  the  courts  of  another  state  having  held  that  the 
implied  terms  create  another  order  of  liability,  such  as  guarantor  or 
indorser  merely,  we  would  have  the  same  want  of  uniformity  under  the 
name  of  judicial  interpretation  or  construction  that  prevailed  in  former 
judicial  construction  of  the  law  merchant  or  legislative  enactments. 

It  is  untenable  and  unreasonable  to  claim  that  a  mere  indorsement 
in  blank  shall  add  to  or  diminish  the  liability  created  by  the  terms  on  the 
face  of  the  instrument ;  for  if  the  implied  terms-  shall  control,  upon 
which  the  courts  of  different  states  have  placed  such  radically  different 
constructions,  then  the  new  code  is  not  only  a  failure  but  a  farce,  and 
the  same  variations  must  continue  to  prevail,  because  it  is  dependent  in 
the  last  analysis  upon  the  judicial  construction  given  to  the  implied 
terms  of  the  instrument  by  virtue  of  so-called  blank  indorsements.  If, 
however,  there  were  any  question  about  the  secondary  liability  of  the 
defendants  on  this  instrument,  it  seems  to  the  court  that  such  doubt  is 
removed  by  Rev.  Stat.  3173g,  3173h,  3173i,  3173k  (Lan.  4959,  4960,  4961, 
4963),  all  of  which  treat  a  person  who  places  his  signature  upon  the 
back  of  a  note  before  delivery  (in  the  same  manner  in  which  these  de- 
fendants did)  as  an  indorser;  and  Rev.  Stat.  3173h  (Lan.  4960),  which 
is  as  general  and  as  comprehensive  as  language  can  make  it,  reads: 

"A  person  placing  his  signature  upon  an  instrument  otherwise  than 
as  maker,  drawer  or  acceptor  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  intention  to  be  bound  in  some 
other  capacity.' ' 

What  are  the  appropriate  words  on  this  to  show  any  other  liability? 
There  are  no  words  here  to  indicate  anything  except  a  blank  indorse- 
ment— nothing  but  a  name. 

The  section  following,  Rev.  Stat.  3173i  (Lan.  4961),  again  fixes 
the  liability  of  such  a  person  as  an  indorser,  but  undertakes  to  go  no 
further  than  to  determine  the  nature  of  his  liability.  What  his  rights 
are,  what  the  duties  of  the  other  parties  to  the  instrument  may  be  with 
reference  to  him  are  in  no  wise  considered  in  this  last  section,  though 
Judge  Dustin,  in  the  case  of  Rockfield  v.  Bank,  supra,  seems  to  read 
into  the  section  the  rights  and  duties  of  such  indorser  when  the  statute 
undertakes  to  do  nothing  more  than  fix  the  liability,  and  fixes  it  as 
indorser.  The  same  party,  cannot,  in  the  same  instrument,  have  the 
liability  of  both  indorser  and  maker  or  surety.  He  is  one  or  the  other 
as  to  the  payee  of  the  note,  the  plaintiff.  The  code  has  even  gone  fur- 
ther, and  provides,  Rev.  Stat.  3171p  (Lan.  4914)  : 

Where  a  signature  is  so  placed  upon  the  instrument  that  it  is  not 
clear  in  what  capacity  the  person  making  the  same  intended  to  sign,  he 
is  to  be  deemed  an  indorser/ ' 
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The  circuit  court  above  referred  to  evidently  felt  an  invasion  of  this 
character  upon  the  commercial  law  of  Ohio  must  greatly  disturb  business 
affairs,  and,  through  oversight  or  inadvertance,  might  cause  very  serious 
loss,  and  by  reason  thereof  endeavored  to  sustain  the  old  law  regardless 
of  whether  the  new  code  was  declaratory  and  confirmatory  of  it  or 
otherwise. 

As  this  court  views  these  statutes  upon  the  question  of  the  liability 
of  these  defendants,  they  are  so  plain,  so  clear,  so  obvious  in  their  terms, 
that  there  is  no  room  for  judicial  construction;  and  even  if  a  court  fully 
believed  that  the  legislature  did  not  intend  to  change  the  former  law 
merchant  in  this  respect,  the  court  would  not  be  warranted  in  making 
such  a  holding. 

The  Supreme  Court  has  expressly  passed  on  just  such  a  case.  In 
Woodbury  v.  Berry,  18  Ohio  St.  456,  the  syllabus  reads  as  follows : 

"  Where  the  words  of  a  statute  are  plain,  explicit  and  unequivocal, 
a  court  is  not  warranted  in  departing  from  their  obvious  meaning,  al- 
though from  considerations  arising  outside  of  the  language  of  the  stat- 
ute, it  may  be  convinced  that  the  legislature  intended  to  enact  some- 
thing different  from  what  it  did  in  fact  enact." 

The  pew  code  fixing  the  relation  of  these  parties  to  the  instrument 
as  that  of  indorsers,  no  matter  whether  general  indorsers  or  irregular 
indorsers,  can  it  be  said  that  the  parties  are  makers  or  sureties?  The 
law  is  presumed  to  be  equitable,  and  if  the  burden  is  that  of  indorser, 
it  cannot  be  justly  contended  that  their  corresponding  rights  are  any 
less  than  those  of  an  indorser,  but  the  code  likewise  provides  for  these. 
Revised  Statute  3173o  (Lan.  4967)  reads: 

"Presentment  for  payment  is  not  necessary  in  order  to  charge  the 
person  primarily  liable  on  the  instrument;  but  if  the  instrument  is,  by 
its  terms,  payable  at  a  special  place,  and  he  is  able  and  willing  to  pay 
it.  there  at  maturity,  and  has  funds  there  available  for  that  purpose, 
such  ability  and  willingness  are  equivalent  to  a  tender  of  payment  on  his 
part.  But  except  as  herein  otherwise  provided,  presentment  for  pay- 
ment is  necessary  in  order  to  charge  the  drawer  and  indorsers." 

The  answer  in  this  case  contains  the  express  averment  that  there 
was  no  presentment  made  for  payment  of  the  note  in  question,  either 
to  the  parties  primarily  or  those  secondarily  liable. 

Revised  Statute  3173k  (Lan.  4963).    "Liability  of  general  indorser. 

"Every  indorser  who  indorses  without  qualification,  warrants,  to 
all  subsequent  holders  in  due  course :     *     *     * 

"And,  in  addition,  he  engages  that  on  due  presentment,  it  shall  be 
accepted  or  paid  or  both,  as  the  case  may  be,  according  to  its  tenor,  and 
that  if  it  be  dishonored  and  the  necessary  proceedings  on  dishonor  be 
duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any 
subsequent  indorser  who  may  be  compelled  to  pay  it." 
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Revised  Statute  3174g  (Lan.  4986).  "Except  as  herein  otherwise 
provided,  when  a  negotiable  instrument  has  been  dishonored  by  non- 
acceptance  or  nonpayment,  notice  of  dishonor  must  be  given  to  the 
drawer  and  to  each  indorser,  and  any  drawer  or  indorser  to  whom  such 
notice  is  not  given  is  discharged.' ' 

Clearly  here  the  language  "each  indorser' '  and  "any  indorser"  is 
as  generic  as  language  is  capable  of;  it  is  comprehensive  and  includes 
any  kind  of  an  indorser. 

Revised  Statute  3175f  (Lan.  5012).  (When  notice  need  not  be 
given  to  indorser).  "Notice  of  dishonor  is  not  required  to  be  given  to  an 
indorser  in  either  of  the  following  cases : 

"1.  "Where  the  drawee  is  a  fictitious  person,  qr  a  person  not  having 
capacity  to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time 
he  indorsed  the  instrument 

"2.  Where  the  indorser  is  the  person  to  whom  the  instrument  is 
presented  for  payment; 

"3.  Where  the  instrument  was  made  or  accepted  for  his  accom- 
modation.' ' 

Clearly  the  answering  defendants  are  not  within  any  one  of  these 
three  exceptions. 

To  oome  to  any  other  conclusion  than  that  the  relation  of  the  answer- 
ing defendants  to  this  note  is  other  than  that  of  an  indorser,  and  that 
their  rights  are  those  of  an  indorser,  would  require  the  employment  of 
nothing  short  of  legal  legerdemain,  and  do  violence,  under  the  guise  of 
interpretation,  to  the  plainest,  clearest  words  of  commercial  English. 

This  view  of  the  relation  of  the  defendants  to  the  instrument  in 
question,  to  wit,  that  of  indorser,  is  announced  and  approved  in  the  late 
work  of  Eaton  &  Gilbert,  Commercial  Paper.  Attention  is  especially 
challenged  to  page  433  of  that  work,  where  the  following  language  is 
employed:  "An  indorsement  for  accommodation,  like  every  other  in- 
dorsement, is  an  original  contract  binding  the  indorser  in  favor  of  the 
holder.  The  relative  rights  and  duties  of  such  indorsers  are  the  same 
as  in  the  case  of  any  other  instrument;  and  they  are  subject  to  the  same 
obligations." 

Page  442  of  the  same  work: 

"It  is  a  well-established  rule  that  an  indorser  cannot  be  charged 
for  the  nonpayment  of  a  negotiable  instrument  unless  presentment  for 
payment  be  made  to  the  maker  of  the  note  or  the  acceptor  of  the  bill. 
*  *  *  Since  an  irregular  indorser  who  places  his  signature  on  the 
instrument  in  blank  before  delivery  is  an  indorser,  a  demand  of  pay- 
ment must  be  made  upon  the  maker  to  bind  him  as  such  indorser.  A 
person  indorsing  an  instrument  for  the  accommodation  of  the  maker  of 
a  note  cannot  be  charged  without  a  demand.    And  this  is  true  although 
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the  indorsement  was  made  with  full  knowledge  of  the  insolvency  of  the 
maker,  and  for  the  sole  purpose  of  giving  the  note  credit  and  currency." 

After  a  most  diligent  search  among  the  most  recent  decisions  from 
the  negotiable  instruments  code  states,  the  court  has  found  no  case  in 
which  it  has  been  held  that  an  accommodation  indorser  is  not  entitled 
to  have  payment  first  demanded  of  the  maker,  and  on  default  to  have 
notice  of  dishonor.  Indeed,  it  seems  that  these  states  have  assumed  that 
the  plain  provisions  of  the  statute  made  this  imperative  in  order  to 
charge  such  indorsers. 

In  Bouse  v.  Wooten,  140  N.  C.  557  [53  S.  E.  Rep.  430],  the  question 
was  raised  as  to  whether  or  not  under  the  code  a  surety  was  not  even 
entitled  to  notice  of  nonpayment  and  dishonor,  the  court  there  holding 
that  he  was  not  so  entitled  for  his  liability,  by  the  terms  of  the  instru- 
ment, was  primary.  This  case,  in  discussing  primary  and  secondary 
liability,  places  the  surety  with  the  maker ;  but  as  to  the  others,  such  as 
guarantors  and  indorsers,  treats  them  as  having  only  secondary  liability. 
The  matter  is  not,  however,  logically  discussed.  It  is  assumed  as  one 
of  the  plain  provisions  of  the  code. 

In  Burgettstown  Nat  Bank  v.  Nill,  213  Pa.  St.  456  [63  Atl.  Rep. 
186],  the  same  doctrine  is  held  as  to  an  accommodation  indorser.  The 
question,  however,  in  that  case  was  as  to  whether  or  not  there  was  a 
waiver  of  protest,  it  being  assumed  that  the  defendant  indorser  was  en- 
titled to  protest.  The  court  held  that  under  the  facts  of  that  case  he 
had  waived  his  right  to  notice  of  dishonor. 

In  Toole  v.  Crafts,  78  N.  E.  Rep.  775  (Mass.),  Judge  Hammond,  in 
the  opinion,  uses  this  language : 

"This  is  a  suit  upon  a  promissory  note  dated  June  2,  1900,  signed  by 
the  defendant,  Howard  A.  Crafts,  and  payable  to  the  order  of  the  plain- 
tiff on  demand.  Before  its  delivery  to  the  plaintiff  the  other  defendant, 
Linus  D.  Crafts,  who  alone  defends,  placed  his  name  upon  the  back  of 
it.  He  is  therefore  liable  only  as  an  indorser.  St.  1898,  p.  502,  c.  533, 
Sec.  63,  now  Rev.  Laws  c.  73,  Sec.  80.  No  demand  sufficient  to  charge  him 
as  indorser  ever  was  made  upon  the  maker,  and,  if  the  matter  had 
stoo4  there,  his  defease  would  have  been  perfect." 

This  same  doctrine  is  announced  by  Judge  Hammond  in  a  case  de- 
cided a  few  months  prior  to  this.  Quimby  v.  Varnum,  190  Mass.  211 
[76  N.  E.  Rep.  671]. 

The  primary  purpose  of  the  adoption  of  the  negotiable  instrument 
code  was  to  obtain  uniformity  of  decision  where  before  there  was  great 
diversity.  The  state  legislatures  having  enacted  the  code  in  the  identical 
language  of  each  other,  it  would  be  unfortunate,  indeed,  fatal,  to  such 
uniformity  if  courts,  under  the  pretext  of  judicial  interpretation  or 
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construction,  were  so  to  vary  and  violate  the  plain  provisions  of  the  code 
as  to  undo  and  overthrow  the  very  purpose  of  the  code. 

The  supreme  courts  of  Pennsylvania,  Massachusetts,  as  well  as 
other  states  where  the  code  is  in  force,  having  held  that  an  accommoda- 
tion indorser  was  entitled  to  the  right  of  notice  of  dishonor  upon  failure 
of  payment  by  the  makers  of  the  note,  this  court,  notwithstanding  the 
holding  of  the  circuit  court  of  Clark  county  to  the  contrary,  holds  that 
in  this  case  the  defendants  were  entitled  to  have  demand  ol  payment 
made  upon  the  makers,  and  in  case  of  default  to  notice  of  dishonor. 

It  being  further  pleaded  in  the  second,  third  and  fourth  defenses 
that  there  was  an  agreement  binding  upon  the  holder  to  extend  the 
time  of  payment  and  to  postpone  the  holder's  right  to  enforce  the  in- 
strument without  the  right  of  recourse  against  the  defendants  being 
expressly  reserved,  the  court  finds  that  as  to  those  defenses  the  demurrer 
should  be  overruled. 

The  demurrer,  therefore,  to  the  several  defenses  of  the  defendants 
is  overruled  and  exception  noted 
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ATTORNEY  FEES— PARTITION. 

[Crawford  Common  Pleas,  April  13,  1907.] 
Prank  R.  Myers  et  al,.  v.  Margaret  Myers  et  al. 

Attorney's  Fees  not  Allowed  in  Partition,  when. 

When  an  action  had  been  commenced  in  partition,  but  afterwards  the 
administrator  of  the  common  ancestor  filed  a  cross  petition  asking  the 
sale  of  the  real  estate  described  to  pay  the  ancestor's  debts,  and  the 
property  was  sold  on  such  cross  petition,  no  attorney  fee  can  be  al- 
lowed counsel  for  the  plaintiffs  under  Rev.  Stat  5778  (Lan.  9315). 
[For  other  cases  in  point,  see  "Attorney  and  Client,"  §§  408-410;  "Parti- 
tion," §§  258-262.— Ed.] 

[Syllabus  by  the  court.] 

L.  C.  Feighner  and  Anson  Wicktiam,  for  plaintiffs . 

Scroggs  &  Monnett,  for  administrator  of  J.  G.  Myers. 

Finley  &.  Gallinger,  Kennedy  &.  Kennedy,  and  W.  J.  Schwenck, 

for  other  heirs. 

BABST,  J, 

The  question  submitted  in  this  proceeding  is :  Can  the  court  law- 
fully make  an  allowance  of  compensation  to  plaintiffs'  attorneys  for 
services?  The  record  discloses  that  in  June,  1906,  Frank  R.  Myers  and 
another  filed  a  petition  in  partition  in  this  court,  praying  for  partition 
in  certain  premises  therein  described,  and  in  the  alternative,  that  if 
partition  cannot  be  made,  a  sale  of  the  premises  may  be  made.  All  par- 
ties in  interest  were  made  parties.  July  28,  1906,  Margaret  Myers  and 
Isaiah  Myers  filed  answers  and  cross  petitions  averring  their  respective 
rights  in  the  premises  Both  of  these  cross  petitions  contain  allegations 
antagonistic  to  the  petition,  but  as  they  have  been  passed  upon,  it  is  not 
necessary  to  review  them  in  order  to  consider  the  question  now  before 
the  court.  Later,  like  cross  petitions  were  filed  by  other  heirs.  August 
21,  an  amendment  to  the  petition  was  filed  correcting  the  names  of 
certain  heirs  as  named  in  the  petition. 

June  30,  Geo.  J.  Stuckert  as  administrator  of  the  estate  of  John 
G.  Myers,  the  common  ancestor,  filed  an  answer. in  which  he  averred  his 
fiduciary  capacity,  gave  the  date  of  J.  G.  Myers'  death  November  16, 
1905,  less  than  one  year  before  the  filing  of  the  petition,  denied  the 
sufficiency  of  the  personal  estate  of  J.  G.  Myers  to  pay  his  debts,  and 
affirmed  that  it  would  be  necessary  to  sell  the  real  estate  to  pay  the 
debts,  and  pleaded  the  pendency  in  probate  court  of  a  proceeding  to 
sell  the  same  premises  to  pay  debts. 

December  10,  the  administrator  filed  an  amended  answer  and  cross 
petition,  followed,  December  19,  by  a  second  amended  answer  and  cross 
petition, — the  latter  two  differing  only  as  to  the  definiteness  of  certain 
averments — which  in  a  large  sense,  were  intended  to  raise  ar 
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purely  legal  questions  as  to  the  right  of  partition  within  a  year  after 
the  death  of  the  common  ancestor,  and  as  to  the  effect  of  an  order  of 
sale  issued  by  the  probate  court  during  the  pendency  of  partition  pro- 
ceedings. They  also,  by  cross  petition,  made  the  necessary  allegations 
for  a  sale  of  the  premises  by  himself  as  administrator  to  pay  the  debts 
of  John  G.  Myers, 

On  demurrer  to  this  second  amended  answer  and  cross  petition, 
the  case  went  to  the  circuit  court  and  that  court  denied  partition,  found 
for  the  administrator  on  his  cross  petition,  and  directed  a  sale  by  him, 
which  was  duly  made,  the  sale  confirmed  and  the  purchase  price  is  now 
in  the  hands  of  the  administrator.  The  decision  of  the  circuit  court 
will  be  found  at  Myers  v.  Myers,  29  0.  C.  C.  396. 

This  is  a  brief  review  of  the  facts  as  disclosed  by  the  pleadings  and 
record.  Counsel  for  plaintiffs,  Frank  R.  Myers  et  al.,  now  move  that 
the  court  make  an  allowance  of  a  reasonable  attorney  fee  as  part  of  the 
costs,  under  Rev.  Stat.  5778  (Lan.  9315).  The  administrator  moves 
that  the  court  strike  this  motion  from  the  files  on  the  ground  that  this 
is  not  a  partition  proceeding  and  that  the  court  has  no  jurisdiction  to 
allow  an  attorney  fee.  To  determine  this  question,  the  court  must  find 
and  declare  the  character  of  this  proceeding. 

Is  it  a  case  in  partition  t  If  it  is,  the  motion  to  strike  from  the 
files  must  be  overruled. 

Is  it  a  proceeding  to  sell  the  real  estate  of  a  deceased  person  to 
pay  his  debts?  If  so,  the  motion  to  strike  from  the  files  must  be  sus- 
tained. 

This  court  has  jurisdiction  in  partition  and  the  probate  court  has 
not.  Both  courts  have  concurrent  jurisdiction  to  sell  real  estate  to  pay 
debts  of  a  deceased  person.  A  case  in  partition  can  eventuate  in  only 
one  of  two  ways :  First,  by  an  aparting  so  that  each  of  the  tenants  in 
common  or  coparceners  may  have  set  off  his  share ;  or,  second,  failing 
this,  on  finding  by  the  commissioners  that  partition  cannot  be  made,  a 
sale  of  the  premises  and  distribution  of  the  proceeds  of  sale  less  costs, 
according  to  the  respective  interests  of  the  parties.  This,  in  strictness, 
means  a  proceeding  in  this  court  that  cannot  be  had  in  the  probate 
court.  In  partition,  deeds  tare  made  by  the  sheriff  and  if  sold,  the 
proceeds  are  ordered  paid  out  by  this  court. 

Under  a  sale  by  the  administrator,  he  receives  the  whole  proceeds 
and  out  of  it,  pays  the  costs,  and  then  makes  final  settlement,  not  in  this 
court  but  in  the  probate  court.  The  character  of  these  proceedings  is 
so  radically  different  that  they  cannot  be  confused. 

In  this  case,  partition  was  denied,  a  finding  was  made  by  the  cir- 
cuit court  for  the  administrator  and  a  sale  accordingly.  So  we  find 
and  hold,  that    the    proceeding,    although    commenced     in    partition, 
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terminated  in  a  proceeding  to  sell  real  estate  by  the  administrator  for 
the  payment  of  the  debts  of  the  decedent. 

Can  this  court,  having  thus  found  the  nature  of  the  action,  now 
allow  an  attorney  fee!  The  case  of  Young  v.  Stone,  55  Ohio  St.  125 
[45  N.  E.  Rep.  57],  is  not  in  point.  That  was  clearly  a  case  in  partition 
and  where  the  attorney  agreed  to  perform  the  services  for  a  sum  cer- 
tain; and  it  was  held  he  waived  the  compensation  otherwise  provided. 
Neither  is  there  any  question  that  the  case  of  Leyman  v.  Leyman,  10 
Circ.  Dec.  806  (19  R.  654),  was  a  case  in  partition. 

In  the  cases  of  Thomas  v.  Moore,  52  Ohio  St.  200  [39  N.  E.  Rep. 
803],  and  Sherman  v.  Millard,  27  O.  C.  C.  175,  it  is  held  that  the  ques- 
tion of  attorney  fees  in  administration  cases  is  a  matter  of  personal  con- 
tract between  the  administrator  and  his  counsel,  and  that  these  contracts 
do  not  bind  the  estate.  If  the  amount  paid  was  reasonable  and  the  serv- 
ices for  the  benefit  of  the  estate,  the  administrator  will  be  allowed 
credit  for  the  same  on  his  expense  account,  but  any  party  interested 
may  contest  the  "  allowance  of  any  credit  claimed  for  counsel  fees  paid, 
on  the  ground  that  the  services  were  unnecessary,  or  became  necessary 
from  the  wrongful  act  or  neglect  of  the  representative,  or,  that  the 
amount  paid  was  unreasonable.  'The  rule  is,  that  the  administrator 
can  be  allowed  credit  only  for  counsel  fees  which  he  has  actually  paid, 
and  no  more  than  is  a  reasonable  compensation  for  the  services  rendered 
to  the  estate,  no  matter  what  the  administrator  has  actually  paid  or  con- 
tracted to  pay ;  and  the  burden  is  on  him  to  prove  the.  necessity  and 
value  of  the  services.'  Woerner,  Administration  Sec.  515."  Thomas 
v.  Moore,  supra,  page  206. 

So,  having  found  this  to  be  a  proceeding  by  an  administrator  to 
sell  real  estate  to  pay  debts  of  a  decedent,  and  finding  the  law  to  be, 
that  the  service  of  counsel  in  such  a  case  is  a  matter  of  private  contract 
between  such  counsel  and  the  administrator,  the  court  holds  that  it  has 
no  authority  to  make  an  allowance  to  counsel  for  the  plaintiffs  and  sus- 
tains the  motion  of  the  administrator  to  strike  their  motion  for  such  al- 
lowance from  the  files. 
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CORPORATIONS— RIGHTS  OF  STOCKHOLDER— RECEIVERS. 

[Superior  Court  of  Cincinnati,  Special  Term,  December,  1906.] 
Joseph  W.  Heintzman  v.  Tenacity  Loose  Leaf  Metal  Co.  et  al. 

1.  Rights  of  Stock holdeb  to  Receives  fob  Waste  of  Corporate  Property. 

A  defendant  corporation  will  not  be  heard  to  complain  of  failure  on  the  part 
of  a  stockholder,  asking  for  a  receiver  and  accounting,  to  exhaust  his 
rights  within  the  corporation,  where  the  stockholder  charges  waste  of 
corporate  property  and  fraud  in  its  sale,  and  proffers  evidence  in  support 
of  his  charges;  nor  is  it  necessary  under  ■such  circumstances  that  the 
corporation  itself  bring  the  suit 

[For  other  cases  In  point,  see  3  Cyc.  Dig.,  "Corporations,"  §§  841-874. — Ed.] 

2.  When  a  Stockholder  must  Complain  of  Act  of  Officers. 

It  cannot  be  said  that  such  a  stockholder  making  such  allegations  does  not 
come  into  court  with  clean  hands,  because  after  a  partial  discovery  of 
the  fraud,  and  while  declaring  the  transactions  illegal,  he  offered  to  sell 
his  stock  to  anyone  who  would  take  it,  nor  can  he  be  said  to.  have 
acquiesced  in  things  of  which  he  had  no  knowledge  or  only  partial  knowl- 
edge. 

3.  Appointment  of  Receiver  for  Mismanagement. 

A  court  will  not  hesitate  to  displace  a  board  of  directors  by  appointing  a 
receiver,  where  it  appears  that  the  purpose  of  the  plaintiff  is  not  to 
regulate  the  internal  affairs  of  the  corporation,  but  that  his  action  is  due 
to  an  abuse  of  power  by  the  officers  of  a  majority  of  the  stockholders  by 
misappropriating  the  corporate  property  or  using  it  for  their  individual 
profit.  Under  such  circumstances  it  would  be  a  vafn  thing  to  leave  the 
property  in  the  hands  of  the  board  pendente  lite. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Corporations,"  §§  2011-2018; 
7  Cyc.  Dig.,  "Receivers,"  §§  38-86.— Ed.] 

[Syllabus  approved  by  the  court.] 

Application  for  receiver. 

J.  W.  Heintzman  and  R.  A.  Black,  for  plaintiff .. 
Bates  &  Meyer,  for  defendants . 

HOFFHEIMER,  J. 

Plaintiff  claiming  to  be  the  owner  of  two  shares  of  stock  in  the 
Tenacity  Loose  Leaf  Metal  Company  brings  this  action  and  asks  for  a 
receiver,  injunction  and  an  accounting.  The  gravamen  of  the  com- 
plaint is  breach  of  fiduciary  duty  on  the  part  of  majority  directors  and 
stockholders  for  personal  gain.  Waste  and  loss  of  corporate  property 
are   alleged. 

For  the  purpose  of  determining  whether  a  receiver  should  be 
appointed  I  deem  it  unnecessary  to  consider  any  acts  of  mismanagement 
other  than  those  which  relate  to  the  September  meeting  of  the  directors, 
when  a  certain  contract  is  alleged  to  have  been  entered  into  between  the 
Tenacity  Company  and  W.  J.  Schultz  and  the  W.  J.  Schultz  Tenacity" 
Company,  whereby  in  exchange  for  stock  in  said  new  corporation  it  was 
agreed  on  behalf  of  the  Tenacity  Company  to  surrender  its  stock  and 
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likewise  turn  over  to  said  The  W.  J.  Schultz  Tenacity  Company  all  its  as- 
sets and  dissolve  the  Tenacity  Company.  It  is  claimed  that  defendant,' 
Schultz,  who  operated  his  own  business  and  was  president  and  treasurer 
of  the  Tenacity  Company  and  largest  stockholder  therein,  controlled  the 
majority  and  undertook  a  merger  of  his  own  business  and  the  corpora- 
tion for  his  own  profit  and  the  profit  of  codirectors  and  at  the  expense 
of  the  corporation  of  which  they  were  trustees.  That  in  thus  agreeing 
to  sell  out  and  attempting  to  dispose  of  the  company's  assets  they  were 
guilty  of  fraud  and  bad  faith  and  were  wasting  the  property  of  the 
corporation.  Incidental  to  the  main  contention  and  as  auxiliary  thereto 
a  receiver  is  asked  to  take  charge  of  the  corporate  property  and  to 
preserve  and  manage  it  for  the  corporation. 

The  defendants  by  answer  in  substance  deny  that  plaintiff  is  the 
owner  of  the  stock  sued  on.  They  deny  fraud  or  bad  faith.  They  say 
the  sale  to  the  W.  J.  Schultz  Tenacity  Company  was  for  full  value, 
upon  full  disclosure.  They  deny  the  assets  of  the  Schultz  business 
were  of  less  value  than  the  purchase  price,  and  they  say  that  the 
sale  was  for  the  mutual  benefit  of  all  concerned. 

Defendants  by  way  of  argument  further  complain  that  no  demand 
was  made  by  plaintiff  or  the  corporation  or  the  directors  to  correct  any 
alleged  irregularities  within  the  corporation  as  was  his  right  and  his 
duty,  and  further  that  plaintiff  did  not  exhaust  his  rights  within  the 
corporation  itself  before  bringing  this  action.  . 

As  there  is  no  question  in  my  mind  but  that  plaintiff  is  the  owner 
of  the  stock  sued  on,  under  the  facts  in  this  case  as  they  have  developed 
at  the  hearing  in  the  last  few  days,  this  was  not  necessary,  nor  was  it 
necessary  under  the  circumstances  that  the  corporation  itself  bring  this 
suit. 

It  is  perfectly  clear  to  my  mind  that  the  contract  of  the  September 
board  meeting  whereby  the  directors  undertook  to  dispose  of  all  the 
assets  of  the  Tenacity  Loose  Leaf  Metal  Company  was  not  made  in  good 
faith  and  for  the  best  interests  of  the  corporation,  and  if  permitted  to 
stand  would  result  in  waste  and  loss  of  the  corporate  property.  It 
seems  that  since  this  alleged  sale  was  made  one  or  two  of  the  stock- 
holders who  voted  for  the  sale  are  now  co-operating  with  this  plaintiff, 
although  it  was  assumed  at  the  hearing  that  inasmuch  as  they 
acquiesced  in  what  was  done  they  have  no  right  to  the  relief  here  claimed. 
Inasmuch  as  they  demanded  to  see  an  inventory  of  W.  J.  Schultz 's  busi- 
ness and  were  declared  out  of  order,  it  is  evident  no  proper  disclosure 
was  made  to  them,  and  I  very  much  doubt  whether  they  were  bound 
by  their  assent.  Ives  v.  Smith,  3  N.  Y.  Supp.  645.  It  is  not  necessary, 
however,  to  pursue  that  question  any  further,  because  if  this  plaintiff 
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is  properly  in  court,  the  relief  to  be  granted  redounds  not  to  his 
'  benefit  bnt  to  that  of  the  corporation. 

The  question  then  is:  Is  plaintiff  a  proper  party  T  Although  he 
took  no  part  in  the  sale  complained  of,  nevertheless  defendants  say 
that  he  is  barred  by  laches  and  by  acquiescence.  Is  this  true?  It  may 
be,  that  plaintiff  had  some  knowledge  that  radical  steps  were  being 
taken  by  the  directors ;  the  extent  of  that  knowledge  however  is  shown 
in  the  misinformation  as  it  appears  in  the  petition  filed  herein,  all  of 
which  necessitated  the  filing  of  an  amended  petition  to  conform  to  the 
real  facts.  It  is  further  true  that  plaintiff  may  have  waited  some  six 
weeks  before  seeking  the  intervention  of  equity,  and  it  is  true  that  on 
October  10,  1906,  he  was  requested  by  the  defendant,  the  W.  J.  Schultz 
Tenacity  Company,  to  turn  in  his  certificates  for  stock  in  the  W.  J. 
Schultz  Tenacity  Company.  He  replied  November  3,  1906,  that  he 
believed  the  attempted  merger  illegal  and  stated  that  he  was  disposed 
to  ask  a  receiver.  In  that  letter  he  offered  his  stock  for  sale  to  any  per- 
son, and  asked  to  hear  from  the  company. 

Notwithstanding  his  statement  that  he  believed  the  merger  was 
illegal,  I  see  no  reason  why  he  was  to  be  deprived  of  his  right  to  sell 
his  stock  if  he  could.  His  motives  would  be  entirely  immaterial,  for  it 
might  well  be  that  a  minority  stockholder  would  be  willing  to  step  out 
rather  than  fight  what  he  supposed  was  an  illegal  act  merely. 

At  the  hearing,  however,  he  ascertains  for  the  first  time  the  true 
inwardness  of  the  September  meeting,  and  he  learns  of  the  conditions, 
financial  and  otherwise,  of  all  the  parties.  It  was  then  that  the  acts 
of  bad  faith  with  which  the  majority  stockholders  stand  charged 
developed,  and  -it  was  then  that  he  obtained  information  as  to  mis- 
management. This  appearing,  I  do  not  think  the  incident  of  the  letter 
or  his  offer  to  sell  rendered  his  hands  unclean,  nor  can  he  be  said  to 
have  acquiesced,  for  obviously  one  cannot  acquiesce  in  things  not 
known. 

It  was  not  incumbent  on  plaintiff  as  a  stockholder  to  know  the 
acts  of  the  directors  or  the  details  of  their  management.  Agricultural 
Cattle  Ins.  Co.  In  re,  L.  R.  1  Ch.  App.  161.  Nor  was  he  bound  to 
keep  himself  posted  or  informed  as  to  the  various  acts  of  the  corpora- 
tion; and  he  was  not  chargeable  with  knowledge  merely  because  he 
might  have  ascertained  the  facts  by  an  examination  of  the  corporate 
books.  lb.;  2  Cook,  Corporations  Par.  731.  And  to  be  guilty  of 
Inches  the  well-established  rule  requires  that  knowledge  must  coexist  or 
concur  with  delay.  Evans  v.  Smallcombe,  L.  R.  3  H.  L.  249,  affirming 
L.  R.  3  Kq.  769;  2  Cook,  Corporations  Par.  731.  Moreover,  the  trustee 
of  an  express  trust,  such  as  a  director  is,  cannot  set  up  laches  as  against 
his  cestui  que  trust.    I  Pomeroy,  Eq.  Jurisp.  Sec.  418,  and  cases  cited. 
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As  the  plaintiff  had  no  knowledge  of  the  bad  faith  charged  and 
could  not  have  acquiesced,  and  as  he  has  been  duly  diligent,  it  remains 
to  determine  whether  the  extraordinary  remedy  of  receivership  is 
justified  by  the  facts.  Because  this  remedy  is  considered  drastic,  con- 
siderable latitude  was  allowed  counsel  at  the  hearing.  Not  only  was 
the  alleged  fraudulent  sale  gone  into  fully,  but  transactions  *with  refer- 
ence to  the  general  management  of  the  Tenacity  Company  were  in- 
quired into.  That  there  was  wilful  mismanagement  there  can  be  no 
doubt.  The  improper  declaration  of  a  10  per  dent  dividend  to  "make 
a  showing,"  and  the  application  of  his  share  thereof  by  defendant, 
Schultz,  towards  paying  off  unauthorized  overdrafts  made  by  him  on 
the  company,  and  the  unauthorized  use  of  money  by  the  Loxit  Com- 
pany, are  illustrations.  It  is  enough  for  the  purposes  of  this  hearing  to 
say  that  it  is  clear  that  defendant,  Schultz,  and  other  corporate  officers 
dealt  with  this  corporation  at  the ,  expense  of  their  trust — and  I  refer 
particularly  to  the  pretended  sale  of  September — a  sale  which  has  all 
the  earmarks  of  bad  faith  and  which  was  for  their  individual  profit. 
Such  a  sale  cannot  be  permitted  to  stand.  Under  such  circumstances 
equity  will  intervene.  Haywood  v.  Lumber  Co.  64  Wis.  639  [26 
N.  W.  Rep.  184] ;  Lewis,  In  re,  52  Kan.  660  [35  Pac.  Rep.  287]. 

Where  it  appears,  as  in  this  case,  that  the  stockholder  is  not  re- 
questing a  receiver  simply  to  regulate  the  internal  affairs  of  a  corpora- 
tion, but  because  of  the  attempt  on  the  part  of  the  officers  or  the 
majority  stockholders  to  abuse  their  power  by  misappropriating  the 
corporate  property,  by  using  the  corporate  property  for  their  in- 
dividual profit,  or  by  so  acting  as  to  wilfully  and  wrongfully  jeopardize 
the  corporate  business,  then  equity  should  not  hesitate  to  afford  relief. 
No  one  i?  more  helpless  unless  aided  by  the  arm  of  the  law  than  the 
holder  of  a  small  portion  of  the  stock  of  a  corporation  when  the  large 
stockholders  combine  to  advance  their  private  interests  at  the  expense 
of  the  corporation.  Irvine,  C,  in  Ponca  Mill  Co.  v.  Mikesell,  55  Neb. 
98  [75  N.  W.  Rep.  46] ;  5  Pomeroy,  Eq.  Jurisp.  Par.  122  (ed.  1905). 

This  principle  is  applicable  to  the  facts  before  me.  Defendant, 
Schultz,  in  combination  with  others  under  his  control  brought  about  the 
sale.  The  other  stockholders  (save  and  except  plaintiff),  the  only 
stockholders  who  actually  paid  money  into  the  corporation,  although 
they  may  have  voted  for  the  sale,  did  so  without  full  disclosure.  Still, 
as  the  acts  complained  of  were  permitted  by  the  board  of  directors, 
the  court  would  be  doing  a  vain  thing  to  place  the  property  in  the 
hands  of  the  board  pendente  lite.  Displacing  the  board  by  the  appoint- 
ment of  a  receiver  is  not  an  ordinary  remedy,  yet  such  should  be  done 
when  necessary  to  protect  the  corporate  property.  5  Pomeroy,  Eq. 
Jurisp.  Par.  122  (ed.  1905). 

Digitized  by  VjOOQIC 


66*  SUPERIOR  AND  COMMON  PLEA8  COURTS.  [17 

Superior  Court  of  Cincinnati. 

Guided  by  these  authorities  and  exercising  the  inherent  powers 
of  the  court,  in  view  of  the  disclosures  I  have  determined  to  appoint  a 
receiver  as  prayed  for  to  protect,  manage  and  preserve  the  property 
of  the  Tenacity  Loose  Leaf  Metal  Company  now  being  held  by  these 
defendants  or  any  of  them.  And  the  defendants  and  each  of  them  are 
hereby  ordered  and  directed  to  surrender  and  turn  over  to  and  place 
in  the  custody  of  said  receiver  whatever  assets  or  property  they  or 
any  of  them  may  have  in  their  possession  under  the  pretended  contract 
of  September,  or  otherwise,  belonging  to  said  The  Tenacity  Loose  Leaf 
Metal  Company,  including  its  minutes,  books,  papers,  effects,  furniture, 
patents  and  its  property  of  whatever  kind  or  description.  The  re- 
ceiver will  be  directed  to  hold  same  and  otherwise  carry  out  all  the  de- 
crees, orders  and  mandates  of  this  court  as  may  be  issued  herein  until 
such  time  as  the  court  may  deem  it  proper  and  to  the  best  interests 
of  all  concerned  to  restore  the  property  to  the  duly  constituted  officers 
of  the  company. 

With  reference  to  the  claim  made  that  private  profits  have  been 
made  at  the  expense  of  the  corporation  by  the  officers,  or  some  of  them, 
necessitating  an  accounting,  I  will  direct  the  receiver  to  employ  some 
person  expert  in  the  matter  of  bookkeeping  to  examine  the  books  and 
make  a  report  on  this  question. 

Receiver  to  be  appointed. 


INTOXICATING  LIQUORS— EVIDENCE. 

[Franklin  Common  Pleas,  November,  1906.] 
Nellie  Leonard  v.  Willis  G.  Bowland,  Treas. 

1.  What  Constitutes  Trafficking  in  Intoxicating  Liquors. 

Trafficking  in  Intoxicating  liquors,  within  Rev.  Stat.  4364-9  (Lan.  7248), 
does  not  necessarily  mean  that  one  must  have  and  maintain  a  bar  and 
bar  fixtures,  nor  to  have  a  stock  of  liquors  on  hand;  and  where  one 
has  an  arrangement  with  a  nearby  saloon  where  beer  is  secured,  as 
called  for,  and  resold  at  a  large  profit  the  same  falls  within  the 
statutes  governing  the  sale  of  intoxicating  liquors,  and  a  levy  on  goods 
and  chattels  in  satisfaction  of  the  tax  assessed  against  such  business 
will  be  sustained. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Intoxicating.  Liquors,"  §§ 
1-7.— Ed.] 

2.  Presumption  of  Validity  of  Tax  from  Entry  on  Auditor's  Duplicate. 

Where  a  liquor  tax  has  been  assessed  and  entered  by  the  county  auditor, 
the  duplicate  becomes,  by  operation  of  Rev.  Stat.  1104  (Lan.  2451), 
prima  facie  evidence  as  to  the  amount  and  validity  of  such  tax,  and 
the  burden  is  cast  upon  the  one  assessed  to  prove  that  he  was  not 
engaged  in  the  liquor  business  at  the  time  covered  by  the  assessment 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Intoxicating  Liquors,"  §§ 
111-118.— Ed.] 
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3.  Sufficiency  of  Evidence  to   Prove   One  is   Trafficking  in   Intoxicating 
Liquor. 

Evidence  that  one  had  openly  engaged  tn  the  business  of  trafficking  in 
intoxicating  liquors  until  the  .$1000  tax  became  operative,  when  she 
discontinued  said  business,  coupled  with  proof  that  shortly  thereafter 
she  had  sold  beer,  procured  at  a  nearby  saloon  under  apparent  arrange- 
ments, at  a  great  profit,  is  sufficient  proof  of  trafficking  in  intoxicating 
liquors. 

4.  Effect  of  Failure  to  Demand  Payment  of  Tax. 

The  fact  that  no  demand  was  made,  at  the  seller's  place  of  business, 
for  the  payment  of  a  liquor  tax  is  immaterial  after  the  parties  and 
goods  levied  on  are  before  the  court  for  the  determination  of  the  issues 
involved. 

[Syllabus  approved  by  the  court] 

EVANS,  J. 

The  plaintiff  seeks  to  enjoin  the  county  treasurer  from  advertising 
and  selling  her  household  goods,  levied  upon  under  distraint  by  said 
treasurer  for  nonpayment  of  liquor  tax  and  penalties  claimed  by  de- 
fendant to  be  due  from  plaintiff. 

By  cross  petition  the  defendant  prays  for  an  order  for  leave  to  sell 
said  chattel  property  for  payment  of  said  liquor  tax,  penalties  and 
costs,  and  for  the  vacation  of  the  restraining  order. 

The  principal  question  here  for  determination  is,  whether  the  plain- 
tiff was  engaged  in  the  traffic  in  intoxicating  liquors  on  and  subsequent 
to  May  28,  1906,  in  this  city.  She  claims  that  she  was  not  so  engaged  at 
said  time,  and,  if  her  contention  is  true,  then  she  would  be  entitled  to 
a  permanent  injunction.  On  the  other  hand,  if  she  was  engaged  in  said 
traffic  at  said  time  then  her  said  goods  and  chattels  so  levied  on  would 
be  subject  to  sale  in  satisfaction  of  said  tax,  penalties  and  costs.  On 
June  13,  1906,  the  defendant,  as  county  treasurer,  entered  upon  the  tax 
duplicate  against  plaintiff  the  amounts  of  taxes  and  assessments  and  of 
the  nonpayment  thereof  for  the  liquor  tax  under  the  act  of  March  28, 
1906,  and  that  plaintiff  was  engaged  in  said  traffic  at  348  East  Mound 
street,  this  city,  on  and  subsequent  to  May  28,  1906. 

Plaintiff  admits  that  she  was  engaged  in  the  traffic  in  intoxicating 
liquors  at  348  East  Mound  street  from  November  1,  1905,  to  May  28, 
1906.  She  claims  that  she  had  paid  her  liquor  tax  to  May  28,  but  that 
from  and  after  said  date  she  was  not  engaged  in  said  traffic;  that  she 
sold  her  stock  of  liquors  on  May  26,  and  that  the  latter  part  of  June 
she  left  said  place,  and  about  July  1  she  stored  her  goods  with  the  Buck- 
eye Storage  Company ;  that  she  kept  no  bar  fixtures  at  said  place ;  that 
prior  to  November  1,  1905,  she  had  been  in  the  saloon  business  else- 
where, where  she  had  and  used  bar  fixtures,  but  that  when  she  moved  to 
348  East  Mound  street  she  had  no  use  for  bar  fixtures. 

She  says  that  from  May  28  to  the  last  of  June,  when  she  left  said 
house,  she  got  beer  over  a  back  fence  from  a  nearby  saloon  for  herself ; 
that  on  June  11,  she  admits  that  she  got  four  quarts  of  beer  for  some 
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visitors;  that  these  visitors,  four  men,  who  came  together,  called  for 
beer;  that  she  told  the  men  she  did  not  keep  it,  and  they  asked  her  if 
she  could  get  some ;  that  one  of  the  men  gave  her  $1,  which  she  handed 
to  one  of  the  girls,  living  there  with  plaintiff,  and  that  the  girl  got  a 
quart  bottle  of  beer ;  that  three  other  bottles  were  also  procured  for  the 
men ;  she  says  they  were  not  paid  for,  except  the  men  before  they  left 
threw  some  money  in  her  lap  and  that  she  made  no  change;  that  she 
don't  know  how  much  money  they  threw  in  her  lap.  She  says  that  the 
beer  costs  fifteen  cents  a  quart  bottle. 

One  of  the  girls,  who  says  she  went  after  the  beer  at  a  saloon  near 
the  rear  of  this  house,  says  she  paid  fifteen  cents  a  bottle  for  it,  that 
she  got  four  bottles,  and  that  the  men  left  $4  for  the  four  bottles ;  that 
plaintiff  did  not  offer  to  give  back  change  to  the  men,  and  that  nothing 
was  said  about  change. 

The  four  men  aforesaid,  who  visited  said  house  on  the  night  of 
June  11,  and  secured  the  four  bottles  of  beer,  were  all  inspectors  under 
the  state  dairy  and  food  commissioner,  and  had  been  sent  there  by  said 
department  to  seek  information  if  liquors  were  sold  there,  and  if  said 
place  was  liable  for  assessment  as  a  place  not  on  the  duplicate,  and  re- 
port the  same  to  the  auditor  of  state.  This  is  a  duty  devolved  upon  said 
department  by  Rev.  Stat.  4364-14a  (Lan.  7254). 

Upon  the  report  of  said  inspectors  to  the  state  auditor  that  plain- 
tiff was  liable  to  such  assessment,  the  auditor  of  state  caused  the  same  to 
be  entered  upon  the  assessment  duplicate  of  said  Franklin  county 
against  the  plaintiff,  together  with  the  20  per  cent  penalty  provided 
by  said  act. 

The  testimony  of  all  four  of  said  inspectors  was  adduced  on  the 
hearing.  Their  testimony  is  in  substance,  that  about  9  o'clock  on  the 
night  of  June  11,  1906,  they  went  to  plaintiff's  place  at  348  East 
Mound  street,  this  city,  and  after  being  admitted,  one  of  the  men  pro- 
posed to  buy  a  bottle  of  beer;  that  plaintiff  said  she  did  not  sell  beer, 
but  would  send  for  it,  and  said  that  they  would  have  to  give  her  $1; 
one  of  them  gave  her  $1 ;  all  four  of  the  men  testify  that  plaintiff  her- 
self went  out  and  presently  came  in  with  a  bottle  of  beer ;  presently  an- 
other one  of  the  men  proposed  to  get  another  bottle  of  beer ;  that  plain- 
tiff went  out  for  it,  and  one  of  the  men  desiring  to  find  out  where  she 
got  it,  as  he  stated,  went  along  with  her;  he  says  as  he  passed  through 
a  rear  room  he  saw  three  bottles  of  beer  on  a  table  there;  that  he  saw 
plaintiff  get  the  beer  over  a  fence  at  a  saloon  near  the  rear  of  this 
house;  the  men  testify  to  having  purchased  from  plaintiff  four  bottles 
of  beer ;  that  before  they  left  plaintiff  proposed  to  treat,  and  one  of  the 
men  followed  her  out;  that  she  stepped  on  a  ladder  and  tapped  on  the 
fence,  and  a  man  came  out  and  gave  her  two  more  bottles,  which  made 
six  bottles.    They  said  that  they  asked  her  how  much  she  wanted  for 
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tne  beer,  and  that  she«said  $1  a  bottle,  and  that  they  paid  her  $4  for  the 
four  bottles. 

It  is  claimed  by  plaintiff  that  the  evidence  does  not  prove  that 
plaintiff  was  at  said  time  engaged  in  the  business  of  trafficking  in  in- 
toxicating liquors;  that  she  did  not  keep  liquors  in  her  house,  and  that 
the  fact  that  she  took  money  from  said  men  for  the  beer  drank  by  them 
showing  a  profit  to  her  would  not,  for  only  one  such  occasion,  prove 
that  she  was  in  the  business  of  trafficking  in  intoxicating  liquors. 

Laning  7256  (B.  4364-16)  defines  what  is  meant  by  the  phrase 
V trafficking  in  intoxicating  liquors,"  as  used  in  Rev.  Stat.  4364-9  (Lan. 
7248),  and  provides  that  such  phrase  "means  the  buying  or  procuring 
and  selling  of  intoxicating  liquors  otherwise  than  upon  prescription  is- 
sued in  good  faith  by  reputable  physicians  in  actual  practice,"  etc' 
So  that  it  does  not  necessarily  mean  that  to  engage  in  said  business  one 
must  have  and  maintain  a  bar  and  bar  fixtures,  nor  to  have  a  stock  of 
liquors  constantly  on  hand. 

It  appears  from  the  evidence  that  on  this  one  evening  the  sale  of 
said  four  bottles  of  beer,  which  cost  plaintiff  but  fifteen  cents  a  bottle, 
resulted  in  a  profit  to  her  of  $3.40.  While  there  is  no  evidence  before 
the  court  of  sales  made  by  her  on  any  other  occasions,  yet  from  the 
above  sales  and  the  profits  it  can  readily  be  seen  that  by  an  arrangement 
with  a  nearby  saloon  a  person  could  carry  on  this  traffic  with  consider- 
able profit  by  conveniently  providing  the  stock  from  such  saloon  in 
quantities  such  as  the  demands  of  her  trade  require. 

If  this  were  allowed  it  would  defeat  the  very  purpose  of  the  stat- 
utes, and  for  that  reason  it  is  clearly  within  the  definition  of  the  phrase 
of  "trafficking  in  intoxicating  liquors." 

The  question  here  for  determination  is  not,  as  counsel  for  plaintiff 
contend,  whether  one  sale  alone  could  constitute  such  person  as  en- 
gaged in  said  business.  This  must  be  taken  in  consideration  with  the 
evidence  that  the  plaintiff  was,  up  to  May  28,  by  her  own  admission, 
engaged  in  said  business  at  said  place.  "Whether  or  not  the  fact  that  she 
did  not  make  known  her  intention  to  continue  said  traffic  from  and  after 
May  28,  by  having  the  same  so  entered  on  the  tax  duplicate,  caused  the 
department  to  send  said  inspectors  to  investigate  on  June  11,  does  not 
appear.  But  she  having  been  openly  engaged  in  said  traffic  at  said 
place  to  May  28,  after  said  date,  when  the  act  of  March  28,  1906,  in- 
creasing said  tax  to  $1,000  had  gone  into  operation,  and  investigation 
was  caused  by  the  auditor  of  state,  which  resulted  in  discovering  the 
plaintiff  selling  beer  at  said  place,  which  she  procured  from  a  nearby 
saloon,  at  a  profit  of  eighty-five  cents  per  bottle  to  herself. 

If  the  case  stood  alone  on  a  single  sale,  with  no  other  circumstances 
surrounding  it,  such  as  above  stated,  there  would  be  greater  difficulty 
in  reaching  a  conclusion  as  to  whether  such  sale  sufficiently  proved  that 
36  Dec.  Vol.  17 
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she  was  engaged  in  the  business  of  trafficking  in  intoxicating  liquors. 
But  the  fact  that  soon  after  May  28,  the  time  to  which  she  had  paid  the 
tax,  and  in  two  weeks  thereafter,  she  is  found  selling  beer  in  the  same 
place  at  a  profit,  would  be  sufficient  in  my  opinion  to  bring  her  within 
the  contemplation  of  the  statute,  and  the  auditor  would  be  justified  in 
placing  her  on  the  assessment  duplicate. 

For  this  reason  I  am  of  the  opinion  that  the  cases  cited  by  counsel 
for  plaintiff  are  not  applicable  to  cases  such  as  disclosed  by  the  facts  in 
this  case. 

By  operation  of  the  statute,  on  the  facts  of  this  case,  the  burden 
devolves  upon  the  plaintiff  to  prove  that  she  was  not  at  said  time  en- 
gaged in  said  business.  Upon  the  report  of  said  inspectors  to  the  audi- 
tor of  state,  and  the  auditor  of  state  having  caused  the  assessment  to 
be  entered  against  such  person  found  to  be  engaged  in  said  business, 
upon  the  assessment  duplicate  of  the  proper  county  by  the  auditor  there- 
of, together  with  the  penalty  of  20  per  centum,  then  by  operation  of 
Rev.  Stat.  1104  (Lan.  2451),  said  duplicate  •shall  be  received  as  prima 
facie  evidence  on  the  trial  of  the  amounts  and  validity  of  such  taxes 
and  assessments,  and  of  the  nonpayment  thereof. 

The  evidence  that  she  was  not  engaged  in  said  business,  and  that 
she  was  not  continuing  the  business  after  said  May  28,  does  not  over- 
come said  prima  facie  case. 

The  circuit  court  in  Simpson  v.  Serviss,  2  Circ.  Dec.  246  (3  R.  433), 
held  that  where  a  person,  having  made  return  that  his  business  is  con- 
fined exclusively  to  malt  or  vinous  liquors,  or  both,  thereafter,  during 
the  assessment  year,  makes  a  single  sale  of  any  other  intoxicating  liquors, 
the  assessment  upon  his  business  is  thereby  increased,  as  provided  by 
Sec.  5  of  said  act  of  May  14,  1886  (83  0.  L.  156). 

The  above  case  is  authority,  and  controls  the  case  at  bar  so  far  as 
a  single  sale  is  concerned  in  connection  with  the  other  fact  that  plain- 
tiff was  conducting  said  business  openly  at  said  place  shortly  before 
said  time  in  question. 

The  fact  that  the  defendant  made  no  demand  at  plaintiff's  place 
of  business  before  making  said  levy  on  her  said  goods  and  chattels,  is 
not  material  now  in  view  of  the  fact  that  both  the  parties  and  the  said 
goods  and  chattels  are  before  the  court  in  this  action  for  a  full  de- 
termination of  the  issues  between  the  parties. 

Penalties  are  assessed  by  way  of  punishment,  and  it  is  held  in  this 
state  that  such  cannot  be  refunded.  Simpson  v.  Serviss,  supra.  The 
minimum  assessment  under  the  act  of  March  28,  1906,  is  $200.  No  sum 
less  than  that  can  be  assessed.  The  assessment  above  said  sum  was  re- 
funded on  the  assessment  duplicate. 

The  full  amount  assessed,  which  is  required  by  statute,  on  the 
duplicate  against  plaintiff  was  $961.54 ;  the  20  per  centum  penalty  there- 
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on  was  $192.30.  There  was  a  refunder  on  the  duplicate  of  the  original 
amount  assessed  reducing  the  same  to  the  minimum  of  $200;  this,  to- 
gether with  the  penalty  of  $192.30,  makes  $392.30;  to  this  will  be  added 
4  per  centum  collection  fees  and  costs  by  distress  and  sale,  as  provided 
by  Lan.  7251  (B.  4364-12),  making  in  all  $430.76,  which  amount  I  find 
the  defendant  is  entitled  to  recover  from  the  sale  of  said  goods  and  chat- 
tels of  the  plaintiff  so  levied  on.  I  find  that  the  sheriff's  fee  of  $3  is 
included  in  said  item  of  4  per  centum. 

I  am  unable  to  find  from  the  evidence  before  me  what  amount  is 
due  the  said  Buckeye  Storage  Company,  or  that  the  defendant  is  under 
obligations  to  account  to  said  company.  It  seems  from  the  evidence  that 
said  company  has  charged  the  same  against  the  plaintiff,  and  conse- 
quently will  be  relegated  to  its  lien  on  said  goods  for  its  charges,  sub- 
ject to  the  lien  of  defendant  for  the  amount  found  as  aforesaid. 

My  finding  therefore  is  against  the  plaintiff,  and  in  favor  of  the 
defendant  as  aforesaid.  The  temporary  restraining  order  is  dissolved, 
and  defendant  is  granted  leave  to  sell  said  goods  and  chattels  in  satis- 
faction of  the  above  amount  so  found,  and  the  costs  of  this  action  are 
adjudged  against  the  plaintiff. 


EQUITY— INSURANCE— QUO  WARRANTO. 

[Superior  Court  of  Cincinnati;  Special  Term,  February  28,  1907.] 
Wallace  Burch  et  al.  v.  Bennet  F.  Coan  et  al. 

1.  Jurisdiction  of  Equity  to  Inquire  into  Proceedings  of  Corporation  Officers, 
Involving  Validity  of  their  Election. 

A  petition  by  policy  holders  in  a  mutual  life  association,  which  makes 
the  managing  agent  aod  directors  defendants,  alleging  fraud  and  breach 
of  trust  on  the  part  of  the  managing  agent  in  bringing  about,  through 
a  misuse  of  proxies,  the  election  of  directors  friendly  to  his  Interests, 
whereby  he  has  secured  from  the  directors  a  contract  alleged  to  be 
detrimental  to  the  interests  of  the  plaintiffs  and  the  corporation,  con- 
fers jurisdiction  on  a  court  of  equity,  notwithstanding  the  validity  of 
the  election  of  directors,  and  therefore  their  title  to  office  is  incidentally 
involved. 

[For  other  cases  In  point,  see  4  Cyc.  Dig.,  "Equity,"  §§  144-202.— Ed.]* 

2.  Court  of  Equity  cannot  Oust  Officers  of  a  Corporation. 

But  while  in  such  a  case  equity  may  set  aside  the  contract,  and  find 
the  election  invalid,  and  enjoin  the  directors  pending  a  determination 
of  the  question  of  their  title  in  a  court  of  law,  it  is  without  jurisdio 
tion  to  oust  them  from  office. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Corporations,"  §§  1209-1226; 
7  Cyc.  Dig.,  "Quo  Warranto,"  §§  93-101.— Ed.] 

[Syllabus  approved  by  the  court.] 

Demurrer  to  petition. 
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J.  C.  Healy,  M.  C.  Slutes  and  W.  F.  Boyd,  for  plaintiffs. 
H.  D.  Peck  and  W.  N.  Tuller,  for  defendants . 

HOFFHEIMER,  J. 

Plaintiffs  are  policy  holders  in  the  Ohio  Mutual  Life  Insurance 
Company.  Defendant,  Bennet  P.  Coan,  has  been  agent  and  general 
manager  of  said  company  for  many  years,  and  his  codefendants  are 
persons  who,  it  is  charged,  claim  to  have  been  elected  directors  of  said 
^he  Ohio  Mutual  Life  Insurance  Company.  The  petition  is  voluminous 
and  it  is  unnecessary  for  the  purposes  of  this  demurrer  to  refer  other- 
wise than  in  a  general  way  to  the  allegations  of  the  petition  or  to  the 
relief  sought. 

The  demurrer  interposed  by  defendants  to  the  petition  raises  a 
jurisdictional  question.  The  defendants  contend  that  the  petition  in 
its  entirety  is  directed  to  testing  the  validity  of  the  election  of  the  board 
of  directors  of  said  company,  of  the  persons  named  as  codefendants  of 
Coan.  In  other  words,  it  is  claimed  that  their  action  is  an  attempt  to 
oust  officers  of  a  private  corporation  and  that  inasmuch  as  the  common 
law  and  the  statutes  furnish  the  remedy  in  quo  warranto,  and  that,  as 
this  is  a  specific  and  adequate  remedy,  equity  is  ousted  of  any  possible 
jurisdiction. 

Plaintiffs,  on  the  other  hand,  contend  that  the  purpose  of  the  action 
and  the  relief  sought  is  not  the  testing  of  official  title,  solely,  but  they 
claim  equitable  relief  on  other  and  special  grounds  such  as  fraud  and 
breach  of  trust,  although  it  is  stated  that  the  title  of  the  pretended  di- 
rectors is  incidentally  involved  in  the  controversy.  Under  such  circum- 
stances, it  is  claimed  on  behalf  of  plaintiffs,  equity  will  inquire  into  the 
whole  matter,  including  the  question  of  the  validity  of  the  election  of 
said  pretended  directors,  and  declare  same  void  if  necessary. 

From  such  examination  of  the  authorities  as  I  have  been  able  to 
make  since  the  submission  of  this  matter  on  Monday,  I  may  say  that 
there  is  no  inherent  power  in  a  court  of  equity  to  try  disputed  title  to 
corporate  office  either  in  a  public  or  private  corporation,  where  that  is 
the  sole  question  before  the  court.  The  law  furnishes  an  ample  remedy. 
State  v.  Buchanan,  Wri.  233;  State  v.  Pollner,  10  Circ.  Dec.  141  (18  R. . 
304);  First  Presbyterian  Soc.  v.  Smith,  12  Ohio  St.  248;  Hullman  v. 
Honcomp,  5  Ohio  St.  237 ;  Owen  v.  Whittakcr,  20  N.  J.  Eq.  122 ;  Bed- 
ford  Springs  Co.  v.  McMeen.  161  Pa.  St.  639  [29  Atl.  Rep.  99] ;  Carrnel 
Nat.  Gas  &  Imp.  Co.  v.  Small,  150  Ind.  427  [47  N.  E.  Rep.  11]. 

And  it  seems  even  when  fraud  is  alleged  the  remedy  is  still  at  law. 
In  Trinity  Church  v.  Warden  it  is  held,  in  substance,-  that  a  court  of 
equity  cannot  sustain  jurisdiction  over  corporate  elections  for  the  pur- 
pose of  determining  questions  pertaining  to  the  right  or  title  to  corporate 
offices,  since  such  questions  are  properly  cognizable  in  a  court  of  law, 
the  appropriate  remedy  being  by  proceedings  at  law  in  the  nature  of 
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quo  warranto.  Nor  is  the  fact  that  relief  is  claimed  upon  the  ground  of 
fraud  sufficient  to  warrant  a  departure  from  the  rule  or  to  justify  a 
court  of  equity  in  such  case  in  granting  relief  by  injunction.  Trinity 
Church  v.  Warden,  3  Dec.  Re.  524-526. 

The  general  rule  prescribing  equity  jurisdiction  in  this  regard  is 
however  subject  to  a  recognized  qualification.  Where  the  question  as  to 
the  validity  of  the  election  of  officers  is  incidental  and  collateral  to  other 
special  matters  involved,  which  in  their  very  nature  make  it  proper  for 
equity  to  intervene,  as  for  example,  where  breach  of  trust  is  involved 
or  where  an  injunction  is  necessary  to  prevent  a  misappropriation  or 
waste  of  corporate  funds,  or  where  fraud  is  being  committed  which  can- 
not be  prevented  save  by  a  court  of  equity,  then  the  authorities  warrant 
equity  in  taking  hold  and  in  hearing  the  whole  coitfroversy  even  if,  for 
the  purpose  of  granting  complete  relief,  it  becomes  necessary  to  in- 
quire into  the  validity  of  the  election.  3  Clark  &  Marshall,  Priv.  Corp. 
1987,  1988;  Johnston  v.  Jones,  23  N.  J.  Eq.  216;  Nathan  v.  Tompkins, 
82  Ala.  437  [2  So.  Rep.  747]  ;  Moses  v.  Tompkins,  84  Ala.  613  14  So. 
Rep.  763];  Putnam  v.  Sweet,  2  Pinn.  (Wis.)  302;  Bartholomew  v. 
Lutheran  Congregation,  35  Ohio  St.  567;  Lutterby  v.  Brewing  Co.  12 
Dec.  67 ;  High,  Extra.  Leg.  Rem.  Sees.  617  to  62l ;  Messenger  v.  Trinity 
Church  (Wardens),  8  Dec.  Re.  227  (6  Bull.  397);  Baggiano  v.  Manu- 
facturing Co.  99  111.  App.  509. 

While  equity,  it  is  true,  does  not  concern  itself  with  the  internal 
affairs  of  a  corporation,  nevertheless  there  are  elements  present  in  this 
case,  conceded  by  the  demurrer,  which  are  properly  cognizable  in  equity. 
Fraud  and  breach  of  trust  are  charged  against  the  managing  officer,  to 
state  it  very  generally,  in  bringing  about  by  the  misuse  of  proxies  the 
election  of  directors  friendly  to  his  interests,  for  the  purpose  of  securing 
for  his  own  private  benefit  a  certain  contract  alleged  to  be«detrimental  to 
the  interests  of  plaintiffs  and  the  corporation,  and  that  this  was  known 
to  said  managing  officer.  And  further  that  said  plan  had  been  agreed 
upon  by  said  managing  officer  and  his  codefendants  (who  were  elected 
by  use  of  said  proxies)  before  the  alleged  pretended  election  and  after 
eaid  election  the  contract  complained  of  was  executed  by  said  defend- 
ants in  furtherance  of  the  plan. 

The  conceded  facts,  in  view  of  the  fiduciary  relations  sustained  by 
the  managing  officer,  justify  the  scrutiny  of  equity.  As  to  the  fiduciary 
character  of  the  managing  officer  we  need  only  refer  to  authorities  in 
our  own  state.  Armstrong  v.  Huston,  8  Ohio  552;  Caldwell  v.  Caldwell, 
45  Ohio  St.  512  [15  N.  E.  Rep.  297] ;  Long  v.  Mulford,  17  Ohio  St.  485,' 
505  [93  Am.  Dec.  638]. 

Bearing  in  mind,  then,  that  relief  is  sought  against  the  contract  in- 
volved in  the  election  of  these  pretended  directors,  if  defendants'  con- 
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tention  were  correct,  and  the  petition  were  dismissed  and  plaintiff*  re- 
mitted to  law,  what  relief  could  be  had  as  against  the'contract? 

Quo  warranto  inquires  into  the  validity  of  the  election  only.  And 
as  the  circuit  court  and  the  Supreme  Court  have  no  original  equity 
jurisdiction,  it  would  follow  that  plaintiffs  would  be  destitute  of  power 
to  protect  private  rights.  They  would  be  powerless  to  prevent  the 
carrying  out  of  alleged  fraudulent  acts  growing  out  of  the  breach  of 
trust  as  alleged  in  this  case.  Under  such  a  view  what  Becomes  of  de- 
fendants' contention  that  the  law  affords  these  plaintiffs  full,  complete 
and  adequate  relief? 

While,  as  I  have  stated,  equity  will  inquire  into  the  validity  of  the 
election  under  the  circumstances  named,  still,  I  do  not  think  its  judg- 
ment can  go  to  the  extent  of  ousting  the  officers,  if  it  be  found  their 
election  was  invalid.  Particularly  so,  where,  as  in  this  case,  the  peti- 
tion«sets  out  that  they  have  taken  hold  and  are  in«possession. 

Johnston  v.  Jones,  23  N.  J.  Eq.  216,  considered  a  leading  case  on 
this  question,  would  seem  so  to  hold.  See  also,  Garmire  v.  Mining  Co. 
93  111.  App.  331,  333 ;  also,  5  Pomeroy,  Eq.  Jurisp.  Sec.  307. 

This  is  q.  matter,  however,  that  goes  to  the  extent  to  which  the 
court's  judgment  may  go,  but  would  not  prevent  the  court  from  passing 
on  the  validity  of  the  election,  even  though  such  finding  might  not  be 
pleaded  as  res  adjudicata  in  a  subsequent  proceeding  in  quo  warranto. 
Lutterby  v.  Brewing  Co.  supra. 

In  view  of  the  special  equitable  elements  pleaded,  although  involv- 
ing incidentally  the  question  of  the  validity  of  an  election,  I  must  hold 
that  equity  has  full  jurisdiction  to  determine  the  matters  in  controversy. 
If  the  court,  upon  a  hearing,  should  set  aside  the  contract  or  find  the 
election  invalid,  while  it  may  not  be  able  to  oust  the  alleged  pretended 
directors,  it  may  still  enjoin  them  pending  a  proper  determination  of 
the  question  of  title  in  a  court  of  law.  The  status  quo  would  thus  be 
preserved  until  that  matter  has  been  adjudicated  or  a  legal  election 
held. 

Demurrer  overruled. 
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MASTER  AND  SERVANT— PLEADING. 

[Superior  Court  of  Cincinnati,  Special  Term,  1907.] 
Charles  A.  Morgan  v.  Manis  Hilb  et  al. 

1.  Sufficiency  of  Allegation  of  Negligence  of  Employer. 

An  action  by  a  servant  for  injuries  alleged  to  have  been  sustained  through 
the  negligence  of  the  master  in  knowingly  putting  the  plaintiff  at  work 
with  an  incompetent  fellow  servant,  to  wit,  one  who  could  not  speak 
the  English  language,  must  fail  if  the  pleader  has  not  clearly  shown 
the  relation  between  the  injury  suffered  and  the  incompetency  alleged. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Master  and  Servant,"  §§  60C- 
636;    "Negligence,"   §§   489-495.— Ed.] 

2.  Petition    Disclosing   Assumption   of  Risk   of   Plaintiff   Subject   to   De- 
murrer. 

The  allegation  of  a  servant  that  he  expressed  unwillingness  to  work  with 
one  who  could  not  speak  the  English  language,  but  went  on  with  the 
work  when  told  to  do  so,  states  a  case  which  clearly  falls  within  the 
doctrine  of  assumed  risk,  and  a  demurrer  to  the  petition  must  be  sus- 
tained. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Master  and  Servant/'  S9  436- 
518,    639-643.— Ed.] 

[Syllabus  approved  by  the  court] 

Demurred. 

T.  L.  Michie  and  A.  C.  Fricke,  for  plaintiff. 
Robertson  &  Buch waiter,  for  defendants. 

HOSEA,  J. 

This  action  is  by  a  servant  against  a  master  for  injuries  attributed 
to  the  act  of  a  fellow  servant  who  could  not  speak  the  English  language, 
while  plaintiff  could  speak  no  other.  Such  ignorance  on  the  part  of 
the  fellow  servant  is  assumed  to  be  incompetence;  and  the  master  is 
sought  to  be  held  liable  upon  the  theory  that  he  knowingly  employed 
such  incompetent  fellow  servant  and  set  him  to  work  with  plaintiff — 
both  fellow  servants  being  employed  in  the  capacity  of  common 
laborers. 

Even  assuming  that  ignorance  of  the  prevailing  language  presumes 
incompetency,  the  pleading  must  clearly  show  a  relation  of  cause  and 
effect  between  the  injury  suffered  and  the  incompetency  alleged  in 
order  to  sustain  the  action.  The  act  of  the  fellow  servant  producing 
the  injury  must  be  shown  to  be  a  negligent  act  due  to  his  incompetency. 
No  such  relation  of  cause  and  effect,  however,  is  shown  in  the  present 
case  nor  is  the  act  itself  so  circumstantially  averred  as  to  show  negli- 
gence. 

Again,  while  it  is  the  duty  of  the  master  to  select  competent  serv- 
ants, this  term  has  relation  to  the  requirements  of  the  business  in 
which  the  parties  are  engaged  and  means  servants  of  sufficient  care, 
skill,  prudence  and  good  habits,  as  will  make  it  probable  that  they  will 
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not  cause  injury  to  each  other.  But  it  does  not  follow  as  a  logical  or 
legal  sequence*  that  because  a  laborer  does  not  comprehend  the  language 
he  may  not  be  quite  competent  in  all  the  particulars  indicated.  The 
pleader  seems  to  have  recognized  the  incompleteness  of  the  logical 
syllogism,  and  adds  an  allegation  that  the  master  was  negligent  in  not 
furnishing  plaintiff  with  a  "code  of  signals,"  whereby  he  could  com- 
municate with  his  fellow  servant;  but  there  is  nothing  in  the  case  as 
pleaded  to  indicate  the  necessity  of  resorting  to  this  rather  novel 
I  doctrine. 

Our  Supreme  Court  has  established  the  rule  in  Ohio  that  a  servant 
is  conclusively  presumed  to  appreciate  dangers  from  defects  of  which 
he  has,  or  in  the  exercise  of  due  care  might  have,  knowledge.  Pennsyl- 
vania Co.  v.  McCurdy,  66  Ohio  St.  118  [63  N.  E.  Rep.  585]. 

Also  that  if  one  party  has  been  negligent,  the  other  party  who  has, 
or  is  chargeable  with,  such  knowledge  must  act  with  reference  to  such 
negligence  and  cannot  shut  his  eyes  and  claim  that  he  relied  upon  a 
prpper  performance  of  duty  by  the  other  party.  Coal  Co.  v.  Estievcn- 
ard,  53  Ohio  St.  43,  44  [40  N.  E.  Rep.  725]. 

Still  again,  to  constitute  a  cause  of  action  in  such  a  case  a  plain- 
tiff must  aver  either  that  he  was  without  knowledge  of  the  defect,  and 
had  not  equal  means  of  knowing  with  the  master,  or  that  having  knowl- 
edge he  communicated  that  knowledge  to  his  master,  and  continued  at 
work  on  a  promise  to  remedy  the  defect.  Chicago  &  0.  Coal  &  Car  Co. 
v.  Norman,  49  Ohio  St.  598,  607  [32  N.  E.  Rep.  857]. 

These  principles  apply  with  equal  force  to  defects  of  the  character 
claimed  in  this  petition. 

The  only  allegation  in  the  petition  that  at  all  bears  in  this  direction 
is,  that  plaintiff  informed  the  foreman  before  going  to  work  of  his  "  un- 
willingness7 '  to  work  with  the  fellow  servant  in  question,  but  was  told 
to  go  to  work  and  did  so.  This  indicates  no  promise  on  the  part  of  the 
master,  but  does  indicate  a  knowledge  of  the  assumed  defect  on  the 
part  of  the  plaintiff.  In  such  case  the  master  is  entirely  justified  in 
insisting  that  the  servant  go  on  with  the  work  under  existing  conditions, 
and  even  a  threat  to  discharge  the  servant  is  not  coercion. 

The  case  as  pleaded  plainly  falls  under  the  class  of  assumed  risks; 
and  the  character  of  the  fellow  servant  is  within  such  class.  Shearman  & 
Redfield,  Negligence  Sec.  209. 

Taking  the  petition  as  a  whole,  therefore,  in  any  aspect,  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  under  the  laws  of 
this  state,  and  the  demurrer  is  well  taken. 

Demurrer  sustained. 
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CONSTITUTIONAL  LAW— TAXATION. 

[Clark  Common  Pleas,  May,  1907.] 
•Mary  E.  Whitely  v.  Clarence  W.  Arbogast,  Treas. 

1.  The  Monthly  Average  Amount  of  Monet  Invested  in  Municipal  County  and 
Township  Bonds  not  Required  to  be  Listed  under  Rev.  Stat.  2737  (Lan. 
4078),  Subd.  16. 

City,  village,  hamlet,  county  and  township  bonds  in  this  state,  being  recited 
in  detail  as  exempt  from  taxation  by  Art.  12,  Sec.  2  of  the  constitution 
as  amended  (97  O.  L.  652),  which  also  specifically  exempts  "bonds  of  the 
state,"  are  not  included  in  the  phrase  "bonds  or  other  securities"  of  the 
state  as  used  in  Rev.  Stat.  2737  (Lan.  4078),  Subd.  16,  requiring  the  listing 
of  "the  monthly  average  amount  *  •  •  of  all  moneys  invested  in  or 
converted  into  'Dona's  or  other  securities  *  *  *  of  this  state1  •  •  * 
to  the  extent  he  may  hold  or  control  such  bonds  or  securities  on  said 
day  preceding  the  second  Monday  of  April."  Expressio  unius  est  exclusio 
dlteriu8. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Taxation/'  §§  12-15,  242-244, 
399.— Ed.] 

2.  Same. 

Municipal,  county  and  township  bonds,  not  being  exempt  from  taxation 
when  Rev.  Stat.  2737  (Lan.  4078),  Subd.  16,  was  enacted,  cannot  be  in- 
cluded in  the  term  "bonds  or  other  securities  of  the  state,"  and  as  the 
legislature  has  failed,  since  the  amendment  of  Art.  12,  Sec.  2  of  the  con- 
stitution, to  require  the  average  monthly  amount  of  moneys  Invested  in 
such  securities  to  be  listed  by  the  taxpayer,  the  same  is  not  subject  to 
taxation. 

[Syllabus  approved  by  the  court.] 

Demurrer  to  petition  for  injunction. 

Martin  &  Martin  and  G.  S.  Dial,  for  plaintiff. 
J.  B.  McGrew  and  L.  E.  Laybourn,  for  defendant. 

KUNKLE,  J- 

The  petition  in  substance  states  that,  as  of  the  day  before  the 
second  Monday  of  April,  1906,  the  plaintiff,  as  the  owner,  returned  for 
taxation  personal  property  of  the  amount  of  $4,500,  being  all  of  the 
personal  property  of  which  she  was  then  the  owner,  excepting  certain 
bonds  hereinafter  described;  that  in  April,  1905,  she  had  returned  all 
of  her  personal  property  for  taxation,  amounting  to  $13,850,  which 
was  all  of  the  personal  property  of  which  she  was  then  owner;  that 
between  April,  1905,  and  April,  1906,  she  purchased  certain  bonds 
which  are  described  in  detail  in  the  petition,  and  in  substance  are  as 
follows,  viz.:  On  December  6,  1905,  $2,500  of  municipal  and  county 
bonds;  on  January  17,  1906,  $5,000  of  municipal  and  county  bonds; 
on  March  5,  1906,  $2,000  of  municipal  bonds,  and  on  March  20,  1906, 
$1,000  of  county  bonds;  all  of  said  county  and  municipal  bonds  were 

•Affirmed  by  the  Clark  circuit  court. 
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issued  by  municipalities  and  counties  located  in  the  state  of  Ohio; 
that  in  order  to  purchase  such  bonds  she  converted  her  personal  prop- 
erty into  money  which  theretofore,  in  April,  1905,  she  had  returned 
for  taxation,  and  with  said  money,  on  the  dates  above  mentioned,  pur- 
chased nontaxable  bonds  of  counties  and  municipalities  within  the  state 
.of  Ohio,  as  above  set  forth;  that  in  April  1906,  she  did  not  return  for 
taxation  the  money  invested!  in  any  of  said  bonds  for  any  part  of  the 
year  during  which  they  were  purchased;  that  said  bonds  were  pur- 
chased by  her  as  and  for  a  permanent  investment  to  obtain  the  highest 
net  rate  of  interest  thereon,  and  not  for  the  purpose  of  avoiding  the 
payment  of  taxes ;  that  she  is  still  the  owner  and  holder  of  said  bonds ; 
that  the  auditor  of  Clark  county,  Ohio,  has  certified  to  the  defendant 
treasurer  an  addition  to  the  return  of  the  personal  property  of  the  plain- 
tiff, for  the  year  1906  in  the  sum  of  $7,500,  on  account  of  said  municipal 
and  county  bonds,  and  has  assessed  a  tax  against  plaintiff  in  the  sum 
of  $203.75,  as  taxes  thereon,  and  the  defendant  threatens  to,  and  unless 
restrained  by  an  order  of  this  court,  will  enforce  the  collection  of  said 
taxes;  that  said  auditor  claims  to  have  made  said  addition  upon  the 
tax  duplicate  in  pursuance  of,  and  acting  under,  paragraph  16  of  Rev. 
Stat.  2737  (Lan.  4078) ;  that  said  auditor  claims  that  plaintiff  should 
be  charged,  under  said  paragraph,  with  "the  monthly  average  amount 
or  value  #  *  *  of  all  moneys,  credits  or  other  effects"  held  within 
the  year  preceding  the  second  Monday  in  April,  1906,  or  controlled  by 
her,  which  was  invested  in  bonds  of  this  state,  and  that  the  bonds  here- 
inbefore recited  come  within  the  designation  of  bonds  of  the  state  of 
Ohio;  that  said  bonds  are  not  bonds  of  the  state  of  Ohio,  writhin  the 
meaning  of  said  paragraph  16,  and  are  not  included  in  said  paragraph, 
and  that  said  county  auditor  had  no  authority  to  made  said  addition 
to  plaintiff's  tax  return,  and  said  treasurer  has  no  authority  to  collect 
the  same  for  the  reason  that  the  money  invested  in  said  bonds  was  not 
subject  to  taxation  for  any  part  of  the  year  for  which  the  same  is  . 
sought  to  be  taxed,  as  plaintiff  did  not  have  any  portion  of  said  money 
on  tax  listing  day.  The  plaintiff  asks  that  the  defendant  be  enjoined 
from  collecting  or  attempting  to  collect  said  taxes. 

The  defendant  demurs  on  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
admits  the  truthfulness  of  the  facts  set  forth  in  the  petition.  In  addi- 
tion to  this  legal  presumption,  we  understand  it  is  conceded  by  the 
parties  that  the  facts  are  correctly  stated  in  the  petition. 

Revised  Statute  2736  (Lan.  4077),  provides,  in  substance,  that 
every  "person  required  to  list  property  shall  annually  *  *  *  make 
out  and  deliver  to  the  assessor  a  statement,  verified  by  his  oath,  as  re- 
quired by  law,  of  all  the  personal  property,  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint-stock  companies,  annuities,  or  otherwise, 
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in  his  possession,  or  under  his  control,  on  the  day  preceding  the  second 
Monday  of  April  of  that  year,  which  he  is  required  by  law  to  list  for 
taxation,  either  as  owner  or  holder  thereof.' ' 

Revised  Statute  2737  (Lan.  4078)  provides  what  such  statement, 
so  required  to  be  made  out  and  delivered  to  the  assessor,  shall  contain, 
and  the  order  in  which  the  same  shall  be  stated.  The  first  fifteen  pro- 
visions of  this  section  have  no  bearing  upon  this  case.  The  sixteenth 
provision  is  as  follows: 

•  "The  monthly  average  amount  or  value,  for  the  time  he  held  or 
controlled  the  same,  within  the  preceding  year,  of  all  moneys,  credits, 
or  other  effects,  within  that  time  invested  in,  or  converted  into  bonds 
or  other  securities  of  the  United  States  or  of  this  state,  not  taxed,  to 
the  extent  he  may  hold  or  control  such  bonds  or  securities  on  said  day 
preceding  the  second  Monday  of  April.' y 

Revised  Statute  2737  (Lan.  4078)  was  enacted  many  years  ago.  No 
amendment  has  been  made  to  this  section  since  1868.  Article  12,  Sec.  2 
of  the  constitution  of  Ohio,  as  it  existed  at  the  time  Subd.  16  of  Rev. 
Stat.  2737  (Lan.  4078)  was  adopted,  provided— 

"Laws  shall  be  passed,  taxing  by  uniform  rule,  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint  stock  companies,  or  otherwise;  and 
also  all  real  and  personal  property,  according  to  its  true  value  in  money 
#  #  #  but  burying  grounds,  public  schoolhouses,  *  *  #,  and  per- 
sonal property,  to  an  amount  not  exceeding  in  value  two  hundred  dol- 
lars, for  each  individual,  may,  by  general  laws,  be  exempted  from  taxa- 
tion." 

At  the  November  election  of  1905,  Art.  12,  Sec.  2  of  the  constitu- 
tion was  amended. 

On  the  day  preceding  the  second  Monday  of  April  1906,  said  Art. 
12,  Sec.  2  (97  O.  L.  652),  provided  that— 

"Laws  should  be  passed  taxing  by  uniform  rule,  all  moneys,  cred- 
its, investments  in  bonds,  stocks,  joint  stock  companies,  or  otherwise; 
and  also  all  real  and  personal  property,  according  to  its  true  value  in 
money,  excepting  bonds  of  the  state  of  Ohio,  bonds  of  any  city,  village, 
hamlet,  county,  or  township  in  this  state,  and  bonds  issued  in  behalf 
of  the  public  schools  of  Ohio  and  the  means  of  instruction  in  connec- 
tion therewith,  which  bonds  shall  be  exempt  from  taxation;  but  bury- 
ing grounds,  public  schoolhouses,  *  *  *  and  personal  property,  to 
an  amount  not  exceeding  in  value  two  hundred  dollars  for  each  in- 
dividual, may,  by  general  laws,  be  exempted  from  taxation." 

On  the  day  preceding  the  second  Monday  of  April,  1906,  all  of 
the  bonds  designated  in  the  plaintiff's  petition  were  exempt  from  taxa- 
tion by  virtue  of  the  said  amendment  to  Art.  12,  Sec.  2  of  the  constitu- 
tion, and  the  plaintiff  claims  that  no  portion  of  the  money  so  invested 
by  her  in  said  bonds,  between  the  day  preceding  the  second  Monday  of 
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April,  1905,  and  thax  of  April,  1906,  is  taxable  for  any  portion  of  the 
year  1906. 

The  defendant  ciaims  that  plaintiff  should  have  returned  for  tax- 
ation the  average  amount  or  value  of  all  moneys  within  that  year  con- 
verted by  her  into  the  bonds  in  question,  to  the  extent  that  she  held 
such  bonds  on  the  day  preceding  the  second  Monday  of  April,  1906,  and 
that  such  average  amount  of  the  money  was  subject  to  taxation;  that 
Subd.  16  covers  all  bonds  issued  either  by  the  state  or  by  any  political 
subdivision  of  the  state,  such  as  counties,  cities,  etc.,  and  that,  as  all 
laws  in  reference  to  the  subject  of  taxation  must  be  uniform,  Subd.  16 
should  be  held  to  embrace  within  its  terms  all  bonds  which  are  at  any 
time  exempted  by  law  from  taxation. 

The  determination  of  this  contention  depends  upon  the  construc- 
tion given  said  Subd.  16. 

Counsel  for  defendant  has  submitted  a  written  opinion  of  the  at- 
torney-general of  this  state  of  date  November,  1906. 

This  opinion,  which  was  rendered  upon  a  similar  question,  recites 
the  various  statutory  and  constitutional  provisions  of  Ohio  .in  reference 
to  the  subject-matter,  and  bases  the  following  opinion  thereon,  viz. : 

"In  construing  the  paragraph  quoted  from  Sec.  2737  [Lan.  4078] 
Rev.  Stat-,  the  bonds  of  the  several  subdivisions  of  the  state,  such  as 
cities,  villages,  hamlets,  counties  and  townships,  should  be  included 
among  the  nontaxable  bonds  or  securities  of  the  state  of  Ohio.  Such 
divisions  are  public  agencies  in  the  system  of  the  state  government  and 
their  bonds,  since  the  first  day  of  January,  1906,  are  exempted  from 
taxation.  Some  question  may  arise  as  to  such  bonds  being  included  in 
the  operation  of  Sec.  2737  [Lan.  4078]  Rev.  Stat.,  but  as  any  other  con- 
struction would  create  an  unconstitutional  exemption  and  discrimina- 
tion in  favor  of  certain  nontaxable  investments,  and  against  other 
forms  thereof,  it  should  not  be  adopted  unless  the  language  employed 
necessarily  excludes  such  view,  which  in  my  opinion  it  does  not." 

An  opinion  of  the  attorney-general  of  our  state  should  be  respected, 
but  as  it  neither  binds  nor  protects  the  court  which  follows  it,  the  same 
is  entitled  to  only  such  consideration  as  the  reasons  given  for  the  opin- 
ion warrant. 

The  following  are  some  of  the  well-established  rules  which  must 
govern  the  court  in  the  interpretation  of  a  statute,  viz. : 

Where  a  statute  is  plain  and  unambiguous  it  construes  itself,  and 
whether  its  provisions  are  wise  or  equitable,  courts  have  no  authority 
by  judicial  construction,  to  read  anything  into  or  out  of  it.  Fronce  v. 
Nicholas,  12  Circ.  Dec.  472  (22  R,  539)  ;  Slingluff  v.  Weaver,  66  Ohio 
St.  621,  627  [64  N.  E.  Rep.  574]. 

The  object  of  judicial  investigation  in  the  construction  of  a  statute 
is  to  ascertain  and  give  effect  to  the  intent  of  the- law-making  body 
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which  enacted  it.  The  question  is  not,  What  did  the  general  assembly- 
intend  to  enact?  but  What  is  the  meaning  of  that  which  it  did  enact? 
That  body  should  be  held  to  mean  what  it  has  plainly  expressed,  and 
hence  no  room  is  left  for  construction. 

Courts  cannot  correct  supposed  errors,  omissions  or  defects  in  legis- 
lation or  vary,  by  construction,  the  contracts  of  parties.  The  office  of 
interpretation  is  to  bring  sense  out  of  the  words  used  and  not  to  bring 
sense  into  them.    Slingluff  v.  Weaver,  supra. 

It  is  not  the  province  of  courts  to  relieve  against  the  mistakes  or 
omissions  of  the  legislature,  however  unwise  or  unjust  may  be  the  con- 
sequences. Therefore  if  a  reasonable  intention  cannot  be  fairly  in- 
ferred from  any  language  used  in  the  statute  the  courts  must  construe 
accordingly.    Gorham  v.  Steinau,  10  Dec.  131  (7  N.  P.  478). 

The  constitution  does  not  execute  itself  and  if  the  legislature  simply 
fails  in  its  constitutional  duty  to  pass  laws  taxing  every  kind  of  prop- 
erty, no  tax  can  be  collected  on  such  property.  Without  express  au- 
thority of  law  no  tax  either  for  state,  county  or  municipal  purposes,  can 
be  levied.  Zanesville  v.  Richards,  5  Ohio  St.  589  593;  Exchange  Bank 
v.  Hines,  3  Ohio  St.  1. 

Another  well  recognized  rule  in  the  construction  of  a  statute  is, 
that  the  expression  of  one  thing  is  the  exclusion  of  another.  Mack  v. 
Brammer,  28  Ohio  St.  508,  515. 

Many  additional  authorities  might  be  cited  sustaining  the  above 
propositions,  but  we  deem  the  same  unnecessary.  Subdivision  16,  prior 
to  the  recent  amendment  of  the  constitution,  was  held  constitutional  by 
our  Supreme  Court  in  the  case  reported  in  Shotwell  v.  Moore,  45  Ohio 
St.  632  [16  N.  E.  Rep.  470],  and  by  the  United  States  Supreme  Court, 
in  the  case  of  Shotwell  v.  Moore,  6  0.  F.  D.  500  [129  U.  S.  590;  9  Sup. 
Ct.  Rep.  362;  32  L.  Ed.  827],  but  these  decisions  do  not  assist  in  de- 
termining whether  the  securities  in  question  are  included  in  the  phrase 
'*  bonds  or  other  securities  of  the  state/ ' 

If  the  construction  is  given  Subd.  16  as  contended  for  by  the  plain- 
tiff, it  may  follow  that  Subd.  16  would  be  unconstitutional,  as  suggested 
by  the  attorney-general.  This  does  not  assist  us,  however,  in  arriving 
at  a  construction  of  Subd.  16. 

This  is  not  an  action  in  which  the  plaintiff  asserts  the  unconsti- 
tutionality of  Subd.  16.  She  merely  asserts  that  the  legislature,  which 
is  the  sole  authority  for  enacting  tax  laws,  has  failed  to  make  any  pro- 
vision by  which  the  money  invested  by  her  in  the  bonds  in  question, 
during  the  year  prior  to  April,  1906,  can  be  taxed  for  any  portion  of 
that  year.  It  would  be  conceded  that  the  legislature  has  authority  to 
provide  for  such  taxation.     The  question  is,  Has  it  so  provided  ? 

If  the  legislature's  failure  to  provide  such  additional  legislation 
causes  Subd.  16  to  be  unconstitutional,  by  reason  of  the  failure  to  pro- 
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vide  a  uniform  method  of  taxation,  then  this  is  a  defect  which  can  be 
cured,  not  by  the  courts,  but  only  by  the  legislature.  Suppose  the  leg- 
islature should  pass  an  act  relating  to  Clark,  Champaign  and  Green 
counties.  Under  our  Supreme  Court  decisions  this  would  be  special 
legislation  and  therefore  unconstitutional.  It  doubtless  would  not  be 
considered  a  very  sound  decision  which  attempted  to  avoid  the  un- 
constitutionality of  such  an  act  by  holding  that  the  legislature  after 
all  really  meant  to  extend  the-  benefits  of  the  act  to  all  of  the  counties 
within  the  state. 

The  language  in  Subd.  16  is  plain.  It  states  that  the  monthly 
average  amount  or  value,  for  the  time  he  held  or  controlled  the  same, 
within  the  preceding  year,  of  all  moneys,  credits,  or  other  effects  within 
that  time,  invested  in  or  converted  into  bonds,  or  other  securities  of 
the  United  States  or  of  this  state,  not  taxed,  to  the  exent  he  may  hold 
or  control  such  bonds  or  securities  on  said  day  preceding  the  second 
Monday  of  April,  shall  be  returned :  Bonds  of  the  United  States  or  of 
this  state. 

The  legislature,  at  the  time  Subd.  16  was  enacted,  did  not  intend 
to  require  a  return  of  the  average  amount  of  money  invested  in  county, 
municipal,  township  and  school  bonds.  Such  bonds  were  not  then  ex- 
empt from  taxation. 

The  constitutional  amendment  of  1905  exempted  these  bonds  from 
taxation.  The  legislature  could  not  have  had  in  mind  the  money  in- 
vested in  such  bonds,  when  Subd.  16  was  adopted.  If  they  are  in- 
cluded within  the  term,  ''bonds  or  other  securities  of  the  state,"  what 
would  be  the  occasion  for  reciting  them  in  detail  in  the  constitutional 
amendment,  as  follows:  "Bonds  of  any  city,  village,  hamlet,  county 
or  township  in  this  state t" 

What  are  bonds  or  other  securities  of  this  state?  Bouvier  defines 
securities  as,  "written  assurances  for  the  return  or  payment  of  money. 
Evidences  of  indebtedness."  Bonds  are  defined  as  "Instruments  in 
writing  that  bind  a  party  to  do  a  certain  thing.' ' 

Cities,  counties,  townships,  etc.,  are  political  subdivisions  of  the 
state,  but  under  the  above  definitions  of  bonds  and  securities,  we  do 
not  think  it  is  possible  to  designate  bonds  or  other  securities  of  counties, 
municipalities  and  townships,  as  bonds  or  securities  of  the  state. 

Under  Subd.  16,  the  taxpayer  is  only  required  to  list  and  return 
the  average  value  of  money  invested  in  bonds  or  other  securities  of  the 
state. 

There  is  no  good  reason  why  the  legislature  should  not  require  the 
taxpayer  to  list  and  return  the  average  amount  of  money  invested  dur- 
ing the  year  in  municipal,  county  and  township  bonds.  We  have  no 
doubt  but  that  such  a  requirement  will  be  enacted  when  the  attention 
of  the  legislature  is  called  to  this  omission. 
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While  we  are  satisfied  that  the  failure  to  amend  Subd.  16  has  been 
an  omission  upon  the  part  of  the  legislature,  yet  that  does  not  warrant 
us  in  reading  into  the  subdivision  something  which  the  legislature  has 
not  enacted. 

We  are  limited  to  construing  what  has  been  enacted,  and  cannot 
supply  nor  add  thereto.  We  are  not  permitted  to  determine  what  the 
law  should  be,  nor  what  the  law  doubtless  will  be,  when  the  attention 
of  the  legislature  is  called  to  the  omission. 

The  demurrer  will  be  overruled. 


BLACKMAIL— INDICTMENTS  AND   INFORMATIONS. 

[Sandusky  Common  Pleas,  May  11,  1907.] 
State  op  Ohio  v.  A.  Skransewpky  et  al. 

1.  Sufficiency  op  Chakge  op  Sending  Threatening  Letter. 

An  indictment  for  blackmail,  under  Rev.  Stat.  6830  (Lan.  10433),  charging 
the  defendant  with  having  sent  a  written  communication  to  the  prosecut- 
ing witness,  charging  him  with  having  fondled,  kissed,  caressed,  and 
driven  about  in  the  nighttime  with  another's  wife,  with  the  Intent  to  ex- 
tort money,  should  charge  directly  that  the  defendant  knowingly  sent  the 
accusation  as  charged;  this  is  sufficiently  charged,  though  in  an  involved 
and  inartful  manner,  by  an  allegation  that  he  knowingly  accused  by 
knowingly  sending  the  said  letter. 

2.  Same,  Charging  Blackmail  Tending  to  Degrade  and  Disgrace. 

A  charge  in  such  an  indictment  that  the  defendant  accused  the  other  of 
certain  things,  "thereby  calculating  and  intending  to  degrade  and  dis- 
grace/' does  not  directly  charge  that  this  accusation  of  the  defendant 
would  tend  to  degrade  and  disgrace,  and  is  insufficient. 

3.  Matters  of  Conclusions  Need  not  be  Alleged  in  an  Indictment. 

An  indictment  for  blackmail,  which  fails  to  allege  the  thing  the  prosecuting 
witness  is  accused  of  doing  as  immoral  conduct,  but  leaves  it  to  be 
inferred  from  the  facts  charged,  is  valid,  as  these  omissions  are  only 
conclusions  to  be  drawn  from  the  accusations,  and  require  no  proof 
beyond  that  of  the  accusations  themselves. 

4.  Charges,  if  True,  must  Be  such  as  Constitute  an  Offense. 

If  all  the  facts  alleged  in  an  indictment  may  be  true  and  constitute  no  of- 
fense, the  indictment  is  insufficient.  Hence  charging  defendants  with  ac- 
cusing L  of  such  familiarity  with  E,  a  married  woman,  as  would  not  be 
improper  within  close  family  ties  is  insufficient  to  charge  them  with  ac- 
cusing him  of  immoral  conduct  tending  to  degrade  and  disgrace  him, 
unless  by  apt  words  such  relationship  is  negatived  in  the  Indictment. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Indictments  and  Informations," 
S§  125-142.— Ed.] 

[Syllabus  by  the  court.] 

M.  W.  Hunt,  for  plaintiff. 

B.  F.  Ritchie,  Garver,  Garver  &  Garver,  Jesse  Stephens  and 
Ulery,  Martin  &  Webster,  for  defendants. 
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BABCOCK,  J. 

The  sufficiency  of  the  indictment  is  attacked  by  the  defendants  by 
motions  to  quash  and  by  demurrers.  It  charges  that  the  defendants 
unlawfully,  wrongfully,  knowingly  and  maliciously,  did  falsely  accuse 
one  George  Lang  of  immoral  conduct;  to  wit,  that  of  fondling,  kissing, 
caressing  and  driving  about  the  country  alone  in  the  nighttime,  and 
substantially  all  of  the  night,  with  one  Eva  Entsminger,  he,  the  said 
George  Lang,  well  knowing  that  she,  the  said  Eva  Entsminger,  was  the 
wife  of  one  Arthur  Entsminger,  thereby  calculating  and  intending  to 
degrade  and  disgrace  the  said  .George  Lang,  by  then  and  there  wilfully 
and  knowingly  sending  and  delivering  to  said  George  Lang  a  certain 
written  petition,  which  said  written  petition  is  as  follows:  (setting 
forth  the  same),  with  the  intent  then  and  thereby,  and  by  means  of  said 
false  and  unlawful  accusation,  and  with  menaces,  unlawfully,  wilfully 
and  knowingly  to  extort  certain  money  from  said  George  Lang,  the 
property  of  the  said  George  Lang,  contrary  to  the  form  of  the  statute, 
etc. 

Revised  Statute  6830  (Lan.  10433),  defines  the  offense  of  black- 
mailing, and  includes  within  its  provisions  several  classes  of  offenses. 
By  its  terms  it  is  made  criminal — 

1.  To  demand  verbally  or  by  letter,  or  writing,  or  written  or 
printed  communication  sent  or  delivered,  with  menaces,  any  chattel, 
money  or  valuable  security.    Or, 

2.  To  accuse  or  knowingly  send  or  deliver  any  letter,  etc.,  accus- 
ing or  threatening  to  accuse  any  person  of  a  crime  punishable  by  law, 
with  intent  to  extort  or  gain  from  such  person  any  chattel,  etc.    Or, 

3.  To  accuse,  or  knowingly  send  or  deliver  any  letter,  etc.,  accus- 
ing or  threatening  to  accuse  any  person  of  immoral  conduct  which,  if 
true,  would  tend  (1)  to  degrade  and  disgrace  such  person,  (2)  or  to 
expose  or  publish  his  infirmities  or  failings,  (3)  or  in  any  way  to  subject 
him  to  the  ridicule  or  contempt  of  society,  with  intent  to  extort  or  gain 
from  such  person  any  chattel,  etc. 

The  offense  sought  to  be  charged  in  this  indictment  is  that  of 
knowingly  sending  a  written  communication  to  George  Lang,  accusing 
or  threatening  to  accuse  him  of  immoral  conduct  which,  if  true,  would 
tend  to  degrade  and  disgrace  him,  with  intent  to  extort  or  gain  from 
him,  etc. 

(a)  It  is  necessary  to  charge  the  defendants  with  knowingly  send- 
ing or  delivering  a  letter  or  writing,  accusing  said  Lang  of  immoral 
conduct.  The  indictment  charges  that  the  defendants  knowingly  ac- 
cused Lang  of  immoral  conduct  by  then  and  there  sending  and  deliv- 
ering to  him  a  certain  written  petition  containing  the  alleged  accusa- 
tion. 

(b)  It  is  necessary  to  charge  that  the  accusation  was  of  something 
which  amounted  to  immoral  conduct.     The  indictment  does  not  allege 
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that  the  thing  of  which  Lang  was  accused  is  immoral  conduct,  but  leaves 
this  to  be  inferred  from  the  facts  charged. 

(c)  The  statute  provides  that  the  accusation  must  be  such  as,  if 
true,  would  tend  to  degrade  and  disgrace.  The  indictment  alleges  that 
the  defendants  did  certain  things  "thereby  calculating  and  intending 
to  degrade  and  disgrace."  There  is  no  direct  allegation* that  this  ac- 
cusation would  tend  to  degrade  and  disgrace. 

(d)  The  accusation  named  in  the  statute  must  be  such  as  tends  to 
degrade  and  disgrace,  or  to  expose  or  publish  infirmities  or  failings,  or 
to  subject  one  to  the  ridicule  or  contempt  of  society.  It  is  contended 
that  the  inference  of  immoral  conduct  cannot  be  drawn  from  the  words 
charged  even  though  the  allegation  charging  it  to  be  immoral  conduct 
may  properly  be  omitted  from  the  indictment.  The  claim  is,  that  the 
alleged  accusation  charged  nothing  which,  if  true,  would  tend  to  de- 
grade and  disgrace  Lang,  if  his  relationship  to  Mrs.  Entsminger  was 
such  as  to  justify  such  familiarity ;  and,  on  the  subject  of  the  relation- 
ship, the  indictment  is  silent.  It  is  contended  that,  for  aught  appears  in 
the  indictment,  the  two  may  have  sustained  the  relation  of  father  and 
daughter,  or,  betrothed  lovers;  in  either  of  which  situations  the  ac- 
cusation would  not  tend  to  degrade  or  disgrace.  The  claim  that  they 
may  have  sustained  such  relation,  for  aught  appearing  in  the  indict- 
ment, is  predicated  on  the  proposition  that  the  recital  of  "Lang's  well 
knowing  that  she,  the  said  Eva  Entsminger,  was  the  wife  of  one  Arthur 
Entsminger,"  is  not  an  allegation  that  she  was,  in  fact,  his  wife. 

On  the  other  hand,  it  is  claimed  that  the  petition,  charging  aliena- 
tion of  affections,  is  copied  into  the  indictment,  is  part  of  it  and  shows 
the  true  relation  between  them;  also,  the  recital  of  knowledge  of  this 
fact  is  a  sufficient  allegation  of  the  fact,  and,  finally,  that  these  are 
matters  of  evidence  to  be  shown  in  defense,  if  they  exist  at  all,-  and  need 
not  be  negatived  in  the  indictment. 

It  is  a  rule  of  pleading  that  operative  facts  must  be  directly  alleged, 
while  those  upon  which  they  operate,  as  well  as  those  by  way  of  induce- 
ment, may  be  charged  indirectly  and  by  way  of  recital.  In  an  early 
case,  Dominus  Rex  v.  Dominant  Lawley,  2  Stra.  904,  the  court  of  kings 
bench,  held: 

"Sciens  in  an  indictment  is  a  good  averment. 

"She  moved  in  arrest  of  judgment  after  conviction  on  an  informa- 
tion for  attempting  to  persuade  a  witness  not  to  appear  and  give  evi- 
dence against  Japhet  Crooke  for  forgery,  and  the  exception  taken  was, 
that  it  was  not  positively  averred  that  Crooke  was  indicted ;  it  was  only 
laid,  that  she,  sciens  that  Crooke  had  been  indicted  and  was  to  be  tried, 
did  so  and  so;  whereas  in  all  criminal  cases  the  fact  must  be  positively 
alleged,  and  not  by  inference. 
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"But  the  court  upon  consideration  held  it  was  well  enough;  and 
that  there  is  no  real  difference  between  indictments  and  actions,  where 
the  gist  of  the  action  must  be  positively  averred.  Dans  plagam  morta- 
lem;  warrantizando  vendidit;  receiving  stolen  goods  knowing  them  to 
be  stolen,  are  all  as  loose.  So  is  the  case  of  keeping  a  dog  knowing  him 
to  be  accustoihed  to  bite  sheep.  And  there  is  no  inconvenience ;  because, 
if  there  was  no  such  indictment  proved  at  the  trial,  the  defendant  must 
have  been  acquitted.  Vide  1  Sid.  183,  337;  2  Sid.  127;  Salk.  686;  2 
Lev.  208;  5  Co.  120;  2  Roll.  Abr.  82,  pi.  4,  9,  12;  Dy.  69.  a.  Appendix 
at  the  end  of  the  State  Trials  50,  where  it  is  laid  that  the  defendant 
satis  sciens  Sir  Thomas  Armstrong  to  have  conspired  the  death  of  the 
king,  and  to  have  fled  for  the  same,  the  defendant  nevertheless  traitor- 
ously remitted  money  to  him  for  his  support.  Judicium  pro  rege,  and 
the  defendant  was  fined  three  hundred  marks,  and  to  suffer  one  month's 
imprisonment. ' ' 

The  doctrine  is,  that  an  averment  which  is  incidental,  as  being  in- 
troductory or  collateral,  or  an  inducement  to  something  else,  need  not 
be  set  down  in  the  indictment  either  so  much  in  detail  or  with  such  di- 
rectness as  those  parts  are  required  to  be  which  constitute  the  gist  of 
the  offense.  1  Bishop,  New  Criminal  Procedure  Sec.  554;  1  Chitty, 
Crim.  Law  231. 

"Under  4  and  5  Phil.  &  M.  Chap.  8,  which  made  it  punishable  for 
one  'above  the  age  of  fourteen'  to  steal  an  heiress,  the  age,  which  was 
one  of  the  two  pillars  of  the  offense,  was  held  to  be  sufficiently  set  out 
by  charging  that  the  defendant  *  being  above  the  age  of  fourteen  years' 
did  the  act."    Bex  v.  Moor,  2  Mod.  128. 

The  customary  manner  of  charging  in  the  indictment  the  receiving 
of  stolen  property,  illustrates  the  rule.  The  approved  forms  universally 
charge  the  receiving  by  direct  allegation;  but  the  fact  of  the  property's 
having  been  stolen  is  set  forth  by  recital. 

Applying  this  rule,  the  indictment  must  charge  directly  that  the 
defendants  knowingly  sent  the  accusation;  I  am  of  opinion  this  is 
charged  by  an  allegation  that  they  knowingly  accused  by  knowingly  send- 
ing, etc.,  although  it  is  done  in  an  involved  and  inartificial  manner. 
The  recital  of  Lang's  well  knowing  that  Eva  wras  the  wife  of  Arthur 
Entsminger  is  in  lino  with  established  precedents  and  a  sufficient, 
though  loose,  allegation,  that  she  was  his  wife. 

There  is  no  finding  that  the  accusation  against  Lang  was  a  charge 
of  immoral  conduct  nor  that  it  was  such  immoral  conduct  as  tends  to 
degrade  and  disgrace.  Do  these  omissions  invalidate  the  indictment  t 
They  are  only  conclusions  to  be  drawn  from  the  accusation,  and  require 
no  proof  beyond  that  of  the  accusations  themselves.  The  court  will  de- 
termine from  the  things  charged,  whether  they  import  immoral  conduct, 
and  whether  they  tend  to  degrade  and  disgrace,  if  true.    They  are  con- 
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elusions  to  be  drawn  from  the  facts  and  do  not  enlarge  the  issue  of  fact 
to  be  established  by  the  testimony. 

"It  is  an  established  rule  of  pleading  that  facts  and  not  conclu- 
sions of  law  should  be  pleaded."  Whiting  v.  State,  48  Ohio  St.  220 
[27  N.  E.  Rep.  96].    Minshall,  J.,  in  the  opinion,  page  233,  says: 

"The  object  of  all  pleading  is  to  advise  the  opposite  party  of  the 
nature  and  character  of  the  claim  or  charge  made  against  him,  so  that 
he  may  come  prepared  to  meet  it  with  evidence.  In  the  application  of 
this  principle  it  has  become  a  settled  rule,  both  in  civil  and  criminal 
proceedings,  that  facts,  and  not  mere  conclusions  from  them,  should 
be  stated.  *  *  *  Where  the  facts  have  been  averred,  the  law  attaches 
the  proper  legal  conclusions ;  and  their  averment  in  the  indictment  adds 
nothing  to  its  substance  as  a  pleading.' ' 

It  is  a  mark  of  good  pleading  to  avoid  doubtful  questions  by  a 
careful  following  of  the  terms  of  a  statute  defining  the  crime.  Yet, 
I  am  of  opinion  that  the  absence  of  these  allegations  does  not  invalidate 
this  indictment. 

It  is  claimed  that  we  may  read  the  allegations  of  the  petition,  which 
is  set  forth  in  full  in  the  indictment,  and  thereby  learn  Lang's  true  re- 
lation to  Mrs.  Entsminger,  and,  consequently,  the  true  nature  of  the 
immoral  conduct  alleged,  as  well  as  its  tendency  to  degrade  and  dis- 
grace. This  petition  is  an  ordinary  one,  charging  alienation  of  affec- 
tions, and  the  defendants  are  charged  with  having  sent  it  to  Lang  with 
intent  to  extort  money  instead  of  filing  it  in  court.  If  we  may  treat 
the  allegations  of  this  petition  as  allegations  of  the  indictment,  then 
Lang  is  charged  with  practicing  the  arts  of  the  seducer;  but  it  is  clear 
that  the  grand  jury  does  not  find  the  declarations  of  this  petition  to  be 
true,  but,  that  the  defendants  knowingly  sent  it  to  Lang  with  intent  to 
extort  money.  The  instant  we  make  the  declarations  of  this  petition 
findings  of  the  grand  jury  and  allegations  of  the  indictment,  we  have 
discredited  the  criminal  charge,  for  it  is  not  criminal  to  make  a  demand 
in  good  faith  for  compensation  for  a  wrong  sustained.  The  finding  in 
the  indictment  is,  that  the  so-called  petition  was  sent  by  the  defendants 
to  Lang;  not  that  anything  charged  therein  was  true.  The  indictment 
cannot  be  helped  out  in  this  way. 

This  brings  us  to  the  last  claim  of  defendants.  It  is,  that  the  ac- 
cusation as  set  forth  did  not  charge  Lang  with  immoral  conduct  tend- 
ing to  degrade  and  disgrace  him  (1)  because  it  does  not  show  that  he 
sustained  such  relations  to  Mrs.  Entsminger  as  made  his  alleged  conduct 
improper,  and,  (2)  because  such  conduct,  if  true,  cannot  be  so  inter- 
preted regardless  of  the  relationship.  The  whole  charge  in  the  indict- 
ment is,  that  Eva  was  the  wife  of  Arthur  Entsminger;  that  Lang  knew 
this  fact ;  that  he  fondled,  kissed  and  caressed  her,  and  drove  about  the 
country  alone  in  the  nighttime  with  her.    I  am  clearly  of  opinion  that 
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if  he  were  her  father  this  charge,  if  true,  would  not  constitute  immoral 
conduct  tending  to  degrade  and  disgrace  him.  On  the  subject  of  the  re- 
lationship of  the  parties,  the  indictment  is  silent.  What  is  the  legal 
inference?    In  Fonts  v.  State,  8  Ohio  St.  98,  113,  Bartley,  C.  J.,  says: 

"It  is  laid  down  by  Archbold,  in  his  work  on  Criminal  Pleading  (1 
Vol.  85,  Watterman's  ed.)  as  a  general  rule  of  criminal  jurisprudence, 
with  respect  to  the  averments  of  an  indictment  descriptive  of  the  of- 
fense, 'that  all  the  material  facts  and  circumstances  comprised  in  the 
definition  of  the  offense,  whether  by  a  rule  of  the  common  law,  or  by 
statute,  must  be  stated;  if  any  one  material  fact  or  circumstance  be 
omitted,  the  indictment  will  be  bad.'  Another  standard  author  lays  it 
down  as  a  general  rule,  in  regard  to  indictments,  that  the  special  man- 
ner of  the  whole  fact  ought  to  be  set  forth  with  such  certainty,  and  so 
specifically,  that  it  may  judicially  appear  to  the  court  what  judgment 
is  to  be  pronounced  in  case  of  a  conviction ;  that  the  accused  may  clearly 
and  distinctly  know  the  charge  he  is  called  upon  to  answer;  that  the 
record  may  with  certainty  furnish  a  bar  to  the  defendant  against  a 
second  prosecution  for  the  same  offense;  and  that  posterity  may  know 
what  law  is  to  be  derived  from  the  record.  1  Chitty,  Cr.  Law  227 ;  2 
Hale  183,  184.  It  is  an  invariable  rule,  that  an  indictment  must  charge 
the  crime  with  certainty  and  precision,  and  must  contain  a  complete  de- 
scription of  such  facts  and  circumstances  as  will  constitute  the  crime; 
and  if  any  one  fact  or  circumstance,  which  is  a  material  ingredient  in 
the  offense,  as  defined  by  the  statute,  be  omitted,  the  indictment  will  be 
bad." 

"If  all  the  facts  alleged  in  an  indictment  may  be  true  and  yet 
constitute  no  offense,  the  indictment  is  insufficient.  And  a  verdict  does 
nothing  more  than  to  verify  the  facts  charged."  State  v.  Oodfrcy,  24 
Me.  232  [41  Am.  Dec.  382]. 

Bishop,  commenting  on  this  case,  says : 

"To  render  this  expression  correct,  it  must  be  interpreted  to  mean 
that  the  indictment  is  inadequate  when  all  the  facts  charged  in  it,  if 
true,  do  not  complete  the  sum  of  a  prima  facie  crime.' \ 

Of  course  matters  of  defense  need  not  be  negatived.  The  rule  is, 
that  where  there  is  an  exception  in  the  enacting  clause,  the  indictment 
must  negative  the  exception.  But,  if  there  be  a  proviso  which  furnishes 
matter  of  excuse  to  the  party  it  need  not  be  negatived.  The  rule  is  thus 
stated  in  Him  v.  State,  1  Ohio  St.  15:, 

"A  negative  averment  to  the  matter  of  an  exception  or  proviso  in 
a  statute  is  not  requisite  in  an  indictment,  unless  the  matter  of  such 
exception  or  proviso  enter  into,  and  become  a  part  of,  the  description 
of  the  offense,  or  a  qualification  of  the  language  defining  or  creating  it." 

There  are  no  exceptions  nor  proviso  in  this  statute.  There  is  no 
room  for  the  application  of  this  principle  to  this  case,  but  it  is  adverted 
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to  by  reason  of  the  insistence  of  counsel  for  the  state.  The  relationship 
of  the  parties  and  the  circumstances  surrounding  them  and  the  things 
of  which  they  were  accused  are  matters  of  description,  if  material,  and 
must  be  set  forth  in  the  indictment.  There  is  no  rule  by  which  they 
become  matters  of  defense  to  be  pleaded  by  the  accused.  For  aught 
appearing  in  the  indictment,  Mrs.  Entsminger  and  Mr.  Lang  may  have 
sustained  such  ties  of  relationship  as  made  the  alleged  conduct,  if  true, 
entirely  innocent  and  proper. 

It  therefore  follows  that  the  manner  in  which  the  accusation  is  set 
forth  is  insufficient  to  charge  immoral  conduct  tending  to  degrade  and 
disgrace.  The  motions  to  quash  are  sustained,  and  the  defendants  are 
discharged. 


DIVORCE  AND  ALIMONY. 

[Greene  Common  Pleas,  May,  1906.] 

•Philip  E.  Keenan,  by  His  Next  Friend,  Herbert  A.  Keenan,  v. 

Mattie  I.  Keenan. 

1.  Effect  of  Foreign  Decree  of  Divorce  upon  Custody  of  Child. 

A  decree  of  divorce  granted  on  a  supplemental  answer  and  cross  petition 

of  which  the  plaintiff  had  no  notice,  while  it  may  serve  to  terminate 

the  marriage  contract,  does  not  determine  rights  either  as  to  alimony 

or  the  custody  of  children. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Divorce  and  Alimony,"  §5 

401-405.— Ed.] 

2.  Rights  of  Parents  to  Custody  of  Child. 

A  petition  by  a  divorced  husband  for  possession  of  his  minor  child  of 
tender  years,  in  accordance  with  the  terms  of  a  Missouri  decree  giving 
him  a  divorce  and  custody  of  the  child,  will  not  be  granted  as  against 
the  mother  who  is  in  possession  of  the  child,  and  who  testifies  that  she 
fled  from  Missouri  to  this  state  on  account  of  the  aggressions  of  the 
husband,  and  that  she  had  no  notice  of  the  filing  of  the  cross  petition 
under  which  the  divorce  was  granted,  and  who  appears  to  be  a  woman 
of  good  character  and  amply  able  to  care  for  the  child. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Divorce  and  Alimony,"  SS 
350-376.— Ed.] 

[Syllabus  approved  by  the  court] 

John  Dolan  and  S.  T.  McPherson,  for  plaintiff. 
W.  L.  Miller,  for  defendant. 

KYLE,  J. 

Herbert  A.  Keenan  in  this  action  seeks  to  recover  the  possession 
and  custody  of  his  minor  child,  Philip  Edward  Keenan,  from  the  de- 
fendant, Mattie  Isabel  Keenan. 

Herbert  A.  Keenan  and  the  defendant,  Mattie  I.  Keenan,  inter- 
married in  May,  1900,  in  Greene  county,  state  of  Ohio.     In  1902  or 
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1903  they  removed  to  the  state  of  Missouri.  In  May,  1905,  the  defend- 
ant, Mattie  Keenan,  filed  her  petition  in  the  circuit  court  of  Jasper 
county,  state  of  Missouri,  against  Herbert  A.  Keenan,  asking  for  divorce 
on  the  grounds  of  extreme  cruelty  and  asking  for  the  custody  and  care 
of  the  said  minor,  Philip  Edward  Keenan. 

Philip  Edward  Keenan  is  the  only  child  of  the  marriage  of  Herbert 
A.  Keenan  and  Mattie  Keenan,  and  is  now  about  five  or  six  years  of 
age.  A  summons  was  duly  issued  and  served  upon  Herbert  A.  Keenan, 
notifying  him  of  the  pendency  and  the  prayer  of  the  petition  of  Mattie 
I.  Keenan.  Herbert  A.  Keenan  at  the  June  term  of  said  circuit  court 
of  Jasper  county,  filed  a  general  denial  to  the  allegations  of  the  peti- 
tion. At  the  same  term  he  filed  an  amended  answer  and  cross  petition 
to  the  petition  of  his  wife  for  divorce,  making  a  general  denial,  and  by 
way  of  cross  petition  asked  for  divorce  from  the  wife  on  the  ground  of 
cruelty  and  neglect.  At  the  November  term,  1905,  Herbert  A.  Keenan 
filed  an  amended  answer  and  cross  petition,  wherein  he  made  a  general 
denial  of  the  allegations  of  the  petition  and  set  out  further  facts  of 
cruelty,  and  asked  for  a  divorce  and  the  care  and  custody  of  their  minor 
child.    • 

From  the  certified  record  of  the  case  it  was  continued  until  the 
June  term,  1906,  when  said  Herbert  A.  Keenan  again  filed  a  supple- 
mental answer  and  cross  bill  to  the  petition  of  his  wife  wherein  he  denied 
the  allegations  of  the  petition,  and  averred  that  Mattie  I.  Keenan  for 
more  than  one  year  prior  to  May  15,  1906,  without  cause,  absented  her- 
self from  her  husband,  and  asked  divorce  and  care  and  custody  of  the 
child.  On  June  25,  1906,  the  action  of  Mattie  Isabel  Keenan  against 
Herbert  A.  Keenan  came  on  for  hearing  upon  the  plaintiff's  petition 
and  the  defendant's  supplemental  answer  and  cross  bill,  and  Mattie 
I.  Keenan  failing  to  appear  and  plead,  the  court  found  the  allegations 
of  Herbert  A.  Keenan 's  supplemental  answer  and  cross  petition  as  con- 
fessed to  be  true  by  Mattie  I.  Keenan,  and  thereupon  decreed  Herbert 
A.  Keenan  a  divorce  from  his  wife  on  his  supplemental  answer  and 
cross  bill,  and  further  adjudged  to  him  the  care,  custody  and  control 
of  Philip  Edward  Keenan  without  any  interference  on  the  part  of  Mat- 
tie  I.  Keenan. 

The  record  does  not  disclose  that  any  summons,  service  or  notice 
was  ever  given  to  Mattie  Keenan  of  the  filing  and  pendency  of  the  sup- 
plemental answer  and  cross  bill  of  Herbert  A.  Keenan  against  her. 
Herbert  A.  Keenan  comes  into  court  and  presents  this  record  and  judg- 
ment of  the  circuit  court  of  Jasper  county,  Missouri,  and  asks  this  court 
for  an  order  directing  that  Mattie  I.  Keenan  turn  over  to  him  their 
child,  Philip  Edward  Keenan. 

From  the  evidence  it  appears  that  on  August  5,  1905,  while  the  suit 
for  divorce  was  pending  in  the  circuit  court  of  Jasper  county,  Missouri, 
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that  the  defendant  herein  took  her  child  and  came  to  the  home  of  her 
father  in  this  county,  where  she  has  continued  to  reside  and  maintain 
her  child. 

Prom  iLe  evidence  it  further  appears  that  the  defendant  in  the  di- 
vorce suit  served  notice  on  the  plaintiff's  attorney  of  the  filing  of  a  copy 
of  the  supplemental  answer  and  cross  bill. 

The  fact  that  this  notice  was  given,  and  is  provided  for  in  Sec.  586 
Rev.  Stat,  of  Missouri,  would  seem  to  imply  that  the  laws  of  Missouri 
require  some  notice  to  be  given.  While  in  fact  there  is  no  evidence  to 
show  the  discharge  of  the  plaintiff's  attorney  and  the  defendant  had  a 
right  to  rely  that  the  counsel  of  record  was  still  counsel  of  plaintiff,  yet 
this  oral  testimony  could  not  be  supplemented  to  the  certified  tran- 
script of  the  proceedings  to  make  it  complete.  The  transcript  fails  to 
show  that  any  service  or  notice  of  any  kind  was  given,  either  to  the 
plaintiff  or  the  plaintiff's  counsel,  and  the  testimony  of  defendant  in 
this  action  is,  that  she  in  fact  received  no  notice  of  any  kind. 

Without  reviewing  all  of  the  authorities  which  I  have  examined, 
cited  by  counsel  on  both  sides,  suffice  it  to  say  that  from  the  face  of  the 
record  it  appears  that  the  filing  of  the  supplemental  answer  and  cross 
petition  in  the  divorce  suit  was  without  notice  to  the  defendant  herein. 
She  was  given  no  opportunity  to  make  any  defense.  The  cause  of  ac- 
tion stated  in  the  supplemental  bill  arose  subsequently  to  the  filing  of 
the  petition  of  the  plaintiff  in  the  divorce  proceedings,  and  any  action  of 
the  court  based  upon  such  supplemental  bill  without  notice  to  her  would 
be  a  proceeding  wherein  the  defendant  herein  did  not  have  her  day  in 
court,  and  the  judgment  would  extend  no  further  than  a  proceeding 
in  rem,  which  might  have  jurisdiction,  which  is  not  here  determined,  to 
annul  the  marriage  contract,  but  would  not  have  any  jurisdiction  to  de- 
termine the  rights  of  this  defendant  either  as  to  alimony  or  the  custody 
of  the  child. 

This  view  of  the  case  is  giving  the  judgment  of  the  court  of  Mis- 
souri the  same  faith  and  credit  as  would  be  given  to  any  judgment  or 
proceeding  in  this  state  under  the  same  procedure.  Practice  in  this 
state  so  far  as  I  have  been  able  to  determine  is,  that  service  of  sum- 
mons or  some  notice  must  be  made  on  a  cross  bill  to  give  the  court  the 
right  to  enter  a  judgment  thereon.  It  is  my  opinion  that  the  judgment  of 
the  Missouri  court  should  be  given  the  same  validity  and  effect  as  any 
judgment  in  this  state,  and  no  more,  even  if  the  holding  of  the  Missouri 
court  should  be,  that  it  acquired  jurisdiction  under  the  certified  proceed- 
ings to  determine  the  custody  of  the  child  and  bind  the  defendant  herein. 

The  further  ground  on  which  I  base  my  judgment  in  denying  the 
relief  herein  sought,  is,  that  the  question  involved  is  the  custody  of  the 
child.  The  interests  of  the  child  should  be  regarded  and  considered 
above  and  beyond  the  rights  of  the  parents.    In  view  of  the  fact  that 
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the  court  of  Missouri  awarded  the  defendant  herein  temporary  custody 
of  the  child  after  the  plaintiff,  Mrs.  Keenan,  in  the  divorce  proceedings 
had  set  forth  the  alleged  cruelty  and  neglect  of  the  defendant  herein 
toward  the  child,  and  that  the  court  at  a  subsequent  term  awarded  the 
cfustody  of  the  child  to  the  father  without  any  further  hearing  and 
without  any  further  evidence  or  without  any  opportunity  for  the  de- 
fendant herein  to  prove  her  ability  and  right  to  keep  the  child,  would 
seem  to  warrant  this  court  under  the  proceedings  herein,  to  consider  the 
interests  of  the  child  regardless  of  the  court  of  Missouri.  The  practice 
followed  in  this  state  that  a  child  of  tender  years,  even  though  the 
mother  is  guilty  of  wrong,  involving  her  moral  character,  may  still  be 
given  to  the  custody  of  the  mother.  In  this  instance  under  her  evi- 
dence she  fled  from  the  state  of  Missouri  by  reason  of  fear  of  her  hus- 
band, and  has  not  been  charged  with  any  act  involving  her  moral  char- 
acter or  standing  in  the  community  and  should  not  be  deprived  of  her 
child  of  tender  years  without  an  opportunity  to  be  heard. 

Under  the  evidence  heard  the  father  proposed  to  take  the  child  and 
give  it  to  his  two  sisters,  the  mother  proposes  to  keep  the  child  with 
her,  and  live  with  her  mother.  She  is  amply  able  to  furnish  the  child 
with  whatever  may  be  required  for  its  comfort  and  welfare.  Looking 
to  the  interests  of  the  child  of  the  tender  age  of  the  one  here  involved, 
there  is  no  doubt  in  the  mind  of  the  court  that  it  should  be  left  with 
the  mother. 

It  is  true  that  a  line  of  authorities  cited  by  the  plaintiff  would 
give  the  right  under  the  judgment  of  the  court  of  Missouri  to  the  father 
to  the  custody  of  the  child.  From  the  statement  of  the  counsel  I  would 
rather  infer  that  the  divorce  case  was  tried  and  determined  by  the 
court  upon  the  petition  and  answer  and  first  and  second  answer  and 
cross  petition  of  the  defendant  before  defendant  herein  left  the  jurisdic- 
tion of  the  state  of  Missouri.  While  that  does  not  appear  in  the  tran- 
script of  the  proceedings,  yet  if  it  is  true  and  the  case  was  finally  sub- 
mitted, it  only  makes  stronger  the  claim  of  the  defendant  herein  to 
have  notice  of  any  further  proceedings  in  that  case,  and  to  have  any 
such  further  proceedings  without  any  such  notice,  ought  not  to  bind  the 
defendant  herein  as  to  the  custody  of  her  child.  This  conclusion  has 
been  reached  with  some  difficulty  and  principally  upon  the  ground  that 
what  the  court  does  is  for  the  interests  of  the  child  whose  possession  is 
herein  involved.  So  far  as  the  evidence  goes  the  statutes  of  Missouri 
have  not  been  produced  and  the  court  might  be  justified  in  applying  the 
same  rule  to  a  proceeding  in  the  Missouri  court  as  if  it  were  had  in  this 
state  and  applying  that  rule  the  court  was  without  authority  to  deter- 
mine the  custody  of  the  child  upon  the  cross  petition  of  the  defendant. 

Holding  these  views  the  petition  will  be  dismissed  and  the  child 
remanded  to  the  custody  of  its  mother. 
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INJUNCTION— NUISANCE— SLAUGHTERHOUSES. 

[Allen  Common  Pleas,  1907.] 
David  W.  Steiner  v.  Guy  Hennon  et  al. 

Enjoining  Construction  of  Slaughterhouse  as  Nuisance. 

A  slaughterhouse,  being  an  incident  of  a  legitimate  business,  is  not  a 
nuisance  per  se;  but  its  maintenance  and  operation  with  its  attendant 
loud  noises  and  offensive  odors,  corrupting  the  atmosphere  to  an  adjoining 
owner,  may  become  a  prima  facie  nuisance.  Hence,  the  construction  and 
operation  of  such  a  plant,  even  if  conducted  in  a  recognized  sanitary  \ 
manner,  within  two  hundred  feet  of  the  dwelling  house  and  less  than  - 
fifty  feet  from  the  stock  bams  of  one  engaged  in  raising  fine  stock, 
especially  horses,  with  its  prospective  deleterious  effects  upon  brood 
mares,  will  interfere  with  such  adjoining  owner's  comfort  and  enjoy- 
ment of  his  property  and  work  irreparable  injury  to  his  business,  and 
•  as  such  is  a  nuisance  per  se,  and  will  be  enjoined,  but  as  to  property 
more  than  six  hundred  feet  away  no  proximate  injury  accrues  against 
which  a  restraining  order  will  be  Issued. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Injunction,"  §§  378429;  6  Cyc. 
Dig.,  "Nuisance,"  §§  31-85.— Ed.] 

[Syllabus  approved  by  the  court.] 

Motion  to  dissolve  temporary  injunction. 

Ridenour  &  Half  hill,  for  plaintiff. 
Klinger  &  Secrest,  for  defendants . 

QUAIL,  J. 

The  plaintiff,  David  W.  Steiner,  is  the  owner  of  a  tract  of  land 
situate  in  Perry  township,  this  county.  Said  tract  of  land  contains 
about  330  acres  and  has  located  thereon  a  dwelling  house  and  other 
farm  buildings.  One  of  the  defendants,  Miner  C.  Crossley,  is  the 
owner  of  one  acre  of  land  adjoining  plaintiff's  land,  the  same  being 
located  a  distance  of  about  two  hundred  feet  from  the  dwelling  house 
on  plaintiff's  farm.  The  defendant,  Miner  C.  Crossley,  has  leased  the 
acre  of  ground  owned  by  him  to  the  defendants,  Guy  Hennon  and  John 
W.  Hennon,  for  the  term  of  five  years,  and  said  lessees  propose  to  use 
said  acre  so  leased  for  slaughterhouse  purposes.  Said  Hennons  propose 
to  erect  a  building  on  said  acre  so  leased  and  to  use  said  building  for 
a  slaughterhouse.  They  also  expect  to  construct  pens  in  which  to  con- 
fine animals  awaiting  slaughter,  and  to  keep  upon  said  premises  a  num- 
ber of  hogs  to  consume  the  offal  incident  to  the  slaughtering  of  animals. 

The  plaintiff,  Steiner,  filed  his  petition  in  this  court,  alleging  that 
said  Hennons  proposed  to  erect  a  slaughterhouse  upon  said  acre  of 
land ;  that  said  defendants  will,  if  permitted  to  erect  and  operate  said 
slaughterhouse,  cause  noxious  and  offensive  smells  and  loud  and  of- 
fensive noises  to  escape  therefrom  which  will  taint  and  corrupt  the  at- 
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mosphere  in  that  vicinity  and  which  will  especially  so  corrupt  it  im- 
mediately in  and  around  the  dwelling  house  of  plaintiff  as  to  render 
the  same  unfit  for  habitation.  The  plaintiff  also  avers  that  the  drainage 
of  said  acre  tract  is  insufficient  for  slaughterhouse  purposes  as  planned 
by  said  defendants;  that  said  plans  so  adopted  for  erecting  and  con- 
ducting said  proposed  slaughterhouse  and  stock  pens  are  unsanitary 
and  dangerous  and  will,  if  permitted,  render  said  premises  a  public 
nuisance,  will  make  the  dwelling  of  said  plaintiff  dangerous  as  a  habi- 
tation, damaging  the  property  to  an  irreparable  extent.  The  plaintiff 
further  alleges  that  he  is  using  his  said  farm  of  330  acres  for  the  breed- 
ing of  fine  stock,  and  especially  the  breeding  of  fine  horses;  that  the 
sight,  smell  or  presence  of  blood  and  the  escape  of  noxious  and  poison- 
.ous  smells  from  said  proposed  slaughterhouse  and  premises  so  leased, 
will  especially  damage  the  larm  and  plaintiff's  business  conducted  there- 
on to  his  irreparable  damage  and  injury,  for  which  he  has  no  adequate 
remedy  at  law. 

In  a  supplemental  petition  the  plaintiff  alleges  that  the  defendant, 
Crossley,  owner  of  the  fee,  has  provided  in  the  lease  executed  the  de- 
fendants, Hennons,  that  saii  lessees  shall  at  all  times  protect  the  lessor 
from  any  action  in  damages  or  other  suit  instituted  against  the  defend- 
ants herein  by  plaintiff,  growing  out  of  the  use  of  said  property  for 
slaughterhouse  purposes,  and  that  the  defendants,  Hennons,  as  lessees 
of  the  said  premises,  are  not  financially  responsible  and  would  not  be 
able  to  respond  in  damage  should  a  judgment  in  damages  be  recovered 
against  them  for  interfering  with  plaintiff's  rights  and  privileges  by 
erecting  and  maintaining  a  slaughterhouse  on  the  above-mentioned  acre 
of  ground. 

The  plaintiff  secured  a  writ  of  temporary  injunction  directed 
against  the  defendants,  Guy  Hennon  and  John  W.  Hennon,  command- 
ing them  to  refrain  from  further  erecting  structures  on  said  premises 
or  equipping  said  premises  for  the  purpose  of  maintaining  a  slaughter- 
house or  anything  incident  thereto  and  commanding  said  defendants  to 
refrain  from  using  the  said  acre  of  land  for  slaughterhouse  purposes. 

This  cause  was  submitted  to  the  court  on  the  defendant's  motion 
to  dissolve  the  temporary  injunction  heretofore  issued  in  the  case. 

The  court  has  made  a  somewhat  extensive  examination  of  the  nu- 
merous authorities  submitted  by  plaintiff  and  defendants. 

The  defendants  contend  that  a  slaughterhouse  is  not  a  nuisance 
per  se,  and  this  contention  is  supported  by  the  weight  of  authority.  In 
and  of  itself  the  business  of  slaughtering  animals  is  not  only  a  legitimate 
business,  but  a  necessity  as  well;  but  a  lawful  business  ma^  be  estab- 
lished in  such  a  location  that  it  becomes  a  nuisance  per  se.  While  the 
court  believes  that  a  slaughterhouse  is  not  a  nuisance  per  se,  it  is  also 
of  the  opinion  that  a  slaughterhouse  is  prima  facie  a  nuisance  if  carried 
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on  in  certain  locations.  So,  that,  where  a  slaughterhouse  was  originally 
built  remote  from  the  dwellings  and  habitations  of  men  or  from  public 
places  and  roads  are  afterwards  laid  out  in  the  vicinity  and  dwellings 
subsequently  erected  within  the  sphere  of  their  effects,  the  fact  of  their 
existence  prior  to  the  laying  out  of  the  roads  or  the  erection  of  the  dwell- 
ings is  no  defense.  Seifried  v.  Hayes,  81  Ky.  377,  378  [50  Am.  Rep. 
167]. 

Should  a  business  such  as  described  in  this  petition  become  a  pub- 
lic nujpance,  the  remedy  should  be  by  indictment ;  so,  if  the  plaintiff  in 
this  case  is  entitled  to  the  relief  sought  it  must  be  by  reason  of  the 
especial  irreparable  injury  that  he  would  suffer  by  reason  of  the  action 
proposed  by  the  defendants  in  this  case.  The  defendants  contend  that 
should  plaintiff  suffer  any  injury  his  remedy  is  an  action  to  recover 
damages.  Judge  Cooley,  in  deciding  the  case  of  Edwards  v.  Mining  Co. 
38  Mich.  46,  50  [31  Am.  Rep.  301],  uses  the  following  language: 

"If  one  man  creates  intolerable  smells  near  his  neighbor's  home- 
stead, or  by  excavations  threatens  to  undermine  his  house,  or  cuts  off 
his  access  to  the  street  by  buildings  or  ditches,  cr  in  any  way  destroys 
the  comfortable,  peaceful  and  quiet  occupation  of  his  homestead,  he  in- 
jures him  irrevocably.  No  man  holds  the  comfort  of  his  home  for  sale, 
and  no  man  is  willing  to  accept  in  lieu  of  it  an  award  in  damages.  If 
equity  could  not  enjoin  such  a  nuisance  the  writ  ought  to  be  dispensed 
with  altogether,  and  the  doctrine  of  irreparable  mischief  might  be  dis- 
missed as  meaningless.  A  nuisance  which  affects  one  in  his  business  is 
less  in  degree,  but  it  may  still  be  irreparable,  because  it  may  break  up 
the  business,  destroy  its  good  will  and  inflict  damages  which  are  incap- 
able of  measurement  because  the  elements  of  reasonable  certainty  are 
not  to  be  obtained  for  their  computation.  Even  in  the  case  of  unoccu- 
pied land  a  nuisance  may  threaten  an  irreparable  injury,  where  it  is 
devoted  in  its  purchase  to  some  special  use,  or  where  the  person  causing 
the  injury  is  irresponsible." 

So  in  the  case  of  Cline  v.  Kirkbride,  12  Circ.  Dec.  517,  521  (22  R. 
527),  the  third  circuit  court,  Judge  Day  giving  the  decision,  uses  the 
following  language : 

"Under  the  law  every  person  is  entitled  to  have  and  enjoy  his 
property  in  peace  and  security,  and  to  that  end  an  owner  may  prose- 
cute and  carry  on  upon  his  premises,  such  legitimate  business  as  he 
chooses ;  but  in  doing  this,  regard  must  be  had  to  the  similar  rights  of 
an  adjoining  owner  or  proprietor,  and  neither  can  be  allowed  to  so  use 
his  property  as  to  greatly  impair  or  entirely  destroy  the  reasonable  and 
proper  use  and  enjoyment  of  the  other.  They  must  be  mutually  good 
citizens  and  have  proper  regard  for  the  rights  of  each  other.  For  little 
transgressions — small  trespasses  and  slight  deflections  from  the  line  of 
good  citizenship — the  law  affords  an  adequate  remedy;  but  for  the 
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larger  sins  of  commission — for  continuous  trespassing  and  injury,  for 
wrong  acts  and  conduct  threatened,  resulting  in  great  or  irreparable 
injury  not  susceptible  of  being  accurately  measured  or  adequately  com- 
pensated in  damages — it  is  proper  to  invoke  the  great  remedy  of  in- 
junction.' ' 

In  the  case  of  Hong  Wah,  In  re,  82  Fed.  Rep.  623,  district  court 
northern  district  of  California,  the  second  syllabus  reads : 

"The  ownership  of  property,  no  matter  where  located,  carries  with 
it  the  right  to  use,  and  to  permit  the  use  of,  such  property  in  the  prose- 
cution of  any  legitimate  business  which  is  not, a  nuisance  in  itself;  and 
the  exclusion  of  any  such  lawful  business  from  a  particular  locality 
can  only  be  justified  upon  the  ground  that  the  health,  safety,  or  comfort 
of  the  surrounding  community  requires  such  exclusion.' ' 

In  that  case  the  business  attempted  was  a  public  laundry  in  the 
city  of  San  Mateo.  California,  which  city  had  enacted  an  ordinance 
prohibiting  the  establishment  of  public  laundries  within  the  limits  of  a 
certain  portion  of  said  city,  and  the  court  held  that  said  ordinance  con- 
flicted with  Sec.  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

In  the  case  of  Catlin  v.  Valentine,  9  Paige  575,  it  is  held : 

'  *  To  constitute  a  nuisance,  it  is  not  necessary  that  the  noxious  trade 
or  business  should  endanger  the  health  of  the  neighborhood.  It  is  suf- 
ficient if  it  produces  that  which  is  offensive  to  the  senses  and  which 
renders  the  enjoyment  of  life  and  property  uncomfortable.' ' 

This  was  an  action  to  restrain  the  defendant,  Valentine,  from  erect- 
ing a  slaughterhouse  at  the  intersection  of  Second  avenue  and  Fifth 
street  in  the  city  of  New  York,  and  the  proposed  location  would  prob- 
ably affect  many  persons  who  occupied  or  owned  dwellings  in  the  vicin- 
ity, while  in  the  present  case  plaintiff  alone  may  suffer  special  damage 
and  irreparable  injury.  It  is  true  that  the  courts,  as  a  general  rule, 
have  held  that  even  though  a  building  proposed  to  be  erected  might  be 
a  nuisance,  still  a  court  of  equity  could  not  interfere,  but  would  leave 
a  party  to  his  action  on  the  case.    Dunning  v.  Aurora,  40  111.  481. 

So  the  general  rule,  "that  where  the  thing  complained  of  is  not 
a  nuisance  per  se  but  may  or  may  Lot  become  so,  according  to  circum- 
stances, and  the  injury  apprehended  is  eventual  or  contingent,  equity 
will  not  interfere.  The  presumption  is,  that  a  person  entering  into  a 
legitimate  business  will  conduct  it  in  a  proper  way,  so  that  it  will  not 
constitute  a  nuisance ;  and  so,  where  a  building  in  course  of  erection,  or 
about  to  be  erected,  will  not  of  itself  constitute  a  nuisance,  equity  will 
not  enjoin  it  on  the  ground  that  it  may  be  used  for  a  purpose  which  will 
make  it  a  nuisance.  If  the  building  is  in  fact  used  in  such  a  manner 
as  to  create  a  nuisance,  its  use  for  such  purpose  will  then  be  en  joined/  * 
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cited  in  the  case  of  Chambers  v.  Cramer,  49  W.  Va.  395  [38  .S.  E.  Rep. 
691;  54  L.  R.  A.  545,  547],  and  taken  from  14  Enc.  PL  &  Pr.  1129. 

In  same  case,  citing  from  the  case  of  Eough  v.  Doylestown,  4  Brews. 
(Pa.)  333,  it  was  held  that  in  order  for  equity  to  enjoin  a  private  nui- 
sance "the  danger  must  be  impending  and  imminent,  and  the  effect 
certain,  not  resting  on  hypothesis  or  conjecture,  but  established  by  con- 
clusive evidence.  If  the  injury  is  doubtful,  eventual  or  contingent,  or 
if  the  matter  complained  of  is  not  ipso  facto  a  nuisance,  *  *  *  an 
injunction  will  not  be  granted."  So,  "in  cases  of  prospective  nuisance 
a  court  of  equity  will  not  interfere  unless  the  damage  to  be  apprehended 
will,  be  serious,  nor  when,  upon  balancing  the  inconveniences  or  in- 
juries, greater  injury  will  be  inflicted  by  granting  than  by  refusing  an 
in  junction/ '  • 

The  property  rights  of  plaintiff  and  defendants  must  both  be  re- 
spected. This  court  must  assume  that  the  defendants,  Hennons,  intend 
to  conduct  the  business  proposed  in  a  legitimate  and  proper  manner ;  so 
that,  if  equity  should  restrain  the  erection  of  the  proposed  plant  for 
slaughterhouse  purposes,  it  must  do  so  solely  on  account  of  the  proposed 
location  and  by  reason  of  the  proximity  of  the  said  location  to  the 
plaintiff's  house. 

This  court,  of  its  own  motion,  has  visited  the  proposed  location  in 
order  that,  by  a  view  of  the  said  premises,  it  might  be  better  able  to 
understand  the  evidence  adduced  to  the  court  in  this  case.  In  this  case 
the  evidence  shows  that  this  acre  of  ground  adjoins  the  barn  lot  of  the 
plaintiff,  the  south  line  of  said  acre  being  only  two  hundred  feet  from 
the  dwelling  located  on  plaintiff's  farm  and  only  a  few  feet  (probably 
fifty)  from  the  barn  on  said  premises.  The  evidence  further  shows 
plaintiff  to  be  engaged  in  building  another  barn  about  six  hundred  feet 
east  of  the  proposed  location  for  a  slaughterhouse;  but  the  court  does 
not  consider  this  fact  as  of  any  weight  in  the  case  for  the  reason  that 
the  distance  is  too  far,  in  the  opinion  of  the  court,  for  plaintiff  to  suffer 
irreparable  injury  by  reason  of  this  proposed  slaughterhouse's  being 
erected  within  six  hundred  feet  of  his  proposed  barn. 

Therefore  the  sole  question  for  the  court  to  determine  is,  whether 
or  not  the  said  proposed  slaughterhouse  will  be  so  located  as  to  irrepar- 
ably injure  plaintiff  by  reason  of  its  proximity  to  the  dwelling  house 
and  barn  at  present  upon  plaintiff's  premises.  A  slaughterhouse,  not 
being  a  nuisance  per  se,  unless  in  certain  locations  and  surroundings, 
and  it  being  the  presumption  of  the  law  that  a  person  engaged  in  a 
legitimate  business  will  conduct  the  same  properly,  the  court  in  this 
instance,  in  order  to  justify  the  remedy  sought  by  the  plaintiff  in  this 
ease,  must  hold  that  said  proposed  slaughterhouse  is  a  nuisance  per  se 
to  plaintiff  located  as  the  evidence  in  this  case  shows  th£  proposed  erec- 
tion to  be. 
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Defendants  admit  their  intention  of  building  said  slaughterhouse; 
that  they  expect  to  slaughter  here  animals,  consisting  of  calves,  cattle 
and  hogs,  of  the  value  of  twenty  thousand  dollars  yearly;  that  they 
expect  to  keep  from  fifteen  to  twenty-five  hogs  upon  said  premises  at 
all  times  fattening  upon  the  offal  from  said  proposed  slaughterhouse, 
and  that  they  propose  to  cook  said  offal  in  kettles  or  vessels  before  feed- 
ing same  to  said  hogs.  Part  of  the  surface  drainage  of  said  acre  passes 
south  towards  plaintiff's  dwelling  house.  Plaintiff's  testimony  is  to 
the  effect  that  the  cooking  of  offal  and  feeding  the  same  as  defendants 
admit  they  propose  to  do,  will  be  productive  of  noisome  and  offensive 
smells  and  odors;  that  the  smells  and  odors  so  arising  are  dangerous 
to  the  health  of  the  occupants  of  said  dwelling  house;  that  the  smell 
of  blood  from  the  slaughter  of  animals,  if  permitted  in  this  location, 
will  injure  plaintiff's  business  of  breeding  and  raising  fine  stock,  and 
especially  horses;  that  the  smell  of  blood  is  a  well-known  and  well- 
recognized  cause  of  abortions  in  brood  mares;- that  a  slaughterhouse 
operated  in  a  recognized  sanitary  manner  would  still  produce  that 
result  and  irreparable  injury  if  located  in  such  proximity  to  the  build- 
ings of  plaintiff  as  is  proposed  by  the  defendants. 

Carefully  considering  all  the  evidence  introduced  in  this  case,  the 
location  of  the  proposed  building  with  reference  to  the  dwelling  house 
and  barn  of  the  plaintiff  and  the  kind  of  business  the  defendants  pro- 
pose to  conduct  if  not  enjoined,  the  court  is  of  the  opinion  that  the 
operation  of  a  slaughterhouse  upon  the  premises  described  in  the  peti- 
tion would,  even  if  conducted  in  a  sairitary  manner,  interfere  with  the 
plaintiff  in  the  comfort  and  enjoyment  of  his  property  and  work  an  ir- 
reparable injury  to  him, — an  injury  for  which  the  plaintiff  would  have 
no  adequate  remedy  at  law. 

Holding  these  views,  the  court  will  overrule  the  motion  of  the  de- 
fendants to  dissolve  the  temporary  injunction  heretofore  issued  and 
allow  exceptions  to  the  defendants. 


GUARDIAN  AND  WARD— PARENT  AND  CHILD. 

[Wyandot  Common  Pleas,  January  Term,  1906.] 

Jay  A.  Hare  v.  Mary  A.  Sears,  Guardian. 

1.  Appointment  of  Guardian  Reviewablf  on  Error. 

An  order  of  the  probate  court  appointing  a  stranger  guardian  of  a  mino? 
child  is  a  final  order  affecting  a  substantial  right  of  its  father  and  te 
reviewable  on  error. 
[For  other  cases  in  point,  see  4  Cyc  Dig.,  "Error,"  §§  107-127;  4  Cyc.  Dig* 
"Guardian  and  Ward,"  §§  68-74.— Ed.] 
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2.  When  Guardian  shall  be  Appointed. 

The  father  is  by  law  and  nature  the  guardian  of  his  minor  child,  and  the 
necessity  for  the  appointment  of  a  guardian  does  not  arise  except  for 
cause. 
[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Guardian  and  Ward,"  §§  60-63; 
(  Cyc.  Dig.,  "Parent  and  Child,"  §§  1-40.— Ed.] 

{.  When  a  Stranger  may  be  Appointed  Guardian. 

Where  cause  exists  for  the  appointment  of  a  guardian  for  a  minor  child, 

it  must  be  shown  that  the  father  is  an  unsuitable  person  before  another 

can  be  appointed. 
[Syllabus  by  the  court.] 

Error  to  Wyandot  probate  court 

Benjamin  Meek,  for  plaintiff  in  error. 

T,  D.  Lanker  and  D.  C.  Parker,  for  defendant  in  error. 

D  rNCAN,  J. 

ffhis  case  is  here  on  error  from  the  probate  court  of  this  county. 
TL  controversy  arises  over  the  appointment  of  a  guardian  for  the 
the  person  and  estate  of  one  Mary  E.  Hare,  a  minor. 

The  said  Mary  E.  Hare  is  the  daughter  of  plaintiff  in  error  and 
his  wife,  Harriet  E.  Hare,  sister  of  defendant  in  error,  and  at  the 
commencement  of  proceedings  in  the  court  below  was  fourteen  years 
of  i  ge.  Her  father  and  mother  were  divorced  by  decree  of  court  about 
ten  years  ago,  and  her  custody  was  awarded  her  mother  with  whom 
and  her  grandmother  and  said  aunt  she  has  ever  since  lived  and  made 
h**r  home  until  during  the  fall  of  last  year  when  her  mother  died.  Ever 
rin^e  the  death  of  her  mother  said  child  has  lived  and  made  her  home 
with  her  grandmother  and  said  aunt  as  before,  who  have  done  every- 
thing for  her  due  a  child  left  an  orphan  at  such  tender  years. 

On  December  14,  after  the  death  of  the  mother,  plaintiff  in  error 
made  application  to  said  probate  court  to  be  appointed  guardian  of 
his  said  child,  and  on  the  next  day  defendant  in  error  also  made  ap- 
plication to  said  court  to  be  appointed  such  guardian.  At  the  same 
time  said  child  also  asked  said  court  that  her  said  aunt  be  so  appointed. 

Upon  hearing,  the  court  denied  the  application  of  plaintiff  in 
error,  and  granted  the  application  of  defendant  in  error,  and  appointed 
her  such  guardian,  and  she  thereupon  gave  bond  and  qualified  ac- 
cordingly. It  is  to  reverse  said  order  of  appointment  that  this  pro- 
ceeding in  error  is  prosecuted. 

It  is  claimed  by  counsel  for  defendant  in  error  that  because  the 
probate  court,  unde*  Rev.  Stat.  524  and  6254  (Lan.  803  and  9795), 
has  not  only  original  but  exclusive  jurisdiction  in  the  appointment  of 
guardians  for  minors,  the  proceedings  of  the  probate  court  in  that  be- 
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half  are  not  subject  to  review.  This  is  good  argument  as  against  the 
"appeal"  of  a  case  where  the  statute  does  not  provide  specifically  for 
the  appeal.  Otherwise,  the  jurisdiction  would  not  be  exclusive.  But 
review  on  error  is  not  exercising  jurisdiction  on  appointment.  Re- 
vised Statute  6708  (Lan.  10298)  provides  that  any  "judgment  ren- 
dered or  final  order  made  by  a  probate  court  *  *  *  may  be  re- 
versed, vacated,  or  modified  by  the  court  of  common  pleas.' '  There 
was  an  order  made,  and  made  by  the  probate  court,  and  made  dismiss- 
ing the  application  of  plaintiff  in  error  and  appointing  the  defend- 
ant in  error  guardian  of  the  person  and  estate  of  the  minor  child 
of  plaintiff  in  error.  A  final  order  is  defined  by  Rev.  Stat.  6707  (Lan. 
10297),  as  "an  order  affecting  a  substantial  right  made  in  a  special 
proceeding.' 9  A  substantial  right  is  such  right  as  may  be  enforced  and 
protected  by  law.  Armstrong  v.  Brewing  Co.  53  Ohio  St.  467  [42  N.  E. 
Rep.  425] .  .  And  as  a  final  order  respecting  the  custody  of  children  in  a 
divorce  suit  may  be  reviewed  on  error  without  special  statute  (Neil  v. 
Neil,  38  Ohio  St.  558),  it  follows  that  an  order  affecting  the  final  dis- 
position of  children  in  the  appointment  of  a  guardian  of  their  person 
and  estate,  is  also  a  final  order  affecting  a  substantial  right  of  the 
person  otherwise  entitled  to  their  control.  It  is  a  special  proceeding 
because  it  seeks  a  remedy  not  by  action  but  by  original  application  for 
order  of  court.  Missionary  Society  v.  Ely,  56  Ohio  St.  405  [47  N. 
E.  Rep.  537].  I  hold,  therefore,  that  this  court  has  jurisdiction  of 
this  proceeding. 

There  are  but  three  errors  complained  of  as  intervening  in  the 
probate  court: 

First.  That  there  was  no  finding  that  the  father  was  an  unsuit- 
able person   for  such  appointment. 

Second.  That  the  findings  are  not  supported  by  the  evidence  and 
are  against  the  weight  of  the  evidence. 

Third.  That  the  court  erred  in  the  admission  and  rejection  of 
evidence. 

The  view  which  I  take  of  the  first  makes  it  unnecessary  for  me  to 
discuss  the  other  two. 

It  may  be  conceded  that  the  father  is  not  only  by  nature  but 
by  law  the  guardian  of  the  person  of  his  minor  child,  and  by  virtue 
thereof  entitled  to  its  custody.  The  fact  that  the  custody  of  said  child 
by  decree  of  the  divorce  court  was  taken  away  from  the  father  and 
given  to  the  mother,  no  longer  controls,  as  the  mother  has  since  de- 
ceased and  that  order  has  thereby  become  nugatory.  Coons,  In  re,  11 
Circ.  Dec.  208   (20  R.  47). 

The  father,  both  by  law  and  by  nature,  being  the  guardian  ox 
his  minor  child  and  entitled  to  its  custody,  the  necessity  for  the  ap- 
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pointment  of  a  guardian  does  not  arise  except  for  cause.  The  power 
of  appointment  is  conferred  upon  the  probate  court  to  be  exercised 
only  when  necessary.  Revised  Statute  6254  (Lan.  9795) ;  Rockel, 
Probate  Practice  Sec.  1312. 

Revised  Statute  6255  (Lan.  9796),  sets  forth  the  conditions  under 
which  the  necessity  raay  be  said  to  arise,  viz.: 

1.  That  the  minor  has  an  estate.  And  in  such  case  the  appoint- 
ment is  limited  to  the  estate  only,  except  where  one  or  more  of  the 
other  three  conditions  exist. 

2.  The  death  of  both  parents. 

3.  The  parents  becoming  unsuitable,  or 

4.  The  liability  of  the  parents'  interests,  in  the  opinion  of  the 
court,   being  promoted   by  the  appointment. 

While  Rev.  Stat.  6257  (Lan.  9798),  provides  that  any  "female 
infant  over  the  age  of  twelve  years,  shall  have  the  right  to  select  a 
guardian,  who,  if  a  suitable  person,  shall  be  appointed,"  this  right 
does  not  arise  where  the  necessity  for  the  appointment  of  a  guardian 
does  not  exist.  Rockel,  Probate  Practice  Sees.  1329-1330.  The 
necessity  is  a  condition  precedent  and  the  right  to  select,  a  mere  in- 
cident. Otherwise  the  power  of  the  probate  court  could  be  invoked 
for  the  appointment  of  a  guardian  for  herself  by  the  mere  whim  of 
any  female  over  twelve  years  of  age,  regardless  of  any  necessity  or 
any  good  reason  therefor.  The  right  only  becomes  absolute  when  the 
conditions  arise  for  its  exercise.  If  this  construction  is  not  correct, 
the  statute  is  imperative  upon  the  probate  court,  the  only  limitation 
being  that  the  person  selected  is  a  suitable  person  to  undertake  the 
trust.  This,  certainly,  is  not  the  meaning  of  the  statute  and  its  ab- 
surdity will  appeal  to  anyone  when  the  principle  is  applied  to  most 
any  given  case  where  the  parent  has  not  become  unsuitable. 

Take  your  own  case,  or  take  my  case:  Granted  that  I  am  a  suit- 
able person  to  have  the  custody  and  tuition  of  my  daughter,  now  com- 
ing to  the  age  of  fourteen  years,  can  it  be  said  that  she  can  invoke 
the  jurisdiction  of  the  probate  court  of  my  county  and  by  her  selection 
have  my  neighbor  appointed  her  guardian  just  because  she  wants  him, 
and  he  is  a  suitable  person  to  act?  I  think  not.  But  suppose  I  am 
not  a  suitable  person,  nor  my  wife,  then  upon  such  finding  the  court 
may  appoint  such  guardian  and  shall  appoint  the  choice  of  the 
daughter,  if  that  choice  is  suitable.  Here  is  the  dividing  line.  It 
defines  the  limitations  of  the  court's  jurisdiction,  where,  as  in  this  case, 
it  is  sought  to  have  the  custody  and  tuition  of  the  child  go  with  the 
appointment.  This  is  made  quite  clear  by  Rev.  Stat.  6264  (Lan. 
9805),  which  provides  that  even  where  a  guardian  has  been  appointed 
for  both  the  person  and  estate  of  the  minor,  "the  father  of  such  minor, 
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or  if  there  be  no  father,  the  mother,  if  suitable  person,  respectively, 
shall  have  the  custody  of  the  person  and  the  control  of  the  education 
of  such  minor. ' ' 

Reading  all  these  sections  of  the  statute  together  in  an  endeavor 
to  give  force  and  effect  to  every  provision  in  the  various  situations  aris- 
ing in  their  administration,  and  to  make  the  same  one  harmonious  whole, 
I  am  unable  to  come  to  any  other  conclusion  than  the  one  which  I 
have  here  announced.  I  have  read  the  very  able  opinion  of  Judge 
Brown  of  the  probate  court  and  I  agree  with  him  in  the  considera- 
tions moving  the  appointment  of  defendant  in  error,  and  would  affirm 
his  order  in  so  doing  had  he  found  the  jurisdictional  fact  allowing 
him  to  make  an  appointment  of  a  guardian  of  the  person  of  said 
minor. 

I  agree  with  the  contention  made  that  it  is  the  best  interests  of 
the  child  that  prompts  the  court  to  act,  and  in  acting,  that  all  other 
"considerations  must  yield,  but  in  the  absence  of  a  finding  to  the 
contrary,  which  I  have  already  explained,  the  law  presumes  that  the 
child  of  his  own  flesh  and  blood,  born  subject  to  his  custody  and  con- 
trol, will  be  more  apt  to  receive  that  kindly  care  and  protection  from 
the  father  during  its  tender  years  than  any  stranger  would  be  ex- 
pected to  bestow ;  and  unless  it  otherwise  appears,  it  must  also  be  pre- 
sumed that  the  plaintiff  in  error  possesses  that  same  love  and  affec- 
tion and  will  bestow  upon  his  child  such  care  and  protection  as  would 
naturally  and  ordinarily  He  expected  from  any  father  to  his  daughter 
under  the  same  or  similar  circumstances  and  conditions,  aside  from 
any  ill-will  which  may  exist  between  the  father  and  the  mother's 
people.  This  may  be  said  to  be  the  general  law  of  the  land.  Weir 
v,  Marley,  99  Mo.  484  [12  S.  W.  Rep.  798;  6  L.  R.  A.  672]  ;  Clark  v. 
Bayer,  32  Ohio  St.  299  [30  Am.  Rep.  593]. 

And  accordingly  it  has  been  provided  by  our  statutes  that  this 
presumption  must  be  overcome  by  proof  that  the  father  is  unsuitable. 
This,  I  say,  is  the  jurisdictional  fact  wanting  in  this  record  by 
reason  of  which  I  hold  the  appointment  made  to  be  void.  Partly  as 
authority,  but  more  as  tending  to  show  the  trend  of  judicial  interpreta- 
tion of  these  statutes,  I  cite:  Boescher  v.  Boescher,  5  Dec.  184  (7  N.  P. 
418) ;  State  v.  Madden,  12  Dec.  83. 

Holding  the  views  which  I  have  expressed,  it  follows  that  said 
order  of  the  probate  court  must  be  reversed  and  the  cause  remanded 
to  that  court  with  instructions  to  inquire  into  the  suitableness  of  plain- 
tiff in  error  for  the  appointment  which  he  seeks,  and  to  make  a  finding 
in  respect  thereto  before  appointing  a  guardian  for  said  minor.  It 
ig  further  ordered  that  defendant  in  error  pay  the  costs  of  this  pro- 
ceeding. 
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ATTACHMENT— JUSTICE  OF  THE  PEACE. 

[Lorain  Common  Pleas,  April  10,  1907.] 
H.  A.  Barnard  v.  Frank  A.  Anselm. 

Jumsbictiou  of  Common  Pleas  Coubt  oveb  Nonresident. 

Where  an  action  on  a  promissory  note  asking  judgment  for  more  than 
$100  Is  begun  before  a  justice  of  the  peace  In  a  county  where  the 
defendant  has  real  estate,  he  not  being  a  resident  of  that  county,  but 
a  resident  of  another  county  In  Ohio,  and  an  attachment  Is  Issued  on 
the  ground  that  the  defendant  Is  a  nonresident  of  the  county,  and  the 
case  Is  thereafter  certified  to  the  common  pleas  court  under  Rev.  Stat. 
6514  (Lan.  10091),  the  fact  that  the  defendant  Is  a  nonresident  of  the 
county  Is  not  a  ground  of  attachment  In  such  case  In  the  common  pleas 
court  In  such  a  case  the  defendant  must  be  sued  In  the  county  where 
he  resides  or  may  be  summoned,  and  the  common  pleas  court  cannot 
acquire  jurisdiction  over  the  person  or  the  real  property  of  the  defend- 
ant within  the  county,  by  attachment  proceedings. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Courts,"  §§  976-987;  7  Cyc.  Dig., 
"Venue,"  §§  113-124.— Ed.] 

[Syllabus  by  the  court] 

Motion  to  jurisdiction  of  court. 

G.  H.  Chamberlain,  for  plaintiff. 
D.  J.  Nye,  for  defendant. 

WASHBURN,  J. 

As  shown  by  the  papers  in  the  case,  the  above  plaintiff  brought 
an  action  against  the  defendant  on  March  2,  1907,  before  a  justice  of 
the  peace  of  this  county,  claiming  that  the  defendant  owed  him  $279.80 
upon  a  certain  promissory  note. 

The  defendant  being  a  nonresident  of  this  county,  but  a  resident 
of  Cuyahoga  county,  the  plaintiff  filed  an  affidavit  for  attachment  before 
the  justice  of  the  peace,  in  which  the  only  ground  for  attachment  stated 
was,  that  the  defendant  was  a  nonresident  of  Lorain  county. 

The  justice  issued  the  summons  and  order  of  attachment,  which 
was  returned  by  the  constable,  with  the  indorsement  that  the  defendant 
was  not  found  in  the  county,  and  that  the  defendant  had  no  goods  nor 
chattels  in  the  county  upon  which  to  levy;  but  that  he  had  an  interest 
in  certain  real  estate  in  the  county. 

Thereupon  the  justice  certified  the  case  to  this  court,  and  the  tran- 
script of  his  proceedings  was  filed  in  this  court  on  March  6,  1907. 

On  March  7,  1907,  when  nothing  had  been  filed  in  this  court  except 
such  transcript,  the  plaintiff  filed  a  praecipe  and  caused  an  order  of 
attachment  to  issue,  by  virtue  of  which  the  sheriff  attached  the  real 
estate  of  the  defendant  in  this  county. 

On  March  15,  1907,  the  original  papers  in  the  case  before  the  jus- 
tice of  the  peace  were  filed  in  this  court,  and  on  the  same  day  the  plain- 
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tiff  filed  his  petition  against  the  defendant  in  which  he  seeks  to  recover 
said  sum  of  $279.80  upon  said  promissory  note. 

No  affidavit  for  attachment  was  filed  in  this  court,  except  the  affidavit 
which  was  filed  before  the  justice  of  the  peace,  and  that  was  not  filed 
in  this  court  until  after  an  attachment  was  issued  and  returned  in  this 
court. 

On  March  15,  1907,  the  plaintiff  caused  a  summons  to  issue  from 
this  court  to  the  sheriff  of  Cuyahoga  county,  which  was  duly  served 
upon  the  defendant  in  that  county. 

On  March  29,  1907,  the  defendant  filed  the  following  motion: 

"Now  comes  the  defendant,  Frank  A.  Anselm,  not  intending  to 
in  any  manner  enter  his  appearance  herein,  but  for  the  sole  purpose 
of  protesting  and  objecting  to  the  jurisdiction  of  this  court  over  this 
defendant.  He  therefore  moves  the  court  to  quash  the  summons  issued 
herein  and  to  dismiss  the  action  against  this  defendant  for  want  of 
jurisdiction  of  his  person.' ' 

The  case  has  been  submitted  to  the  court  upon  said  motion. 

The  plaintiff  seeks  to  maintain  this  action  under  the  provisions  of 
Rev.  Stat.  6514  (Lan.  10091),  notwithstanding  the  fact  that  had  the 
action  been  brought  in  this  court  originally,  no  attachment  could  have 
been  issued  upon  the  ground  that  the  defendant  was  a  nonresident  of 
the  county. 

Said  section  after  providing  that  in  a  case  where  an  order  of 
attachment  has  been  issued  by  a  justice  of  the  peace,  and  it  appears 
by  the  return  of  the  officer,  that  the  defendant  has  no  personal  property 
in  the  county,  but  is  the  owner  of  real  estate  situated  in  the  county,  the 
justice  is  required  to  certify  his  proceedings  to  the  court  of  common 
pleas,  "and  the  action' shall  be  proceeded  with  in  all  respects  as  if  the 
same  had  originated  therein,  except  that  in  all  actions  under  this  sec- 
tion, for  any  sum  of  which  justices  of  the  peace  have  exclusive  original 
jurisdiction,  if  the  defendant  be  a  nonresident  of  the  county,  such 
nonresidence  shall  be  a  ground  of  attachment  in  the  court  of  common 
pleas.' ' 

It  seems  quite  clear  to  me  that  the  legislature  did  not  intend  by 
this  section,  to  make  nonresidence  of  the  county  a  ground  of  attach- 
ment in  the  common  pleas  court,  except  in  cases  which  come  within  the 
exclusive  original  jurisdiction  of  the  justice  of  the  peace,  and  which 
•^  are  certified  to  the  common  pleas  court  under  Rev.  Stat.  6514  (Lan. 
10091).  This  not  being  such  a  case,  the  issuing  of  the  order  of  attach- 
ment on  the  ground  stated  in  the  affidavit  in  this  case,  was  clearly 
unauthorized. 

Then  again,  said  statute  provides  that  when  the  case  has  been 
certified  to  the  common  pleas  court,  it  shall  be  proceeded  with  in  all 
respects  as  if  the  same  had  originated  in  the  common  pleas  court.     If 
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it  had  originated  in  the  common  pleas  court,  it  would  have  been  neces- 
sary to  have  filed  an  affidavit  in  attachment;  and  no  affidavit  having 
been  filed  ih  the  common  pleas  court,  the  attachment  was  a  nullity  for 
that  reason. 

The  plaintiff,  however,  claims  that  even  if  the  attachment  was  not 
proper,  still  the  case  should  not  be  dismissed,  and  asks  the  court  for 
permission  to  file  an  affidavit  in  attachment,  setting  forth  other  grounds 
than  that  of  nonresidence  of  the  county. 

That  request  will  have  to  be  denied,  for  the  reason  that  no  juris- 
diction over  the  person  or  real  property  of  the  defendant  can  be 
acquired  by  attachment  proceedings  in  this  court,  on  the  cause  of  action 
stated  in  the  petition. 

Under  the  statutes  of  Ohio,  certain  actions  must  be  brought  in  the 
county  where  the  subject  of  the  action  is  situated. 

This  section  refers  to  the  recovery  or  partition  of  real  estate,' or 
the  sale  of  the  same  "under  a  mortgage,  lien  or  other  encumbrance  or 
charge."    Rev.  Stat.  5019   (Lan.  8534). 

Then  it  is  provided  that  certain  actions  must  be  brought  in  the 
county  where  the  cause  of  action  or  some  part  thereof  arose.  Rev. 
Stat.  5022  (Lan.  8537).  But  an  action  on  a  promissory  note  is  not 
included  in  those  enumerated  in  this  section. 

An  action  other  than  those  thus  provided  for,  against  a  nonresi- 
dent of  the  state,  may  be  brought  in  any  county  where  such  nonresident 
is  found  or  has  property.    Rev.  Stat.  5027  (Lan.  8542). 

"Every  other  action  must  be  brought  in  the  qounty  in  which  the 
defendant  resides  or  may  be  summoned,  except  actions  against  an  exec- 
utor,' '  etc.    Rev.  Stat.  5028  (Lan.  8543). 

When  the  action  is  rightly  brought  in  any  county,  according  to 
the  foregoing  provisions,  a  summons  may  be  issued  to  any  other  county 
against  one  or  more  of  the  defendants.    Rev.  Stat.  5035  (Lan.  8550). 

The  summons  in  this  case  which  was  issued  to,  and  served  by,  the 
sheriff  of  Cuyahoga  county,  was  of  no  effect  for  the  reason  that  the 
action  was  not  rightly  brought  in  this  county  under  the  sections  of 
the  statutes  referred  to  in  Rev.  Stat.  5035  (Lan.  8550). 

The  defendant  being  a  resident  of  Ohio  and  not  a  resident  of 
Lorain  county,  no  jurisdiction  of  his  person  or  of  his  real  estate  in  this 
county  can  be  acquired  by  an  attachment  issued  from  the  common  pleas 
court  of  this  county,  upon  the  cause  of  action  set  forth  in  the  petition 
in  this  case.  # 

The  statute  plainly  provides  that  he  must  be  sued  in  such  an  action 
in  the  county  where  he  resides  or  may  be  summoned. 

While  I  find  no  reported  case  which  directly  decides  the  question 
under  consideration,  my  attention  has  been  called  to  a  case  which  was 
not  reported,  decided  by  our  circuit  court  some  years  ago,  in  which 
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this  was  the  only  question  involved  and  decided.    That  is  case  No.  363 
of  the  circuit  court  of  Lorain  county. 

That  was  a  case  brought  in  the  common  pleas  court  of  this  county 
upon  a  promissory  note,  against  a  defendant  who  owned  real  estate  in 
this  county,  but  who  lived  in  Stark  county.  An  affidavit  of  attach- 
ment was  filed,  which  set  forth  that  the  defendant  was  about  to  con- 
vert his  property  or  a  part  thereof  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors,  and  that  the  defendant 
was  about  to  dispose  of  his  property  or  a  part  thereof  with  intent  to 
defraud  his  creditors. 

A  writ  of  attachment  was  issued  and  levied  upon  the  real  estate- 
of  the  defendant  in  this  county,  and  a  summons  was  issued  to  tin- 
sheriff  of  Stark  county  and  served  upon  the  defendant  in  that  county. 

The  defendant  filed  a  motion  very  similar  to  the  one  in  the  case 
at  bar,  in  which  he  asked  the  court  to  dismiss  the  action,  for  the  reason 
that  the  court  had  no  jurisdiction  of  his  person,  and  because  he  was  a 
resident  of  another  county  in  Ohio. 

The  common  pleas  court  overruled  said  motion,  and  thereafter 
rendered  a  default  judgment  against  the  defendant,  and  ordered  his 
real  estate  sold  to  satisfy  the  judgment. 

The  defendant  prosecuted  error,  and  the  circuit  court  reversed 
the  case  upon  the  sole  ground  that, 

"The  court  of  common  pleas  erred  in  overruling  the  motion  of 
plaintiff  in  error  to  dismiss  the  said  action  against  him." 

That  case  is  directly  in  point,  and  being  by  our  circuit  court,  is 
binding  upon  this  court. 

The  motion  of  the  defendant  in  this  case  is  therefore  granted, 
and  the  case  is  dismissed  at  the  costSi  of  the  plaintiff. 

It  has  been  suggested  that  the  defendant  has  entered  his  appear- 
ance to  this  action  by  filing  his  motion  asking  the  court  to  dismiss  the 
action,  but  that  suggestion  was  also  made  in  the  circuit  court  case, 
I  have  referred  to,  where  the  motion  was  very  much  like  the  motion  in 
this  ease,  and  was  filed  under  somewhat  similar  circumstances. 

>  The  court  was  not  asked  to  pass  upon  the  sufficiency  of  the  peti- 
tion, as  was  done  in  the  case  reported  in  Handy  v.  Insurance  Co.  37 
Ohio  St.  366,  nor  was  the  court  asked  to  dismiss  the  case  on  the 
ground  that  the  court  had  no  jurisdiction  over  the  subject-matter  of 
the  action,  as  was  done  in  the  case  reported  in  Elliott  v.  Laivhead,  43 
Ohio  St.  171  [1  N.  E.  Rep.  577] ;  but  the  motion  filed  by  the  defendant 
in  this  case  was  filed  for  the  sole  purpose  of  objecting  to  the  juris- 
diction of  the  court  over  the  person  of  the  defendant,  and  the  filing 
of  such  a  motion  does  not  constitute  an  entry  of  appearance.  Cook  v. 
Courtright  39  Ohio  St.  249  [48  Am.  Rep.  681]. 
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ATTORNEY'S  FEES— TRUST  PROPERTY. 

[Superior  Court  of  Cincinnati,  December,  1906.] 

George  Harris  v.  Fannie  Harris  et  al. 

Attobney's  Fee  Taxed  as  Cost  when  Action  fob  Benefit  of  Others  as  Well 
as  Party  of  Record. 
Where  one  litigant  bears  the  burden  and  expenses  of  litigation  for  the 
benefit  of  others  as  well  as  himself,  those  who  share  the  benefits  should 
contribute  to  the  expense.    Hence,  where  one  beneficiary  to  a  trust  fund 
recovers  trust  property  for  the  benefit  of  all,  a  reasonable  attorney's 
fee  will  be  allowed  as  costs. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Attorney  and  Client,"  H  3tf9- 
409;  3  Cyc.  Dig.,  "Costs  and  Fees,"  §§  290-366.— Ed.] 
[Syllabus  approved  by  the  court.] 

Motion  for  allowance  of  attorney  fees. 

Jacob  Shroder,  for  motion. 
Burch  &  Johnson,  contra. 

HOFFHEIMER,  J. 

The  only  question  before  me  is  as  to  whether  this  is  a  proper  pro- 
ceeding for  the  allowance  of  the  fees  claimed.  The  taxing  of  attorney 
fees  is  of  course  exceptional  and  is  limited  to  certain  classes  of  cases. 
It  is  contended  that  this  case  is  not  within  the  rule,  and  reliance  is 
chiefly  had  on  Hopple  v.  Hopple,  14  Dec.  285.  That  case,  however,  in- 
stead of  being  an  authority  against  the  allowance  of  fees  in  the  particu-  * 
lar  case  before  me  plainly  shows  the  reasons  why  the  fee  claimed  in  this 
case  should  be  allowed.  In  the  Hopple  case  there  was  an  attempt  to 
work  what  wou'd  have  been  a  wrong  to  the  son.  It  failed,  and  ac- 
cordingly the  unsuccessful  complainant  was  denied  the  right  to  tax  a 
fee  because  no  principle  of  equity  or  justice  would  warrant  the  taxing 
of  a  fee  in  such  a  case.  In  the  instant  case  the  effort  was  made  by 
plaintiff  to  wrest  the  property  from  wrongful  control  (defendant,  Fan- 
nie Harris,  claimed  the  property  absolutely,  to  the  exclusion  of  plaintiff 
and  others),  and  to  restore  it  to  the  trust  and  to  bring  it  into  court  for 
the  benefit  of  all.  The  effort  culminated  in  success.  Under  such  cir- 
cumstances justice  and  equity  would  require  the  taxing  of  a  reasonable 
fee  as  against  the  fund.  This  is  the  theory  of  the  cases  followed  by  the 
court. 

The  principle  is  clearly  stated  in  Adams  v.  Milling  Co.  38  Fed. 
Rep.  281,  wherein  the  court  said: 
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"It  is  well  settled  that  when,  under  a  bill  filed  by  one  beneficiary 
in  a  trust,  in  behalf  of  himself  and  all'other  beneficiaries,  a  fund  is  re- 
covered and  brought  into  court  for  distribution,  the  court  may  tax  a 
reasonable  solicitor's  fee  as  costs,  and  order  it  to  be  paid  out  of  the 
fund  so  recovered.' '  Internal  Improvement  Fund  (Tr.)  v.  Greenough, 
105  U.  S  527  [26  L.  Ed.  1157];  Central  Railroad  &  Bank  Co.  v. 
Pettus,    113  U.  S.  116  [5  Sup.  Ct.  Rep.  387;  28  L.  Ed.  915]. 

This  rule  rests  upon  the  ground  that  where  one  litigant  has  borne 
the  burden  and  expense  of  a  litigation  that  has  inured  to  the  benefit  of 
others  as  well  as  himself,  those  who  have  shared  in  the  benefit  should 
contribute  to  the  expense.  In  that  class  of  cases  it  is  customary  to 
tax  against  the  fund  realized  a  fee  in  favor  of  the  complainant's  solicitor 
before  any  distribution  is  ordered.  See  also,  Woodruff  v.  Railway,  129 
N.  Y.  27  [29  N.  E.  Rep.  251] ;  Maney  v.  Casserly,  134  Mich.  252  [96 
N.  W.  Rep.  478]. 

Guided  by  these  authorities,  since  there  is  no  complaint  that  the 
amount  claimed  is  unreasonable,  the  motion  will  be  allowed. 
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CONTRACTS— MONOPOLIES— RESTRAINT  OF  TRADE. 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1907.] 

Hosea,  Hoffhelmer  and  Caldwell,  JJ. 

(Judge  Caldwell  of  the  Hamilton  common  pleas,  sitting  in  place  of  Judge  Ferris.) 

Standard  Distilling  &  Distrib.  Co.  v.  Block  &  Sons. 

1.  Defenses  must  be  Pleaded  to  be  Available. 

Plaintiff  having  filed  a  petition  for  the  recovery  of  money  for  the  breach  of 
a  contract,  the  defendant's  proof  is  confined  to  the  Issues  as  presented 
by  his  pleading,  and  having  failed  to  plead  his  equities  he  cannot  after- 
wards set  up  the  invalidity  of  the  contract  on  the  theory  that  it  was  a 
part  of  another  contract  not  pleaded.    Hoffhelmer,  J.,  dissents. 

2.  Contracts  Operative  Chiefly  in  Ohio  Governed  by  Laws  of  that  State. 

A  contract  executed  and  entered  into  in  Ohio,  and  whose  chief  stipulations 
are  to  be  performed  in  this  state,  except  insofar  as  incidentally  concern 
certain  property  of  one  of  the  parties  that  is  situated  in  Kentucky,  is  to 
be  governed  by  the  laws  of  Ohio. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  §§  1933-1939.— Ed.] 

3.  Contracts  in  Restraint  of  Trade  must  Tend  to  Create  a  Monopoly. 

Since  the  criterion  of  the  validity  in  contracts  involving  the  suggestion  of 
restraint  of  trade  is  their  tendency  to  create  a  monopoly,  a  contract  where- 
by a  distillery  appoints  a  dealer  in  liquor  their  exclusive  agent  and  agrees 
to  pay  such  agent  $1,000  per  month,  in  consideration  of  which  the  agent 
agrees  to  manufacture  no  spirits  or  alcohol  except  such  as  may  be 
required  in  the  making  of  whiskey  at  their  distillery,  and  further,  a  cer- 
tain rebate  to  be  paid  such  agents  on  all  goods  purchased  from  the 
principal,  is  not  invalid  as  being  in  restraint  of  trade,  there  being  nothing 
therein  tending  to  create  a  monopoly.    Hoffhelmer,  J.,  dissents. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts,"  §§  651-685.— Ed.] 

[Syllabus  approved  by  the  court.] 

Error  to  special  term. 

Worthington  &  Strong  and  Moran,  Mayer  &  Meyer,  for  plain- 
tiff in  error. 

T.  M.  Hinkle,  for  defendant  in  error: 

Error  in. admitting  evidence.  Field  Cordage  Co.  v.  Cordage  Co.  3 
Circ.  Dec.  613  (6  R.  615)  ;  Thayer  v.  Luce,  22  Ohio  St.  62;  Black  v. 
Hill,  32  Ohio  St.  313 ;  Kilbourn  v.  Fury,  26  Ohio  St.  153 ;  Cooke  v.  Slate 
Co.  36  Ohio  St.  135  [38  Am.  Rep.  568] ;  Bowers'  Cal.  Dredg.  Co.  v. 
Bridge  Co.  132  Cal.  342  [64  Pac.  Rep.  475]. 

The  rebates.  Greene,  In  re,  7  O.  F.  D.  245  [52  Fed.  Rep.  104]  ; 
Olmstead  v.  Distilling  &  Cattle-Feeding  Co.  11  Fed.  Rep.  265 ;  National 
Distilling  Co.  v.  Importing  Co.  86  Wis.  352  [56  N.  W.  Rep.  864;  39  Am. 
St.  Rep.  902] ;  Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S.  (20  Wall.) 
64  [22  L.  Ed.  315]  ;  Fowle  v.  Park,  6  O.  F.  D.  350  [131  U.  S.  38;  9 
Sup.  Ct.  Rep.  658;  33  L.  Ed.  67]  ;  Chicago,  St.  L.  &  N.  O.  By.  v.  Car 
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Co.  139  U.  S.  79  [11  Sup.  Ct.  Rep.  490;  35  L.  Ed.  97] ;  Dennehy  v.  ifc- 
Nulta,  86  Fed.  Rep.  825  [30  C.  C.  A.  422;  59  U.  S.  App.  264;  41  L.  R. 
A.  609]. 

Severability.  ParJp  v.  Druggists'  Assn.  175  N.  Y.  1  [67  N.  E.  Rep. 
136;  62  L.  R.  A.  632;  96  Am.  St.  Rep.  578]. 

Illegal  purpose  must  be  mutual.  Carter-Crtime  Co.  v.  Peurrung, 
12  0.  F.  D.  82  [86  Fed.  Rep.  439;  30  C.  C.  A.  174;  58  U.  S.  App.  388]  ; 
Rountree  v.  Smith,  108  U.  S.  269  [2  Sup.  Ct.  Rep.  630;  27  L.  Ed.  722] ; 
Irwin  v.  Williar,  110  U.  S.  499  [4  Sup.  Ct.  Rep.  160;  28  L.  Ed.  225] ; 
Bibb  v.  Allen,  149  U.  S.  481  [13  Sup.  Ct.  Rep.  950;  37  L.  Ed.  819] ; 
United  States  Consol  Seeded  Raisin  Co.  v.  Griffin,  126  Fed.  Rep.  364 
[61  C.  C.  A.  334]. 

Severable  provisions.  Sims  v.  Brewing  Co.  132  Ala.  311  [31  So. 
Rep.  35] ;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa  234  (91 
N.  W.  Rep.  1081] ;  McPherson  v.  Foster,  43  Iowa  48  [22  Am.  Rep.  215] ; 
Hitchcock  v.  Galveston,  96  U.  S.  341  [24  L.  Ed.  659] ;  Chicago,  St.  L. 
&  N.  O.  Ry.  v.  Car  Co.  139  U.  S.  79  [11  Sup.  Ct.  Rep.  490;  35  L.  Ed. 
97] ;  Connolly  v.  Pipe  Co.  184  U.  S.  540  [22  Sup.  Ct.  Rep.  431;  46  L. 
Ed.  679]  ;  McCausland  Bros.  v.  Akers,  24  O.  C.  C.  711 ;  15  Am.  &  Eng. 
Enc.  Law  (2  ed.)  990;  State  v.  Board  of  Education,  35  Ohio  St.  519; 
Armstrong  v.  Bank,  6  O.  F.  D.  509  [133  U.  S.  433;  10  Sup.  Ct.  Rep. 
450;  33  L.  Ed.  747] ;  Armstrong  v.  Toler,  24  U.  S.  (11  Wheat.)  258  [6 
L.  Ed.  468] ;  Minnesota  Sandstone  Co.  v.  Clark,  35  Wash.  466  [77  Pae. 
Rep.  803]  ;  Gelpcke  v.  Dubuque,  68  U.  S.  (1  Wall.)  220  [17  L.  Ed.  530] ; 
King  v.  King,  63  Ohio  St.  363  [59  N.  E.  Rep.  Ill;  52  L.  R.  A.  157;  81 
Am.  St.  Rep.  635] ;  Widoe  v.  Webb,  20  Ohio  St.  431  [5  Am.  Rep.  664] ; 
Doty  v.  Bank,  16  Ohio  St.  133;  Hoffman  v.  McMullen,  83  Fed.  Rep. 
372  [28  C.  C.  A.  178;  48  U.  S.  App.  596;  45  L.  R.  A.  410]  ;  Jackson  v. 
Dwight,  78  Fed.  Rep.  896  [24  C.  C.  A.  380;  41  U.  S.  App.  614] ;  Met- 
calf  v.  American  School  Furniture  Co.  122  Fed.  Rep.  115;  Trenton  Pot- 
teries Co.  v.  Oliphant,  58  N.  J.  Eq.  507  [43  Atl.  Rep.  723;  46  L.  R.  A. 
255;  78  Am.  St.  Rep.  612] ;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473  [13  N.  E.  Rep.  419;  60  Am.  Rep.  464] ;  McQuade  v.  Rosecrans,  36 
Ohio  St.  442 ;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211 
[20  Sup.  Ct.  Rep.  96;  44  L.  Ed.  136]  ;  Lange  v.  Werk,  2  Ohio  St.  519: 
Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio  St.  596  [49  N.  E.  Rep.  1030;  41 
L.  R.  A.  185;  63  Am.  St.  Rep.  736] ;  Thomas  v.  Miles,  3  Ohio  St.  274; 
Troy  Laundry  Machinery  Co.  v.  Dolph,  138  U.  S.  617  [11  Sup.  Ct.  Rep. 
412;  34  L.  Ed.  1083] ;  Dans  v.  Booth  &  Co.  131  Fed.  Rep.  31,  37. 

Restraint  is  not  always  against  public  policy.  Harrison  v.  Lock- 
hart,  25  Ind.  112;  McAlister  v.  Hotvell,  42  Ind.  15;  2  Parsons,  Con- 
tracts 529;  Chitty,  Contracts  (10  Am.  Ed.)  807;  Oscanyan  v.  Anns  Co. 
103  U.  S.  261  [26  L.  Ed.  539]  ■  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666;  Hines  v.  Bank  &  Tr.  Co.  120  Ga.  711  [48  S.  E.  Rep.  120]. 
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The  public  is  not  concerned.  Chicago,  St.  L.  &  N.  0.  By.  v.  Car 
Co.  139  U.  S.  79  [11  Sup.  Ct.  Rep.  490;  35  L.  Ed.  97] ;  Clark  v.  Need- 
ham,  125  Mich.  84  [83.  N.  W.  Rep.  1027;  51  L.  R.  A.  785;  84  Am.  St. 
Rep.  559];  Fox  Solid  Pressed  Steel  Co.  v.  Schoen,  77  Fed.  Rep.  29; 
Oliver  v.  Gilmore,  52  Fed.  Rep.  562;  Troy  Laundry  Machinery  Co.  v. 
Dolph,  138  U.  S.  617  [11  Sup.  Ct.  Rep.  412;  34  L.  Ed.  1083] ;  Fowle  v. 
Park,  6  0.  F.  D.  350  [131  U.  S.  88;  9  Sup.  Ct.  Rep.  658;  33  L.  Ed.  67] ; 
Oibbs  v.  Gas  Co.  130  U.  S.  396  [9  Sup.  Ct.  Rep.  553;  32  L.  Ed.  979] ; 
Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S.  (20  Wall.)  64  [22  L.  Ed. 
315] ;  Gibbs  v.  McNeeley,  118  Fed.  Rep.  120  [55  C.  C.  A.  70;  60  L.  R. 
A.  152] ;  United  States  v.  Knight  Co.  156  U.  S.  1  [15  Sup.  Ct.  Rep.  249; 
39  L.  Ed.  325] ;  State  v.  Gaslight  Co.  92  Minn.  467  [100  N.  W.  Rep. 
216]. 

Agency.    Oliver  v.  Gilmore,  52  Fed.  Rep.  562. 

The  law  applicable.  Poison  v.  Stewart,  167  Mass.  211  [45  N.  E. 
Rep.  737;  36  L.  R.  A.  771;  57  Am.  St.  Rep.  452] ;  Minor,  Conflict  of 
Laws  420,  421 ;  London  Assur.  Co.  v.  Companhia  De  Moagens  Do  Bar- 
reiro,  167  U.  S.  149  [17  Sup.  Ct.  Rep.  785]  ;  Kulp  v.  Flming,  65  Ohio 
St.  321  [62  N.  E.  Rep.  334;  B7  Am.  St.  Rep.  611]. 

Valentine  act  and  Ohio  common  law.  State  v.  Pipe  Line  Co.  61 
Ohio  St.  520  [56  N.  E.  Rep.  464] ;  Gage  v.  State,  24  O.  C.  C.  724. 

Ethics.  Armstrong  v.  Bank,  6  O.  F.  D.  509  [133  U.  S.  433;  10  Sup. 
Ct.  Rep.  450;  33  L.  Ed.  747]. 

HOSEA,  J. 

Block  &  Sons  (herein  referred  to  by  initials),  plaintiffs  below, 
recovered  judgment  by  consideration  of  the  court  at  special  term 
against  the  Standard  Distilling  Company  (herein  referred  to  by  initials) , 
defendant  below,  upon  a  written  contract  dated  September  14,  1898, 
in  substance  as  follows : 

"  (1)     The  S.  D.  Co.  to'appoint  B.  &  Co.  their  'authorized  dealers.' 

"(2)     B.  &  Sons  agree  to  purchase  and  pay  for  continuously  and 
exclusively  of  the  S.  D.  Co.  their  'entire  lieed  and  supply  of  spirits' 
and   alcohol.' 

"(3)  B.  &  Co.  agree  that  they  will  not  manufacture  spirits  and 
alcohol  except  such  as  they  may  require  in  making  whiskey  at  their 
distillery,  which  whiskey  shall  be  marked  as  c  whiskey'  and  not  as 
'spirits'  and  shall  not  be  tax  paid  less  than  six  months  old. 

"(4)  The  S.  D.  Co.  agree  to  pay  to  B.  &  Sons  upon  compliance 
with  the  conditions  of  this  contract,  and  those  of  exhibit  A,  attached 
hereto,  $1,000  per  month. 

"(5)     The  contract  to  continue  five  years  from  date. 

"(6)  Nothing  herein  to  be  construed  as  preventing  B.  &  Sons 
from  manufapturing  bourbon,  rye  or  continuous  whiskeys  or  gins. 
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"(7)  This  agreement  to  be  binding  upon  the  parties,  their  suc- 
cessors or  assigns,  and  upon  any  purchaser  or  transferee  of  any  dis- 
tillery of  B.  &  Sons,  excepting  the  Pennwick  distillery  in  Pennsylvania. 

"  (8)  If  the  contract  is  not  renewed  at  the  end  of  five  years,  any 
rebates  then  due  B.  &  Sons  under  exhibit  A  shall  be  paid  over." 

Exhibit  A  attached  to  said  contract  provided  in  substance  as  fol- 
lows: 

1.  The  S.  D.  Company  appoints  B.  &  Sons  one  of  their  '  *  authorized 
distributors." 

2.  S.  D.  Co.  agrees  for  the  purpose  of  securing  the  continuous 
and  exclusive  patronage  of  B.  &  Sons  to  allow  a  rebate  of  one  cent 
per  proof  gallon  on  all  spirits,  alcohol,  double  stamped  gins,  and  con- 
tinuous goods  purchased  of  the  S.  D.  Co.  on  proof  furnished. 

3.  The  S.  D.  Co.  further  agree  to  pay  into  the  treasury  of  the 
United  States  Spirits  Association  one-half  cent  per  proof  gallon  on 
such  purchases. 

4.  S.  D.  Co.  authorize  B.  &  Sons  to  use  the  trade-mark  of  the 
S.  D.  Co.  on  invoices  of  goods  so  purchased. 

5.  S.  D.  Co.  agrees  not  to  increase  rebates  or  offer  any  rebates  to 
customers  of  B.  &  Sons;  and  to  sell  to  B.  &  Sons  at  same  terms  as  it 
makes  with  any  of  its  other  "authorized  dealers"  during  the  five  years. 

6.  (Reiterates  clause  8  of  the  main  contract.) 

The  amended  petition  below,  filed  October  30,  1900,  setting  up  this 
contract  avers  that  B.  &  Sons  complied  with  all  the  conditions  on 
their  part  to  be  performed,  but  that  the  S.  D.  Co.  failed  to  pay  the 
installments  due  from  July  to  December  inclusive,  of  1899,  and  January 
to  April,  inclusive,  of  1900— in  all  $10,000,  for  which  B.  &  Sons  ask 
judgment  with  interest  from  April  30,  1900. 

To  this  petition  a  general  demurrer  wTas  filed  on  November  16, 
1900,  and  overruled  on  February  20,  1901;  and  as  appears  from  a 
memorandum  opinion  of  the  court  below,  the  argument  in  support 
of  the  demurrer  was  based  on  the  claim  that  the  contract  in  question 
was  void,  as  being  in  restraint  of  trade. 

On  March  11,  1901,  the  defendant  below  answered,  setting  up  as 
its  defenses: 

(1)  A  general  denial  except  as  to  specific  admissions  relating  to 
the  status  of  parties; 

(2)  That  said  contract  wTas  in  violation  of  the  statute  law  of 
Kentucky  and  void; 

(3)  That  said  contract  was  in  violation  of  the  common  law  of 
Kentucky  and  void. 

The  reply  filed  by  plaintiff  below  denied  the  new  matter  of  the 
answer  and  joined  issue  as  upon  its  petition.     The  judgment  of  the 
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court  below  rendered  upon  a  full  hearing  was  in  favor  of  B.  &  Sons, 
and  this  proceeding  in  error  is  prosecuted  to  reverse  said  judgment. 

Both  in  testimony  and  argument  the  defense  below  was  carried 
quite  beyond  the  issue  presented  by  the  pleadings  and  should  have  been 
restrained  within  those  limits.  The  action  was  for  recovery  of  money 
alleged  to  be  due  upon  a  contract ;  and,  while  the  defendant  was  fully 
authorized  by  the  code  of  civil  procedure  to  interpose  legal  and  equi- 
table defenses  by  answer,  its  failure  to  do  so  was  a  waiver  as  to  such  as 
might  have  been  pleaded.  Stewart  v.  Hoag,  12  Ohio  St.  623;  Witte  v. 
Lockwood,  39  Ohio  St.  141 ;  Kites  v.  Irvine,  13  Ohio  St.  283. 

This  being  so,  the  assumption  of  the  invalidity  of  the  contract 
sued  upon,  under  the  theory  that  it  was  a  mere  incident  and  part  of 
another  contract  not  pleaded,  is  not  tenable  and  must  be  discarded  here. 
This  case  must  stand  or  fall  upon  the  contract  pleaded  and  the  is- 
sues raised  thereon,  viz.,  the  written  agreement  of  September  14,  1898, 
(including  its  attached  exhibit  A)  and  its  alleged  breach. 

But  this  contract  was  made  in  Ohio,  and  its  main  stipulations — 
to  wit,  the  sale  and  purchase  of  spirits  and  alcohol,  and  corresponding 
payments  and  concessions — were  to  be  performed  in  Ohio;  and  not- 
withstanding the  reference  to  the  Kentucky  distillery  (which,  as  will 
be  shown  later,  was  incidental  merely),  the  issues  are  to  be  dealt  with 
under  Ohio  law  and  not  under  the  laws  of  Kentucky. 

Strictly  speaking,  these  holdings  might  be  said  to  dispose  of  the 
case,  under  the  issues  presented;  but  as  the  case  was  argued  upon 
general  doctrines  of  the  common  law  of  Ohio  as  affecting  the  pleaded 
contract,  we  have  considered  the  case  in  this  aspect. 

It  is  claimed  by  the  plaintiff  in  error  here  that  the  contract  is  in- 
valid as  being  in  restraint  of  trade  because,  it  is  urged,  its  main  pur- 
pose is  to  restrict  and  prevent  manufacture  by  plaintiff,  and  that  the 
real  consideration  for  the  agreement  to  pay  $1,000  per  month  is  a 
restriction  which  was  unreasonable  because  unlimited  in  extent.  In 
a  word  it  is  claimed  that  this  was  an  agreement  to  purchase  the  de- 
fendants in  error  "out  of  business/ '  as  phrased  in  Luff  kin  Rule  Co. 
v.  Frinficli,  57  Ohio  St.  596  [49  N.  E.  Rep.  1030;  41  L.  A.  R.  185;  63 
Am.  St.  Rep.  736].  Then  follow  other  suggested  objections,  couched 
in  terms  of  inductive  reasoning, — among  them,  that  the  contract  tended 
to  enable  the  plaintiff  in  error  to  charge  a  higher  price  for  goods  sold 
by  increasing  its  power  to  control  the  market,  etc.;  and,  further,  that 
it  does  not  empower  the  defendant  in  error  to  fix  the  prices  of  goods 
purchased  from  plaintiffs  in  error  under  it. 

Manifestly  these  arguments  depend  for  their  cogency  upon  the 
construction  to  be  given  to  the  contract  itself;  and  this  is  obviously  a 
condition  precedent  to  consideration  of  the  legal  results  flowing  from  it. 
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Certain  facts  surrounding  the  making  of  the  contract  are  to  be 
taken  into  consideration.  Block  &  Sons  were  dealers  in  alcohol,  spirits, 
whiskey,  etc.,  and  were  located  and  doing  business  in  Cincinnati.  They 
also  owned  and  operated  a  distillery  in  Kentucky,  and  one  in  Pennsyl- 
vania— but  the  latter  being  excepted  in  the  contract,  cuts  no  figure  here. 

The  Kentucky  distillery  was  a  source  of  supply  in  their  business 
as  dealers  in  spirits  and  alcohol,  but  to  what  extent  is  not  shown. 
Spirits  and  alcohol  are  the  primary  product  of  the  distillation  of  grains, 
and  may  be  regarded  as  the  raw  material  for  the  manufacture  of 
whiskey,  etc. 

In  construing  contracts  to  ascertain  the  intention  of  parties,  it  is 
an  elemental  principle  that  the  parties  are  to  be  presumed  to  intend 
lawful  as  opposed  to  unlawful  obligations;  and  out  of  this  has  grown 
the  established  rule  that  where  a  contract  is  susceptible  of  two  con- 
structions one  of  which  makes  is  lawful  and  the  other  unlawful,  the 
former  is  to  be  adopted.  1  Page,  Contracts  1120;  Hobbs  v.  McLean, 
117  U.  S.  567  [6  Sup.  Ct.  Rep.  870:  29  L.  Ed.  940]. 

Extending  the  same  principle  to  contracts  involving  restriction 
of  trade,  it  is  held  that  they  are  to  be  taken,  where  possible,  to  impose 
reasonable  as  opposed  to  unreasonable  limitations  as  to  time  and  space. 
Dethless  v.  Tamsen,  7  Daly  354.  And  this  is  carried  to  the  extent  of 
arbitrarily  discarding  what  is  unreasonable  where  the  context  permits 
a  separation  as  between  it  arid  that  which  is  reasonable.  Lange  v.  Werk, 
2  Ohio  St.  519.  In  this  connection  also  the  principle  of  fortius  causa 
preferentem,  is  applied  as  between  the  parties  in  various  relations. 
London  Assur.  Co.  v.  Companhia,  de  Moagens,  167  U.  S.  149  [17  Sup. 
Ct.  Rep.  785;  42  L.  Ed.  113] ;  Texas  &  Pac.  Ry.  v.  Reiss,  183  U.  S.  621 
[22  Sup.  Ct.  Rep.  253;  46  L.  Ed.  358] ;  Laidlaw  v.  Marye,  133  Cal.  170 
[65  Pac.  Rep.  391]. 

Considering  the  contract  in  question  in  the  light  of  these  prin- 
ciples, it  seems  plain  that  the  primary  object  of  the  contract  had  re- 
lation to  the  business  of  Block  &  Sons  as  dealers  and  not  as  manu- 
facturers; also,  that  the  parties  were  contracting  with  reference  to  the 
conditions  surrounding  the  business  of  Block  &  Sons  as  it  then  existed. 
In  other  words  the  parties  dealt  wTith  an  existing  status  and  did  not 
reach  out  to  cover  all  possibilities  of  the  future,  because  there  was 
nothing  in  existing  conditions  to  suggest  it.  The  obligations  imposed 
on  Block  &  Sons  were  specifically  limited  in  time,  and  were  determin- 
able practically  at  their  will,  subject  only  to  a  possible  liability  in  dam- 
ages necessarily  limited  in  amount. 

Having  reference  to  the  supply  of  spirits  and  alcohol  for  resale 
in  their  ordinary  trade  as  dealers,  the  provision  as  to  manufacture  in 
Kentucky  was  an  incident  implied   in  the  stipulation  for  furnishing 
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the  "entire  need  and  sup  ply/ '  and  not  necessarily  a  restriction  at  all; 
for  it  could  mean  nothing  else  than  that  Block  &  Sons  should  not    ( 
sell  the  product  of  the  distillery  as  spirits  or  alcohol — that  is,  as  raw 
material — in  diminution  of  the  quantity  stipulated  for.     In  a  word,  it 
is  quite  supposable  within  the  terms  of  the  contract,  that  so  far  from 
restricting   the   output   of  the   Kentucky  distillery,   the  arrangement 
may  have  tended  to  increase  the  same  by  enabling  Block  &  Sons  to 
convert  the  entire  product  into  whiskey  to  meet  a  possibly  increased 
demand.    The  view  we  take  of  the  contract  on  this  point  necessarily  . 
confines  its  operation  as  to  territorial  scope  to  the  Kentucky  distillery,  *. 
and  this  we  think  fully  justified  by  the  precise  language  used,  when  .* 
construed  in  harmony  with  the  general  rules  of  construction  before 
stated,  and  in  view  of  the  limitations  arising  out  of  the  main  purpose 
of  the  contract  and   the  conditions  surrounding  its   execution.     This 
applies  also  to  the  phrase,  "any  distillery  property  belonging  to  the 
second  party,' '  because  the  term  "belonging"  applies  strictly  to  an 
existing  and  not  a  future  ownership. 

To  illustrate  the  legal  status  more  concretely,  let  us  suppose  (1) 
that  Block  &  Sons  had  reached  a  determination  to  devote  their  dis- 
tillery product  entirely  to  the  production  of  whiskey  in  view  of  or 
anticipating  an  increased  demand  in  this  direction;  and,  to  ipaintain 
their  independent  trade  as  dealers  in  spirits  and  alcohol,  should  have 
contracted  with  other  manufacturers  for  their  own  "entire  need  and 
supply"  of  those  goods.  Certainly  no  one  would  claim  such  a  contract 
to  be  objectionable  in  law.  But  suppose  again  (2)  that  a  single  out- 
side manufacturer,  learning  of  the  determination  of  Block  &  Sons, 
should  propose  to  them  that  if  they  would  bind  themselves  for  a  limited 
period  to  adhere  to  their  determination  to  devote  their  distillery  to 
producing  whiskey  only  and  contract  with  the  proposer  for  their 
entire  supply  of  spirits  and  alcohol  for  resale,  that  a  certain  bonus  and 
certain  rebates — in  other  words,  certain  reductions  in  prices — would 
be  given,  which  would  be  advantageous  to  Block  &  Sons.  Upon  what 
ground  could  such  a  contract  be  assailed  for  illegality?  In  this  con- 
nection, we  think  that  an  agreement  to  sell  at  "lowest  price  given  any 
customer"  must  be  given  a  practical  construction  and  not  a  strained 
theoretical  one.  There  were  other  manufacturers,  and  a  market  which 
must  necessarily  govern  prices  in  a  general  way.  The  phrase  used  is, 
therefore,  practically  synonymous  with  "lowest  market  price,"  in 
the  sense  used  by  the  parties ;  for  it  must  be  taken  for  granted  that  to 
be  able  to  make  purchases  Block  &  Sons  must  be  able  to  resell,  and  that 
to  resell  they  must  meet  the  market.  The  parties  must  be  supposed  to 
have  had  these  things  in  mind. 

Unquestionably,  the   criterion   of   validity   in   contracts   involving 
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a  suggestion  of  restraint  of  trade  is  their  "tendency"  to  create  a 
monopoly.  But,  in  a  sense,  the  creation,  of  a  corporation  involving 
the  combination  of  the  aggregated  capital  of  individuals,  the  creation 
of  a  partnership  for  the  same  purpose,  or  a  contract  for  the  entire 
output  of  a  manufacturer, — and  indeed,  very  many  contractual  ar- 
rangements daily  made  among  men, — do  all  tend  to  monopoly.  So  far, 
however,  from  being  regarded  as  objectionable  in  law,  such  contracts 
are  held  to  be  .the  very  life  of  business  and  trade. 

To  fall  within  the  inhibition  of  the  law  of  public  policy  contracts 
must  in  their  purpose  and  scope  plainly  tend  to  restraint  of  trade  as 
an  independent  factor,  or,  if  this  restraint  is  connected  with,  and  in- 
cidental to,  another  main  purpose  in  itself  lawful  (as  the  sale  of  a 
business),  it  must  be  "un reasonable' '  in  its  restrictions  measured  in 
time  and  space. 

Taking  the  contract  in  question  here  by  its  four  corners,  limited, 
as  we  are  constrained  to  consider  it,  by  the  rules  of  construction  laid 
down  by  the  highest  authorities  and  generally  followed  by  courts  every- 
where, what  is  there  in  it  that  suggests  more  than  is  contained  in  the 
second  above-supposed  case? 

The  decision  of  the  late  Justice  Jackson — justly  esteemed  as  one 
of  the  ablest  and  best  equipped  liawyers  of  his  day  on  the  Supreme 
Bench  of  the  United  States — in  the  case  of  Greene,  In  re,  7  0.  F.  D. 
245  [52  Fed.  Rep.  105],  is  in  many  respects  instructive  in  this  con- 
nection. True,  that  case  was  brought  under  the  United  States  trust 
act,  but  the  act  itself  is  but  an  embodiment  of  the  general  principles 
involved  in  laws  invalidating  contracts  in  restraint  of  trade.  Judge 
Jackson  held  that  a  contract  for  rebates,  similar  to  that  here  in  ques- 
tion was  but  an  effort  to  "retain  patronage  against  competing  manu- 
facturers' '  and  therefore  not  inhibited  by  law  but  a  "legitimate 
method  of  inducing  trade"  and  did  not  operate  to  monopolize  trade. 
To  add  a  bonus  to  the  consideration,  in  view  perhaps  of  the  anticipated 
magnitude  of  the  transactions  to  accrue  under  the  contract,  does  not 
change  its  legal  character. 

There  are  other  cases  to  the  same  general  effect:  See  Corning,  In 
re,  7  0.  F.  D.  210  [51  Fed.  205]  ;  National  Distilling  Co.  v.  Importing 
Co.  86  Wis.  352  [56  N.  W.  Rep.  864;  39  Am.  Dec.  902] ;  State  v.  Wart- 
house  Co.  109  La.  64  [33  So.  Rep.  81].  The  question  being,  whether 
the  contract  stipulations  tend  to  monopoly,  the  contract  cannot  be  held 
invalid  under  this  doctrine  unless  such  tendency  be  plainly  shown, 
and  it  does  not  seem  to  be  so  shown  here. 

In  the  present  case,  the  contract  being  for  a  supply  of  all  spirits 
and  alcohol  for  sale  as  such  in  the  business  of  Block  &  Sons  as  dealers, 
and,  incidental  thereto,  a  stipulation  not  to  use  the  product  of  their 
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distillery  in  conflict  with  this  stipulation,  but  for  conversion  into 
whiskey,  etc.,  only, — no  curtailment  of  ability  to  supply  all  public  de- 
mands necessarily  flowing  from  the  contract  or  being  shown  by  evi- 
dence,—  how  can  it  be  said  that  the  rights  of  the  public  are  in  any  way 
jeopardized  or  interfered  with? 

Tested  by  all  the  considerations  usual  in  such  cases,  the  contract 
under  consideration  here  does  not  fall  within  any  of  the  classes  avoided 
by  the  statute  or  by  public  policy,  but  rather  within  those  distinguished 
as  free  from  objection  on  those  accounts.  It  is,  in  fact,  to  our  appre- 
hension, one  where  the  restraint  is  to  such  extent  only  "as  to  afford  f 
a  fair  protection  to  the  party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interest  of  the  public."  Page,  Con- 
tracts 373,  375  (and  a  very  large  number  of  cases  there  cited) ;  Kevil 
v.  Standard  Oil  Co.  11  Dec.  114  (8  N.  P.  311) ;  Lange  v.  Werk,  supra. 

The  construction  we  place  upon  the  contract  has  rendered  it  un- 
necessary to  follow  out  in  detail  all  the  ramifications  of  argument  sug- 
gested in  the  brief  of  counsel.  It  may  be  noted,  however,  that  the  only 
suggestion  in  the  present  contract  which  in  any  way  points  to  some 
arrangement  exterior  to  itself,  as  connected  with  it  in  the  minds  of 
the  parties,  is  in  clause  3  of  exhibit  A,  stipulating  for  payment  into 
the  treasury  of  the  United  Spirits  Association.  This  does  not  affect 
the  main  purposes  inferable  from  the  language  of  the  contract  but  is 
a  detail  relating  to  a  payment  of  part  of  the  stipulated  consideration 
to  X  instead  of  to  Y.  It  could  only  become  important  when  per- 
formance is  challenged  and  if  declared  to  be  void  it  would  be  lopped 
off  without  affecting  the  general  contract  as  a  separable  part  of  the 
consideration. 

"We  may  also  say,  in  conclusion,  that  even  if  we  are  to  regard  the 
existence  and  effect  of  an  agreement  between  Block  &  Sons  and  the 
United  States  Spirits  Association  as  within  the  purview  of  the  present  . 
determination,  we  would  be  compelled  to  hold  it  to  be  a  collateral  and 
severable  matter  that  would  have  no  necessary  bearing  on  the  ques- 
tions at  issue  here.  Upon  the  whole  case  we  think  the  judgment  of 
the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed  with  costs. 

Caldwell,  J.,  concurs. 

HOFFHEIMER,  J.,  dissenting. 

I  am  compelled  to  dissent.  My  reasons  for  so  doing,  stated  as 
briefly  as  possible,  are  as  follows: 

There  are  two  views  to  be  taken  of  the  case,  either  one  of  which,  in  my  • 
judgment,  bars  recovery.    The  pleaded  contract,  on  its  face,  appears  to  be 
one  in  general  restraint  of  trade.    The  promise  upon  which  B.  &  Sons  seek 
39  Dec.  Vol.  17 
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recovery  is  based  on  a  consideration  which,  to  say  the  least,  is  in  part  il- 
legal. Its  breach,  therefore,  cannot  be  made  the  predicate  of  an  action  at 
law.  The  broader  aspect  of  the  case,  however,  carries  us  beyond  what  may 
appear  to  be  the  scope  of  the  pleadings.  Strictly  speaking,  however, 
this  is  not  true.  The  evidence  in  the  case  shows  the  pleaded  contract 
was  inextricably  interwoven  with  another  contemporaneous  agreement, 
the  manifest  object  and  purpose  of  all  of  which  was  a  plan  to  control 
the  price  and  output  of  spirits  and  alcohol, — a  public  commodity.  1 
Eddy,  Combinations  Sec.  612,  page  580. 

The  agreement  to  which  I  refer  was  the  United  States  Spirits  As- 
sociation agreement.  This  agreement  was  within  *  the  contemplation 
of  the  parties  at  the  time  of  the  execution  of  the  pleaded  contract,  as 
the  record  shows,  and,  as  a  matter  of  fact,  it  became  effective  the  very 
day  the  pleaded  contract  was  executed;  namely,  September  14,  1898. 
The  pleaded  contract,  then,  is  a  part  of  a  plan  whereby  the  control  of 
the  manufacture  of  spirits  and  alcohol  is  placed  in  the  hands  of  the 
Standard  Distilling  &  Distributing  Company,  and  the  distribution 
of  the  product  is  placed  in  the  hands  of  the  United  States  Spirits  As- 
sociation. By  this  I  mean,  the  power  is  vested  in  the  Standard  Dis- 
tilling &  Distributing  Company,  the  manufacturer,  to  fix  the  price 
of  the  goods  to  be  sold  to  the  "authorized  dealers/ '  after  which  the 
"authorized  dealers/ '  comprising  the  United  States  Spirits  Associa- 
tion, agree  to  sell  such  goods  to  the  consumer,  at  prices  not  less  than 
those  fixed  by  a  committee  of  said  association.  The  contract,  therefore, 
contemplates  not  only  a  condition  whereby  the  quantity  to  be  manu- 
factured may  be  lessened,  but  the  price,  which  formerly  depended  on 
competition,  is  arbitrarily  left  to  the  Standard  Distilling  &  Distribut- 
ing Company  in  the  first  instance,  and  to  the  committee  of  the  United 
States  Spirits  Association  in  the  second.  Can  there  be  any  doubt  as  to 
the  inevitable  tendency  of  such  a  contract  as  to  its  effect  upon  the 
public  ? 

To  make  this  plan  possible,  B.  &  Sons,  as  one  of  the  prospective 
"authorized  dealers/'  agree  to  stop  producing — to  become  nonpro- 
ducers,  to  sell  only  the  alcohol  and  spirits  of  the  Standard  Distilling 
&  Distributing  Company,  in  return  for  which  they  are  to  receive  a  cer- 
tain stipulated  sum  monthly  and  also  rebates,  part  of  which  it  seems, 
was  to  be  paid  to  them  directly  and  part,  for  their  benefit,  to  the 
United  States  Spirits  Association,  of  which,  as  already  indicated,  they 
became  members.  It  thus  appears  B.  &  Sons  were  not  only  partici- 
pants in  this  side  contract — a  contract  forbidden  by  the  statute  and 
common  law  of  our  state,  or,  if  the  case  is  to  be  determined  according 
to  Kentucky  law,  of  that  state,  also — but  they  were  to  be  beneficiaries 
under  it  as  well.     The  active  participation  by  plaintiff  below  in  the 
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United  States  Spirits  Association  agreement  being  revealed  by  the 
evidence,  the  class  of  cases  to  which  belong  Carter-Crume  Co.  v.  • 
Peurrung,  12  0.  F.  D.  82  [86  Fed.  Rep.  439;  30  C.  C.  A.  174;  58  U. 
S.  App.  388] ;  Hines  v.  Bank  &  Tr.  Co.  120  Ga.  711  [48  S.  E.  Rep. 
120];  Armstrong  v.  Toler,  24  U.  S.  (11  Wheat.)  258  [6  L.  Ed.  468], 
cited  by  defendant  in  error,  becomes  inapplicable.  In  those  cases  the 
party  seeking  to  recover  had  no  knowledge  or  was  not  a  participant 
in  the  alleged  illegal  scheme. 

It  is  urged  by  defendant  in  error,  however,  that  the  United  States 
Spirits  Association  agreement,  or  evidence  relating  to  it,  cannot  be  con- 
sidered by  the  court,  because  not  pleaded  as  a  defense,  and  it  is  claimed 
the  court  is,  therefore,  limited  to  a  consideration  of  the  pleaded  con- 
tract only.  The  position  is  not  tenable.  The  answer  denies  the  con- 
tract.  Evidence  of  illegality  disproves  the  contract  as  much  as  evi- 
dence which  tends  to  show  that,  as  a  matter  of  fact,  it  was  never  exe- 
cuted. In  Simmons  v.  Green,  35  Ohio  St.  104,  it  was  held  that,  in  an 
action  to  recover  damages  for  breach  of  a  contract,  the  averments  in 
the  answer  setting  up  a  different  contract  were  immaterial,  except  that 
they  operated  to  deny  the  making  of  the  contract  sued  on.  In  other 
words,  the  general  denial  is  a  defense  that  the  defendant  is  entitled  to 
have  passed  upon  and  determined,  and  any  evidence  which  goes  to  show 
there  could  have  been  no  contract,  as,  for  example,  in  this  case,  evi- 
dence that  it  was  an  illegal  contract  tends  to  establish  that  defense. 
See  also  Despatch  Line  v.  Glenny,  41- Ohio  St.  166;  Oscanyan  v.  Arms 
Co.  103  U.  S.  261  [26  L.  Ed.  539]  (opinion  of  Mr.  Justice  Field,  page 
266,  Par.  2). 

Now,  this  evidence  relating  to  the  United  States  Spirits  Associa- 
tion agreement  was  in  the  case  for  all  purposes,  and  was  not  ruled  out. 
It  tended  to  prove  there  was  no  contract,  and  I  think  it  was  properly 
before  the  court  for  that  purpose,  under  the  issues.  If,  then,  the  con- 
tract sued  upon  was  valid  on  its  face,  and  not  objectionable,  it  could 
not  give  rise  to  a  cause  of  action,  because  it  was  part  of  a  plan  for- 
bidden by  both  Kentucky  and  Ohio  law  and  in  which  the  plaintiff  be- 
low was  a  participant  and  beneficiary.  Whenever  it  may  appear  to 
the  court  that  the  contract  sued  upon,  though  valid  on  its  face,  is  in 
restraint  of  trade,  or  is  against  publie  policy,  it  seems  the  court  is  not 
even  restricted  to  the  issues  joined  between  the  parties. 

The  reason  for  the  rule  is  clearly  stated  in  the  case  of  Field 
Cordage  Co.  v.  Cordage  Co.  3  Circ.  Dec.  613  (6  R,  615),  in  which  case 
Judge  Shauck,  now  chief  justice  of  Ohio,  said : 

"Counsel  for  the  plaintiff  in  error  also  insist  that  the  trial  court 
erred  in  overruling  their  objections  to  the  evidence  by  which  the  de- 
fendant showed  the  negotiations  between  the  parties,  the  execution  of 
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contemporaneous  agreements  between  the  defendant  and  other  mill 
owners,  and  the  subsequent  correspondence  and  conduct  of  the  parties 
touching  the  machinery  and  the  business  of  the  plaintiff.  The  trial 
court  was  not  concerned  in  ascertaining  the  rights  and  duties  of  par- 
ties arising  out  of  a  contract  confessedly  valid  as  against  every  con- 
sideration of  public  policy.  It  was  chiefly  concerned  in  ascertaining 
whether  the  contract  had  been  entered  into  for  purposes  which  a 
due  regard  to  the  interests  of  the  public  forbid.  In  its  inquiry  and 
judgment  it  was  not  even  restricted  to  the  issues  joined  between  the 
parties,  for  it  was  its  duty  to  refuse  to  enforce  the  contract  even  though 
its  validity  was  not  challenged  by  either  party.  The  materiality  of 
the  facts  which  this  evidence  tended  to  establish  is  shown  by  the  cases 
cited,  and  the  competency  of  the  evidence  is  thus  made  to  appear." 

See  also  Emery  v.  Candle  Co.  47  Ohio  St.  320  [24  N.  E.  Rep. 
660;  21  Am.  St.  Rep.  819] ;  and  in  Baltimore  &  O.  By.  v.  Coal  Co.  61 
Ohio  St.  242,  251  [55  N.  E.  Rep.  616],  Judge  Shauck  again  says: 

"That  courts  organized  to  enforce  the  law  will  not  lend  their 
countenance  to  a  claim  founded  upon  its  violation  has  been  long  and 
uniformly  held,  except  in  those  cases  where  a  departure  from  principle 
is  required  by  statute.  *  *  *  A  recovery  in  such  case  is  not  de- 
nied because  of  any  supposed  rights  of  the  promisor,  but  out  of  that 
respect  for  the  law  in  which  the  courts  should  not  be  wanting,  although 
parties  may  be.  The  recovery  will  be  denied  however  and  whenever 
the  illegality  of  the  contract  upon  which  a  recovery  is  sought  may  be 
made  to  appear.  The  defense  need  not  be  interposed  by  the  promisor. 
It  could  not  be  effectually  waived  by  him.  As  was  said  by  Justice 
Swayne,  in  Hall  v.  Coppell,  74  U.  S.  (7  Wall.)  542  [19  L.  Ed.  244] : 
'Whenever  the  illegality  appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  its  effect.  A  stipulation  in  the  most 
solemn  form  to  waive  the  objection  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  the  same  reasons. '  " 

See  also  the  opinion  of  Severens,  J.  (Lurton  and  Clark,  JJ.,  con- 
curring). In  Cravens  v.  Carter-Crume  Co.  13  0.  F.  D.  445  [92  Fed. 
Rep.  479;  34  C.  C.  A.  479].  Upon  this  view  of  the  case  alone  the 
judgment  was  wrong,  and  should  have  been  in  favor  of  plaintiff  in 
error,  defendant  below. 

If  this  view  is  not  correct,  then  I  think  plaintiff  in  error  is  still 
entitled  to  judgment  upon  the  ground  first  stated  herein,  namely, 
that  the  pleaded  contract,  upon  its  face,  shows  that  the  promise  sued  on 
was  based  on  a  consideration  in  part  illegal.  Its  breach  warrants  no 
recovery.  The  promise  of  B.  &  Sons  to  cease  producing  was  unreason- 
"~X    By  applying  the  ordinary  rules  of  construction  to  the  contract, 
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unless  resort  be  had  to  transposition  of  words  and  phrases,  which,  in 
my  judgment,  works  violence  to  the  manifest  intent  of  the  parties,  B.  & 
Sons  agree  to  stop  producing  alcohol  and  spirits  for  sale  as  such,  not 
only  at  the  Kentucky  distillery,  but  elsewhere.  In  legal  effect,  they 
promise  not  to  manufacture  such  articles  "directly  or  indirectly" 
anywhere.  This  would  include  the  entire  state  of  Ohio.  Whatever 
rule  may  obtain  elsewhere, — and  a  different  rule  does  obtain  in  many 
jurisdictions, — Ohio  adheres  to  the  earlier  rule  announced  in  Lufkin- 
Rule  Co.  v.  Fringeli,  a  restriction  which  is  coextensive  with  the  lines 
of  the  state  is  illegal.  Lufkin-Rule  Co.  v.  Fringeli,  57  Ohio  St.  596 
[49  N.  E.  Rep.  1030;  41  L.  R.  A.  185;  63  Am.  St.  Rep.  736] ;  Harriman, 
Contracts  Sec.  215,  216a. 

And  even  if  we  endeavor  to  uphold  the  contract,  for  courts  seek 
to  uphold  contracts  whenever  that  is  possible,  and  by  some  construction 
we  limit  the  restriction  to  the  Kentucky  zone  (Darling  distillery),  and 
hold  that  the  restriction,  because  of  the  limitation,  is  not  unreason- 
able, it  would  still  be  void,  unless  it  can  be  shown  to'be  ancillary  to 
some  main  valid  contract  whose  purpose  it  furthers  or  subserves. 

Judge  Taft,  in  United  States  v.  Pipe  &  Steel  Co.  85  Fed.  Rep.  271 
[29  C.  C.  A.  141:  54  U.  S.  App.  723],  sets  out  the  nature  of  such  con- 
tracts. But  the  contract  between  the  parties  in  the  instant  case  gives 
rise  to  none  of  the  relations  which  would  justify  the  restriction  as 
ancillary.  When  the  demurrer  was  passed  upon  by  the  court  below, 
it  was  assumed  that  the  contract  gave  rise  to  and  established  a  re- 
lation of  agency  as  between  the  parties,  and  therefore  the  court  over- 
ruled the  demurrer. 

The  court  believed  the  language  employed  imported  agency,  and 
that  the  restriction  was  necessary  to  enable  the  Standard  Distilling  & 
Distributing  Company  to  enjoy  the  fruits  of  its  contract.  This  as- 
sumption of  agency  was  probably  based  on  language  in  the  petition 
suggestive  of  agency.  By  oversight  apparent  from  the  language  of 
.  the  court  in  its  decision,  Block  v.  Distilling  &  Distrib.  Co.  11  Dec.  145 
(8  N.  P.  313),  the  court,  in  passing  on  the  demurrer,  had  before  it  the 
original  petition  and  not  the  amended  petition.  The  latter,  it  appears, 
had  been  filed  as  a  result  of  a  motion  directed  to  the  original  petition, 
to  make  the  same  more  definite  and  certain.  The  original  petition  con- 
tained an  averment  that  "it  was  agreed  that  the  plaintiff  should  be 
appointed  one  of  the  authorized  agents  or  distributors  of  defendant's 
product.' '  The  amended  petition  contains  no  such  language,  but 
avers  "  enter  into  a  written  contract  by  which  it  was  agreed  that  the 
plaintiff  should  be  one  of  the  authorized  dealers  of  the  defendant,  un- 
der an  instrument  appointing  them  such  dealers,  a  copy  of  which 
was  attached  to,  and  made  part  of,  said  contract  as  exhibit  A.    By  said  T 
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exhibit  A  defendant  appointed  plaintiffs  for  five  years  from  said  date 
one  of  the  authorized  distributors  (meaning  dealers)  of  defendant.  By 
the  word  i dealers'  or  'distributors'  were  intended  those  who  agreed  to 
buy  from  the  defendant  in  large  quantities  for  the  purpose  of  selling 
or  distributing  to  the  trade  in  smaller  quantities." 

If  there  were  any  ambiguity  as  to  the  term  " authorized  dealers," 
the  court,  according  to  the  well-established  rule,  may  look  to  the  con- 
struction placed  upon  it  by  the  parties.  Here,  then,  we  find  plaintiff 
below  expressly  discarding  a  technical  term  in  itself  suggestive  of 
agency  for  one  that  suggests  the  relation  of  buyer  and  seller  merely. 
To  say  the  least,  it  would  seem  plaintiff  below  did  not  believe  that  the 
contract  created  an  agency. 

But,  assuming  that  this  act  was  not  conclusive,  and  conceding  that 
there  is  no  "magic  in  words,"  still  agency  cannot  be  said  to  exist  un- 
less the  usual  tests  can  be  applied.  See  Mechem,  Agency  Par.  1;  1 
Livermore,  Agency  67;  2  Bouvier,  Institutes  of  Am.  Law  3. 

If  there  could  have  been  any  doubt  about  the  true  relation  created 
by  the  contract,  when  the  demurrer  was  acted  upon,  certainly  all  doubt 
must  disappear  on  reading  the  testimony  of  the  parties  themselves. 
See  the  depositions,  S. '  T.  Block,  exhibit  113,  questions  50  to  55, 
deposition  page  46.    Also  E.  J.  Mack,  exhibit  113,  questions  34  to  43. 

The  distinguishing  features  of  the  agent,  are  his  "representative 
character  and  his  derivative  authority."  Mechem,  Agency,  supra. 
These  elements,  under  the  evidence,  are  entirely  lacking.  The  relation 
intended  to  be  and  actually  created  must  be  held  to  be  that  of  buyer 
and  seller  merely,   and  not  that   of  principal   and   agent. 

The  following  cases  would  seem  to  be  decisive:  Russell  v.  ilfc- 
tiwegman,  84  N.  Y.  Supp.  614;  Towle  v.  White,  21  W.  L.  465  (H.  &  L.)  ; 
Vosbury  v.  Mallory,  70  App.  Div.  247  [75  N.  Y.  Supp.  480] ;  Roosevelt 
v.  Nusbaum,  75  App.  Div.  117  [77  N.  Y.  Supp.  457] ;  Tady  v.  Sterious, 
L.  R.  1  Ch.  354;  White,  Ex  parte;  Nevill,  In  re,  L.  R.  6  Ch.  397. 

Under  the  authorities,  the  restriction  cannot  be  upheld  as  ancillary 
to  such  a  relation  as  that  contemplated.  It  will  be  borne  in  mind  that 
this  is  not  a  case  of  a  restriction  to  protect  "good  will."  It  was  purely 
a  case — to  borrow  the  language  of  Judge  Minshall — where  the 
Standard  Distilling  &  Distributing  Company  sought  to  buy  B.  &  Sons 
"out  of  business,"  so  far  as  making  alcohol  and  spirits  for  sale  as  such 
was  concerned.    Lufkin  Rule  Co.  v.  Fringcli,  supra. 

The  only  other  agreement  or  contract  whose  purpose  the  restric- 
tion could  be  said  to  subserve  is  the  United  States  Spirits  Association 
agreement.  But  this  contract,  on  its  face,  is  in  contravention  of  the 
Valentine  law,  93  0.  L.  143  (Rev.  Stat.  4427-1;  Lan.  7586),  and  the 
common  and  statute  law  of  Kentucky.    It,  being  void  because  illegal, 
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cannot  be  made  the  predicate  of  a  valid  ancillary  contract.  As  I  view 
the  contract,  therefore,  it  presents  an  agreement  of  B.  &  Sons,  for  a  cer- 
tain consideration  to  be  paid  by  the  Standard  Distilling  &  Distributing 
Company,  not  to  manufacture  or  produce,  for  sale  as  such,  alcohol 
or  spirits,  for  five  years,  and  to  buy  all  their  needed  alcohol  and  spirits 
from  the  Standard  Distilling  &  Distributing  Company.  This  is  in 
general  restraint  of  trade,  and  is  forbidden  by  law.  By  permitting 
the  plaintiff  below  to  recover  the  amount  promised  for  doing  that  which 
the  law  distinctly  forbids,  the  court  would  be  placed  in  the  anomalous 
position  of  placing  a  premium  on  that  which  the  law  declares  shall 
not  be  done. 

Even  if  this  provision  in  the  agreement  was  bad,  can  it  be  severed 
and  eliminated  and  the  good  be  enforced?  This  view  seems  to  have 
obtained  when  the  cause  was  heard  on  its  merits  before  a  court  other 
than  the  one  that  passed  on  the  demurrer.  But  I  am  of  opinion  that 
the  authorities  forbid  this,  also.  Legal  promises,  it  is  true,  may  be 
severed  from  illegal  ones;  but  the  legal  part  of  the  consideration  can- 
not be  severed  from  the  illegal  part.  The  good,  ex  necessitate,  falls 
with  the  bad.  The  consideration  of  the  promise  of  the  Standard  Dis- 
tilling &  Distributing  Company  to  pay  B.  &  Sons  a  stipulated  monthly 
sum,  had  for  its  basis  the  promise  of  B.  &  Sons  not  to  manufacture  or 
produce  spirits  and  alcohol  for  sale  as  such.  To  say  the  least,  this  was 
part  of  the  consideration.  This  promise,  being  in  contravention  of  law, 
cannot  be  made  the  basis  of  the  counter  promise  of  the  Standard  Dis- 
tilling &  Distributing  Company.  The  legal  maxim,  (tEx  turpi  con- 
tractu non  oritur  actio,"  applies  in  all  its  force.  Bishop  v.  Palmer, 
146  Mass.  469  [16  N.  E.  Rep.  299;  4  Am.  St.  Rep.  339];  Lange  v. 
Wcrk,  2  Ohio  St.  519;  Widoe  v.  Webb,  20  Ohio  St.  431;  MeQuade  v. 
Rosecrans,  36  Ohio  St.  442;  Bridge  v.  Cage,  2  Croke  103;  Douthart  v. 
Congdon,  197  111.  349  [64  N.  E.  Rep.  348 ;  90  Am.  St.  Rep.  167] ; 
Filson  v.  Himes,  5  Pa.  St.  452  [47  Am.  Dec.  422] ;  Foley  ▼.  Spier,  100 
N.  Y.  552  [3  N.  E.  Rep.  477] ;  Burke  v.  Child,  88  U.  S.  (21  Wall.)  ■ 
441  [22  L.  Ed.  623]. 

For  these  reasons  I  am  of  opinion  that  the  court  below  erred  in 
overruling  the  demurrer,  and  upon  the  whole  case  I  think  the  judg- 
ment was  against  the  evidence  and  the  law.  I  think  the  judgment 
should  be  reversed  and  judgment  entered  up  for  plaintiff  in  error. 
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Superior  Court  of  Cincinnati. 

ASSAULT  AND  BATTERY— PLEADINGS. 

[Superior  Court  of  Cincinnati,   Special   Term,   February   16,   1907.] 
WimAii  Oetting  v.  John  Miller  et  al. 

1.  Sufficiency  of  Petition  in  Assault  and  Battery  Action. 

In  an  action  to  recover  for  an  assault  and  battery  it  is  not  necessary  to 

allege  malice. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Assault  and  Battery,"  §§  25- 
37.— Ed.] 

2.  Admissibility  of  Evidence  to  Show  Motive. 

Under  a  charge  of  assault  without  provocation,  evidence  is  admissible  to 

show  the  character  and  motive  of  the  assault. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Assault  and  Battery,"  §§  36- 
44.— Ed.] 

[Syllabus  approved  by  the  court] 

A.  C.  Fricke  and  T.  L.  Michie,  for  plaintiff. 
C.  F.  Williams,  for  defendants. 

HOSEA,  J. 

The  petition  in  this  case  embodies  two  distinct  causes  of  action, 
namely:  (1)  False  arrest,  (2)  assault  and  battery.  These  are  distinct 
and  separate  matters  of  pleading  and  the  motion  to  this  point  will  be 
granted. 

The  charge  of  assault  and  battery  goes  quite  beyond  the  necessary 
requirements  of  pleading  and  should  be  revised.  In  such  action  it  is 
not  necessary  to  allege  malice,  nor,  indeed  any  other  matters  of  aggrava- 
tion merely  evidential.  A  plain  and  concise  statement  of  the  facts  only 
is  necessary  or  permissible.  Under  a  charge  of  assault  without  provoca- 
tion and  with  force  and  violence,  evidence  is  admissible  to  show  the 
character  and  motive  of  the  assault  and  enable  the  jury  to  determine 
the  question  of  exemplary  damages.  2  Greenleaf,  Evidence  Sec.  82,  89 ; 
Klein  v.  Thompson,  19  Ohio  St.  569. 

"The  manner,  motives,  place,  and  circumstances  of  the  assault, 
though  tending  to  increase  the  damages,  need  not  be  specially  stated, 
but  may  be  shown  in  evidence.' '    Greenleaf,  Evidence  Sec.  89. 

The  motion  to  this  feature  of  the  pleading  is  directed  to  the  words, 
"tramped  upon  his  face"  (line  16),  which  is  obscure,  and  the  words, 
"and  has  been  greatly  humiliated  and  wounded  in  his  feelings  and 
grievously  and  grossly  insulted"  (lines  19,  20). 

Such  expressions  besides  being  unnecessary  in  pleading  are  calcu- 
lated to  prejudice  a  jury  at  the  outset,  and  are  objectionable.  The  prior 
allegation  of  "assaulted,  beat,  bruised,  wounded  and  injured,"  is  quite 
sufficient  to  cover  any  phases  of  injury,  especially  when  taken  in  con- 
nection wTith  the  specification  of  results,  which  follows.  The  rest  is 
surplusage ;  but  as  the  motion  is  confined  in  scope,  it  will  be  granted  in 
respect  of  the  particular  expression  noted. 

Motions  granted  and  amendments  to  be  made  forthwith  without  de- 
laying trial. 
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COUNTY  FUNDS— DEPOSITORIES. 

[Defiance  Common  Pleas,  September  25,  1906.] 
State  ex  rel.  Defiance  City  Bank  Co.  v.  Defiance  Co.  (Comrs.). 

1.  Effect  of  Passing  on  a  Proposition  by  One  Judge  of  a  Court. 

Where  one  judge  of  a  court  passes  on  the  merits  of  a  proposition,  another 
judge  of  the  same  court  is  not  disposed  afterwards  to  question  the 
correctness  of  such  rulings. 

2.  Mode  of  Attacking  Defective  Alternative  Writs. 

Defects  in  an  alternative  writ  of  mandamus  should  be  reached  by  a  motion  ; 
to  quash,  and  when  such  a  writ  is  attached  to  a  petition  in  mandamus,    * 
a  demurrer  to  both  petition  and  writ  is  not  available  as  the  opportunity 
for  the  motion  to  quash  has  past. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Mandamus,"  §§  416-424. — Ed.] 

3.  Appeal  does  not  Lie  from  Refusal  of  County  Commissioners  to  Perform 
a  Ministerial  Duty. 

Appeal  lies  under  Rev.  Stat.  896  (Lan.  2165)  only  from  decision  of  county 
commissioners  made  in  matters  of  claim  or  demand  upon  the  county 
in  its  quasi-corporsLte  capacity;  hence  appeal  will  not  lie  from  a  refusal 
of  the  commissioners  to  accept  a  bid  from  a  bank  for  a  depository  of 
county   funds. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Appeals,"  §§  20-24. — Ed.] 

4.  Sufficiency  of  Bid  for  Depository  for  Public  Funds. 

A  bid  as  depository  for  county  funds  that  specified  the  "daily  balance," 
as  the  basis  for  the  computation  of  the  interest  to  be  paid,  is  a  sub- 
stantial compliance  with  the  statutory  provision  that  requires  the  com- 
putation of  interest  to  be  from  the  "average  daily  balance"  of  the 
deposits,  and  such  a  bid  is  not  objectionable  for  noncompliance  with 
the  statute. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Counties,"  §§  364-407. — Ed.] 

6.  Effect  of  Mandamus  to  Compel  Commissioner  to  Declare  a  Relator 
Highest  Bidder  for  Public  Funds. 
Proceedings  for  mandamus  to  compel  county  commissioners  to  declare  the 
relator  to  be  the  highest  bidder  for  the  deposit  of  public  funds  does  not 
attempt  to  require  the  commissioners  to  decide  whether  or  not  the 
relator  is  competent  to  perform  its  bid,  or  whether  or  not  it  is  a  safe 
depository  for  public  funds,  and  it  is  not  necessary  to  attach  to  the 
petition  an  undertaking  for  the  protection  of  the  county. 

J6.  Sufficiency  of  Petition  in  Mandamus  against  County  Commissioners. 

Petition  for  a  writ  of  mandamus  to  compel  county  commissioners  to 
declare  the  relator  to  be  the  highest  bidder  for  county  funds  that  shows 
the  relator  to  be  a  bank  within  the  requirements  of  the  statute;  that 
all  the  steps  required  by  law  have  been  taken  by  the  commissioners; 
that  relator's  bid  was  properly  filed,  and  was  definite  in  its  terms  both, 
as  to  amount  of  the  interest  offered,  and  as  to  the  character  of  the  sure- 
ties offered;  that  relator's  bid  was  the  highest  bid  offered,  and  that 
defendant  refused  to  and  fails  to  designate  relator  as  the  depository, 
states  facts  sufficient  to  constitute  a  cause  of  action. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Mandamus,"  §§  391-404. — Ed.] 

Demurrer  to  petition  and  alternative  writ. 

Winn  &  Hay  and  H.  B.  Harris,  for  plaintiff. 

Henry  &  Robert  Newbegin  and  D.  F.  Openlander,  for  defendant. 
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KILLITS,  J. 

This  cause  is  before  the  court  at  this  time  upon  demurrer  to  the 
petition  and  alternative  writ.  The  petition  avers  that  the  relator  is  a 
bank  organized  under  the  laws  of  the  state  of  Ohio,  having  its  principal 
place  of  business  in  the  city  of  Defiance,  the  county  seat  of  Defiance 
county,  Ohio,  of  which  county  it  is  "an  inhabitant  and  resident;"  that 
about  August  9,  1906,  the  defendant  board  of  county  commissioners 
published  the  notice  required  by  law  in  two  papers  within  said  county, 
inviting  .sealed  proposals  from  the  several  banks  and  trust  companies 
within  said  county  to  become  depository  of  the  public  moneys  of  said 
county,  setting  forth  in  said  notice  the  conditions  required  by  law  to 
be  embodied  in  such  proposals,  and  the  time  and  place  when  and  at 
which  the  said  defendant  board  would  receive  and  open  proposals  and 
act  thereon;  that  prior  to  the  time  limited  for  the  filing  of  such  pro- 
posals, the  relator  caused  to  be  filed  with  the  county  auditor  in  that  be- 
half its  sealed  proposal,  in  these  words,  omitting  caption  and  address : 

"We,  the  Defiance  City  Bank  Company,  offer  you  our  services,  to 
act  as  your  county  depository,  and  offer  you  on  the  daily  balances  for 
all  money  deposited,  the  sum  of  four  and  four  tenths  (4  and  4-10)  per 
cent  per  annum.  We  offer  the  following  surety  companies  as  bonds- 
men: The  United  States  Fidelity  &  Guaranty  Company,  of  Baltimore, 
Md. ;  the  Bankers  Surety,  of  Cleveland,  Ohio ;  the  Aetna  Indemnity  Co., 
of  Hartford,  Conn. ;  tlje  National  Surety  Co.,  of  New  York ;  the  Ameri- 
can Surety  Co.,  of  New  York ;  the  Fidelity  &  Deposit  Co.,  of  Baltimore, 
Md. 

"The  Defiance  City  Bank  Company, 
(<By  C,  C.  Kuhn,  President/' 

That  this  written  proposal  was  made  by  relator  for  the  purpose  of 
obtaining  the  right  to  be  and  of  being  designated  as  the  depository  of 
the  public  funds  of  said  county,  and  for  the  use  of  the  money  of  said 
county  for  the  ensuing  three  years;  that  the  six  fidelity  and  indemnity 
insurance  companies  named  and  offered  in  said  proposals  as  relator's 
proposed  sureties  on  its  bond,  should  said  proposition  be  accepted,  were 
each  authorized  to  do  business,  as  such,  within  the  state  of  Ohio,  and 
that  each  of  said  companies  had  and  still  has  a  paid  up  capital  stock  of 
more  than  $250,000,  and  that  each  was  an  eligible  and  competent  surety 
in  the  premises;  that  the  relator  "was  able,  ready  and  willing  to  carry 
out  and  comply  with  its  said  proposal,  furnish  good  and  sufficient  sure- 
ties as  required  by  law  and  to  the  satisfaction  of  said  county  commis- 
sioners, and  it  was  able,  ready  and  willing  to  care  for,  account  for,  and 
pay  over  all  money  coming  to  its  possession  as  such  depository,  and  pay 
interest  on  *he  funds  of  said  county  at  the  rate  stipulated  in  its  said 
proposal,  if  the  funds  of  the  county  were  awarded  to  it  by  said  county 
commissioners;"  that  at  the  time  and  place  fixed  in  said  notice  this 
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proposal  of  relator,  as  well  as  the  proposals  of  other  institutions  of  the 
county,  received  in  the  same  behalf,  were  duly  opened  by  the  defendant 
board  of  county  commissioners,  and  that  then  and  there  said  defendant 
board  found  that  relator's  proposal  offered  4  4-10  per  cent  per  annum 
interest  on  the  average  daily  balances  of  the  county  funds  to  be  de- 
posited with  it,  and  that  said  bid  of  said  relator  was,  in  that  behalf, 
higher  than  any  other  proposal  offered  before  said  board;  that  the 
next  highest  proposal  offered  no  more  than  4  35-100  per  cent;  but  that 
the  said  board  refused,  nevertheless,  then  and  there,  or  at  any  time,  to 
designate  relator  as  the  county  depository  of  said  county  for  the  term 
fixed  by  law,  and  failed  and  refused  to  award  relator  the  use  of  the 
county  moneys  u*>on  its  said  proposal,  and  still  so  fails  and  refuses  to 
perform  its  duty  upon  said  proposal;  that  the  amount  of  money  to  be 
deposited  at  any  one  time  during  the  ensuing  three  years  with  the 
county  depository  of  said  county  cannot  and  will  not  reach  the  sum 
of  $400,000.  The  prayer  is  for  a  writ  of  mandamus  addressed  to  the 
board  of  county  commissioners  of  Defiance  county,  Ohio,  directing  that 
body  to  accept  the  proposal  of  the  relator  and  to  award  to  it  the  use  of 
the  funds  of  said  county  upon  the  terms  of  said  proposal  for  the  en- 
suing three  years,  provided  relator  qualifies  with  sureties  as  provided 
by  law. 

Upon  the  filing  of  this  petition  an  alternative  ^writ  was  issued  by 
another  judge  of  this  district,  and  to  the  alternative  writ  and  the  peti- 
tion defendant  demurs: 

First,  that  it  appears  upon  the  face  of  the  writ  that  it  was  issued 
without  jurisdiction  or  authority  of  law;  second,  that  it  appears  on  the 
face  of  the  writ  that  this  court  has  no  jurisdiction  of  the  subject-matter; 
third,  that  this  court  has  no  jurisdiction  herein ;  fourth,  that  it  appears 
upon  the  face  of  the  petition  and  writ  that  the  relator  has  a  plain  and 
adequate  remedy  at  law;  fifth,  that  the  writ  and  petition  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  first  three  grounds  of  the  demurrer  are  based  on  the  fact  that 
the  alternative  writ  was  ordered  by  a  judge  of  this  court  sitting  at 
chambers,  and  outside  of  Defiance  county.  Their  merits  have  already 
been  passed  upon  adversely  to  defendant  by  another  judge  of  this 
court,  who  heard  and  overruled  defendant's  motion  to  the  jurisdiction, 
based-  upon  such  a  contention.  This  court  has  no  disposition  to  suspect 
the  correctness  of  that  decision,  and  will  therefore,  without  further 
consideration,  overrule  the  demurrer,  so  far  as  the  first  three  grounds 
are  concerned,  to  which  defendant  may  have  exceptions. 

Before  passing  to  a  consideration  of  the  remaining  grounds  of  de- 
murrer specifically,  there  should  be  noticed  an  objection  to  the  writ 
advanced  in  support  *of  the  demurrer  and  based  upon  the  manner  in 
which  the  copy  of  the  petition  is  carried  by  the  writ.    The  writ  begins, 
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after  caption  and  address,  as  follows:  "Whereas  on  the  twenty-eighth 
day  of  August,  a.  d.  1906,  a  petition  for  a  writ  of  mandamus,  duly  veri- 
*  fied,  was  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas  of 
Defiance  county,  state  of  Ohio,  a  true  copy  of  which  petition  is  hereto 
attached  marked  exhibit  'A,'  and  hereby  made  a  part  of  this  writ;" 
and  following  with  a  recitation  of  the  presentation  to  Judge  Matthias, 
at  chambers,  and  a  copy  of  his  order,  and  concluding  with  the  writ 
based  thereon.  Bound  therewith  is  a  document  purporting  to 
be  a  copy  of  the  petition,  marked  exhibit  "A,"  but  not  certified  as  such. 
The  last  page  of  this  copy  is  occupied  in  part  by  the  sheriff's  return 
of  his  service  of  the  writ,  in  which  it  is  averred  that  a  true  copy  of  the 
writ,  together  with  all  indorsements  thereon  and  exhibits  thereto,  was 
duly  served  upon  defendant.  The  whole  is  bound  together  within  a 
binder  cover  which  is  indorsed  over  the  signature  of  the  clerk  of  this 
court,  after  a  statement  of  the  docket  number  and  title  of  this  cause, 
as  follows:    "Alternative  writ  of  mandamus/' 

It  is  objected  that,  because  the  copy  of  the  petition  is  attached  to 
the  writ  as  an  exhibit  and  not  carried  in  the  body  thereof,  the  writ  is 
defective  and  such  defect  is  available  on  general  demurrer.  The  ob- 
jection is  based  upon  the  provision  of  Rev.  Stat.  6747  (Lan.  10340) 
that, 

"The  writ  shall  be  issued  by  the  clerk  of  the  court  in  which  the 
application  is  made,  and  shall  contain  a  copy  of  the  petition,  verifica- 
tion, and  order  of  allowance,"  etc. 

It  will  be  noticed  that,  in  distinction  to  the  old  practice  iq  which 
(Sec.  577  code,  S.  &  C.  1127;  see  Rev.  Stat.  6751,  6752;  Lan.  10344, 
10345)  the  writ  itself  was  treated  as  a  pleading  and  sustained  all  the 
functions  of  a  declaration,  it  is  now  but  a  vehicle  by  means  of  which 
both  the  orders  of  the  court  and  the  vital  pleading  in  the  cause,  the 
petition,  are  conveyed  to  the  defendant.  It  is  no  longer  proper  practice 
to  address  a  demurrer  to  the  writ,  but  to  the  petition,  which  is  the  real 
pleading  and  declaration  on  the  part  of  the  relator.  State  v.  Dalton,  1 
C.  D.  71  (1R.  119). 

We  are  of  the  opinion  that  a  defect  in  the  writ  must  be  reached  by 
motion  to  quash,  and  that,  if  that  opportunity  is  passed,  it  is  no  longer 
available  on  demurrer  to  the  petition,  even  though,  as  in  this  case,  the 
demurrer  is  addressed  to  both  petition  and  writ. 

It  is  urged  strenuously  in  argument  that  the  relator  has  a  remedy 
at  law,  either  by  way  of  appeal  from  the  decision  of  the  commissioners, 
or  by  proceeding  in  error.  As  to  the  remedy  by  way  of  appeal,  it  has 
been  several  times  decided  in  this  state  that  appeal  lies,  under  Rev. 
Stat.  896  (Lan.  2165),  only  from  decisions  of  the  commissioners  made 
in  matters  of  claim  or  demand  upon  the  county  in  its  q  Mast-corporate 
capacity.    It  cannot  be  said  that,  upon  the  facts  stated  in  the  petition. 
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relator  has  any  claim  or  demand  upon  the  county  in  that  capacity.  We 
cite  but  one  case,  out  of  several,  namely,  Bowersox  v.  Seneca  Co. 
(Comrs.),  20  Ohio  St.  496;  but  Noble  Co.  (Comrs.)  v.  Hunt,  33  Ohio 
St.  169,  may  be  considered  of  interest  in  the  same  connection. 

Assuming,  which  the  court  very  much  doubts,  that  the  commis- 
sioners are  bound  by  the  statutes  relating  to  the  selection  of  a  county 
depository  to  make  a  record  of  their  proceedings  of  sufficient  fullness 
as  to  exhibit  their  refusal  to  award  the  deposits  to  relator  and  the 
errors  thereby  committed  by  them,  whether  or  not  error  would  lie  from 
such  a  record  to  this  court  depends*  upon  the  consideration  of  the  na- 
ture of  the  function  performed  by  the  commissioners  in  designating  a 
depository,  a  consideration  which  lies  at  the  foundation  of  the  question 
involved  generally  in  this  cause,  and  will  be  taken  up  in  discussing  the 
last  ground  of  the  demurrer, — that  the  petition  and  writ  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  for  error  lies  to  this  court 
from  a  tribunal  inferior  to  it,  only  upon  a  decision  thereof  arrived  at 
through  the  exercise  of  judicial  functions.  If  the  act  of  designating  a 
depository  is  a  judicial  function,  under  the  statutes  in  that  behalf,  then, 
of  course  relator  has  a  remedy  at  law,  ai*d  equally,  of  course,  mandamus 
will  not  lie  to  control  the  board  in  the  exercise  of  such  a  function,  upon 
familiar  principles;  wherefore,  clearly,  a  petition  setting  forth  such  a 
situation  must  fail  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. If,  on  the  other  hand,  the  action  of  the  commissioners  is  simply 
ministerial,  error  will  not  lie,  and  no  remedy  at  law  exists  to  the  benefit 
of  relator. 

The  statutes  involved  in  this  controversy  are  Lan.  1657  to  1665  (B. 
1136-1  to  1136-9),  as  amended  April  16,  1906  (98  0.  L.  274).  Section 
1  of  the  amended  act,  provides  that, 

"In  each  county  the  commissioners  thereof  shall  designate  in  the 
manner  hereinafter  provided,  a  bank  or  banks  *  *  *  as  a  depository 
or  depositories  of  the  money  of  the  county,"  etc. 

Section  2  provides  for  a  notice  of  the  time  and  place  for  receiving 
and  opening  bids ;  and  Sec.  3  says : 

"The  commissioners  shall,  in  open  session,  open  such  sealed  pro- 
posals, and  shall  award  the  use  of  the  money  of  the  county  to  the  bank 
or  banks  or  trust  companies  that  offers  the  highest  rate  of  interest  there- 
for, on  the  average  daily  balance,  provided  proper  sureties,  or  securities, 
or  both,  are  tendered  in  such  proposal/ '  etc. 

We  need  go  no  farther  in  referring  to  the  terms  of  this  act,  for  the 
circumstances  of  this  case  carry  us  no  farther  than  this.  This  action 
is  not  brought  to  compel  the  officers  of  the  county  to  make  deposits  of 
public  moneys  with  relator,  but  simply  to  secure  a  designation  of  relator 
as  the  potential  or  prospective  county  depository,  to  fructify  into  a 
reality  after  additional  steps  have  been  taken.    Given,  the  combination 
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of  a  bank  answering  the  description  of  Sec.  I,  and  a  sealed  written 
proposal  made  by  it  for  the  county  funds,  properly  filed  before  the  time 
fixed  for  opening  the  same,  pursuant  to  a  proper  notice,  and  with  the 
proper  officer  to  receive  and  note  the  filing  thereof,  the  proposal  not 
only  containing  the  highest  offer  of  rate  of  interest,  but  a  tender  of 
sureties  such  as  the  law  contemplates  are  competent  in  such  cases,  we 
are  very  clearly  of  the  opinion  that  the  function  of  the  commissioners 
in  such  a  case  is  purely  ministerial,  and  that  their  duty  to  designate  then 
and  there  such  a  bank  as  the  county  depository  is  imperative  and  un- 
avoidable. It  seems  very  certain  to.  us  that  such  an  act  is  no  more  ju- 
dicial in  its  nature  than  that  of  a  judge  signing  an  indisputable  bill 
of  exceptions,  or  of  the  commissioners  delivering  bonds  issued  to  pay 
for  improvements,  or  of  a  board  of  education  in  appropriating  money 
to  the  payment  of  bonds  already  issued,  or  of  numerous  other  acts  by 
officers  or  tribunals  which  have  been  directed  by  the  courts  of  this 
state. 

We  are  urged  to  consider  the  fiduciary  character  of  the  relation  oi 
the  county  commissioners  towards  the  county  funds,  and  it  is  urged  that 
such  a  situation  necessarily  implies  a  discretion  on  their  part  with  ref- 
erence thereto.  In  that  connection,  attention  is  called  to  the  conditions 
of  the  bond  given  by  each  commissioner,  and  it  is  suggested  that  the 
members  of  the  board  might  become  responsible  upon  their  bonds  for 
a  loss  of  the  public  moneys  in  a  depository,  wherefore  they  should  be 
allowed  a  discretion  to  choose  the  very  soundest  financial  institution  for 
that  trust,  notwithstanding  the  plain  terms  of  the  sections  kbove  quoted. 
It  is  a  sufficient  answer  to  this  argument  that  the  sole  condition  of  a 
county  commissioner's  bond  is,  that  he  shall  faithfully  perform  the 
duties  of  his  office  (Rev.  Stat.  844;  Lan.  2103)  and  it  is  but  "seeing 
things"  to  imagine  that,  faithfully  following  the  terms  of  a  statute  as 
plain  as  this,  an  officer  could  be  involved  in  default  upon  his  bond 
should  a  loss  ensue  therefrom  to  the  public.  Our  conclusion  that  the 
commissioners  have  no  discretion  in  this  matter  down  to  the  point  of 
designating  the  prospective  county  depository,  as  shown  by  the  opened 
proposals,  is  sustained  by  the  authorities.  Boren  v.  Darke  Co.  (Comrs.) 
21  Ohio  St.  311;  State  v.  Marion  Co.  (Comrs.)  39  Ohio  St.  188;  Knorr 
v.  Miller,  3  C ire:  Dec.  297  (5  R.  609). 

Holding,  therefore,  that  the  act  of  the  commissioners  to  be  per- 
formed when  the  proposals  are  opened,  is  ministerial,  it  follows  that  a 
bank  aggrieved  thereby  is  without  remedy  by  way  of  proceedings  in 
error. 

It  is  urged  specifically  upon  the  ground  that  the  petition  does  not 
state  facts  sufficient,  that  it  appears  from  the  terms  of  relator's  bid 
that  it  did  not  comply  with  the  statute,  in  that  the  bid  is  based  upon 
"daily  balances;"  whereas  the  statute  speaks  at  all  times  of  "average 
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daily  balances.' '  In  the  argument  some  confusion  arose  as  to  the  mean- 
ing of  the  term  "average  daily  balances/'  and  speculation  was  indulged 
in»as  to  whether  the  statute  might  not  be  considered  defective  for  want 
of  a  specification  of  the  period  for  which  an  average  should  be  found. 
It  is  clear,  from  a  quiet  reading  of  the  statute,  however,  that  the  statute 
means  that  annually  the  amount  to  be  paid  by  the  depository  as  interest 
must  be  computed  by  the  application  of  the  rate  bid  to  the  sum  found 
by  adding  the  balances  for  each  business  day  of  the  previous  year  to- 
gether and  dividing  the  result  by  the  number  of  business  days.  It  is 
obvious  that  the  result  would  be  practically  the  same  as  that  obtained 
by  computing  the  interest  on  each  daily  balance  for  one  or  more  days  ac- 
cording as  the  next  day  was  a  business  day,  or  not,  and  adding  the 
numerous  computations  together;  hence  there  is  no  substantial  difference 
between  the  expression  of  the  statute  and  that  of  the  proposal;  in- 
evitably they  lead  to  the  same  result. 

It  is  also  urged  in  argument  that  the  petition  is  defective  in  that 
it  does  not  tender  the  undertakings  which  relator  must  give  in  order  to 
have  its  rights  to  the  county  deposit  perfected ;  in  which  behalf  counsel 
for  defendant  insist  that  relator  is  asking  for  what  amounts  to  an  alias 
alternative  writ,  which  is  impossible.  In  our  view  of  the  facts  of  this 
case,  the  time  has  not  yet  come  when  relator  may  demand  the  county 
deposits.  All  that  relator  can,  and  does  in  fact,  ask  at  this  time  is  a 
designation  of  it,  by  the  defendant,  as  the  county  depository,  and  an 
opportunity  to  give  a  bond  as  such,  in  an  amount  to  be  fixed  by  the 
commissioners.  In  advance  of  a  determination  of  the  amount  of  bond 
required,  to  be  fixed  by  the  commissiohers  pursuant  to  Sec.  4  of  the  act, 
relator  cannot  tender  its  bond;  nor  is  it  within  the  province  of  the 
court,  in  this  action,  to  pass  upon  the  sufficiency  of  the  bond  should  the 
same  have  been  tendered.  Such  is  peculiarly  the  function  of  the  com- 
missioners and  the  prosecuting  attorney,  by  the  provisions  of.  Sees.  4 
and  5  of  the  act.  It  would  have  been  both  premature  and  useless  at 
this  time  for  relator  to  have  tendered  a  bond,  either  to  the  court  or  to 
the  commissioners. 

To  meet  the  requirements  of  the  situation,  at  this  juncture,  in  the 
proceedings,  all  that  is  incumbent  on  relator  is  to  be  found  in  position 
to  give  such  bond  as  the  commissioners  may  hereafter  require.  So  far 
the  presumption  is,  that  relator  will,  at  the  proper  time,  meet  the  con- 
ditions. It  tenders  proper  securities,  such  as  the  law  determines  are 
competent,  and  such  tender  carries  with  it  of  necessity  the  offer  of 
readiness  to  meet  all  reasonable  demands  of  the  commissioners  as  to  the 
amount  and  terms  of  the  bond.  The  averment  in  that  behalf,  which 
we  have  quoted  from  the  petition  and  which  the  demurrer  admits,  is 
entirely  unnecessary.  Hence,  it  follows  that  at  no  time  does  the  ques- 
tion arise  whether  or  not  the  highest  bidder  is  competent  to  perform 
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the  bid,  whether  or  not  it  is  a  safe  depository  of  the  public  funds.  The 
law,  as  we  read  it,  assumes  that  any  local  institution,  furnishing  the 
proper  security,  is  a  safe  depository,  and  no  issue  on  this  question  dkn 
possibly  arise,  either  at  the  stage  of  proceeding  under  the  depository 
act  at  which  the  case  stands,  or  later,  when  the  designated  depository 
offers  the  bond  required.  The  only  place  under  the  act  at  which  any 
discretion  or  gttast-judicial  function  inheres  in  the  commissioners  is  in 
the  matter  of  determination  of  the  amount  of  the  bond. 

Does  the  petition  state  sufficient  facts?  That  question  must  be 
answered  in  the  affirmative,  after  a  comparison  of  the  averments,  given 
in  substance  at  the  outset  of  this  petition,  with  the  requirements  pro- 
vided by  the  act.  The  relator  is  described  and  averred  to  be  such  a  bank 
'as  is  embraced  within  the  statute  in  every  particular,  both  as  to  organi- 
zation and  location ;  all  the  steps  required  by  law  to  be  taken  looking  to 
a  lawful  letting,  have  been  taken  by  the  commissioners;  relator's  bid 
was  sealed  and  properly  filed  within  the  limit  of  the  time;  the  pro- 
posal was  clearly  expressed,  and  was  definite  in  its  terms  both  as  to 
the  amount  of  the  interest  offered,  and  as  to  the  character  of  the  surety 
offered*  which  is  such  as  came  within  the  provisions  of  Sec.  4  of  the  act 
relating  to  the  offering  of  fidelity  companies;  relator's  offer  was  the 
highest  by  an  appreciable  margin ;  defendant  refuses  and  fails  to  desig- 
nate relator  as  the  depository.  It  is  difficult  to  see  what  more  was  neces- 
sary to  be  averred  in  this  petition  to  entitle  relator  to  relief,  assuming 
that  the  court's  view  of  the  law  is  correct,  and  we,  therefore,  find  that 
the  demurrer  should  be  overruled  on  this  last  ground  also,  for,  as  in 
other  cases,  the  demurrer  is  to  be  taken  as  an  admission  that  the  several 
averments  of  the  petition  are  true. 


DRAINS  AND  DITCHES. 

[Darke  Common  Pleas,  October  Term,  1906.] 

•Cleveland,  C.  C.  &  St.  L.  Ry.  v.  Darke,  Miami  &  Shelby  Cos.  (Joint 

Bd.  of  Comrs.). 

Application  for  Compensation  and  Damages  in  Ditch  Proceedings  to  be  Made, 
when. 
Applications  for  compensation  and  damages  by  landowners  in  ditch  pro- 
ceedings are  required  to  be  made  on  or  before  the  day  set  for  hearing 
of  applications  for  compensation  and  damages  and  for  approval  of  the 
report  of  the  county  surveyor,  and  are  not  barred  if  not  made  on   or 
before  the  day  set  for  hearing  upon  the  petition  for  the  improvement, 
[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Drains  and  Ditches,"  §§  63-64. — 
Ed.] 

[Syllabus  by  the  court.] 

♦Affirmed  by  circuit  court,  May  term,  1907. 
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Error  to  Darke  probate  court. 

J.  C.  Clark  and  A.  L.  Clark,  for  plaintiff  in  error. 

H.  L.  Yount  and  O.  R.  Krickenberger,  for  defendants  in  error. 

ALLREAD,  J. 

This  is  a  proceeding  in  error  from  the  action  of  the  probate  court 
dismissing  the  proceedings  on  appeal  in  a  ditch  case  on  the  question  of 
compensation  and  damages. 

The  record  and  transcript  of  the  joint  board  of  commissioners  filed 
with  the  probate  judge  as  the  foundation  of  the  appeal  shows  that  on 
January  1,  1906,  a  petition  for  a  ditch  upon  certain  route  and  termini 
therein  described,  and  signed  by  certain  landowners,  was  filed  with  the 
auditor  of  Darke  county,  Ohio.  It  does  not  appear  from  the  petition 
itself  to  have  been  addressed  to  the  joint  boards  of  Darke,  Miami  and 
Shelby  counties,  but  the  axiditor  so  entitled  the  proceedings,  and  the 
commissioners  so  recognized  it. 

On  February  1,  1906,  the  day  set  by  the  auditor,  the  commissioners 
of  Darke  county  and  Miami  county,  attended,  and  adjourned  to  March 
12,  when  the  three  boards  met  and  granted  the  prayer  of  the  petition 
and  fixed  June  15  to  hear  the  engineer's  report,  and  also  adjourned  to 
April  5  to  complete  their  findings  on  the  ditch.  On  April  5  the  boards 
made  a  formal  finding,  establishing  the  ditch  and  certain  laterals. 
They  further  found  that  the  bridge  and  culvert  where  the  railway 
crosses  the  ditch  was  not  of  sufficient  capacity  and  an  obstruction,  and 
that  its  enlargement  was  necessary.  Proceedings  were  adjourned  to 
June  1,  and  the  engineer  ordered  in  the  meantime  to  make  a  survey, 
plat,  plans,  etc.,  for  the  railway  bridge,  and  report.  On  June  1  the 
engineer  presented  his  report  as  to  the  culvert  and  bridge.  The  rail- 
way company  being  represented  by  counsel,  a  hearing  was  had,  upon 
their  objections  to  the  order  and  the  commissioners  reiterated  their  pre- 
vious findings  as  to  the  bridge  and  ordered  the  railway  company  to  re- 
move the  middle  pier  of  the  bridge  at  their  own  expense  within  three 
months,  and  upon  their  failure  it  was  provided  that  the  joint  board 
should  proceed  to  do  so  at  the  railway  company's  expense.  The  further 
hearing  of  the  ditch  improvement  was  then  adjourned  to  June  15.  On  ' 
which  date  the  joint  board  met  pursuant  to  adjournment,  and  certain 
motions  were  presented  by  the  railway  company  and  overruled.  An-  • 
other  adjournment  wTas  then  had  to  June  24,  upon  the  ground  that  the 
engineer  did  not  have  the  assessment  ready. 

On  June  24  a  claim  for  damages  on  behalf  of  the  railway  company 
was  filed  and  presented  to  the  joint  board.  This  claim  was  refused,  and 
an  appeal  was  thereupon  taken  to  the  probate  court,  where,  upon  motion 
of  the  commissioners,  the  cause  and  proceedings  were  dismissed.  The 
force  and  effect  of  the  final  entry  and  order  in  the  probate  court  was  to 
40  Dec.  Vol.  17 
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deny  the  railway  company  a  hearing  upon  appeal.  There  was  nothing 
pending  in  the  probate  court  but  the  claim  for  compensation  and  dam- 
ages, and  it  is  therefor  not  material  whether  the  order  made  by  the 
probate  court  be  considered  a  dismissal  of  the  appeal  or  a  dismissal  of 
the  proceedings,  as  it  amounted  in  either  case  to  a  denial  of  a  hearing 
of  the  claim  upon  appeal. 

Whether  the  probate  court  erred  in  doing  this  depends  upon 
whether  the  railway  company  filed  its  claim  for  compensation  and  dam- 
ages within  the  statutory  time. 

The  question  of  the  limitation  of  the  time  for  filing  applications 
,  for  compensation  and  damages  in  ditch  cases  has  been  a  subject  of  un- 
certainty and  confusion  since  the  passage  of  the  act  of  April  19,  1894 
(91  0.  L.  160). 

Previous  to  the  act  of  1894,  upon  the  filing  of  a  petition  for  a  ditch, 
the  county  commissioners  went  upon  the  line  of  the  ditch  and  de- 
termined from  view  as  to  the  necessity  for  the  ditch.  If 'they  found  in 
favor  of  the  ditch  they  appointed  an  engineer  and  ordered  him  to  go 
upon  the  line  of  the  ditch,  mark  it,  and  make  out  and  present  plans, 
specifications  and  profiles,  and  also  an  assessment.  When  this  was  re- 
turned a  day  of  hearing  was  fixed  and  notice  given  to  the  landowners. 
Revised  Statute  4460  (Lan.  7643)  then  provided  that  applications  for 
compensation  and  damages  should  be  filed  and  presented  to  the  commis- 
sioners on  or  before  the  day  so  fixed.  There  was  no  ambiguity  in  the 
law  as  it  then  stood.  The  landowner  was  afforded  a  reasonable  and  fair 
opportunity  to  present  his  claim,  and  upon  failing  to  do  so  he  was 
barred.    Cupp  v.  Seneca  Co.  (Comrs.)  19  Ohio  St.  178. 

At  the  time  so  fixed  for  the  hearing  upon  the  ditch  and  the  filing 
of  claims  for  compensation  and  damages  the  ditch  had  been  actually 
located,  marked  out,  and  plans  and  profiles  and  specifications  were  on 
file  in  the  commissioner's  office.  By  the  act  of  1894  the  procedure  was 
radically  changed.  Upon  the  filing  of  a  ditch  petition,  under  the  latter 
act,  the  auditor  was  required  to  fix  a  day  when  the  commissioners  would 
meet  at  the  head  of  the  ditch  after  notice  to  all  parties  interested  and 
proceed  to  the  preliminary  hearing  as  to  whether  the  ditch  was  neces- 
sary, etc.,  and  they  were  authorized  to  adjourn  from  day  to  day  until 
the  hearing  was  completed  and  the  report  and  finding  made.  Then  the 
engineer  was  ordered  to  make  out  his  plans,  assessments,  etc.,  and  a 
second  day  for  hearing  upon  the  assessment  was  provided  for. 

In  the  act  of  1894,  Rev.  Stat.  4460  (Lan.  7643)  was  amended  so 
as  to  provide  that  the  landowner  might  file  his  claim  for  compensation 
and  damages  at  any  time  before  the  day  set  for  hearing  as  provided  in 
Rev.  Stat.  4452  (Lan.  7635).  The  uncertainty  in  the  construction  of 
this  act  arises  from  the  fact  that  there  are  two  days  of  hearing  referred 
to  in  Rev.  Stat.  4452  (Lan.  7635).    One  is  the  hearing  upon  the  petition, 
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which  has  been  heretofore  referred  to,  and  the  other  arises  by  the  fol- 
lowing provision  at  the  conclusion  of  the  section,  to  wit: 

"In  case  said  commissioners  find  for  said  improvement,  they  shall 
fix  a  day  for  the  hearing  of  application"  for  compensation  and  dam- 
ages. 

It  is  contended  by  the  commissioners  that  the  proper  interpretation 
of  Rev.  Stat.  4460  (Lan.  7643)  is,  that  the  applications  for  compensa- 
tion and  damages  shall  be  filed  on  or  before  the  day  set  for  hearing  upon 
the  petition ;  while  the  plaintiff  in  error  contends  that  such  applications 
may  be  filed  on  or  before  the  day  fixed  specially  for  hearings  upon 
claims  of  that  kind.  In  determining  as  to  the  construction  to  be  given 
to  Rev.  Stat.  4460  (Lan.  7643)  it  must  be  remembered  that  the  right  of 
the  landowner  to  compensation  and  damages  is  one  favored  by  the  con- 
stitution and  calls  for  such  an  interpretation  as  would  reasonably  and 
fairly  preserve,  rather  than  one  that  tended  to  destroy,  the  landowners' 
right.  A  strict  and  technical  interpretation  of  the  language  of  Rev. 
Stat.  4460  (Lan.  7643)  would  point  to  the  holding  of  the  latter  day  re- 
ferred to  in  Rev.  Stat.  4452  (Lan.  7635),  for  that  is  the  only  "day  set 
for  hearing"  as  provided  in  the  section  named.  The  day  of  hearing 
on  the  petition  is  fixed  by  Rev.  Stat.  4451a  (Lan.  7634)  and  is  referred 
to  in  Rev.  Stat.  4452  (Lan.  7635)  simply  as  the  "day  so  fixed."  How- 
ever, this  is  a  narrow  construction  and  should  not  be  followed  unless 
it  also  agrees  with  the  reason  and  spirit  of  the  statute. 

A  careful  consideration  of  the  radical  difference  in  procedure  cre- 
ated by  the  act  of  1894  justifies,  in  the  opinion  of  the  court,  the  conclu- 
sion that  the  legislature  intended  the  latter  date  prescribed  in  Rev.  Stat. 
4452  (Lan.  7635)  as  the  limitation  for  the  filing  of  applications  for  com- 
pensation and  damages,  and  not  the  day  set  for  hearing  upon  the  ditch 
petition.  To  hold  that  a  landowner  should  file  an  application  for  com- 
pensation and  damages  on  or  before  the  first  day  of  the  hearing  upon 
the  ditch  petition  is  exceedingly  unfair.  The  ditch  has  not  yet  been  de- 
termined upon,  its  location  has  not  been  defined,  nor  its  width  de- 
termined, nor  the  character  of  the  improvement,  whether  open  ditch  or 
tile,  and  inasmuch  as  the  commissioners  are  authorized  to  adjourn  from 
day  to  day  these  facts  may  not  be  known  to  the  landowner  for  many 
days  after  the  time  when  his  limitation  for  filing  his  claim  for  compen- 
sation and  damages  has  expired,  if  we  take  the  view  contended  for  by 
the  commissioners. 

The  landowner  may  be  satisfied  to  make  no  claim  for  compensa- 
tion and  damages  if  the  ditch  is  tiled,  or  if  it  follows  a  certain  line,  or 
if  it  is  only  of  a  certain  width,  and  yet,  under  the  construction  con- 
tended for,  he  would  be  bound  to  make  his  application  in  the  begin- 
ning, without  knowing  what  his  application  would  cover.  If  the  latter 
interpretation  is  correct,  then  the  landowner  has  a  reasonable  and  fair 
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opportunity  to  file  his  claim  after  the  character  of  the  improvement  is 
known.  Under  this  interpretation  of  Rev.  Stat.  4460  (Lan.  7643)  the 
claim  of  the  railroad  company  for  compensation  and  damages  was  filed 
with  the  commissioners  in  due  time,  and  upon  its  rejection  by  them, 
the  railway  company  had  a  right  to  appeal  and  to  have  its  claim  duly 
heard.  The  dismissal  of  the  cause  or  proceedings  in  the  probate  court 
was  therefore  error.    Judgment  reversed. 


DOWER— GIFTS— HUSBAND  AND  WIFE. 

[Superior  Court  of  Cincinnati,  Special  Term,  March,  1907.] 

William  C.  McLean,  Admr.  v.  Ella  A.  Miller,  Exrx.  I 

l 

1.  Pbesumption  Arising  from  Possession  of  Wife's  Property  by  the  Husband.  i 

Where  a  husband  assumes  possession  and  control  of  his  wife's  separate  i 

property,  it  is  to  be  presumed  that  he  holds  the  same  as  agent,  or  trustee 
for  her;  and,  where  it  is  claimed  the  complete  title  is  in  the  husband, 
the  burden  is  on  him,  or  those  holding-under  him,  to  prove  the  wife's 
assent  to  his  ownership. 

[For  other  cases  In  point,  see  5  Cyc.  Dig.,  "Husband  and  Wife,"  §§  489-493. 
—Ed.] 

2.  Rights  of  Wife  as  Affected  by  Statute  of  Limitations. 

The  statute  of  limitations  does  not  run  against  a  wife  during  coverture, 
and  a  presumption  of  payment  from  lapse  of  time  will  not  prevail  against 
her;  nor  will  continued  silence  constitute  such  laches  as  will  estop  her, 
or  her  representatives,  from  later  asserting  her  rights. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Husband  and  Wife,"  §§  473-477. 
—Ed.] 

3.  Effect  on  Wife's  Claim  against  Husband  by  Electing  to  Take  under  nis 
Will. 

Where  a  husband,  who  has  possession  and  control  of  his  wife's  separate 
estate,  provides  for  her  in  his  will,  and  she  elects  to  take  under  the  will, 
she  is  not  thereby  barred  from  asserting  her  claim  to  her  separate 
estate,  as  the  election  to  take  under  the  will  is  not  as  creditor,  but  as 
widow,  and  affects  only  her  interest  in  the  husband's  property. 
[For  other  cases  In  point,  see  3  Cyc.  Dig.,  "Dower,"  §§  165-178;  7  Cyc.  Dig., 
"Wills,"  §§  1223-1236.— Ed.] 

4.  Sufficiency  of  Evidence  to  Establish  Gift  from  Wife  to  Husband. 

The  fact  that  a  husband  has  had  possession  and  control  of  his  wife's  sepa- 
rate property  for  a  number  of  years  without  her  asserting  any  ownership 
of  same,  together  with  statements  and  declarations  of  the  wife  to  the 
effect  that  she  "had  nothing,"  and  "Everything  is  pa's,"  or  "Everything 
I  have  is  Ella's,"  does  not  constitute  evidence  sufficient  to  establish  a 
gift  inter  vivos  to  the  husband. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Gifts,"  §  87;  4  Cyc.  Dig.,  "Evi- 
dence," §§  3969-3970.— Ed.] 

[Syllabus  approved  by  the  court] 

William  McLean  and  Edward  Barton,  for  plaintiff. 

J.  C.  Healy,  Malcolm  McAvoy  and  M.  F.  Wilson,  for  defendant. 
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HOFFHEIMER,  J. 

This  was  an  action  for  money  had  and  received.  The  amount 
claimed  is  $26,500  and  interest  from  September  6,  1872.  By  agreement 
between  the  parties,  a  jury  was  waived  and  the  cause  was  submitted  on 
the  evidence  and  the  law. 

Briefly  the  facts  are  as  follows: 

In  March,  1868,  Susan  B.  Palmer,  a  widow,  married  Samuel  Mills, 
widower.    No  child  was  born  of  this  union.    Mrs.  Palmer  Mills  had  no  ^ 
children  by  her  first  marriage,  and  Mr.  Mills  had  a  daughter,  Ella  Mills,  % 
the  defendant  in  this  action.    Husband  and  wife  and  this  daughter  of   : 
Mr.  Mills  lived  together  until  1884,  when  Ella  Mills  married  one  John 
Miller.    Samuel  Mills  died  in  November,  1897.    Susan  B.  Mills  died  in 
January,  1898. 

The  evidence  shows  that  in  August,  1866,  and  in  August,  1867, 
Susan  B.  Palmer  (widow)  purchased  real  estate  in  the  city  of  Cincin- 
nati,' and  at  the  time  of  her  marriage  to  Samuel  Mills,  in  1868,  she 
still  owned  this  property.  On  June  6,  1870,  Susan  B.  Mills,  by  deed, 
sold  one  parcel  of  said  property  to  John  Carlisle,  trustee  of  Fannie  C. 
Mendenhall,  consideration  $20,500.  On  September  2,  1872,  Susan  B. 
Mills,  by  deed,  conveyed  to  Victor  Burnham  the  second  parcel,  consid- 
eration $6,000.  It  thus  appears  that  Susan  B.  Mills  owped  a  separate 
estate,  and  the  evidence  further  shows,  beyond  any  reasonable  ques- 
tion, that  within  two  or  three  years  after  her  marriage  the  husband 
became  possessed  of  the  proceeds  realized  from  the  sale  of  the  wife's 
property;  that  he  handled  all  her  money  and  securities;  that  he  made 
investments,  with  her  apparent  consent,  in  his  own  name.  No  part  of  the 
principal  seems  to  have  been  lost  or  consumed.  The  husband  never 
rendered  the  wife  any  account,  and  he  never  paid  the  principal  back 
to  his  wife.  While  he  was  handling  the  money,  it  is  claimed  by  plain- 
tiff's witnesses  that  Samuel  Mills  admitted,  on  certain  occasions,  that  he 
had  money  of  his  wife's  to  invest,  and  also  stated  that  "We  don't  in- 
tend to  use  one  dollar  of  the  principal.  We  are  going  to  live  up  to  the 
interest;  not  one  dollar  of  the  principal."  Mary  F.  Reid,  record 
page  7. 

The  evidence  further  shows  that  Samuel  Mills  died,  leaving  an  es- 
tate somewhat  in  excess  of  this  claim.  lie  left  a  will  (exhibit  A),  by 
the  terms  of  which  he  provided  for  the  payment  of  all  debts,  and  pro- 
vided for  his  wife  in  lieu  of  her  dower.  In  substance,  he  provided  that 
his  widow  should  receive,  from  the  income  of  his  property,  $75  a  month 
during  her  life,  with  the  right  to  occupy  the  rooms  of  their  present 
residence  until  the  expiration  of  the  lease  on  the  house,  in  1900,  and 
then  to  occupy  the  same  from  the  expiration  of  said  lease  during  her 
life,  or  in  case  the  house  should  not  be  tenantable,  that  other  suitable 
premises  should  be  provided  for  his  executrix,  "so  that  she  shall  not 
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want  for  anything.  And  my  executrix  is  directed  to  appropriate  and 
use  such  further  sums  as  may  be  necessary,  out  of  the  estate,  for  her 
comfort  and  welfare;  and  this  devise  shall  be  in  lieu  of  her  dower  in 
my  property." 

The  will  then  provides  that  any  portion  of  the  devise  not  so  ex- 
pended shall  be  governed  by  clause  3.    Clause  3  is  as  follows : 

"I  give  and  devise  to  my  beloved  daughter  Ella  all  the  rest  and 
residue  of  my  property,  real  and  personal,  to  her,  her  heirs  and  assigns 
forever,  subject  only  to  the  provisions  of  the  following  clause  in  the 
will." 

Then  follows  a  provision  that,  in  case  Ella  A.  should  predecease 
him,  $20,000  is  bequeathed  to  the  son-in-law,  and  the  residue  to  certain 
of  his  and  his  wife's  relatives.  Samuel  Mills,  as  stated,  died  November 
24,  1897,  and  Ella  Miller  was  appointed  executrix.  On  January  10, 
1898,  Susan  B.  Mills,  then  a  paralytic  over  eighty  years  of  age,  elected 
to  take  under  the  will.  Ten  days  thereafter  she  died,  and  among  her 
effects  was  found  a  will  which  had  been  executed  by  her  two  years  be- 
fore her  marriage  to  Mr.  Mills,  but  which  had  never  been  canceled  nor 
revoked.  Plaintiff  herein  was  appointed  administrator  of  the  estate  of 
Susan  B.  Mills,  with  the  will  annexed.  On  December  7,  1898,  he  pre- 
sented a  written  statement  of  his  claim  amounting  to  $26,500  in  favor 
of  the  estate  of  Susan  B.  Mills,  against  the  estate  of  Samuel  Mills.  The 
claim  was  rejected  by  the  executrix  of  Samuel  Mills.  Accordingly  suit 
was  brought  August  12,  1899,  for  said  sum  with  interest  from  Septem- 
ber 6,  1872,  for  money  had  and  received  by  said  Samuel  Mills  for  the 
use  of  Susan  B.  Mills. 

This  contest,  therefore,  is  between  the  blood  relatives  and  bene- 
ficiaries of  Susan  Palmer  Mills  on  the  one  hand,  and  Ella  Miller,  a  step- 
daughter, on  the  other.  Several  defenses  to  plaintiff's  claim  have  been 
interposed.  First,  it  was  claimed  the  husband  never  received  the  prop- 
erty of  Susan  Palmer  Mills.  Then  it  was  urged  that,  if  he  did  receive 
it,  there  was  a  presumption  of  payment  arising  from  lapse  of  time.  The 
statute  of  limitations  was  also  pleaded,  as  was  laches,  estoppel  and  the 
election  of  the  widow,  Susan  Palmer  Mills,  to  take  under  the  will  of  her 
husband.  All  these  matters  were  urged  in  bar  of  the  claim.  But  the 
real  defense,  although  seemingly  inconsistent  with  the  general  denial, 
was,  that  the  wife,  during  her  lifetime,  had  made  a  gift  of  this  prop- 
erty to  her  husband.  Upon  this  proposition  the  case  turns  upon  a  rule 
of  evidence,  the  proper  placing  of  the  burden  of  proof,  and  likewise  the 
quantum  of  evidence  necessary  to  sustain  it. 

The  defense  that  the  husband  never  came  into  possession  of  the 
property  seemed  to  have  been  practically  abandoned  early  in  the  case, 
and  defendant  contended  that  the  married  woman's  acts,  in  force  at 
the  time  the  husband  acquired  possession  of  the  wife's  property,  the 
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Key  act,  of  1861  (58  0.  L.  54,  55;  see  Rev.  Stat.  3108;  Lan.  4908),  and 
its  modification  in  1871  (68  0.  L.  48,  amending  paragraph  2  of  the  act 
of  1861)  had  the  effect  of  making  Mrs.  Mills  a  feme  sole  with  reference 
to  her  separate  property,  and  that  she  could  do  with  it  as  she  pleased, 
give  it  to  anybody  she  pleased,  with  her  assent  in  the  one  case  (the 
Sixth  street  property),  and  her  express  assent  in  the  other  (the  George 
street  property).  And  that,  as  it  appears  she  did  assent  to  her  hus- 
band's getting  possession,  the  law,  because  of  the  great  lapse  of  years, 
the  wife's  conduct  and  the  inferences  to  be  builded  thereon,  would  im- 
ply an  assent  to  ownership.  In  other  words,  a  gift  would  be  presumed, 
and  the  burden  would  be  on  the  wife,  or  those  claiming  under  her,  to 
negative  a  gift. 

The  claim  of  plaintiff,  however,  is  diametrically  opposed  to  this 
contention,  and  it  is  urged  that  where  the  husband  acquired  possession 
of  the  wife's  separate  estate,  as  did  Samuel  JMills,  the  law,  in  the  ab- 
sence of  direct  evidence  to  the  contrary,  would  presume  that  this  posses- 
sion was  as  agent  or  trustee  for  the  wife,  or  that  it  was  a  loan,  aijd  that 
neither  his  possession  nor  the  wife's  assumed  assent,  nor  her  silence 
even  up  to  his  death,  singly  or  collectively,  suggests  a  circumstance  from 
which  the  law  will  permit  an  inference  of  a  transmission  of  title  to  be 
drawn  in  favor  of  the  husband's  estate.  On  the  contrary,  it  is  claimed 
the  law  will  presume  that  the  wife  was  and  intended  to  remain  his 
creditor. 

Let  us  first  consider  the  meaning  and  effect  of  the  statutes  involved. 
The  purpose  of  the  remedial  or  enabling  statutes,  it  seems,  was  to  fur- 
nish a  shield  to  a  feme  covert — to  give  her  a  seperate  estate;  without 
the  statutes  she  would  still  have  had  a  general  estate.  When,  then,  it 
is  evident  that  she  has  a  separate  estate,  the  mere  physical  possession 
of  it  by  the  husband,  whether  with  or  without  her  consent,  express  or 
implied,  is  not  to  be  asserted  to  her  prejudice,  unless  it  appears  the 
assent  or  the  express  assent  was  an  assent  to  his  becoming  the  absolute 
owner  of  the  estate.  In  other  words,  it  is  recognized  by  ajl  the  author- 
ities that  the  technical  words  "reduction  to  possession"  as  used  in  the 
statutes  do  not  refer  to  the  mere  physical  possession  alone.  Such  words 
are  held  to  mean  that  the  title  or  ownership  must  be  transmitted,  as 
well  as  the  mere  possession  of  the  thing.  Thus  it  is  seen,  at  common 
law,  a  husband  might  take  possession  without  reducing  to  possession. 
Sessions  v.  Trevitt,  39  Ohio  St.  259,  266,  267;  Pier  son  v.  Smith,  9  Ohio 
St.  554,  558  [75  Am.  Dec.  486]  ;  see  last  paragraph  in  15  Am.  &  Eng. 
Enc.  Law  (2  ed.)  826,  notes  9  to  12,  827,  notes  1  to  3.   . 

And  he  might  effect  a  reduction  to  possession  without  the  assent  of 
the  wife.  Under  enabling  statutes  such  as  ours,  the  husband  could  still, 
with  the  wife's  assent,  take  possession  without  reducing  to  possession. 
The  "reduction  to  possession"  (ownership),  however,  cannot  be  made 
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without  her  assent  (1861),  or  express  assent  (1871).  The  acts  of  1861 
and  1871  deal  with  this  reduction  to  possession.  They  provide  that, 
with  the  wife's  assent  in  the  one  case,  or  her  express  assent  in  the 
other,  the  title,  as  well  as  the  possession,  may  be  transmitted.  If  the 
statute"  were  to  be  otherwise  translated,  and  from  mere  physical  posses- 
sion coupled  with  inferences  arising  from  lapse  of  time,  the  wife's 
silence  or  conduct  might  take  the  place  of  proof  that  the  husband's 
possession  was  as  absolute  owner,  and  that  a  transmission  of  title  had 
taken  place;  a  practical  nullification  of  the  statutes  would  thus  be 
effected. 

The  courts,  however,  understanding  that  such  statutes  were  for  the 
protection  of  married  women,  and  recognizing  that  possession  by  the 
husband  may  as  well  be  in  the  capacity  of  agent  or  trustee  as  that  of 
owner,  place  the  burden  on  the  husband  to  prove  not  only  possession 
with  assent  but  reduction  to  possession;  that  is,  assent  to  his  absolute 
ownership  as  well.  Regardless,  then,  of  the  wording  of  particular  en- 
abling statutes  of  any  state,: — and  this  is  shown  by  the  uniformity  of 
decision  notwithstanding  varying  language  of  the  statutes  of  the  differ- 
ent states, — the  general  policy  of  the  law  has  been,  with  reference  to  the 
wife's  separate  property  in  the  possession  of  the  husband,  to  raise  a 
presumption  that  he  held  it  as  agent  or  trustee, — not  as  owner.  And 
rather  than  infer  a  gift,  the  law  presumes  just  the  contrary,  with  this 
recognized  difference,  however,  that  where  the  husband  is  in  receipt 
of  an  income,  as  contradistinguished  from  a  use  of  the  capital  (and 
in  the  case  at  bar  the  husband  had  the  capital)  then  the  onus  is  on 
the  wife  to  prove  that  her  husband  received  the  income  by  way  of  loan, 
and  not  as  a  gift.  Standard  text  writers  and  the  overwhelming  weight 
of  English  and  American  authority  announce  this  to  be  the  rule.  No 
pretense  is  here  made  to  refer  to  all  the  authorities.  A  few  will  suffice. 
An  exposition  of  the  English  rule  is  had  in  Lush,  Husband  &  Wife  (2 
ed.)  196,  197: 

"The  result  of  the  authorities  to  the  present  time  appears  to  be, 
that  in  the  case  of  the  receipt  of  the  capital  of  the  wife's  separate  prop- 
erty by  her  husband,  the  onus  of  proof  of  a  gift  by  the  wife  to  the 
husband  lies  upon  him  and  must  be  clearly  established,  or  else  the 
husband  will  be  held  to  be  a  trustee  for  the  wife.  In  the  case  of  the 
receipt  by  the  husband  of  the  income  of  the  wife's  separate  property, 
the  onus  lies  on  the  wife,  save  perhaps  as  to  the  last  year's  income, 
and  she  must  establish  clearly  and  conclusively  that  her  husband  re- 
ceived her  income  by  way  of  a  loan." 

As  long  ago  as  1792,  Lord  Macclesfield  declared  that — 

"Where  a  married  woman  held  a  separate  estate  and  her  husband 
got  possession  of  any  part  of  its  principal,  he  was  bound  to  account  to 
her  for  it;  but  that  where  she  permitted  him  to  receive  the  income  of 
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her  estate  and  to  use  it,  without  making  the  least  objection  to  him,  or 
to  the  debtor  who  paid  the  money,  or  to  her  trustees,  it  should  be  pre- 
sumed that  she  consented  that  he  should  use  the  money  as  his  own." 
Powell  v.  Hanke,  2  P.  Wms.  82;  Denny  v.  Denny,  123  Ind.  240,  344  [23 
N.  E.  Rep.  519] ;  Jones  v.  Davenport,  44  N.  J.  Eq.  33  [13  Atl.  Rep. 
652]. 

In  Rowe  v.  Rowe,  2  DeG.  &  Sm.  294,  it  was  said  : 

"A  husband,  with  his  wife's  concurrence,  received  a  legacy  be- 
queathed upon  trust  for  her  separate  use.  Some  time  afterwards  he 
made  his  will,  bequeathing  to  her  a  much  larger  sum,  and  directing  his 
executor,  who  was  also  his  residuary  legatee,  to  pay  all  his  just  debts. 
Held,  first,  that  the  concurrence  of  the  wife  in  the  receipt  of  the  legacy 
by  the  husband  was  not  a  gift  of  it  to  him;  secondly,  that  the  bequest 
by  the  husband  to  the  wife  was  not  a  satisfaction  of  the  wife's  claim 
against  his  estate  in  respect  of  the  first-mentioned  legacy.' ' 

See  also  Woodward  v.  Woodward,  3  DeG.  J.  &  S.  672;  Blake,  In  re, 
60  Law.  Rep.  (Law  Times)  663,  664,  where  English  cases  to  date  of  de- 
cision (1899)  are  collated;  1  Perry,  Trusts  (5  ed.)  Sec.  127,  pages  166, 
167,  163,  second  column  of  notes  to  Sec.  126;  2  Perry,  Trusts  (5  ed.) 
Sec.  666;  Harris,  Contracts  of  Married  Women  Sec.  576;  Stickney  v. 
Stickn-ey,  131  U.  S.  227  [9  Sup.  Ct.  Rep.  677;  33  L.  Ed.  136],  syllabi 
2  and  3,  and  pages  238,  239  of  opinion ;  Garner  v.  Bank,  151  U.  S.  420, 
433  [14  Sup.  Ct.  Rep.  390;  38  L.  Ed.  218]  ;  Neiman,  In  re,  109  Fed. 
Rep.  113;  Brown  v.  Daugherty,  120  Fed.  Rep.  526,  528;  Patten  v.  Pat- 
ten,  75  111.  446,  cited  in  Heckman  v.  Adams,  50  Ohio  St.  305,  311  [34 
N.  E.  Rep.  155] ;  Adoxie  v.  Spencer,  56  L.  R.  A.  817  [62  N.  J.  Eq.  782; 
49  Atl.  Rep.  10;  90  Am.  St.  Rep.  484]. 

At  page  820  the  annotator  says : 

" Under  the  various  married  women's  acts  securing  the  separate 
estate  of  married  women  to  them,  with  the  exception  noted,  infra,  II  c. 
2,"  (as  to  income  and  profits),  "the  receipt  of  the  money  or  property 
of  a  wife  by  her  husband  is  presumed  to  be  for  her  use,  and  the  burden 
is  cast  upon  him  to  remove  such  presumption  by  evidence  establishing 
a  gift  or  purchase,  or  that  it  has  been  expended  or  used  in  a  mode  or 
for  a  purpose  authorized  by  her." 

At  page  845  ib.  the  writer  says : 

"Under  the  various  married  women's  acts,  however,  a  different 
rule  obtains.  By  them  a  wife's  property  rights  are  preserved  as  against 
her  husband,  and  the  receipt  by  the  husband  of  his  wife's  property  is 
presumed  to  be  for  her  use,  and  the  burden  rests  with  him  to  rebut 
such  presumption  and  establish  a  gift  to  him  or  a  purchase  by  him; 
and  to  establish  this  he  must  prove  assent  on  the  part  of  the  wife,  not 
only  to  possession  on  his  part,  but  also  to  his  absolute  ownership." 
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See  also  Leeds,  In  re,  49  La.  Ann.  501  [21  So.  Rep.  617],  wherein 
it  was  said: 

"It  is  elementary  that  the  mere  acceptance  and  personal  use  or 
investment,  in  his  own  name,  of  the  wife's  funds  creates  indebtedness 
in  her  favor  and  against  the  husband.' ' 

And  in  Turner  v.  Guttwals,  15  Dist.  of  Col:  App.  Cas.  43,  Chief 
Justice  Alvey  said : 

"Where  the  wife  makes  a  claim  against  the  estate  of  her  husband, 
and  no  creditors  of  the  latter  are  concerned,  quite  a  modified  principle 
applies  for  the  protection  of  the  wife  as  against  the  husband  or  his 
estate.  In  such  case  the  receipt  and  use  of  the  money  belonging  to  the 
wife  by  the  husband  gives  rise  to  a  prima  facie  presumption  that  the 
husband  was  acting  as  agent  or  trustee  to  the  wife,  and  he  or  his  estate 
will  be  accountable.  This  is  established  by  the  case  of  Stickney  v.  Stick- 
ney,  131  U.  S.  227,  240.  Also  founded  on  the  construction  of  the  mar- 
ried woman's  act  of  April  10,  1869." 

Similar  rulings  will  be  found  in  a  great  many  American  jurisdic- 
tions.   Some  few  cases  hold  to  the  contrary. 

The  case  of  Pawlet  v.  Delavel,  2  Ves.  Sr.  662,  relied  on  by  counsel 
for  defendant,  is,  however,  not  authority  to  the  contrary.  That  was  an 
early  case  holding  that  a  wife  can  make  a  gift  to  her  husband,  and  the 
generalities  indulged  in  in  the  opinion  are  subsequently  criticised  in 
3  Ves.  Sr.  Belt's  Supp.  #437,  *459. 

Other  cases  cited  by  defendant  are  cases  which  relate  to  " income" 
(for  distinction  see  Lush,  Husband  &  Wife,  supra),  or  have  to  do  with 
the  rights  of  third  parties,  e.  g.,  creditors,  and  the  position  as  contended 
for  by  defendant  and  as  announced  in  the  early  case  of  Black  v.  Black, 
30  N.  J.  Eq.  215,  I  find  is  not  the  doctrine  of  that  state.  The  later  New 
Jersey  doctrine  is  found  in  Adoue  v.  Spencer,  supra,  and  Brady  v. 
Brady ,  58  Atl.  Rep.  931  (N.  J.). 

In  short,  then,  the  statutes  of  1861  and  1871  are  to  be  read  with 
the  view  of  ascertaining  whether  they  had  the  effect  of  creating  a  wife^s 
separate  property.  If  so,  and  the  husband  secured  the  possession,  then 
the  burden  would  be  on  him  to  establish  the  wife's  assent  to  his  owner- 
ship. If  such  was  not  the  effect  of  the  statutes  of  1861  and  1871,  then 
the  legislature  did  a  vain  thing  in  enacting  them,  and,  by  a  rule  of  evi- 
dence, the  husband  would  be  enabled  to  accomplish,  notwithstanding 
the  statutes,  that  which  he  had  plenary  power  to  do  before  their  enact- 
ment, under  the  common  law.  Instead  of  enlarging  the  married  wom- 
an's rights,  she  was  left  where  she  stood  prior  to  the  passage  of  those 
statutes.  Placing  the  burden  on  the  husband,  however,  gives  vitality  to 
the  statutes  and  affords  married  women  the  protection  no  doubt  con- 
templated by  the  lawmaking  power. 
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Is  the  claim  barred  by  the  statute  of  limitations,  or  by  anything 
analogous  thereto?  Yokum  v.  Allen,  58  Ohio  St.  280  [50  N.  E.  Rep. 
909],  and  Ham  v.  Kunzi,  56  Ohio  St.  531  [47  N.  E.  Rep.  536],  seem  to 
lue  to  foreclose  argument  as  to  the  statute  of  limitations.  Under  the 
facts  here  presented,  the  statute  could  not  begin  to  run  during  cover- 
ture, and  to  hold  that  there  was  a  presumption  of  payment  because  of 
lapse  of  time,  or  that  the  wife's  silence  and  conduct  during  all  the  years 
of  the  husband's  possession  constituted  laches  and  that  she  intended  a 
gift,  or  is  estopped  because  of  her  failure  to  exercise  her  rights  during 
coverture,  would  be  to  override  the  statute  of  limitations  and  thus  per- 
mit, by  indirection,  what  may  not  be  done  directly. 

In  Franc  v.  Nirdlinger,  41  Ohio  St.  298,  a  different  rule  might  be 
indicated.  That,  however,  was  a  case  involving  the  rights  of  third  par- 
ties, and  there  is  no  question  as  to  presumptions  of  payment  between 
husband  and  wife  decided.  In  my  judgment,  it  is  inapplicable  to  facts 
such  as  are  presented  by  the  record  before  ire.  Moeckel  v.  Heim,  46  Mo. 
A  pp.  340,  which  refers  to  Franc  v.  Nirdlinger,  supra,  and  Stone  v. 
Bank,  81  Mo.  App.  9,  are  cases  that  show  that  Franc  v.  Nirdlinger, 
supra,  however  applicable  when  rights  of  third  parties  are  involved, 
is  not  applicable  when  the  question  arises  as  between  husband  and  wife. 

In  Newton  v.  Taylor,  32  Ohio  St.  399,  the  courts  say,  at  page  414: 

"It  will  not  do  to  say  that  as  soon  as  the  wife  obtained  the  loan, 
and  handed  it  over  to  him"  (the  husband),  "from  that  moment  it  be- 
came his  personal  property,  by  virtue  of  his  marital  rights." 

And  again,  at  page  415: 

"We  d9  not  think  that  lapse  of  time  should  bar  Mrs.  Taylor  from 
asserting  her  rights.  She  did  so  shortly  after  her  husband's  death. 
She  was  not  bound  to  do  so  before,  at  the  risk  of  creating  trouble  in  her 
family.' ' 

In  Second  Nat.  Bank  v.  Merrill,  81  Wis.  151  [50  N.  W.  Rep.  505; 
29  Am.  St.  Rep.  877],  the  courts  say: 

"The  statute  of  limitations  does  not  run  against  a  wife,  and  pre- 
sumption of  payment  by  lapse  of  time  does  not  prevail  against  her. 
She  ought  not  to  be  compelled  to  treat  her  husband  as  a  stranger.  Any 
other  policy  would  beget  disagreement  and  distrust." 

In  Barnett  v.  Harshbarger,  105  Ind.  410  [5  N.  E.  Rep..  718],  it  is 
said,  at  page  415: 

"It  is  not  for  the  good  of  the  world  that  a  wife  should  be  com- 
pelled to  distrust  her  husband,  and  deal  with  him  as  she  would  a 
stranger,  in  order  that  she  may  not  have  her  rights  swept  away  by  the 
lapse  of  time." 

In  Fawcctt  v.  Fawcett,  85  Wis.  332,  336  [55  N.  W.  Rep.  405;  39 
Am.  St   Rep.  844],  it  is  said: 
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"It  is  now  thoroughly  well  settled,  by  authorities  too  uniform  to 
require  citation,  and  too  numerous  to  cite  here,  that  as  between  a  trus- 
tee of  an  express  trust,  cognizable  only  in  a  court  of  equity,  and  his 
cestui  que  trust,  concerning  matters  connected  with  the  trust  relation, 
no  statute  of  limitation,  nor  any  bar  by  analogy  thereto,  can  be  relied 
upon  to  defeat  the  execution  of  the  trust,  unless  the  full  period  of  limi- 
tation has  elapsed  since  the  denial  or  repudiation  by  the  trustee  of  the 
trust  obligation.' ' 

In  Paschall  v.  Hinderer,  28  Ohio  St.  568,  580,  the  court  say  : 

"He  nowhere  claims  that  his  possession  was  openly  and  avowedly 
in  repudiation  of  his  trust  relation  to  the  property.  Until  he  does  so, 
the  occupancy  will  be  presumed  to  be  in  fulfillment  of  the  trust,  and 
not  in  derogation  of  it." 

And  near  the  bottom  of  the  same  page: 

"What  constitutes  a  stale  equity  is  a  vexed  question  hardly  sus- 
ceptible of  accurate  definition.  Length  of  time  alone  is  not  a  test  of 
staleness." 

See,  also,  Rucker  v.  Maddox,  114  Ga.  899  [41  S.  E.  Rep.  68]  ; 
Teasley  v.  Bradley,  110  Ga.  497  [35  S.  E.  Rep.  782;  78  Am.  St.  Rep. 
113]  ;  22  Am.  &  Eng.  Enc.  Law  (2  ed.)  1243,  notes  2  and  3. 

It  is  assumed,  in  the  case  at  bar,  that  the  wife  assented  to  the  hus- 
band's possession.  Such  being  the  case,  it  is  presumed,  in  law,  that 
it  was  possession  in  a  trust  capacity,  and  this  capacity  continues  until 
the  contrary  appears;  and  the  authorities  cited  show  that  neither  the 
statute  of  limitations,  nor  anything  analogous  thereto,  can  prejudice 
the  wife's  position. 

Did  the  wife's  election  to  take  under  her  husband's  will  bar  plain- 
tiff's claim?  I  think  this  question  also  must  be  answered  in  the  nega- 
tive. It  will  be  remembered  that  the  will  of  Samuel  Mills  provided  for 
the  payment  of  debts,  and  then  made  provision  in  lieu  of  dower  in  his 
property.  The  will  was  certainly  not  ambiguous,  nor  was  there  any 
room  for  construction.  It  is  plain  on  its  face.  The  election  of  the 
widow  was  to  take  the  benefit  of  clause  2  rather  than  her  dower  interest 
in  his  estate.  The  wife  did  not  elect  as  creditor,  but  as  widow,  and 
there  was  nothing  on  the  face  of  the  will  "to  indicate  the  unmistakable 
intention  of  Samuel  Mills  to  dispose  of  property"  belonging  to  his 
wife.  Her  election,  then,  could  not  have  referred,  in  any  way,  to  her 
property.  And  consequently  her  election  as  widow  was  not  incompat- 
ible with  her  claim  as  creditor,  and  it  could  not  prejudice  her  rights 
as  such.  Since  the  will  does  not,  on  its  face,  clearly  and  unmistakably 
show  that  the  testator  was  undertaking  to  dispose  of  the  property  of 
Mrs.  Mills,  it  would  make  no  difference  what  Mrs.  Mills  may  have  said 
at  the  time  of  her  election,  nor  would  any  extraneous  fact  be  permitted 
to  alter  the  record  of  the  election.     The  record  speaks  as  to  what  her 
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election  was,  and  her  rights  were  fixed.  As  stated,  under  the  law,  she 
must  be  held  to  have  elected  to  take  the  provisions  of  clause  2  instead 
of  her  one-third  interest  or  dower.  To  hold  otherwise  would  be,  in 
effect,  to- undertake  to  make  a  new  will  for  Samuel  Mills.  For  when 
he  said  that  he  desired  his  debts  to  be  paid,  to  quote  the  language  of 
Judge  Mclllvaine,  in  Bowen  v.  Bowen,  34  Ohio  St.  164, 

"It  would  indeed  be  hazardous  to  say  that  the  testator,  when  he 
gave  this  direction,  did  not  intend  to  include  the  debt  of  his  wife,  which 
was,  by  far,  the  largest  outstanding  and  undisputed  debt  against  hini 
or  his  estate." 

In  1  Underbill,  Wills  Sec.  451,  it  is  said: 

"The  same  rules  and  principles  are  applicable  to  a  legacy  given 
by  a  husband  to  a  wife  to  whom,  at  the  date  of  the  execution  of  the  will, 
he  is  indebted.  A  provision  in  the  will  attached  to  a  gift  of  real  or 
personal  property  to  the  widow  of  the  testator,  that  it  is  in  lieu  of 
dower  and  of  all  other  claims  against,  or  interest  in,  the  estate  of  the 
testator,  will  not  be  sufficient  to  constitute  the  gift  a  satisfaction  of  a 
debt  which,  at  the  date  of  the  will,  is  due  from  the  testator  to  his  wife, 
particularly  where  the  will  also  directs  that  the  debts  of  the  testator 
shall  be  paid  and  makes  provision  for  that  purpose." 

In  Denny  v.  Denny,  supra,  the  court  makes  clear  the  language  that 
is  necessary  to  be  employed  where  one  undertakes  to  dispose  of  prop- 
erty other  than  his  own,  to  call  for  an  election.  See  also  Konvalinka  v. 
Schleget,  104  N.  Y.  125  [9  N.  E.  Rep.  868;  58  Am.  Eep.  494] ;  Taylor 
v.  Taylor,  4  Jur.  (N.  S.)  1218;  Russell  v.  Mintun,  42  N.  J.  Eq.  123  [7 
Atl.  Rep.  342].  And  in  Charch  v.  Charch,  57  Ohio  St.  561,  580  [49  N.  E. 
Rep.  408] ,  the  court  to  my  mind,  lays  down  the  rule  that  must  govern 
the  state  of  facts  presented  in  the  instant  case: 

"If  the  provision  in  question,  taken  in  connection  with  the  whole 
will,  will  reasonably  admit  a  construction  not  involving  a  disposition 
of  such  property,  that  construction  must  prevail.  In  order  to  create 
the  necessity  for  an  election,  there  must  appear  upon  the  face  of  the 
will  itself  a  clear,  unmistakable  intention  on  the  part  of  the  testator  to 
dispose  of  property  which  is  in  fact  not  his  own.  The  language  must 
be  so  clear  as  to  leave  no  doubt  as  to  the  testator's  design." 

See  also  Sucker  v.  Maddox,  114  Ga.  899  [41  S.  E.  Rep.  68] ;  11  Am. 
&  Eng.'Enc.  of  Law  (2  ed.)  65,  68,  and  caseg  under  note  3,  page  68; 
Owsley  v.  Price,  26  O.  C.  C.  260,  wherein  Hibbs  v.  Insurance  Co.  40 
Ohio  St.  543,  relied  on  by  the  defendant  herein  is  distinguished  and 
Charch  v.  Charch,  supra,  is  followed. 

There  remains  but  one  question: 

Has  the  husband,  or  defendant  herein,  who  stands  in  his  place, 
sustained  the  burden?  Has  assent  to  ownership  been  proven  by  direct 
evidence!    What  amount  of  evidence  is  required?    Will  a  mere  pre- 
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ponderance  suffice,  or  must  the  evidence  to  establish  the  gift  be  clear 
and  convincing? 

Even  if  the  mere  preponderance  would  be  sufficient  to  establish 
a  gift  inter  vivos,  I  cannot  say  that  that  preponderance  lies  with  the 
defendant.  Since  the  wife  was  not  bound  to  speak  "at  the  risk  of  cre- 
ating trouble  in  her  family* '  (Newton  v.  Taylor,  supra),  her  silence 
throughout  all  these  years  could  not  be  construed  against  her.  And 
while  she  may  have  assented  to  possession,  nothing  may  be  inferred 
from  that  as  an  assent  to  ownership.  An  assent  to  ownership  may  not 
be  implied  from  mere  silence.  She  was  not  compelled  to  demand  her 
property,  and  although  she  did  many  things  that  unquestionably  show 
assent  to  the  husband's  possession,  I  do  not  think  it  can  be  said  that 
there  is  anything  to  indicate  her  intention  to  let  her  husband  become 
absolutely  possessed  of  the  title. 

On  the  other  hand,  we  have  the  admissions  of  Samuel  Mills,  after 
he  acquired  possession,  that  he  had  money  of  his  wife's  to  invest,  and 
also  that  it  was  intended  to  live  up  to  the  interest,  and  not  the  prin- 
cipal. Even  if  these  admissions  are  to  be  accorded  but  little  weight, 
because  of  the  interestedness  of  the  witnesses,  the  lapse  of  time,  the 
fact  that  they  may  have  referred  to  other  property,  although  it  does 
not  appear  that  the  wife  had  any  other  property,  what  is  there  to  in- 
dicate assent  on  the  part  of  the  wife  to  ownership  in  the  husband? 
The  statements  made  during  Mr.  Mills's  lifetime  by  Mrs.  Mills  her- 
self that  "Everything  I  have  is  pa's"  or  "Everything  I  have  is  Ella's/' 
might  well  be  taken  to  mean  assent  to  a  mere  possession,  and  are  not 
sufficiently  definite  to  indicate  transmission  of  title  to  either  one.  Such 
language  may  also  be  taken  to  refer  to  a  loan.  As  illustrating  the  use 
of  the  phrase,  "Everything  is  pa's"  or  "Everything  is  Ella's,"  we 
may  take  the  evidence  of  Charlotte  G.  Miller,  record  page  16,  "I  know 
when  her  daughter,  Mrs.  John  Miller  (Ella),  was  using  some  of  her 
things  or  wearing  some  of  her  clothes,  Mrs.  John  Miller  would  say 
'This  is  ma's,'  and  she  would  say  'No,  everything  I  have  is  Ella's.'  " 
Could  sueh  language  fairly  be  construed  to  imply  "fixed  intention  by 
the  donor  irrevocably  to  divest  herself  of  dominion  or  control  of  the 
subject-matter  at  that  very  time?"  Allen  West  Commission  Co.  v. 
Grumbles,  129  Fed.  Rep.  287.  See  also  Bolin,  In  re,  136  N.  Y.  177,  180 
[32  N.  E.  Rep.  626]. 

And  yet  such  are  the  elements  that  are  necessarily  the  test  of  a 
gift.  The  same  test  is  to  be  applied  to  other  alleged  declarations  of 
Mrs.  Mills.  For  example,  when  she  said,  "There  are  not  two  pocket- 
books  in  this  family;  we  have  only  one,  and  that  is  pa's,"  such  state- 
ment might  well  be  taken  to  indicate  a  joint  Ownership ;  and  when  Mrs. 
Mills  stated  "I  am  glad  I  have  nothing  to  bother  me  that  way" — re- 
ferring to  houses  to  rent — the  language  might  just  as  well  be  taken  to 
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mean  that  she  was  glad  she  didn't  have  to  bother  in  managing  prop- 
erty, as  to  say  that  it  was  a  declaration  that  she  had  absolutely  no  in- 
terest, title  or  ownership  in  any  property. 

For  construction  placed  on  similar  declarations  and  phrases  where 
it  was  claimed  they  amounted  to  language  necessary,  to  establish  a  gift, 
and  were  held  insufficient,  see  Thompson  v.  Lynch,  29  Cal.  189,  191, 
192;  White  v.  Warren,  120  Cal.  332  [49  Pac.  Rep.  129;  52  Pac.  Rep. 
723]. 

In  other  words,  these  alleged  declarations  cannot  be  held  to  have  : 
established  her  intention  to  deprive  herself,  irrevocably,  of  authority  *» 
or  ownership  of  the  property  in  question.     See  Burns  v.  Burns,  132  ;  / 
Mich.  441   [93  N.  W.  Rep.  1077] ;  Dresser  v.  Zabriskie,  39  Atl.  Rep.  : 
1066;  Thompson  v.  West,  56  N.  J.  Eq.  660,  664  [40  Atl.  Rep.  197]. 

The  defendant,  however,  contends  that  to  prove  a  gift  inter  vivos 
the  evidence  should  be  clear  and  convincing,  and  reliance  is  had  on 
Flanders  v.  Blandy,  45  Ohio  St.  108  [12  N.  E.  Rep.  321].  If  such  rule 
is  to  be  applied,  then  certainly  the  burden  of  proof  is  not  sustained. 

I  am  free  to  say  that  I  have  not  reached  the  conclusion  in  this  case 
without  some  reluctance.  The  evidence  shows  that  the  relations  of 
Mrs.  Mills  and  her  stepdaughter  and  husband,  throughout  all  the  years, 
were  cordial.  And  yet  I  cannot  say  that  the  same  was  not  true  with 
reference  to  those  who  now  claim  as  her  beneficiaries.  To  hold  other 
than  I  have  would  mean  arbitrarily,  or  through  sympathy,  to  nullify  . 
a  will  solemnly  and  deliberately  made  and  executed  and  which  Mrs. 
Mills,  a  very  intelligent  woman,  not  only  never  destroyed  nor  revoked, 
but  seems  to  have  preserved  through  all  these  years.  Holding  as  I  do, 
I  am  compelled  to  give  effect  to  a  will  which,  despite  the  pleasant  re- 
lations between  Mrs.  Mills  and  her  stepdaughter,  takes  no  notice  of  the 
stepdaughter;  necessarily  so,  as  it  was  executed  probably  before  Mrs.  " 
Mills  thought  of  her  marriage  to  Mr.  Mills.  Unless  it  shall  be  deter- 
mined that  Franc  v:  Nirdlinger,  supra,  is  in  point,  and  Yokum  v.  Allen, 
supra,  shall  be  held  not  applicable;  that  the  wife  was  compelled  to 
speak,  or  her  silence  or  conduct  or  the  fragmentary  declarations  made 
by  her  shall  be  held  to  be  sufficient  to  establish  a  gift  inter  vivos, — suf- 
ficient to  prove  assent  to  ownership  divesting  Mrs.  Mills  absolutely  and 
irrevocably  of  all  interest  and  title  to  the  property  in  question,— ju- 
dicial subordination  is  such  that  I  feel  no  other  course  is  open,  and  I 
must  enter  judgment  for  plaintiff  for  $26,500  with  interest  from  the 
death  of  Mr.  Mills,  November  24,  1897 ;  and  it  is  so  ordered. 
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CONSPIRACY— INDICTMENT— MONOPOLIES. 

[Franklin  Common  Pleas.  November  30,  1906.] 
State  of  Ohio  v.  Crystal  Ice  Mfg.  &  Cold  Storage  Co. 

1.  Sufficiency  of  Allegation  of  Date  of  Formation  in  Indictment  against 
a  Trust. 

It  is  not  essential  to  an  indictment  for  forming  a  combination  in  restraint 
of  trade,  under  the  Valentine  antitrust  law,  that  it  should  state  the 
exact  date,  with  certainty,  upon  which  the  combination  was  effected,  and 
such  an  indictment  is  not  bad  for  indefiniteness  or  uncertainty  when  it 
charges  the  defendants  with  having  met  on  or  about  February  1,  1905, 
and  at  divers  times  between  that  date  and  June,  1906,  met  for  the  pur- 
pose of  forming  such  a  combination. 

2.  Formation  of  Trust  as  a  Separate  Offense, 

It  is  not  an  essential  to  the  offense  of  forming  a  monopoly  that  the  con- 
spiracy should  include  the  particular  means  to  be  used  to  attain  *the 
end  sought,  and  an  indictment  alleging  that  one  of  the  purposes  of  an 
alleged  monopoly  was  increasing  the  price  of  ice,  is  not  indefinite  in  that 
it  does  not  state  how  this  is  to  be  done. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Monopolies,"  §§  28-36. — Ed.] 

3.  Effect  of  Describing  Accused  as  Defendant. 

The  fact  that  the  persons  named   in   an   indictment  are  afterwards,  de- 
scribed as  defendants  does  not  vitiate  the  indictment,  as  being  indefinite 
and  uncertain. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Indictment  and  Information," 
§§  161-200.— Ed.] 

4.  What  is  Unlawful  Combination. 

Under  the  antitrust  law,  Lan.  7586  et  seq.  (B.  4427-1  et  seq.)t  it  is  an 
offense  to  form  a  combination  for  any  of  the  purposes  specified  in  the 
above  statutes,  independent  of  any  overt  act. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Monopolies,"  §§  28-41. — Ed.] 

[Syllabus  approved  by  the  court.] 

Motions  to  quash  indictment. 

K.  T.  Webber,  prosecuting  attorney,  for  plaintiff. 
Booth,  Keating  &  Peters,  for  defendants. 

BIGGER,  J. 

Motions  to  quash  the  indictment  have  been  filed  by  the  several  de- 
fendants. It  is  objected  that  the  indictment  is  so  indefinite  and  un- 
certain as  that  the  exact  nature  and  cause  of  the  accusation  against  the 
defendants  is  not  apparent  and  does  not  appear  from  the  indictment: 
and  that  it  Is  so  indefinite  on  account  of  the  surplusage  contained  there- 
in, that  the  defendants  are  not  advised  of  the  exact  nature  of  the  accusa- 
tion made  against  them. 

The  indictment  contains  but  one  count.  It  charges  that  the  de- 
fendants, naming  them,  and  describing  them  as  defendants,  on  or  about 
February  1,  1905,  and  at  divers  other  times  between  the  said  February 
1,  1905,  and  June  1,  1906,  the  particular  date  being  to  the  grand  jury 
unknown,  did  meet  and  come  together  at  the  said  county  of  Franklin, 
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ji  the  state  of  .Ohio,  for  the  purpose  and  with  the  intent  of  inducing 
each  and  all  of  said  defendants  to  engage  in  and  take  part  in  the  con- 
spiracy against  trade  hereinafter  set  forth;  that  on  or  about  February 
1,  1906,  the  particular  date  to  the  grand  jury  unknown,  the  said  de- 
fendants, at  the  said  county  of  Franklin,  in  the  state  of  Ohio,  unlaw- 
fully did  combine  their  skill  and  acts  for  the  purposes  following,  to  wit : 
To  increase  the  price  of  a  certain  commodity,  to  wit,  ice,  to  the  pur- 
chasers and  to  the  customers  in  the  city  of  Columbus,  and  in  said  Frank- 
lin county,  to  prevent  competition  in  the  sale  of  a  certain  commodity, 
to  wit,  ice,  among  themselves  and  others,  in  the  city  of  Columbus,  and 
in  said  county  of  Franklin,  to  fix  at  a  certain  common  standard  figure, 
the  price  of  a  certain  commodity,  to  wit,  ice,  to  the  purchasers  and 
consumers  thereof,  whereby  the  price  of  said  commodity,  to  wit,  ice, 
should  be  established  in  the  city  of  Columbus  and  in  said  county  of 
Franklin,  and  be  controlled  by  said  combination,  and  the  indictment 
concludes  as  follows: 

"And  so  the  jurors  of  the  grand  jury  aforesaid,  upon  their  oaths 
as  aforesaid,  do  say  that  the  defendants,  and  each  of  them,  at  the 
county  of  Franklin  aforesaid,  on  or  about  the  first  day  of  February, 
19067  the  particular  date  being  to  the  grand  jury  unknown  as  afore- 
said, by  so  unlawfully  combining  their  skill  and  acts  as  aforesaid,  for 
the  purposes  aforesaid,  did  engage  in  and  take  part  in  a  conspiracy 
against  trade,  contrary  to  the  statute  in  such  cases  made  and  provided 
and  against  the  peace  and  dignity  of  the  state  of  Ohio." 

This  conclusion  of  the  grand  jury  adds  nothing  to  the  statement  of 
facts  contained  in  the  indictment,  but  is  only  the  conclusion  of  the 
grand  jury  from  the  matters  found  and  stated  by  the  grand  jurors  in 
the  indictment,  and  may  therefore  be  disregarded,  upon  the  considera- 
tion of  the  question  of  the  sufficiency  of  the  matters  stated  in  the  in- 
dictment as  constituting  an  offense  under  the  statute. 

Is  this  indictment  so  indefinite  and  uncertain  as  that  it  does  not 
advise  the  defendants  clearly  of  the  offense  charged  against  them,  or 
does  it  contain  so  much  surplusage  as  to  obscure  the  real  charge  ?  The 
charge  is,  that  these  various  persons  natural  and  artificial,  on  or  about 
February  1,  1906,  did  combine  their  skill  and  acts  for  the  specific  pur- 
pose named  ki  the  indictment  and  which  are  declared  by  the  statute 
to  constitute  a  trust  and  to  be  a  conspiracy  against  trade.  Time  is  not 
of  the  essence  of  this  offense  unless  by  virtue  of  Lan.  7586  (B.  4427-4), 
which  makes  each  day 's  violation  of  the  provisions  of  the  statute  a 
separate  offense. 

It  is  stated  in  this  indictment  that  upon  a  particular  day,  the  exact 
date  not  being  known  to  the  grand  jurors,  but  about  February  1,  1906, 
this  combination  was  entered  into.    It  is  certainly  not  essential  to  such 
41  Dec.  Vol.  17 
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an  indictment  that  the  grand  jurors  must  be  able  to  state  the  exact  date 
with  certainty  upon  which  this  combination  was  effected.  They  state 
the  exact  date  is  to  them  unknown.  Neither  do  I  see  how  the  indictment 
is  indefinite  because  it  is  stated  that  the  persons  named  did  meet  upon 
certain  other  dates  for  the  purpose  of  inducing  each  and  all  of  them  to 
engage  in  the  conspiracy  described  in  the  indictment.  It  would  cer- 
tainly not  make  an  indictment  for  murder  in  the  first  degree  indefinite 
or  uncertain,  if  it  were  to  allege  that  the  defendant  had  deliberated 
upon  the  commission  of  the  crime  upon  certain  days  preceding  its  com- 
mission. It  is  sufficient  to  state  that  it  was  deliberated  upon,  and  it 
would  not  have  the  effect  to  render  it  indefinite  if  it  were  averred  that 
the  defendant  had  deliberated  at  divers  times  previous  to  the  commis- 
sion of  the  crime.  It  is  objected  that  this  indictment  charges  that  they 
met  for  this  purpose  up  to  June  1,  1906,  or  for  a  period  of  four  months 
after  it  is  alleged  the  illegal  combination  was  formed.  It  is  certainly 
manifest  that  persons  could  not  meet  together  to  induce  each  other  to 
do  something  after  they  had  done  it.  Upon  trial  such  evidence  would 
not  be  competent.  But  it  is  only  surplusage  and  cannot  make  the  charge 
indefinite.  It  would  certainly  be  competent,  as  a  matter  of  evidence, 
to  show  that  at  certain  times,  previous  to  the  time  when  it  is  alleged 
they  entered  into  this  combination,  these  individuals  had  met  together 
for  the  purpose  of  inducing  each  other  to  enter  into  it. 

It  would  not  be  conclusive  evidence,  doubtless,  that  such  combina- 
tion was  entered  into,  but  it  would  certainly  be  competent  evidence, 
tending  to  show  it,  as  disclosing  a  disposition  and  desire  to  do  so,  which 
with  other  evidence,  might  be  sufficient  to  warrant  a  jury  in  finding 
that  it  was  entered  into.  I  am  unable  to  see  how  any  indefiniteness  can 
arise  by  reason  of  this  averment. 

It  is  said  it  is  indefinite  because,  while  it  charges  that  one  of  the 
purposes  of  the  combination  was  to  increase  the  price  of  ice,  it  does  not 
state  how  this  was  to  be  done,  but  it  is  not  essential,  as  I  view  it,  to  the 
statement  of  an  offense,  that  the  conspiracy  should  have  included  the 
particular  means  to  be  used  to  that  end.  That  may  have  been  left  for 
future  determination.  But  if  the  purpose  of  the  combination  was  to 
do  this,  it  is  made  unlawful  without  regard  to  the  particular  means  to  be 
employed.  The  same  may  be  said  as  to  the  charge  that  one  of  the  pur- 
poses was  to  prevent  competition.  The  particular  means  to  that  end 
may  not  have  been  determined  upon  but  a  combination  for  that  purpose 
is  made  unlawful.  But  it  is  objected  that  the  indictment  is  indefinite 
because  it  charges  that  the  purpose  was  to  prevent  competition  between 
themselves  and  others,  without  naming  the  others.  Here  again  it  would 
not  be  essential  in  my  judgment  to  the  statement  of  an  offense  to  charge 
the  names  of  the  other  persons,  for,  non  constat,  but  that  the  others, 
who  might  be  competitors,  were  unknown  even  to  those  charged  with 
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being  members  of  the  conspiracy.  The  term  is  in  my  opinion,  suffi- 
ciently comprehensive  in  itself  to  include  all  others  engaged  in  the  eame 
business. 

The  gist  of  this  offense  is  not  the  particular  act  done  under  the 
conspiracy,  but  the  formation  of  the  conspiracy,  and  I  think  it  is  suf- 
ficiently descriptive  in  its  purposes  to  advise  the  defendants  of  what 
they  are  to  meet.  The  offense  under  the  statute  is  the  unlawful  com- 
bination of  skill  and  acts  for  this  purpose.  The  particular  means  to  be  j 
employed  to  accomplish  the  unlawful  purposes  may  not  have  been 
agreed  "upon  and  are  not  in  my  opinion  essential  to  the  statement  of  an 
offense  under  the  statute.  The  gist  of  the  offense  is  the  formation  of  a 
combination  for  such  purpose.  It  is  the  purpose  which  is  made  unlaw- 
ful and  the  means  used  to  that  end  are  immaterial  and  may  be  one  thing 
at  one  date,  and  another  at  another  and  still  be  but  the  carrying  out  of 
a  single  unlawful  purpose  of  combination. 

It  is  also  objected  that  the  persons  named  in  the  indictment  are 
described  as  defendants.  It  is  probably  true  that  the  term  is  not  tech- 
nically correct,  but  does  it  result  in  any  indefiniteness  ?  After  the  per- 
sons are  named  in  the  indictment,  their  names  are  followed  by  this 
statement  "each  and  all  defendants  herein,"  and  they  are  afterwards 
referred  to  as  "said  defendants. ' '  I  do  not  see  how  any  indefiniteness 
results  from  this.  The  said  defendants,  after  they  are  described  as  each 
and  all  defendants,  certainly  include  all  that  are  named  and  so  de- 
scribed. 

It  is  further  objected  that  the  indictment  is  bad  for  duplicity.  I 
think  this  indictment  does  not  charge  more  than  one  offense.  The  of- 
fense charged  here  is  the  formation  of  a  trust  and  not  its  continuance, 
and  it  is  alleged  to  have  been  formed  upon  a  date  not  known  exactly  to 
the  grand  jurors,  but  stated  to  have  been  about  February  1,  1906.  This 
offense  is  unlike  the  indictment  recently  held  to  be  bad  upon  motion 
and  demurrer,  which  in  a  second  count  alleged,  with  a  continuendo,  the 
carrying  out  of  the  illegal  purposes  by  the  combination.  I  did  state  it 
as  my  opinion,  in  deciding  these  motions  and  demurrers,  that  this  would 
probably  not  render  an  indictment  subject  to  the  charge  of  duplicity. 
Whether  that  opinion  be  correct  or  not,  I  think  this  indictment  is  not 
open  to  that  objection,  as  it  does  not  state  the  carrying  out  of  the  illegal 
purposes  of  the  combination,  between  certain  dates  or  its  continuance 
for  any  length  of  time,  but  only  the  single  offense  of  the  formation  of 
an  illegal  combination  upon  a  date,  stated  to  be  about  February  1.  The 
carrying  out  of  the  purposes  of  such  an  illegal  combination  is  made  a 
separate  offense  under  the  statute,  but  this  indictment  does  not  charge 
that  the  conspiracy  was  carried  out.  It  is  said  that  there  is  no  statement 
of  any  overt  act  on  the  part  of  the  defendants  in  the  carrying  out  of 
the  illegal  purposes  of  the  combination.    In  my  judgment  this  statute 

Digitized  by  VjOOQIC 


044  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Franklin  Common  Pleas. 

makes  it  an  offense  to  form  such  a  combination  for  the  purposes  stated, 
independent  of  any  overt  acts.  At  common  law,  no  overt  act  was  es- 
sential to  the  offense  of  conspiracy. 

As  was  said  by  Lyon,  Judge,  in  the  case  of  State  v.  Crowley,  41 
Wis.  271,  277  [22  Am.  Rep.  719]  : 

"The  offense  of  conspiracy,  in  one  respect,  is  doubtless  peculiar. 
It  may,  unlike  most  offenses,  be  committed  without  any  overt  act.  A 
criminal  purpose  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  crim- 
inal means,  mutually  assented  to  or  agreed  upon  by  two  or  more  per- 
sons, may,  by  such  assent  and  agreement,  ripen  into  a  crime,  although 
no  act  be  done  in  pursuance  of  it. ' ' 

By  the  terms  of  this  statute  the  formation  of  a  trust  or  conspiracy 
against  trade  is  made  penal,  although  its  purposes  are  not  carried  out. 
This  is  plain  from  the  language  of  the  statute.  A  combination,  whose 
purpose  is  to  do  the  things  forbidden  in  the  future,  is  denounced  by  the 
statute.  It  is  made  an  offense  to  enter  such  a  combination,  to  make 
or  enter  into,  or  execute  or  carry  out  any  contracts,  obligations  or 
agreements  of  any  kind  or  description,  by  which  they  shall  combine  or 
have  combined  themselves,  not  to  sell,  etc.  The  carrying  out  of  the 
unlawful  purposes  stated  in  the  statute  is  made  a  separate  offense  by 
the  terms  of  Lan.  7589  (B.  4427-4). 

It  is  objected  that  the  capacity  in  which  the  defendants  are  charged 
with  taking  part,  is  not  stated.  It  is  true  that  Latf.  7589  (B.  4427-4) 
makes  it  an  offense  to  carry  out  the  purposes  of  such  illegal  combina- 
tion, whether  the  person  so  doing  acts  as  principal,  manager,  director, 
agent,  servant  or  employer,  or  in  any  other  capacity;  but  I  do  not 
think  this  would  make  it  necessary  to  state  in  an  indictment  in  what 
capacity  he  acted :  if  he  was  personally  charged  with  offending  against 
the  statute,  and  it  should  appear  that  he  acted  in  either  of  these  capac- 
ities, he  would  be  liable  to  the  penalties  of  the  statute. 

This  provision  of  Lan.  7589  (B.  4427-4),  it  is  also  to  be  observed, 
relates  only  to  the  carrying  out  of  the  purpose  of  the  combination,  and 
these  defendants  are  not  charged  with  carrying  out  of  the  purpose  of 
the  combination. 

The  objections  which  are  pointed  out  to  this  indictment  do  not 
seem  to  me  to  be  valid  objections  and  the  motions  are  overruled. 
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ATTACHMENT  AND  GARNISHMENT. 

[Hamilton  Common  Pleas,  February  14,  1907.] 
Margaret  McCartney  v.  Ed.  H.  Williams. 

1.  Effect  of  Redelivery  Bond  in  Attachment. 

A  debtor  has  the  right  under  Rev.  Stat  6494  (Lan.  10071),  of  the  magis- 
trates' code  and  under  Rev.  Stat  5529  (Lan.  9058)  of  the  civil  code  to 
deny  the  truth  of  the  grounds  of  attachment,  or  to  contest  the  attach- 
ment after  giving  a  redelivery  bond  as  therein  provided. 

[For  other  cases  in  point  see  1  Cyc.  Dig.,  "Attachment  and  Garnishment," 
55  454-466.— Ed.] 

2.  Effect  of  Bail  Bond  as  Releasing  Attachment. 

But  a  debtor  has  not  the  right,  after  giving  a  baiL  bond  to  release  the 
attachment  and  agreeing  to  perform  the  judgment  on  the  merits,  as 
provided  under  Rev.  Stat.  6513  (Lan.  10090)  or  under  Rev.  Stat.  5546 
(Lan.  9074),  to  thereafter  question  the  attachment  in  any  manner,  be- 
cause all  the  proceedings  thereunder  have  been  superseded  by  such  un- 
dertaking. 

[Syllabus  approved  by  the  court.] 

Appeal  from  justice  of  the  peace. 

J.  A.  Deasy,  for  plaintiff . 

E.  H.  Williams  and  J.  H.  McMakin,  for  defendant. 

PFLEGER,  J. 

This  proceeding  was  an  appeal  from  an  order  of  a  magistrate  over- 
ruling the  motion  of  the  defendant  to  discharge  an  attachment.  The 
plaintiff  objected  to  the  introduction  of  any  evidence  and  moved  to  dis- 
miss the  appeal  because  the  defendant  in  place  of  giving  a  redelivery 
bond  under  Rev.  Stat.  6494  (Lan.  10071),  executed  a  discharge  bond  to 
perform  the  judgment  under  Rev.  Stat.  6513  (Lan.  10090).  This  bond 
it  is  claimed  vacated  the  entire  proceedings  in  attachment  and  left  noth- 
ing from  which  an  appeal  could  be  taken.  These  sections  appear  to 
have  had  no  previous  construction  by  the  courts,  and  was  submitted 
upon  the  mere  language  of  the  statute.  A  diversity  of  opinion  exists 
on  the  construction  given  the  same  language  in  the  civil  code  governing 
proceedings  in  this  court. 

Revised  Statute  6494  (Lan.  10071),  of  the  magistrates'  code,  is 
exactly  similar  to  Rev.  Stat.  5529  (Lan.  9058)  relating  to  proceedings  • 
in  the  upper  court,  and  provides  for  a  redelivery  of  the  attached  prop- 
erty to  the  person  in  whose  possession  it  was  found  upon  the  execution 
of  a  bond  to  the  effect  "that  the  parties  to  the  same  are  bound,  in  double 
the  appraised  value  of  the  property,  that  the  property,  or  the  appraised 
value  in  money,  shall  be  forthcoming  to  answer  the  judgment  of  the 
court  in  the  action." 

Revised  Statute  6513  (Lan.  10090)  of  the  magistrates'  code  is  sim- 
ilar to  Rev.  Stat.  5545  (Lan.  9074)  of  the  statute  governing  actions  in 
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the  court  of  common  pleas,  both  of  which  sections  are  referred  to  by 
the  codifiers  as  the  method  for  "discharging  the  attachment,' *  and  pro- 
vide that  if  the  defendant  at  any  time  before  judgment  .execute  a  bond 
in  double  the  amount  of  the  plaintiff's  claim,  to  the  effect  that  the  de- 
fendant shall  perform  the  judgment  of  the  court,  the  attachment  shall 
be  discharged. 

The  interpretations  given  to  the  latter  section,  applicable  to  .pro- 
ceedings in  this  court,  will  therefore  be  not  only  in  point,  but  decisive 
of  similar  sections  in  the  magistrates'  oode. 

In  Meyers  v.  Smith,  29  Ohio  St.  120,  it  was  held  that  the  undertak- 
ing under  Rev.  Stat  5545  (Lan.  9074)  superseded  all  the  proceedings 
under  the  attachment.  The  earliest  case  to  the  contrary  is  that  of  Egan 
v.  Lumsden,  13  Dec.  Re.  103  (2  Disn.  168),  in  which  Judge  Storer  held 
that  the  execution  of  a  bond  to  perform  the  judgment  given  by  a  non- 
resident defendant  did  not  enter  his  appearance  nor  did  it  preclude  him 
from  contesting  the  creditor's  right  to  the  attachment;  that  the  legis- 
lature intended  to  furnish  the  debtor  with  a  means  to  prevent  great 
loss  to  his  property  by  giving  such  an  undertaking,  arguing  that  if  this 
were  not  so,  the  resort  to  an  unlawful  attachment  could  never  be  chal- 
lenged.   Then  follow  quotations  from  two  New  York  cases. 

Nothing  is  mentioned  of  the  right  of  the  debtor  to  give  a  forthcom- 
ing bond,  which  should  have  solved  the  doubt  in  the  mind  of  the  court 
regarding  a  sufficient  remedy  for  releasing  the  attached  property  and 
of  contesting  the  attachment. 

The  next  case  giving  a  like  construction  is  that  of  Saxton  v.  Ply- 
mire,  2  Circ.  Dec.  118  (3  R.  209),  decided  by  Judge  Shauck  while  on 
the  second  circuit,  citing  the  same  New  York  cases  and  following  the 
same  argument.  Meyers  v.  Smith,  supra,  is  cited  as  favoring  rather 
than  repelling  the  contention  that  the  defendant  may  nevertheless  ob- 
ject to  the  validity  of  the  attachment  proceedings  after  giving  the  bail 
bond  to  perform  the  judgment.  The  reference  made  to  the  answer  of 
the  garnishees  was  a  mere  dictum.  It  was  argued  in  the  Saxton  case  that 
Rev.  Stat.  5562  (Lan.  9091)  gave  the  defendant  the  right  at  any  time 
before  judgment  to  move  to  discharge  the  attachment  and  that  it  in 
terms  applied  to  Rev.  Stat.  5529  (Lan.  9058)  or  to  a  discharge  bond 
under  Rev.  Stat.  5545  (Lan.  9074).  This  section  has  reference  solely 
to  cases  where  the  attachment  has  not  been  superseded.  Upon  a  parity 
of  reasoning  the  court  might  under  Rev.  Stat.  5556  (Lan.  9085)  enforce 
the  delivery  of  property  against  the  sureties,  and  under  Rev.  Stat.  5557 
(Lan.  9086),  order  the.  sheriff  to  repossess  himself  because  they  are 
equally  general  in  their  nature.  These  very  sections  have  been  held  by 
the  Supreme  Court  in  ButJedge  v.  Corbin,  10  Ohio  St.  478,  485,  to  be 
applicable  to  the  undertaking  under  51  O.  L.  57,  Sec.  199  (Rev.  Stat. 
i29;  Lan.  9058),  which  undertaking  it  was  determined  was  "not  for 
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the  delivery  of  the  property,  or,  in  default,  to  pay  the  judgment  merely, 
but,  in  default  of  delivering  the  property,  to  pay  the  value  thereof.  The 
party  to  whom  the  sheriff  so  redelivers  it,  thereby  receives  and  holds 
itras  the  bailee  of  the  sheriff ;  and  the  property  is  still,  in  contemplation 
of  law,  in  the  possession  of  the  sheriff,  so  far  as  subsequent  attaching 
creditors  are  concerned." 

Reference  is  made  by  Judge  Shauck  to  Fortman  v.  Rottier,  8  Ohio 
St.  548  [72  Am.  Dec.  606],  which  is  also  a  mere  dictum,  and  in  which 
the  construction  of  this  section  was  in  no  way  involved,  and  to  Alexan- 
der v.  Jacoby,  23  Ohio  St.  358,  in  which  a  redelivery  bond  had  been 
given,  under  Rev.  Stat.  5529  (Lan.  9058),  and  the  right  to  contest  the 
attachment  by  reason  thereof  was  recognized.  The  bond  in  the  latter 
case  was  not  given  to  discharge  the  attachment  but  as  the  statute  states 
to  release  the  property,  and  the  right  to  contest  the  attachment  was 
therefore  not  waived. 

The  same  circuit,  in  Boss  v.  Miller,  3  Circ.  Dec.  658  (7  R.  51),  fol- 
lowed the  decision  of  Judge  Shauck  in  the-  case  of  Saxton  v.  Plymire, 
supra,  without  further  explanation  or  argument. 

Our  court  of  last  resort  has  never  directly  determined  the  point. 
Since  the  .above  opinions  were  published  it  has  however  rendered  deci- 
sions emphasizing  the  difference  between  these  two  bonds. 

In  Boot  v.  Bailway,  45  Ohio  St.  222,  228  [12  N.  E.  Rep.  812],  it 
held  that  under  Rev.  Stat.  5529  (Lan.  9058)  the  bond  was  merely  a 
"forthcoming"  undertaking  which  took  the  place  of  the  property,  and 
which  became  the  security  of  the  creditor. 

In  Jaxjne  v.  Piatt,  47  Ohio  St.  262  [24  N.  E.  Rep.  262;  21  Am.  St. 
Rep.  810],  it  was  held  that  the  bail-bond  under  Rev.  Stat.  5545  (Lan. 
9074),. took  the  place  of  the  attachment  proceedings,  and  on  page  269 
the  personal  stipulation  and  liability  of  the  sureties  in  the  undertaking 
was,  that  the  defendant  shall  perform  the  judgment  of  the  court,  which 
implies  the  judgment  in  the  action;  on  page  270,  "This  object,  as" we 
have  seen,  is  to  enable  the  defendant  to  substitute  for  the  attachment  a 
security  which  should  be  available  to  the  plaintiff  upon  the  recovery  of 
a  judgment;"'  and  again,  on  page  272,  "And  a  fair  interpretation 
*  *  *  would  hold  the  term,  'this  action/  to  mean  the  suit  then  pend- 
ing between  the  parties.' ' 

In  American  Cigar  Co.  v.  Mayer,  68  Ohio  St.  623-633  [67  N.  E. 
Rep.  1063],  the  court  said  that  the  condition  «of  the  obligation  under 
this  section  was  as  the  law  requires  "to  perform  the  judgment  of  the 
court  when  the  case  has  been  heard  on  its  merits.' ' 

If  therefore  the  defendant  who  gave  the  undertaking  to  perform 
the  judgment  on  the  merits  could  thereafter  successfully  contest  the 
attachment  proceedings  he  could  violate  both  the  letter  and  spirit  of  his 
bond  by  insisting  that  he  did  not  mean  to  perform  the  judgment  on  the 
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merits,  but  only  the  judgment  in  the  attachment  proceedings,  and  thus 
rid  himself  of  an  obvious  liability.  There  might  be  some  room  for  dis- 
pute if  no  other  provision  to  release  the  attached  property  had  been 
enacted,  and  the  interpretations  given  similar  laws  in  other  states  sup- 
porting this  right  to  contest  the  attachment  upon  the  giving  of  such  a 
bond  is  based  upon  the  absence  of  a  provision  giving  the  debtor  such 
permission  on  a  forthcoming  bond.  Our  code  has  given  the  defendant 
the  privilege  of  executing  this  redelivery  bond  which  took  the  place  of 
the  property  only,  and  which  gave  the  defendant  right  to  contest  all 
the  proceedings  in  the  ancillary  proceedings  in  attachment.  There  is  no 
ambiguity  in  the  language  of  the  two  sections  and  the  codifiers  have 
properly  indexed  them. 

The  same  distinction  is  made  in  4  Cyc.  684,  under  the  head  of 
" Effect  of  the  lien  of  attachment, ' '  by  giving  either  a  "forthcoming" 
bond  or  a  bond  to  secure  "the  judgment.  On  page  687  under  the  head  of 
4 'Upon  right  to  question  attachment"  is  found  the  following: 

"  A  bond  for  the  redelivery  or  forthcoming  of  the  property  or 
which  does  not  dissolve  or  discharge  the  attachment  will  not  prevent  de- 
fendant from  moving  thereafter  to  discharge  the  same.  So  where  the 
bond,  without  judicial  order  to  quash  it,  operates  only  to  release  the 
seizure,  defendant  is  not  precluded  by  such  bond  from  moving  to  dis- 
miss, and  a  replevy  bond  does  not  preclude  defendant  from  traversing 
the  truth  of  the  grounds  of  attachment,  or  from  moving  to  dismiss  the 
attachment.  A  dissolution  or  discharge  bond,  or  a  bond  conditioned  to 
perform  the  judgment,  operates  to  discharge  the  attachment  altogether, 
rendering  immaterial  the  validity  of  the  grounds  thereof  and  making 
the  obligors  unconditionally  liable.  .  The  giving  of  such  a  bond  is  held 
to  constitute  a  waiver  on  the  part  of  attachment  defendant  of  his  right 
to  move  for  a  dissolution  of  the  attachment  thereafter,  or  of  traversing 
the  grounds  thereof,  the  case  standing  as  if  no  attachment  had  been 
issued.' ' 

The  exceptions  to  the  rule  are  as  in  Arkansas,  where  no  other  pro- 
vision is  made  to  obtain  possession  of  the  property.  Earlier  cases  so 
holding  were  later  distinguished  in  Ferguson  v.  Glidewell,  48  Ark.  195 
[2  S.  W.  Rep.  711]  :  or  where  the  bond  is  conditioned  to  pay  such  sum 
as  may  be  found  to  be  a  lien  upon  the  property  and  not  to  pay  any  judg- 
ment that  may  be  rendered,  is  not  a  waiver  of  defects  in  the  service 
(Reynolds  v.  Marquette,  125  Mich.  445  [84  N.  W.  Rep.  628] )  ;  or  where 
the  statute  expressly  gives  the  right  notwithstanding  the  execution  of 
such  a  bond  as  in  Winters  v.  Pearson,  72  Cal.  553  [14-  Pac.  Rep.  304] ; 
or  as  in  New  York,  where  it  appeared  that  the  statute  provided  that  de- 
fendant might  move  "in  all  cases"  for  the  discharge  of  an  attachment. 
Garlutt  v.  Banff,  15  Abb.  Pr.  189. 

The  same  distinction  is  made  between  a  bail  and  redelivery  bond  in 
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3  Am.  &  Eng.  Enc.  Law  (2  ed.)  231,  that  the  former  dissolves  the  at- 
tachment and  converts  what  was  originally  an  action  in  rem  into  an  ac- 
tion in  personam,  while  by  the  latter  the  property  is  merely  replevied 
and  is  still  regarded  as  being  in  legal  custody,  the  condition  of  the  bond 
requiring  the  return  of  the  property  whenever  legally  demanded.  By 
its  execution  no  dissolution  of  the  attachment  is  effected.  In  some  states 
the  execution  of  a  bond  to  dissolve  the  attachment  is  held  to  operate  as 
an  estoppel  upon  the  obligors  to  deny  the  sufficiency  of  the  grounds  of 
attachment  or  the  regularity  of  the  proceedings;  while  in  others,  the 
contrary  is  held. ' ' 

Another  argument  might  well  be  made  as  to  the  construction  here 
given.  Revised  Statute  6494  (Lan.  10071)  relating  only  to  redelivery 
bonds  provides  that  the  defendant  may  make  a  motion  to  dissolve  the 
attachment  or  release  the  property,  which  if  overruled,  may  be  appealed 
by  him  to  the  court  of  common  pleas.  Revised  Statute  6513  (Lan. 
10090)  referring  to  bail  bonds  has  no  such  provision  and  gives  no  such 
right  of  appeal. 

I  am  not  inclined,  therefore,  to  follow  the  decision  in  the  superior 
or  the  circuit  court  of  the  second  district  and  shall  only  do  so  when  our 
own  circuit  or  supreme  court  holds.  The  objection  to  the  introduction 
of  evidence  on  appeal  is  sustained  and  the  motion  to  dismiss  the  appeal 
is  granted. 


LIMITATION  ON  BOND  ISSUE— MUNICIPAL  CORPORATIONS. 

[Mercer  Common  Pleas,  November  17,  1906.] 

*J.  F.  Smith  v.  Rockford  (Vil.)  et  al. 

1.  Right  op  Taxpayer  to  Enjoin  Abuse  of  Bond  Issuing  Authority. 

The  right  of  a  taxpayer  to  bring  an  action  to  enjoin  a  threatened  abuse 
of  corporate  power  was  not  created  by  the  municipal  code,  nor  is  it 
restricted  to  property  owners  in  cities,  but  when  occasion  arises  is  equally 
available  to  one  owning  property  in  a  village. 

[For  other  cases  in  point,  see  "Injunction,'*  §§  731-804. — Ed.] 

2.  Limitation  op  Bond  Issue  for  Public  Improvement. 

The  limitations  of  Sec.  100  of  the  municipal  code  and  Longworth  bond  act, 
which  is  in  effect  a  part  of  that  section,  are  controlling  upon  city  and 
village  councils  in  the  issue  of  bonds  to  pay  the  corporation's  share  of 
street  and  sewer  improvements  and  intersections,  provided  for  in  Sec. 
53  of  the  municipal  code;  unless  authorized  by  the  electorate,  therefore, 
such  issues  must  be  restricted  for  any  one  fiscal  year  to  1  per  cent  of  the 
amount  of  taxable  property  within  the  corporation  and  on  the  tax  dupli- 
cate. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations," 
fi§  3060-3085.— Ed.] 

[Syllabus  approved  by  the  court] 

Injunction. 

♦Affirmed  on  appeal,  Smith  v.  Rockford,  29  O.  C.  C.  000;  decision  on  motion 
for  temporary  injunction,  Smith  v.  Rockford,  17  Dec.  214. 
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J.  F.  Loree  and  R.  E.  Layton,  for  plaintiff. 

Mauk  &  Jackson,  J.  D.  Johnson  and  Harry  Conn,  for  defendants. 

MATHERS,  J. 

This  is  an  -action  by  a  taxpayer  of  the  village  of  Rockford,  seeking", 
in  behalf  of  the  village,  to  enjoin  a  threatened  alleged  abuse  of  cor- 
porate power  by  the  village  council,  and  the  carrying  out  of  certain  con- 
tracts, alleged  to  be  illegal,  by  some  of  the  defendants  who  are  contrac- 
tors with  the  village  for  the  street  and  sewer  improvements  hereinafter 
mentioned. 

The  right  of  the  plaintiff  to  sue  in  this  behalf  was  questioned  at 
the  hearing.  It  was  urged  that  the  municipal  code  only  provides  for 
such  actions  as  this  in  the  case  of  cities,  but  makes  no  such  provision 
where  villages  are  involved.  That  wrould  be  a  strange  doctrine  which 
would  deny  to  a  citizen  the  equal  protection  of  the  laws  merely  because  he 
happened  to  live  in  a  village  instead  of  a  city.  The  provision  of  the  code 
in  the  case  of  cities  is  merely  a  regulation  of  a  right  which  a  taxpayer 
has  without  these  provisions.  They  do  not  create  the  right  to  appeal 
to  the  courts  for  the  vindication  of  rights.  This  right  exists  independ- 
ently of  those  statutes,  though,  since  their  passage,  the  courts  would 
doubtless  require  applications  to  be  made  subject  to  their  requirements. 
That  the  plaintiff  may  maintain  this  suit  is  abundantly  established  both 
in  reason  and  authority.  For  the  latter,  see  Pomeroy,  Equity  Jurispru- 
dence (2  ed.)  Sees.  276,  1345;  Dillon,  Munic.  Corp.  (4  ed.)  Sec.  914; 
Raynolds  v.  Cleveland,  13  Dec.  125;  Cincinnati  St.  By.  v.  Smith,  29 
Ohio  St.  291. 

The  council  of  the  village  of  Rockford,  in  Mercer  county,  has  taken 
action  to  improve  two  certain  streets  of  the  village,  by  grading,  paving 
and  draining  the  same,  and  to  assess  the  cost  thereof,  by  the  front  foot, 
on  the  lands  and  lots  "bounding  and  abutting"  thereon;  and  to  con- 
struct two  sewer  improvements  in  the  village  and  to  assess  the  cost  and 
expense  thereof,  in  proportion  to  benefits,  upon  the  bounding  and  abut- 
ting lots  and  contiguous  territory.  It  has  determined  to  pay  the  one- 
fiftieth  of  the  cost  of  each  improvement,  and  the  cost  of  intersections, 
by  a  levy  on  all  the  taxable  property  of  the  corporation.  It  proposes  to 
issue  bonds  in  anticipation  of  the  special  assessments  referred  to,  and 
to  issue  the  bonds  of  the  village  to  pay  its  said  share  of  the  improve- 
ments and  the  cost  of  the  intersections.  It  has  authorized  and  sold,  and 
will  deliver  to  the  purchasers,  unless  restrained,  $17,000  of  village  bonds 
to  raise  money  to  pay  the  village 's  share  and  the  cost  of  intersections ' 
aforesaid.  The  appraised  valuation  of  all  taxable  property  in  t^he  vil- 
lage is  $358,320,  and  1  per  cent  of  this  is  $3,583.20.  The  village  owns 
a  waterworks,  extensions  of  which  have  been  made  and  contracted  in- 
volving an  expenditure  of  $3,900,  and  bonds  in  the  sum  of  $2,000  have 
been  issued  in  this  behalf. 
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Plaintiff  contends  that  the  proposed  action  of  issuing  the  $17,000 
in  bonds,  as  aforesaid,  is  ultra  vires,  inasmuch  as  it  contravenes  96  0. 
L.  53,  Sec.  100  (Lan.  4017;  B.  1536-292)  and  the  act  of  April  29,  1902 
(95  O.  L.  318;  Rev.  Stat.  2835;  Lan.  4294),  known  as  the  Longworth 
bond  act.  These  provisions  of  the  statutes  inhibit  the  creation,  by  the 
council  of  a  municipal  corporation,  of  a  bonded  indebtedness  in  any  one 
fiscal  year  for  any  or  all  of  the  purposes  mentioned  in  the  act,  in  excess 
of  1  per  cent  of  the  total  value  of  all  property  in  the  corporation  listed 
and  assessed  for  taxation,  unless  such  excess  is  authorized  by  a  vote  of 
the  electorate. 

The  defendants  contend  that  the  proposed  issue  of  bonds  is  not  to 
be  made  under  96  O.  L.  53,  Sec.  100,  but  by  virtue  of  96  O.  L.  40,  Sec. 
53  (Lan.  3604;  B.  1536-213),  which  provides  that— 

"Any  city  or  village  is  hereby  authorized  to  issue  and  sell  its  bonds 
as  other  bonds  are  sold  to  pay  the  corporation's  part  of  any  improve- 
ment as  aforesaid"  referring  to  improvements  which  are  to  be  paid  for 
by  special  assessments  on  abutting  or  benefited  property,  "and  may 
levy  taxes  in  addition  to  all  other  taxes  authorized  by  law  to  pay  such 
bonds  and  the  interest  thereon.' ' 

They  contend  that  the  corporation  has,  by  law,  two  classes  of  pow- 
ers, one  general  and  the  other  special,  to  make  such  proposed  improve- 
ments; that  the  general  powers  are  enumerated  in  96  O.  L.  21,  Sec.  7 
(Lan.  3102 ;  B.  1536-100)  of  the  code,  among  which,  in  Subd.  18,  is  con- 
ferred power  to  improve  streets,  etc.,  and  in  Subd.  19,  is  conferred 
power  to  construct  and  to  keep  in  repair  sewers;  and  that  96  0.  L.  21, 
Sec.  7,  authorizes  council  to  provide,  by  ordinance  or  resolution,  for  the 
enforcement  and  exercise  of  .said  powers.  They  contend  that  these  so- 
called  "general  powers"  authorize  council  to  make  street  or  sewer  im- 
provements at  the  general  expense  of  the  corporation,  i.  e.,  pay  the  entire 
cost  and  expenses  thereof,  by  general  taxation ;  and  that  when  this  plan 
is  adopted,  and  then  only,  the  provisions  of  96  0.  L.  53,  Sec.  100,  of  the 
code  apply.  They  contend  that  the  so-called  "special  powers"  of  coun- 
cil are  conferred  in  96  0.  L.  26,  Sec.  9  (Lan.  3104;  B.  1536-102),  and 
that  in  the  fifth  subdivision  thereof  is  the  power  to  levy  and  collect 
special  assessments ;  that  the  sections  of  the  code  relating  to  special  as- 
sessments are  exclusive,  and  in  themselves  are  intended  to  delimit  a  plan 
for  the  construction  of  certain  improvements,  and  among  them  street 
and  sewer,  which  plan,  if  adopted  by  council,  is  not  subject  to  the  provi- 
sions of  96.0.  L.  53,  Sec.  100  (Lan.  4017;  B.  1536-292),  and  the  Long- 
worth  bond  act  (95  0.  L.  318;  Rev.  Stat.  2835;  Lan.  4294).  Their  con- 
tention is  based  on  the  theory  that  Sec.  100  and  the  Longworth  bond  act 
constitute  a  general  provision,  and  that  96  O.  L.  40,  Sec.  53,  is  a  special, 
one,  forming  an  exception  to  the  general  one,  and,  consequently,  outside 
of  and  not  to  be  affected  by  it. 
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In  the  second  division  of  the  code,  under  the  head  of  "Powers  of 
Municipalities,"  are  two  subheads:  the  first  being  "General  Powers," 
and  the  second  being  "Special  Powers."  Under  the  former  is  found 
96  0.  L.  21,  Sec.  7,  and  Subds.  18  and  19,  already  mentioned ;  and  under 
the  latter  is  found  96  0.  L.  26,  Sec.  9  and  the  fifth  subdivision  thereof 
above  mentioned.  Counsel  for  defendants,  who  made  the  principal  argu- 
ment, seemed  to  find  much  significance  in  this  division  of  powers,  con- 
tending that  Sec.  100  and  the  Longworth  bond  act,  being  a  general  pro- 
vision, could  only  relate  to  the  general  power  mentioned,  and  could  not 
affect  the  special  power,  which  was  governed  by  96  0.  L.  40,  Sec.  53,  re- 
lating to  bond  issues  on  account  of  special  assessments. 

The  infirmity  of  this  reasoning  is,  that  counsel  confuses  the  power 
conferred  to  secure  a  certain  end,  viz.,  the  power  to  make  the  improve- 
ments, with  the  power  conferred  to  adopt  a  means  to  that  end,  viz.,  to 
pay  for  the  improvements.  It  is  obvious  that  whether  an  improvement 
is  to  be  paid  for  by  general  taxation,  or  by  special  assessment,  in  either 
case  the  power  to  make  the  improvement  at  all  is  basic,  and  on  it  must 
rest  the  exercise  of  either  plan  of  payment.  So  that,  even  if  a  so-called 
"special  power"  is  to  be  exercised  in  paying  for  the  improvement,  as 
by  a  special  assessment,  yet  this  power  cannot  be  exercised  without  also 
exercising  the  so-called  "general  power"  to  authorize  or  make  the  im- 
provement. There  is,  therefore,  nothing  in  the  classification  of  municipal 
powers  into  general  and  special,  that  serves  as  a  foundation  for  the  con- 
tention that  96  0.  L.  40,  Sec.  53,  being  in  aid  of  the  delegation  of  the 
special  power  to  levy  and  collect  special  assessments  (Sec.  9,  Subd.  5), 
must,  for  that  reason,  be  an  exception  to  the  general  provisions  of  Sec. 
100  and  the  Longworth  bond  act,  which,  it  is  contended,  relate  only  to 
the  exercise  of  general  powers  (Sec.  7,  Subds.  18  and  19).  If  counsel 
admit  at  all — and  I  think  one  of  his  premises  involves  that  admission — 
that  96  0.  L.  53,  Sec.  100,  and  the  Longworth  bond  act  (95  0.  L.  318) 
control  the  action  of  council  in  issuing  bonds  in  order  to  effectuate  the 
exercise  of  the  general  powers  conferred  by  96  O.  L.  21,  Sec.  7  (Subds.  18 
and  19  of  which  relate  respectively  to  the  making  of  street  and  sewer 
improvements),  he  admits  plaintiff's  whole  contention.  For  if  the 
power  to  authorize  or  order  or  make  the  improvements  be  a  "general 
power,"  and  it  is  found  in  the  delegation  of  so-called  general  powers 
(Sec.  7,  Subds.  18  and  19),  and  if  the  improvements  cannot  be  made  ex- 
cept by  exercising  this  power — and  obviously  they  cannot — then  it  would 
seem  to  follow  that  that  general  power  can  only  be  exercised  in  con- 
formity with  limitations  upon  it  which  are  an  essential  part  of  it. 

By  the  same  reasoning  exactly  by  which  counsel  concludes  that  the 
power  to  levy  and  collect  special  assessments,  being  a  special  power,  is 
entirely  independent  of  the  general  power  to  make  the  improvements, 
"  may  be  said  that  the  power  to  levy  and  collect  taxes  and  the  power 
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to  borrow  money  are  special  •  powers  and  entirely  independent  of  the 
general  power  to  make  the  improvement.  The  power  to  levy  and  collect 
taxes  and  the  power  to  borrow  money  are  both  designated  "special  pow- 
ers'' in  the  code,  being  found  enumerated  in  the  same  section  as  is  the 
power  to  levy  and  collect  special  assessments,  and  being  respectively 
Subds.  4  and  6  of  96  0.  L.  26,  Sec.  9.  By  96  0.  L.  33,  Sec.  32  (Lan. 
3980;  B.  1536-192),  being  in  aid  of  the  delegation  of  the  special  power 
to  levy  and  collect  taxes,  it  is  provided  that — 

''The  council  of  every  municipal  corporation  shall  have  power  to 
levy  and  collect  taxes  upon  all  the  real  and  personal  property  within  the 
corporation  for  the  purpose  of  paying  the  expenses  of  the  corporation, 
constructing  all  improvements  authorized  and  exercising  all  the  general 
and  special  powers  conferred  by  law." 

This  language  of  96  0.  L.  33,  Sec.  32,  does  not  support  counsel's  con- 
tention that  special  and  general  powers  are  mutually  exclusive— are  like 
the  Jews  and  Samaritans  and  can  have  no  dealings  with  one  another. 
For  to  take  the  case  put  by  counsel,  of  making  an  improvement  and  pay- 
ing for  it  by  general  taxation,  before  council  could  effectuate  an  exercise 
of  the  general  power  to  make  or  authorize  the  improvement  (Sec.  7),  it 
would  have  to  exercise  the  special  power  (conferred  in  Sec.  32)  to  pay 
for  it.  Manifestly  it  is  not  the  classification  of  powers,  nor  is  it  the  char- 
acter of  the  power,  which  determines  the  applicability  of  the  Longworth 
bond  act.  The  truth  is,  that  all  the  powers  interact,  when  occasion  de- 
mands, and  may  be  interdependent  in  order  to  effect  a  corporate  object. 

But  aside  from  the  reasoning  based  on  the  classification  of  powers, 
is  there,  in  the  code,  ground  for  the  contention  that  96  0.  L.  40,  Sec.  53 
is  an  exception  to  96  0.  L.  53,  Sec.  100,  and  the  Longworth  bond  act  (95 
0.  L.  318)  1  Do  Sea  100  and  the  Longworth  bond  act,  authorizing,  as 
the  latter  does,  the  issue  of  bonds  for  street  and  sewer  improvements,  pre- 
scribe the  general  rule  as  to  limitations  of  bonded  indebtedness,  and  does, 
96  0.  L.  40,  Sec.  53,  authorizing  council,  as  it  again  does,  to  issue  bonds 
for  street  and  sewer  improvements,  prescribe  a  special  rule,  which  must 
operate  independently  of  the  general  one  in  96  0.  L.  53,  Sec.  100,  and 
the  Longworth  bond  act  ?  The  answer  must  be  in  the  affirmative,  if  the 
two  sections  or  provisions  cannot  be  harmonized.  Endlich,  interpreta- 
tion of  Statutes  Sec.  216,  lays  down  the  rule : 

"If  there  are  two  acts,  or  two  provisions  of  the  same  act,  of  which 
one  is  special  and  particular,  and  clearly  includes  the  matter  in  con- 
troversy, whilst  the  other  is  general,  and  would,  if  standing  alone,  in- 
clude it  also,  and  if  reading  the  general  provision  side  by  side  with  the 
particular  one,  the  inclusion  of  that  matter  in  the  former  would  produce 
a  conflict  between  it  and  the  special  provision,  it  must  be  taken  that  the 
latter  was  designed  as  an  exception  to  the  general  provision." 
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The  code  ought  to  be  considered  as  a  whole.  The  two  sections  in- 
volved, Sees.  53  and  100,  are  each  contained  in  the  code  as  it  was  adopted 
in  the  act  of  October  22,  1902  (96  O.  L.  40,  53),  and  they  remain  as  in- 
tegral parts  of  it.  Their  provisions  must  have  been  within  the  legisla- 
tive contemplation  when  the  act  was  adopted.  It  is  true  the  Longworth 
bond  act  is  a  piece  of  antecedent  legislation,  but  96  0.  L.  53,  Sec.  100, 
passed  at  the  same  time  as  96  0.  L.  40,  Sec.  53,  does  not  merely  provide 
it  "shall  be  and  remain  in  full  force  and  effect,"  but  contains  a  renewal 
of  the  legislative  intent  that  municipal  corporations,  when  they  issue 
bonds  for  purposes  mentioned  in  the  act  shall  be  governed  by  its  limita- 
i  tions.  It  is  true  the  terms  of  the  act  are  permissive  as  to  the  issue  of 
:  bonds,  but  it  is  difficult  to  imagine  how  they  could  be  anything  else,  for 
the  legislature  did  not  intend  to  direct  council  to  issue  bonds  for  the 
purposes  mentioned. 

The  present  constitution  of  Ohio  requires  the  general  assembly,  by 
Art.  13,  Sec.  6,  to  restrict  municipal  corporations  in  their  powers  of  tax- 
ation, assessment,  borrowing  money,  contracting  debts,  and  loaning  their 
credit,  so  as  to  prevent  the  abuse  of  such  powers.  One  of  the  purposes 
of  the  legislature,  in  enacting  the  act  of  October  22,  1902,  commonly 
called  the 'municipal  code,  was  to  carry  out  the  constitutional  require- 
ment. It  so  declared  itself  in  the  preamble  to  that  act.  Where  one  of 
two  constructions  of  a  section  or  sections  of  the  code  will  effect  this  de- 
clared purpose,  and  the  other  will  not,  the  former  will  be  adopted. 

Starting  with  these  premises,  let  us  examine  the  meaning  and  the 
relation,  if  any,  of  96  0.  L.  40,  53,  Sees.  53  and  100.  Section  53  is  pri- 
marily concerned  with  limiting  special  assessments.  It  requires,  however, 
that  the  corporation  shall  pay  at  least  one-fiftieth  of  the  cost  of  any  im- 
provement which  is  specially  assessed  and  also  the  cost  of  intersections. 
It  then  provides  that  the  corporation  may  issue  its  bonds  to  pay  its  share 
of  the  expense  of  such  improvements.  The  question  is,  Is  this  power 
to  issue  bonds  subject  to  the  limitations  of  the  Longworth  bond  act?  If 
it  is,  then,  why,  it  may  pertinently  be  asked,  was  the  power  here  in  96 
0.  L.  40,  Sec.  53  specially  conferred,  when  the  same  power  is  conferred 
in  the  Longworth  bond  act?  The  only  answer  which  suggests  itself,  and 
one  which  is  not  as  satisfactory  as  it  might  be,  is,  that  the  duplication 
is  the  result  of  the  heterogeneous  character  of  the  code,  which  consists 
of  old  statutes  in  connection  with  new  ones.  The  general  assembly  evi- 
dently deemed  it  safer  to  leave  many  statutes  relating  to  municipal  af- 
fairs intact,  either  because  they  were  generally  understood,  or  had  stood 
the  test  of  experience  or  of  attack  in  the  courts,  than  to  attempt  to  cover 
the  same  subjects  anew.  But  notwithstanding  the  duplication  of  powers 
in  this  behalf,  there  is  this  consideration  to  be  regarded,  namely:  Does 
the  construction  that  96  0.  L.  40,  Sec.  53,  contains  a  special  grant  of 
~^wer,  and  therefore,  not  subject  to  the  limitations  of  the  Longworth 
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bond  act,  produce  a  result  consistent  with  the  declared  legislative  inten- 
tion to  restrict  the  power  of  municipal  corporations  to  borrow  money 
and  contract  debts  ?    I  think  not,  as  will  be  shown  later. 

Section  53  is  only  operative  when  part  of  the  cost  of  an  improve- 
ment is  to  be  specially  assessed  on  abutting  or  benefited  property.  The 
mere  fact  that  part  of  the  cost  is  thus  to  be  paid  does  not  change  the 
nature  of  the  other  part,  the  part  which  the  corporation  is  to  pay.  To 
pay  the  corporation's  part  requires  a  levy  on  all  the  taxable  property 
of  the  corporation,  and  bonds  issued  to  pay  the  corporation's  part  are 
payable  by  general  taxation.  Such  bonds  are  as  essentially  a  part  of  the 
corporation's  debts  as  would  be  bonds  issued  to  pay  the  whole  cost  if 
it  had  been  assumed  by  the  corporation.  The  action  of  council,  deter- 
mining to  pay  one-fiftieth  or  any  other  portion,  and  to  pay  for  inter- 
sections, is  not  a  special  assessment,  and  bonds  issued  therefor  are  not 
bonds  which  are  to  be  paid  by  special  assessment.  Take,  for  instance, 
the  capo  at  bar.  The  assessment  in  the  street  improvement  is  by  the 
front  toot  on  the  abutting  lots  and  lands.  On  what  lots  and  lands  of  the 
village  can  it  be  said  that  the  one-fiftieth  of  the  expense  is  to  be  levied 
by  the  foot  front?  Or  on  what  lots  and  lands  of  the  village  can  it  be 
said  the  cost  of  the  intersections  is  to  be  levied  by  the  front  foot  ?  The 
levy  for  the  village's  share  and  for  the  intersections  is  not  specially  as- 
sessed oh  any  lots  or  lands,  but  is  generally  assessed  on  all  the  property 
in  the  village,  subject  to  taxation,  personal  as  well  as  real.  Neither, 
in  the  case  of  the  sewer  improvements,  is  the  village's  share,  or  the  cost 
of  intersections,  a  special  assessment  on  the  lots  and  lands  of  the  village. 
The  improvement  was  to  be  paid  for  by  special  assessment,  according  to 
benefits,  on  the  bounding  and  abutting  lots  and  contiguous  territory. 
Can  it  be  said  that  the  levy  to  pay  the  village's  share  and  for  the  inter- 
sections is  a"  special  assessment  on  all  the  lots  and  lands  in  the  village 
in  proportion  to  benefits,  when  there  is  no  apportionment  of  assessment 
to  special  benefits  to  the  lots  and  lands,  and  when,  in  fact,  the  village 's 
share  is  assessed  generally  on  not  only  the  real  but  the  personal  property 
in  the  village  subject  to  taxation?  The  general  levy  to  pay  the  village's 
share  and  for  intersections  is  radically  different  from  a  special  assess- 
ment by  the  foot  front  or  in  proportion  to  benefits;  it  is,  in  fact,  like 
any  other  general  tax,  and  the  corporation's  share  referred  to  in  96  0. 
L.  40,  Sec.  53,  and  the  cost  of  intersections,  is  paid  by  general  taxation 
and  not  by  special  assessment. 

Counsel's  contention,  that  the  village's  share  and  the  cost  of  inter- 
sections must  be  regarded  as  a  special  assessment,  cannot,  therefore,  be 
maintained.  And  this  conclusion  is  supported  by  the  decision  in  Corn- 
stock  v.  Nelsonville  (Yil),  61  Ohio  St.  288,  296  [56  N.  E.  Rep.  15], 
where  it  is  said : 
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"The  only  money  which  the  municipality  pays  out  of  its  treasury 
of  money  raised  by  levy  on  the  general  tax  list,  is  so  much  of  the  cost 
and  expense  of  the  improvement  as  is  not  assessed  against  the  property 
holders,  and  as  to  that  part  said  Sec.  2702  is  applicable,  and  must  be 
complied  with  in  order  to  make  the  municipality  liable  for  such  part 
of  the  cost  and  expense.,, 

Original  Rev.  Stat.  2702  (see  Lan.  3999;  B.  1536-205),  it  may  be 
remarked,  parenthetically,  required  municipalities  to  have  the  money 
in  the  treasury  before  appropriating  or  spending  it,  and,  in  the  language 
of  the  opinion  in  the  foregoing  case,  at  page  294 : 

"This  can  only  apply  to  money  raised,  or  to  be  raised,  by  a  levy 
on  the  general  tax  list  of  the  municipality. ' ' 

In  Emmert  v.  Elyria,  74  Ohio  St.  125,  the  point  seems  to  be  de- 
cided that  the  same  provision  of  the  present  code  (96  0.  L.  37,  Sec.  45) 
making  the  same  requirement  in  this  respect  as  original  Rev.  Stat.  2702 
(see  Lan.  3999;  B.  1536-205)  of  the  former  code,  does  not  apply,  not 
because  the  character  of  the  corporation  *s  share  is  different,  but  because 
by  the  provision  of  the  new  code  (96  0.  L.  40,  Sec.  53),  the  corporation 
may  issue  its  bonds  to  pay  its  share,  and  by  97  O.  L.  44,  Sec.  45a  (Lan. 
4000),  when  bonds  are  sold  and  in  process  of  delivery,  the  certificate 
as  to  the  money  in  the  treasury  is  dispensed  with. 

It  may  be  remarked,  in  passing%  that  the  said  case  of  Emmert  v. 
Elyria,  supra,  which  counsel  for  defendants  cited  as  decisive  of  the  ease 
at  bar,  is  not  in  point.  Neither  of  the  points  decided  in  that  case  is  in- 
volved in  the  case  at  bar. 

Bonds  issued  for  the  purpose  mentioned  in  96  0.  L.  40,  Sec.  53,  not 
being  then  special  assessment  bonds,  but  in  character  like  any  other  bonds 
issued  to  pay  for  improvements  not  specially  assessed,  I  fail  to  perceive 
any  reason  why  they  should  not  be  subject  to  the  same  limitations  as  any 
other  improvement  bonds  issued  by  council,  for  their  effect  on  the  cor- 
poration's credit  and  finances  would  be  the  same;  that  is  to  say,  they 
would  be  an  obligation  of  the  corporation  and  payable  by  general  taxa- 
tion and  not  otherwise.  And  it  must  be  remembered  that  the  avowed 
intention  of  the  legislature,  in  enacting  the  new  code,  was  to  restrict  the 
power  of  municipal  corporations  to  borrow  money  and  contract  debts. 
Unless  96  0.  L.  40,  See.  53,  contains  within  itself  a  reason  for  excepting 
the  limitation  of  the  Longwerth  bond  act,  it  would  seem  to  be  applicable. 

It  was  argued  that  the  language  of  96  O.  L.  40,  Sec.  53,  in  this 
behalf,  warranted  its  exclusion  from  that  act,  because  it  was  provided 
that  council  might  issue  and  sell  the  corporation's  bonds,  and  "levy 
taxes  in  addition  to  all  other  taxes  authorized  by  law  to  pay  such  bonds 
and  the  interest  thereon.' '  But  the  authority  to  levy  taxes  in  addition 
to  all  other  taxes  authorized  by  law  to  pay  such  bonds  and  interest,  in 
no  sense  removes  any  restrictions  on  the  power  to  issue  the  bonds.    They 
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are  two  separate  and  distinct  things — the  power  to  issue  the  bonds,  and 
the  power  to  levy  a  tax  to  pay  them.  The  very  absence  of  any  limita- 
tion upon  the  power  to  tax  in  this  behalf,  causes  one  to  search  for  the 
restriction,  which,  avowedly,  the  general  assembly  intended  to  put  on 
the  power  of  taxation.  As  the  power  to  tax  in  this  behalf  is  based  upon 
*  and  limited  only  by  the  power  to  issue  bonds,  it  would  seem  that  it  must 
have  been  intended  that  the  power  to  issue  bonds  for  this  purpose  should 
be  subject  to  some  limitation,  else  the  power  of  taxation  is  unrestricted. 
And  the  only  limitation  the  power  to  issue  bonds  in  this  behalf  is  sub- 
ject to  is  that  of  the  Longworth  bond  act. 

The  court,  during  the  progress  of  its  investigation  iq  this  case, 
thought  for  a  while  that  possibly  there  was  a  consequential  limitation 
on  council's  power  to  issue  bonds  for  the  purposes  mentioned  in  96  O. 
L.  40,  Sec;  53,  by  reason  of  the  fact  that  as  special  assessments- could  not 
exceed  33  1-3  per  cent  of  the  value  of  the  property  assessed,  bonds  in 
excess  of  that  amount  could  not  lawfully  be  issued  and  that  the  extent 
of  the  improvement  so  to  be  assessed  would  determine  the  number  of  the 
intersections  and  the  limits  of  the  corporation's  share  of  the  cost  and 
expenses.  But  a  little  reflection  disclosed  that  it  would  be  possible  for 
the  council  to  issue  and  sell  bonds  to  create  a  fund  to  pay  the  corpora- 
tion's share  and  for  intersections  of  street  and  sewer  improvements 
which  were  in  contemplation  only,  and  do  so  ad  libitum,  thus  adding  to 
the  corporation's  indebtedness  to  an  extent  which  might  become  em- 
barrassing, and  thus  evading  one  of  the  very  things  the  general  assembly 
avowedly  intended  to  prevent.  It  would  not  answer  to  say  that  such 
action  on  the  part  of  council  would  be  an  abuse  of  discretion  which  the 
courts  would  enjoin.  If  the  statutes  permit  such  action,  the. courts  would 
be  very  slow  to  substitute  their  judgment  for  that  of  the  council  as  to 
where  a  legitimate  exercise  of  power  would  shade  off  into  an  abuse  of 
discretion.  The  general  assembly  manifestly  did  not  intend  to  repose 
in  the  power  of  the  courts  the  restriction  on  the  power  of  council  to  bor- 
row money  and  contract  debts.  It  said  it  would  be  found  in  the  code 
itself,  that  the  grant  of  power  would  be  coupled  with  the  restriction. 
And  so,  notwithstanding  the  apparent  duplication  of  power  to  issue  such 
bonds  in  96  0.  L.  40,  53,  Sees.  53  and  100,  that  construction  of  these  pro- 
visions will  be  adopted  which  will  effectuate  this  declared  intention  to 
restrict  and  not  that  construction  which  will  defeat  it. 

But  there  is  another  consideration  pertinent  to  this  inquiry.  By 
an  act  of  the  general  assembly,  passed  March  22,  1906  (98  O.  L.  63),  the 
whole  Longworth  bond  act  is  re-enacted  and  Rev.  Stat.  28356  (Lan. 
4295)  thereof  amended  so  as  expressly  to  exclude  from  the  provisions 
and  limitations  of  the  act,  "bonds  which  are  to  be  paid  for  by  assess- 
ments specially  levied  upon  abutting  property."  It  would  seem  from 
this  action  of  the  legislature,  that  prior  to  the  amendment,  such  special 
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assessment  bonds  were  within  the  provisions  and  limitations  of  the  act. 
If  they  were,  it  was  by  virtue  of  the  general  terms  of  the  act  itself,  or 
of  the  provisions  of  the  latter  part  of  96  O.  L.  51,  Sec.  95  (Lan.  4005; 
B.  1536-281),  which  reads  as  follows: 

'"Vunicipal  corporations  shall  likewise  have  power  to  issue  bonds 
in  anticipation  of  special  assessments,  and  such  bonds  may  be  in  suf- 
ficient amount  to  pay  the  estimated  cost  and  expense  of  the  improvement 
for  which  such  special  assessments  are  levied,  and  in  the  issuance  and 
sale  of  such  bonds  the  municipality  shall  be  governed  by  all  the  restric- 
tions and  limitations  with  respect  to  the  issuance  and  sale  of  other  bonds, 
and  the  assessments  as  paid  shall  be  applied  to  the  liquidation  of  said 
bonds.' ' 

If  they  were  within  the  provisions  and  limitations  of  the  Longwortli 
act  solely  by  virtue  of  the  reference  to  the  "restrictions  and  limitations 
with  respect  to  the  issuance  and  sale  of  other  bonds,"  contained  in  the 
latter  part  of  96  O.  L.  51,  Sec.  95,  why,  it  may  be  asked,  was  not  this 
reference  stricken  out  of  Sec.  95  by  an  amendment?  This  would  have 
left  Sec.  95  in  substantially  the  same  condition  as  is  96  0.  L.  40,  Sec.  53, 
so  far  as  any  specific  limitation  therein  is  concerned.  It  would  have 
read  as  follows: 

"Municipal  corporations  shall  likewise  have  power  to  issue  bonds 
in  anticipation  of  special  assessments,  and  such  bonds  may  be  in  suf- 
ficient amount  to  pay  the  estimated  cost  and  expense  of  the  improvement 
for  which  such  special  assessments  are  levied,  and  the  assessments  as 
paid  shall  be  applied  to  the  liquidation  of  such  bonds." 

It  may  be  observed  in  passing,  that  this  reading  of  96  O.  L.  51,  Sec. 
95, — which  is  the  effect  given  that  section  by  the  amendment  of  Rev. 
Stat.  28356  (Lan.  4295), — is  an  express  authority  to  issue  bonds  in  any 
amount  necessary  to  pay  for  the  improvement,  except  that  part  which  is 
to  be  paid  by  the  corporation.  Construing  together  Sec.  95,  as  thus  read, 
and  Sec.  53,  as  being  in  pari  materia,  it  will  be  seen  the  legislature  has 
expressly  authorized  council  to  issue  bonds  without  limitation,  to  antici- 
pate special  assessments,  but  has  not  expressly  so  authorized  where  the 
corporation  is  to  pay  them.    Expressio  unius  est  exclusio  alterius. 

Evidently  the  legislature  considered  that  the  terms  of  the  Long- 
worth  bond  act  would  still  be  applicable  to  such  bonds,  even  with  96  O. 
L.  51,  Sec.  95,  reading  as  just  instanced.  And  so,  in  order  to  take  such 
bonds  out  of  the  operation  of  the  act,  it  deemed  an  amendment  of  that 
act  necessary,  expressly  withdrawing  them  from  its  operation.  The  rea- 
son for  excluding  from  the  operation  of  the  act  bonds  which  are  to  be 
paid  by  special  assessment  on  abutting  property  is,  probably,  that  such 
bonds  are  really  not  payable  by  the  corporation,  but  by  the  owner  of  the 
assessed  property,  and  hence  the  obligation  is  not  ultimately  a  corporate 
one,  and  it  is  the  power  to  borrow  money  and  contract  debts  for,  and  in 
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behalf  of,  the  corporation  that  is  liable  to  be  abused  and  is  intended  to 
be  restricted.  While  the  issuance  of  such  bonds  is,  indeed,  a  loan  of 
corporate  credit,  yet  the  legislature  probably  considered  the  limitation 
as  to  the  amount  of  a  special  assessment  a  sufficient  guaranty  against  the 
abuse  of  this  power,  as  the  assessed  property  owner  might  safely  be  re- 
lied on  to  resist  an  assessment  in  excess  of  33  1-3  per  cent.  The  legisla- 
ture having  then,  by  express  enactment,  withdrawn  from  the  operation 
of  the  act  street  and  sewer  bonds,  for  instance,  which  are  to  be  paid 
by  special  assessment,  as  not  being  within  the  purview  of  the  act,  is  it 
not  a  satisfactory  inference  that  all  other  bonds  issued  to  pay  for  street 
and  sewer  improvements,  are  still  within,  and  subject  to,  the  provisions 
of  the  act,  especially  if  they  are  within  its  purview? 

It  has  been  shown,  I  think,  that  the  bonds  mentioned  in  96  O.  L. 
40,  Sec.  53,  are  not  bonds  which  are  to  be  paid  by  special  assessment; 
it  has  been  shown  that  there  is  no  limitation  to  their  issue,  if  the  Long- 
worth  bond  act  does  not  apply ;  it  has  been  shown  that  they  come  within 
the  purview  of  the  Longworth  bond  act — that  a  lack  of  restriction  in 
this  behalf  is  one  of  the  evils  sought  to  be  prevented  by  that  act ;  it  has 
been  shown  that  the  intention  of  the  lawmaking  power  is  to  restrict  the 
powers  of  taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit  by  municipal  corporations ;  it  has  been  shown  that, 
notwithstanding  bonds  issued  to  anticipate  special  assessments  are  au- 
thorized by  a  special  section  (Sec.  95),  which  by  its  terms  yet  subjects 
their  issue  to  the  same  limitations  and  restrictions  as  other  bond  issues, 
yet  the  general  assembly  has  expressly  said  they  shall  not  be  subject  to 
the  limitations  and  restrictions  of  the  Longworth  bond  act,  working  thus 
an  implied  repeal  of  the  limiting  provisions  of  96  O.  L.  51,  Sec.  95,  and 
irresistibly  suggesting  the  inference  that  all  other  improvement  bonds, 
not  somewhere  also  specially  excepted,  are  within  the  provisions  of  the 
Longworth  bond  act;  it  has  been  shown  that  that  act,  as  amended  and 
re-enacted  March  22,  1906,  is  not  only  the  latest  expression  of  the  legis- 
lative will,  several  years  subsequent  to  the  adoption  of  96  0.  L.  40,  Sec. 
53,  but  that  96  0.  L.  53,  Sec.  100,  partly  constituted  as  it  is,  by  this 
lately  re-enacted  Longworth  bond  act,  is  not  inconsistent  with  the  pro-  ?.*> 
visions  of  said  Sec.  53,  but,  on  the  contrary,  appears  to  be  necessary  in 
order  to  harmonize  Sec.  53  with  the  declared  intention  of  the  general 
assembly  to  restrict  municipal  corporations  in  their  powers  of  taxation, 
assessment,  borrowing  money,  contracting  debts  and  loaning  their  credit. 
The  court,  therefore,  cannot  resist  the  conclusion  that  the  power  to  is- 
sue bonds,  mentioned  in  Sec.  53,  is  subject  to  the  restrictions  and  limita- 
tions of  Sec.  100  of  the  Longworth  bond  act,  as  amended  and  re-enacted 
March  22,  1906,  and  the  court  so  decides. 

It  was  urged,  in  behalf  of  the  sewer  improvements,  that  considera- 
tions of  the  public  health,  etc.,  might  dictate  a  different  conclusion. 
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While  such  considerations  might  induce  courts  to  adopt  a  liberal  con- 
struction of  statutes  to  secure  the  public  health,  yet  the  courts  cannot  leg- 
islate, and  if  the  plain  intent  of  the  lawmaking  power  is  ascertainable,  no 
other  consideration  ought  to  rule  the  court  than  to  declare  it.  The  sewer 
improvement  is  not  dictated  by  any  imminent  danger  to  the  public 
health  and  none  menaees  it.    If  it  did,  the  code  (Sec.  43)  provides  for  it. 

The  amendment  of  Rev.  Stat.  28356  (Lan.  4295),  of  the  Longworth 
act,  also  excludes  from  consideration,  in  arriving  at  the  limitations  pro- 
vided in  that  act,  "bonds  issued  for  the  purpose  of  constructing,  improv- 
ing and  extending  waterworks  when  the  income  from  such  waterworks 
is  sufficient  to  cover  the  cost  of  all  operating  expenses,  interest  charges, 
and  to  pass  a  sufficient  amount  to  a  sinking  fund  to  retire  such  bonds 
when  they  become  due."  It  was  admitted  at  the  trial  that  the  income 
from  the  Rockford  waterworks  is  not  sufficient  to  do  these  things.  The 
bonds,  therefore,  which  were  issued  and  sold  to  provide  for  extensions, 
must  be  considered  in  determining  the  bonded  indebtedness  referred  to 
in  Rev.  Stat.  2835  (Lan.  4294)  of  the  Longworth  act.  Their  amount  is 
$2,000.  These  appear  to  be  the  only  outstanding  bonds  issued  for  any 
of  the  improvements  contemplated  by  the  Longworth  act.  The  differ- 
ence between  this  amount  and  1  per  cent  of  the  total  valuation  of  prop- 
erty in  the  village  is  $1,583.20.  An  issue  of  the  village's  bonds,  in  ex- 
cess of  $1,583.20,  for  any  of  the  improvements  mentioned  in  the  peti- 
tion, would  clearly  be  illegal,  unless  authority  should  first  be  given  by 
an  affirmative  vote  of  the  qualified  electors  of  said  village.  As  the 
amount  of  bonds  necessary  to  pay  the  village's  share  of  any  one  of  the 
proposed  improvements  will  exceed  what  it  may  lawfully  issue,  and  as 
the  improvements  must  be  complete  to  be  at  all  serviceable  but  cannot  be 
completed  unless  the  village  shall  pay  at  least  one-fiftieth  of  the  cost 
and  expenses  and  pay  for  the  intersections,  the  proposed  issue  of  bonds 
in  the  case  of  each  improvement  ought  to  be  enjoined. 

If  enough  people  of  the  village  do  not  approve  of  the  proposed  im- 
provements to  authorize  the  council  to  issue  bonds  in  sufficient  amount 
in  excess  of  this  1  per  cent  to  pay  the  corporation's  share  and  for  the 
intersections,  council  will  have  to  make  the  improvements  separately 
and  not  so  extensive  as  to  necessitate  its  exceeding,  in  any  one  fiscal  year, 
the  limitation  prescribed  by  law  on  its  bonded  indebtedness. 

The  several  issues  of  bonds  being  illegal,  they  cannot  be  said  to  be 
in  process  of  delivery  and  their  proceeds  in  the  treasury,  as  contem- 
plated and  provided  for  by  97  O.  L.  44,  Sec.  45a;  and  as  it  is  admitted 
that  no  money  was  in  the  treasury  to  pay  the  village's  share  of  the  cost 
and  expenses  of  the  improvements  and  for  intersections,  as  required  by 
96  O.  L.  37,  Sec.  45,  the  contracts  entered  into  with  the  defendant  con- 
tractors are  not  binding  on  the  village. 
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The  foregoing  considerations  and  conclusions  render  any  comment 
on  the  other  questions  raised  unnecessary. 

As  the  plaintiff  sues  in  behalf  of  the  village,  and  the  facts  warrant 
the  relief  prayed  for,  it  will  be  granted,  and  the  defendants  and  all  of 
them  will  be  enjoined  from  entering  upon  the  prosecution  of  the  street 
and  sewer  work  described  in  the  petition,  and  the  council  from  deliver- 
ing or  disposing  of  the  bonds  described  therein,  and  the  injunction  here- 
tofore granted  herein  will  be  made  perpetual. 


LIFE  INSURANCE— DISTRIBUTION. 

[Superior   Court   of   Cincinnati,    Special   Term,   March,    1907.] 
Knights  Templar  &  Masonic  Mut.  Aid  Assn.  v.  Martha  A.  Hey  et  al. 

I  is  sub  an  ce  Contract  made  in  Ohio  Governed  bt  Laws  of  Ohio. 

Where  insurance  in  a  mutual  aid  association  is  contracted  for  with 
reference  to  the  laws  of  Ohio,  and  the  policy  is  executed  in  Ohio  and 
is  made  payable  in  Ohio,  the  Ohio  law  as  to  distribution  governs; 
and  the  insured,  a  resident  of  New  York,  having  left  at  his  death  a 
widow  and  certain  next  of  kin,  but  no  children,  the  proceeds  of  the 
policy  are  distributable  to  the  widow  under  the  Ohio  law,  and  not  to 
the  widow  and  next  of  kin  under  the  New  York  law. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Conflict  of  Laws,"  §§  39-131.— 

Ed.] 

[Syllabus  approved  by  the  court.] 

T.  M.  Hinkle,  for  plaintiff. 

W.  B.  Crittenden,  for  the   widow. 

H.  R.  and  R.  N.  Pollard,  for  next  of  kin. 

HOFFHEIMER,  J. 

Plaintiffs  herein  issued  a  certain  certificate  of  insurance  payable  to 
the  " heirs  of  Levi  Hey."  The  insured,  a  resident  of  New  York,  died 
leaving  a  widow  and  no  children  and  also  certain  next  of  kin,  defend- 
ants in  this  action.  The  widow  claims  the  entire  fund  under  the  laws 
of  Ohio.  Those  of  the  next  of  kin  who  have  not  assigned  their  interests 
to  the  widow  assert  a  right  to  participate  in  the  fund  by  virtue  of  the 
laws  of  New  York,  which  it  is  claimed  on  their  behalf  governs. 

The  question  to  be  determined  is,  therefore,  Who  is  the  proper  per- 
son or  persons  to  whom  said  benefit  is  payable?  The  next  of  kin  claims 
by  virtue  of  Sec.  2732  of  the  code  of  civil  procedure  of  the  state  of  New 
York.  By  the  terms  of  that  statute  (the  fund  being  then  distributed 
as  though  deceased  had  died  intestate  as  to  it)  the  widow  would  receive 
one-half  of  the  fund  and  $2,000  additional.  The  small  balance  would 
then  be  allotted  in  the  proper  amounts  to  the  next  of  kin.  In  my  judg- 
ment, however,  the  next  of  kin  are  entitled  to  no  part  of  this  fund  as 
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its  distribution  is  governed  solely  by  the  laws  of  Ohio  and  not  by  the 
laws  of  New  York.  The  conceded  facts  show  that  the  insured  contracted 
with  reference  to  Ohio  laws  and  in  pursuance  to  Ohio  statutes.  As  a 
matter  of  fact,  the  policy  was  executed  at  Cincinnati  and  it  further  ap- 
pears that  originally  the  applicant  desired  the  policy  made  payable  to 
"self,"  but  upon  being  informed  that  this  would  make  the  policy  void 
under  Ohio  law,  consented  to  take  a  policy  payable  to  "heirs"  in  order 
that  the  policy  might  be  valid.  The  policy  was  accordingly  issued.  The 
contract,  it  seems  to  me,  was  clearly  an  Ohio  contract.  Not  only  was  the 
policy  issued  at  Cincinnati,  but  it  was  payable  at  Cincinnati.  The  lex 
loci  solutionis  governs.  In  Hall  v.  Cordell,  142  U.  S.  115,  116  [12  Sup. 
Ct.  Rep.  154;  35  L.  Ed.  956],  questions  as  to  a  performance  were  de- 
termined by  law  of  the  place  of  payment.  See  also  Coghlan  v.  Railway, 
142  U.  S.  101,  110,  111  [12  Sup.  Ct.  Rep.  150;  35  L.  Ed.  951].  Not- 
withstanding the  residence  of  the  insured  at  New  York  the  validity,  ob- 
ligation and  effect  of  the  policy  must  be  determined  by  the  laws  of  this 
state.  See  Montana  Coal  &  Coke  Co.  v.  Coal  &  Coke  Co.  69  Ohio  St. 
351  [69  N.  E.  Rep.  613]. 

Looking  to  the  policy  itself  as  to  the  meaning  and  scope  of  the  word 
"heir"  I  think  that  it  was  intended  from  the  language  used  that  the 
widow  was  designated  as  the  heir.  See  Art.  4,  Sec.  3  of  the  by-laws  on 
the  back  of  the  policy,  which  reads : 

"Upon  due  notice  and  satisfactory  proof  of  the  death  of  a  mem- 
ber of  the  association,  the  finance  committee  shall,  within  sixty  days, 
pay  the  widow,  children,  or  legal  representatives  of  the  deceased  mem- 
ber, the  sum  of  75  per  cent,  of  the  assessment  collected  and  on  hand  at 
the  time  of  his  death ;  provided,  however,  said  sum  paid  shall  in  no  case 
exceed  in  amount,  the  face  of  the  certificate  held,  or  be  more  iq  pro- 
portion than  would  be  paid  to  the  holder  of  a  $5,000  certificate  if  he 
were  dead." 

If,  however,  it  is  said  that  the  intent  cannot  be  found  from  the  con- 
text and  resort  be  had  to  the  statutes  to  ascertain  the  heir,  then  in  the 
absence  of  children  the  widow  must  still  be  held  to  be  the  proper  person 
to  whom  the  fund  here  involved  is  to  be  given.  I  therefore  hold  that  the 
widow  of  Levy  Hey,  deceased,  namely,  Martha  A.  Hey,  is  the  sole  dis- 
tributee of  the  fund  in  question.  Upon  payment  of  the  costs  of  this 
proceeding  and  the  allowance  to  counsel  for  plaintiff  of  a  reasonable  fee, 
which  I  hereby  fix  in  the  sum  of  $200,  a  decree  may  be  taken  accord- 
ingly. 
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CRIMINAL  LAW— INSURANCE— MONOPOLIES— STATUTES. 

[Lorain  Common  Pleas,  June  8,  1907.] 
•State  of  Ohio  v.  M.  0.  Bovee  et  al. 

1.  Combinations  op  Insubance  Agents  not  Violation  of  Antitrust  Law., 

The  business  of  soliciting  and  selling  fire,  lightning  or  tornado  insurance 
is  not  commerce;  contracts  of  insurance  are  not  commodities,  and  the 
insurance  business  is  not  a  trade  so  as  to  come  within  the  meaning  of 
these  terms  as  used  in  the  Valentine  antitrust  law,  Lan.  7586  (B.  4427-1) 
et  seq. 

2.  Construction  of  Criminal  Statutes. 

In  Ohio  an  act  is  not  criminal  unless  made  so  by  statute,  and  the  statute 
should  describe  the  act  which  is  forbidden  with  reasonable  certainty, 
and  where  a  word  which  has  two  significations  is  used  in  a  statute,  it 
should  ordinarily  receive  that  meaning  which  is  generally  given  to  it. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Criminal  Law,"  §§  12-49.— Ed.] 

3.  Effect  of  Constructions  of  Courts  of  Foreign   State  on  Laws  Adopted 

FROM   THAT   STATE. 

When  the  Ohio  legislature  adopts  the  law  of  another  state  it  does  so  in- 
tending that  it  shall  receive  the  same  construction  by  the  Ohio  courts 
that  had  been  put  upon  it,  up  to  the  time  of  its  enactment  in  Ohio,  by 
the  courts  of  the  state  from  which  it  is  adopted. 

[For  otfcer  cases  in  point,  see  7  Cyc.  Dig.,  "Statutes,"  f  f  438-442.— Ed.] 

[Syllabus  approved  by  the  court] 
Demurrers  to  indictment . 

F.  M.  Stevens*  prosecuting  attorney,  for  plaintiff. 
Stroup  &  Fauver  and  Thompson,  Glitch  &  Cinniger,  for  defend- 
ants. 

WASHBURN,  J. 

At  the  April  term,  1907,  of  the  court  of  common  pleas  of  Lorain 
county,  Ohio,  twenty-three  individuals  and  one  corporation  were  jointly 
indicted  under  Lan.  7586  (B.  4427-1)  et  seq.,  known  as  the  Valentine 
antitrust  law,  for  combination  in  restraint  of  trade. 

The  indictment  contains  four  counts,  each  charging  the  offense  in 
identical  language,  but  on  different  dates,  the  charge  being  that  the  de- 
fendants— 

''Unlawfully  did  conspire,  combine,  confederate,  agree  and  asso- 
ciate themselves  together  to  create  and  carry  out  restrictions  in  the 
trade,  business  and  commerce  of  insuring  property  against  loss  and 
damage  by  fire,  lightning  and  tornado,  and  to  increase  the  price,  pre- 
mium and  rate  of  such  insurance  and  to  prevent  competition  in  the 
making,  sale  and  purchase  of  such  insurance  and  to  fix  the  price,  pre- 
mium and  rate  of  such  insurance  at  a  standard  and  figure,  whereby  its 
price  to  the  public  and  to  the  consumer  shall  be  established  and  controlled, 

•For  prior  contra  holding,  see  State  v.  Ross,  16  Dec.  704. 
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in  that  the  price,  premium  and  rate  of  such  insurance  shall  be  main- 
tained as  fixed,  and  to  make,  enter  into,  execute  and  carry  out  contracts, 
obligations  and  agreements  to  keep  and  maintain  the  price  of  such  in- 
surance at  a  graduated  figure,  to  not  sell  or  dispose  of  such  insurance 
below  a  Common  standard  and  fixed  value,  to  establish  and  settle  the 
price  of  such  insurance  between  themselves  and  between  themselves  and 
others,  so  as  to  preclude  a  free  and  unrestricted  competition  among 
themselves  in  the  sale  thereof,  and  to  pool,  combine  and  unite  their  in- 
terests in  the  sale  of  such  insurance  so  as  to  affect  the  price  thereof ;  and 
that  they"  (naming  the  defendants)  "then  and  there  unlawfully  acted 
with,  were  members  of,  aided  and  assisted  in  carrying  out  the  purposes 
of,  said  unlawful  trust  and  combination,  the  exact  name  of  which  is  to 
the  grand  jurors  unknown,  then  and  there  being  and  existing  for  each 
and  all  of  the  aforesaid  unlawful  purposes  and  which  said  trust  and 
combination  did  then  and  there  unlawfully  bring  about,  effect  and  ac- 
complish each  and  all  of  the  aforesaid  purposes,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Ohio." 

To  this  indictment  the  defendants  have  each,  with  one  exception, 
interposed  a  demurrer,  upon  several  grounds,  the  principal  ground  be- 
ing that  the  facts  stated  do  not  constitute  an  offense  punishable  by  th* 
laws  of  the  state  of  Ohio. 

The  principal  question  presented  by  the  demurrers  is,  whether  or 
not  the  business  of  fire  insurance  is  included  in  the  terms  "trade," 
"commerce"  or  "commodity"  as  the  same  are  used  in  the  Valentine 
law.  The  object  of  that  law,  as  stated  in  its  title,  is  "To  promote  free 
competition  in  commerce  and  all  classes  of  business  in  the  state."  Sec- 
tion 1  declares  that : 

"A  trust  is  a  combination  of  capital,  skill  or  acts  by  two  or  more 
persons,  firms,  partnerships,  corporations  or  associations  of  persons,  or 
any  two  or  more  of  them,  for  either,  any  or  all  of  the  following  pur- 
poses : 

"1.     To  create  or  carry  out  restrictions  in  trade  or  commerce. 

"2.  To  limit  or  reduce  the  production,  or  increase,  or  reduce  the 
price  of  merchandise  or  any  commodity. 

"3.  To  prevent  competition  in  manufacturing,  making,  transpor- 
tation, sale  or  purchase  of  merchandise,  produce  or  any  commodity. 

"4.  To  fix  at  any  standard  or  figure,  whereby  its  price  to  the  pub- 
lic or  consumer  shall  be  in  any  manner  controlled  or  established,  any 
article  or  commodity  of  merchandise,  produce  or  commerce  intended  for 
sale,  barter,  use  or  consumption  in  this  state. 

"5.  To  make  or  enter  into  or  execute  or  carry  out  any  contracts, 
obligations  or  agreements  of  any  kind  or  description,  by  which  they 
shall  bind  or  have  bound  themselves  not  to  sell,  dispose  of  or  transport 
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any  article  or  any  commodity  or  any  article  of  trade,  use,  merchandise, 
commerce  or  consumption  below  a  common  standard  figure  or  fixed 
value,  or  by  which  they  shall  agree  in  any  manner  to  keep  the  price  of 
such  article,  commodity  or  transportation  at  a  fixed  or  graduated  figure, 
or  by  which  they  shall  in  any  manner  establish  or  settle  the  price  of  any 
article,  commodity  or  transportation  between  them  or  themselves  and 
others,  so  as  to  directly  or  indirectly  preclude  a  free  and  unrestricted 
competition  among  themselves,  or  any  purchasers  or  consumers  in  the 
sale  or  transportation  of  any  article  or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  directly  or  indirectly  unite  any  interests 
that  they  may  have  connected  with  the  sale  or  transportation  of  any 
such  article  or  commodity,  that  its  price  might  in  any  manner  be  af- 
fected. Every  such  trust  as  is  defined  herein  is  declared  to  be  unlaw- 
ful, against  public  policy  and  void." 

Without  stopping  to  quote  the  definitions  of  the  word  " commodity* ' 
as  given  by  lexicographers,  it  is  sufficient  to  say  that  the  word  as  com- 
monly used  and  understood  means  something  movable  and  tangible.  It 
is  true  that  the  word  " commodity' '  in  its  broad  sense  is  said  to  mean 
"  convenience,  accommodation,  profit,  benefit,  advantage,  interest,  com- 
modiousness, ' '  but  its  use  in  that  sense  has  become  obsolete.  In  that 
sense  it  cannot  be  said  to  be  a  thing  that  can  be  produced,  used  or  trans- 
ported, and  the  act  in  question,  as  shown  by  reference  to  the  terms  used 
in  Subds.  2,  3,  4  and  5  of  Sec.  1,  refers  to  things  that  can  be  "  pro- 
duced," "manufactured,"  "made,"  "transported,"  "sold,"  "used" 
or  "consumed;"  hence  I  think  that  the  word  "commodity"  was  used 
in  this  act  in  its  ordinary  and  well-understood  commercial  sense  of  some- 
thing that  is  produced  or  used  and  is  the  subject  of  barter  or  sale,  some- 
thing movable  and  tangible.  In  the  opinion  of  the  case  cited  hereafter, 
Paul  V.  Virginia,  75  U.  S.  (8  Wall.)  168  [19  L.  Ed.  3571,  it  is  said  that 
contracts  of  insurance  are  not  commodities.  I  will  later  refer  to  an 
Iowa  case  which  decides  that  insurance  is  a  commodity. 

The  word  "commerce,"  as  ordinarily  used,  has  to  do  with  the  sale 
or  transportation  of  commodities  or  tangible  and  movable  things,  but  it 
is  a  term  of  wide  import,  and  it  includes  communications  and  inter- 
course for  the  purpose  of  trade  in  any  and  all  its  forms,  and  yet  the  Su- 
preme Court  of  the  United  States,  by  repeated  decisions,  has  held  that — 

"The  issuing  of  a  policy  of  insurance  is  not  a  transaction  of  com- 
merce— but  is  a  simple  contract  of  indemnity  against  loss."  Paul  v. 
Virginia,  supra. 

Mr.  Justice  Field,  in  deciding  this  case,  uses  this  language: 

"  These  contracts  are  not  articles  of  commerce  in  any  proper  mean- 
ing of  the  word.  They  are  not  subjects  of  trade  and  barter  offered  in 
the  market  as  something  having  an  existence  and  value  independent  of 
the  parties  to  them.     They  are  not  commodities  to  be  shipped  or  for- 
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warded  from  one  state  to  another,  and  then  put  up  for  sale.  They  are 
like  other  personal  contracts  between  parties  which  are  completed  by 
their  signature  and  the  transfer  of  the  consideration/ ' 

In  1895  the  Supreme  Court  of  the  United  States  reiterated  this  doc- 
trine in  the  following  language : 

"The  business  of  insurance  is  not  commerce.  The  contract  of  in- 
surance is  not  an  instrumentality  of  commerce.  The  making  of  such  a 
contract  is  a  mere  incident  of  commercial  intercourse,  and  in  this  re- 
spect there  is  no  difference  whatever  between  insurance  against  fire  and 
insurance  against  the  'perils  of  the  sea.'  "  Hooper  v.  California,  155 
U.  S.  648,  655  [15  Sup.  Ct.  Rep.  207,  210;  39  L.  Ed.  297]. 

And  the  same  court  again,  as  late  as  1900,  specifically,  decided  that 
"The  business  of  life  insurance  is  not  commerce.' '  New  York  Life  Ins. 
Co.  v.  Cravens,  178  U.  S.  389  [20  Sup.  Ct.  Rep.  962;  44  L.  Ed.  1116]. 

So  far  as  I  know,  no  court  has  decided  to  the  contrary,  and  I  there- 
fore hold  that  the  word  " commerce,' '  as  used  in  the  act  in  question,  does 
not  include  the  business  of  fire  insurance. 

The  word  "trade' '  is  ordinarily  understood  as  meaning  one's  occu- 
pation or  employment,  or  else  the  business  of  buying  and  selling.  In 
the  latter  sense  it  is  of  no  wider  import  than  "commerce"  or  "traffic," 
for  "trade,"  in  the  sense  of  "exchanging  commodities  by  barter,  the 
business  of  buying  or  selling  for  money,"  has  to  do  with  movable  and 
tangible  things. 

In  the  exemption  laws  of  certain  states  the  word  "trade"  is  used 
in  the  broad  sense  of  occupation  or  employment,  and  in  the  jstate  of 
Texas,  where  the  law  exempted  from  attachment  and  execution  all  tools, 
apparatus  and  books  belonging  to  "any  trade  or  profession,"  the  words 
"any  trade  or  profession"  were  construed  to  include  all  employment 
and  to  include  the  business  of  an  insurance  agent  so  as  to  entitle  him  to 
the  exemption  therein  provided  for.  Betz  v.  Maier,  12  Tex.  Civ.  App. 
219  [33  S.  W.  Rep.  710]. 

In  its  broadest  sense  the  word  "trade"  applies  not  only  to  skilled 
handicraft,  but  to  any  business  that  a  man  regularly  engages  in  for  a 
livelihood.  If  this  broad  meaning  was  intended,  then  the  law  applies 
to  practically  all  business  affairs,  not  only  to  the  production,  consump- 
tion, use,  sale  and  transportation  of  tangible  things,  but  'to  all  cases 
where  any  occupation  or  employment  is  engaged  in  for  the  purpose  of 
profit  or  gain,  or  a  livelihood,  except  the  learned  professions.  In  this 
broad  sense  it  would  include  the  occupation  of  the  mechanic,  the  laborer, 
the  agent,  clerk  or  servant  and  all  those  who  are  employed  for  hire,  ex- 
cept the  lawyer,  doctor,  minister  and  those  engaged  in  the  liberal  arts. 

If  that  is  the  sense  in  which  the  word  "trade"  is  used  in  this  act. 
then  it  is  made  a  criminal  offense  for  two  men  to  agree  with  each  other 
not  to  work  for  less  than  two  dollars  per  day.    That  construction  would 
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render  illegal  all  that  class  of  unions  and  combinations  of  working  men 
and  tradesmen  which  are  unqualifiedly  recognized  to  be  lawful  and 
which  have  been  encouraged  and  protected  by  the  state.  That  men  can 
combine  for  the  purpose  of  regulating  their  wages  by  proper  means,  is 
now  the  settled  law  of  the*  land ;  and  such  a  combination  was  held  not 
to  be  made  criminal  by  a  law  very  similar  to  our  antitrust  law.  Hunt 
v.  Co-operative  Club,  140  Mich.  538  [104  N.  W.  Rep.  40]. 

Before  giving  to  the  Ohio  statute  a  construction  which  will  render 
criminal  all  combinations  of  laboring  men,  the  court  should  be  satisfied 
that  such  was  the  intention  of  the  legislature. 

It  has  been  suggested  that  this  statute  applies  only  to  such  com- 
binations as  were  illegal  at  common  law,  and  that  such  construction 
would  exclude  labor  combinations  and  include  insurance  combinations, 
but  that  construction  would  render  the  law  very  indefinite  and  uncer- 
tain, for  many  combinations  are  legal  at  common  law,  and  but  few 
people  know  what  combinations  are  legal  and  what  are  illegal  at  common 
law.  In  fact,  few  attorneys  without  research  and  study  know  just  what 
combinations*  are  upheld  and  enforced  and  what  are  illegal  and  unen- 
forcible  under  the  common  law.  In  Ohio  an  act  is  not  criminal  unless 
made  so  by  statute,  and  the  statute  should  describe  the  act  which  is  for- 
bidden with  reasonable  certainty,  and  where  a  word  which  has  two 
significations  is  used  in  a  statute,  it  should  ordinarily  receive  that  mean- 
ing which  is  generally  given  to  it. 

It  will  be  noticed  that  the  word  " trade* '  is  used  just  twice  in  Sec. 
1  of  the  act  hereinbefore  quoted, — in  Subd.  1,  where  "restrictions  in 
trade"  are  spoken  of,  and  in  Subd.  5,  where  reference  is  made  to  "any 
commodity  or  any  article  of  trade,  use,  merchandise,  commerce  or  con- 
sumption." It  is  apparent  that  as  used  in  Subd.  5  the  word  "trade" 
has  reference  to  something  movable  and  tangible. 

Throughout  the  act  terms  are  used  which  clearly  indicate  that  the 
legislature  had  in  mind  concrete  things  which  could  be  produced,  trans- 
ported, used  or  consumed.  The  language  of  Subd.  4  is:  "any  article  or 
commodity  of  merchandise,  produce  or  commerce  intended  for  sale, 
barter,  use  or  consumption  in  this  state."  To  say  that  this  language 
describes  such  an  intangible  thing  as  a  contract  of  indemnity  by  which 
one  person  insures  the  property  of  another  against  loss  by  fire,  is  cer- 
tainly to  disregard  the  ordinary  meaning  of  words. 

That  the  terms  "merchandise,  product,  or  any  commodity"  were 
not  intended  to  include  intangible  things,  is  shown  By  the  fact  that  the 
legislature  took  particular  pains  to  mention  "transportation"  among 
the  list  of  things  which  might  be  the  subject  of  a  trust,  thus  evidently 
not  intending  to  include  such  an  intangible  thing  as  transportation 
within  the  definition  of  such  tangible  things  as  "article"  or  "com- 
modity." <j 
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The  transportation  of  an  article  is  as  much  trade  as  is  the  insurance 
of  an  article,  and  as  combinations  for  the  purpose  of  preventing  com- 
petition in  the  transportation  of  an  article  are  specifically  prohibited 
in  Subd.  3  of  Sec.  1,  it  is  evident  that  the  legislature  did  not  intend  to 
include  transportation  in  the  word  " trade* '  as  used  in  Subd.  1,  or  the 
words  " merchandise* '  or  "commodity"  as  used  in  Subd.  2,  or  the  words 
"merchandise,  product,  or  any  commodity' '  as  used  in  Subd.  3,  thus 
showing  that  the  word  "trade,"  as  used  in  Subd.  1,  was  not  used  in  its 
broadest  sense,  but  rather  in  the  sense  of  barter  and  sale. 

If  the  term  "restrictions  in  trade,"  as  used  in  the  first  subdivision, 
is  given  its  broadest  and  most  comprehensive  meaning,  it  includes  all 
that  is  thereafter  described  in  Subds.  2,  3,  4  and  5,  and  much  that  is  not 
included  in  said  subdivisions;  hence,  if  it  had  been  used  in  this  broad 
sense,  there  was  no  need  for  the  specific  restrictions  contained  in  Subds. 
2,  3,  4  and  5 — they  were  included  and  covered  in  Subd.  1.  Indeed,  it 
seems  quite  apparent  that  Subd.  1  is  explained  by  Subds.  2,  3,  4  and  5, 
and  that  "trade"  as  there  used  has  reference  to  the  business  of  selling 
or  exchanging  some  tangible  substance  or  commodity  for  money;  at 
least,  it  does  not  clearly  appear  that  it  was  used  in  its  broadest  and  most 
comprehensive  sense. 

This  is  a  criminal  statute  and  must  be  strictly  (State  v.  Meyers,  56 
Ohio  St.  340,  350  [47  N.  E.  Rep.  138])  but  fairly  (Barker  v.  State,  69 
Ohio  St.  68  [68  N.  E.  Rep.  575])  construed,  and  any  reasonable  doubt 
that  there  may  be  should  be  resolved  in  favor  of  the  defendants.  In  con- 
struing a  statute  the  court  has  a  right  to  consider  the  history  of  the  leg- 
islation, the  cause  or  necessity  for  it,  its  object  and  what  appears*  best 
calculated  to  advance  the  same,  for  the  purpose  of  determining  what 
the  intent  of  the  legislature  was  in  enacting  the  law.  The  history  of  the 
law  in  question  shows  that  the  necessity  for  it  grew  out  of  the  fact  that 
there  liad  been  great  combinations  of  corporations  and  capitalists  for 
the  purpose  of  controlling  the  price  of  tangible  things — articles  of  prime 
necessity — or  the  charges  for  the  transportation  of  the  same,  and  that 
the  state  of  Texas  long  before  the  Ohio  law  was  passed  had  enacted  a 
law  very  similar  to  what  is  now  the  Ohio  law;  in  fact,  the  Ohio  law  is 
almost  a  literal  copy  of  the  Texas  law,  and  before  the  Ohio  law  was 
passed  the  supreme  court  of  Texas  had  decided  that  the  legislature  did 
not  intend,  in  the  use  of  the  terms  "restrictions  in  trade,"  "commerce" 
and  "commodity,"  to  include  the  business  of  fire  insurance.  Queen 
Ins.  Co.  v.  State,  86  Tex.  250  [24  S.  W.  Rep.  397;  22  L.  R,  A.  483]. 
Then  the  legislature  of  Texas  amended  the  law  so  as  to  include  the  bus- 
iness of  insurance,  and  thereafter  the  legislature  of  Ohio  enacted  the 
law  in  question,  following,  except  as  to  title,  practically  the  original 
Texas  statute,  and  specifically  omitting  the  provision  in  the  amended 
Texas  statute  which  brought  the  business  of  insurance  within  the  terms 
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of  the  statute.  The  title  to  the  Texas  statute  states  that  the  law  was 
passed  "to  promote  free  competition  in  the  state  of  Texas,"  while  the 
Ohio  statute  recites  that  it  is  an  act  "to  promote  free  competition  in 
commerce  and  all  classes  of  business  in  the  state.' ' 

But  for  this  difference  in  the  title  of  the  Ohio  statute  the  conclu- 
sion that  the  legislature  of  Ohio  intended  to  enact  a  law  which  did  not 
include  insurance,  is  irresistible,  and,  considering  the  kind  and  char- 
acter of  the  combinations  which  brought  about  the  necessity  for  the  leg- 
islation, I  cannot  give  to  the  change  in  the  title  of  the  Ohio  act  a  force 
and  effect  which  would  overcome  the  intention  not  to  include  the  busi- 
ness of  insurance  in  the  act  which  is  shown  by  the  deliberate  omission 
from  the  body  of  the  law  of  the  provision  in  reference  to  insurance. 

The  title  of  the  act  is  proper  to  be  considered  in  determining  the 
intention  of  the  legislature  in  enacting  the  law,  but  it  cannot  be  given 
controlling  force  in  a  criminal  statute  so  as  to  give  words  of  the  law 
itself  a  meaning  repugnant  to  that  which,  but  for  the  title,  is  apparent 
from  a  consideration  and  fair  construction  of  the  law  itself.  Bennett 
v.  Lewis,  7  Ohio  (pt.  1)  80,  86;  Seeley  v.  Thomas,  31  Ohio  St.  301,  306; 
Sutherland,  Statutory  Construction  Sec.  339. 

The  statute  of  Ohio  is,  as  I  have  said,  practically  identical  with 
the  first  Texas  act,  and  the  rule  is,  that  where  our  legislature  adopts 
the  law  of  another  state  it  does  so  intending  that  it  shall  receive  the  same 
construction  by  the  Ohio  courts  that  had  been  put  upon  it,  up  to  the  time 
of  its  enactment  in  Ohio,  by  the  courts  of  the  state  from  which  it  is 
adopted. 

"When  a  statute  is  taken  principally  from  the  statute  of  another 
state  and  prior  to  its  adoption  had  received  a  construction  in  that  state, 
it  is  reasonable  to  suppose  that  the  legislature  in  adopting  this  provi- 
sion did  so  in  view  of  the  construction  which  had  been  put  upon  it  and 
with  the  intention  that  it  should  receive  the  same  construction  here." 
Favorite  v.  Booker,  17  Ohio  St.  548;  see  also  Ives  v.  McNicoll,  59  Ohio 
St.  402  [53  N.  E.  Rep.  60;  43  L.  R.  A.  772;  69  Am.  St.  Rep.  780],  and 
Gale  v.  Priddy,  66  Ohio  St.  400  [64  N.  E.  Rep.  437]. 

Having  in  mind  that  this  is  a  criminal  statute,  a  careful  reading 
and  consideration  of  the  whole  act  leads  me  to  the  conclusion  that  th»j 
words  in  question  were  used  in  their  ordinary  and  commonly-under- 
stood meaning  and  not  in  their  obsolete  or  unusual  meaning,  and  that 
the  legislature  intended  the  act  to  apply  to  tangible  things,  their  manu- 
facture, making,  production,  transportation,  sale  or  purchase,  and  that 
it  did  not  intend  the  law  to  apply  to  insurance.  Bunch  v.  Cloud,  8  N. 
P.  436. 

I  have  not  overlooked  a  case  reported  in  State  v.  Phipps,  50  Kan. 
609  [31  Pac.  Rep.  1097;  18  L.  R.  A.  657;  34  Am.  St.  Rep.  152],  but  that 
merely  holds  that  where  insurance  was  specifically  mentioned  in  the 
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body  of  the  law  it  indicated  a  legislative  intention  to  use  the  word 
" trade' '  in  the  title  of  the  act  in  a  sense  broad  enough  to  include  the 
business  of  insurance.  Neither  does  the  case  reported  in  State  v.  Insur- 
ance Co.  152  Mo.  1  [52  S.  W.  Rep.  595;  45  L.  R.  A.  363],  apply  to  the 
case  at  bar,  because  the  law  in  that  case  especially  mentioned  and  pro- 
hibited combinations  of  those  engaged  in  the  insurance  business. 

Counsel  insist  that  this  court  should  follow  the  supreme  court  of 
Iowa,  where  it  is  held  that  the  word  "commodity"  in  a  somewhat  sim- 
ilar statute  included  the  business  of  fire  insurance.  That  statute  pro- 
hibited combinations  "to  regulate  or  fix  the  price  of  oil,  lumber,  coal, 
flour,  provisions,  or  any  other  commodity  or  article  whatever,"  and  the 
supreme  court  of  Iowa  held  that  the  business  of  fire  insurance  was  in- 
cluded in  the  term  "any  other  commodity  or  article  whatever;"  but 
in  so  deciding  the  court  violated  a  well-settled  rule  of  construction, 
which  is,  "General  words  following  particular  and  specific  words  must, 
ordinarily,  be  confined  to  things  of  the  same  kind  as  those  specified." 
Shultz  v.  Cambridge,  38  Ohio  St.  659. 

Here  the  words  "oil,  lumber,  coal,  flour  and  provisions"  all  refer 
to  tangible  and  movable  things,  and  the  word  "commodity,"  while  in- 
cluding all  of  them,  embraced  many  other  things  of  the  same  general 
kind,  and  under  the  above  rule  the  word  "commodity"  applied  only 
to  things  like  oil,  lumber,  etc.,  which  were  tangible  and  movable.  In 
spite  of  that,  the  court  gave  to  the  word  "commodity"  an  obsolete  and 
unusual  meaning  and  held  that  it  included  the  business  of  insurance, 
because  "there  are  the  same  reasons  why  it  should  be  protected  against 
combinations  as  there  are  in  matters  clearly  within  the  provisions  of 
the  law."  The  court  recognized  the  fact  that  the  business  of  insurance 
was  not  clearly  within  the  provisions  of  the  law,  but  seemingly  held  that 
it  ought  to  be,  and  therefore  was  included.  I  do  not  regard  the  case  as 
authority,  for  in  Ohio  "a  statute  defining  a  crime  or  offense  cannot  be 
extended,  by  construction,  to  persons  or  things  not  within  its  descrip- 
tive terms,  though  they  appear  to  be  within  the  reason  and  spirit  of  the 
statute."    State  v.  Meyers,  supra. 

There  may  be  good  reasons  why  combinations  by  insurance  agents 
for  the  purpose  of  increasing  rates  of  insurance  should  be  prohibited, 
but  that  will  not  justify  a  court  in  holding  that  such  combinations  are 
prohibited  by  a  law  which  prohibits  combinations  with  reference  to 
articles  which  may  be  produced,  transported  and  used  and  which  are 
the  subject  of  barter  and  sale. 

If  it  is  thought  wise  to  extend  the  provisions  of  the  antitrust  law 
of  Ohio  so  as  to  include  the  business  of  insurance,  labor  unions  and 
everything  about  which  a  person  may  be  engaged,  the  legislature  can 
very  easily  use  language  which  will  clearly  express  that  intention,  but 
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it  is  sufficient  for  the  determination  of  this  case  to  say  that  such  inten- 
tion does  not  clearly  appear  from  a  consideration  of  the  present  law. 

Before  an  act  can  be  held  to  be  criminal  in  Ohio  it  must  clearly 
appear  that  the  legislature  intended  to  make  that  act  criminal.  "It 
must  be  borne  in  mind  that  we  have  no  common-law  offenses  in  this 
state.  No  act  or  omission,  however  hurtful  or  immoral  in  its  tendencies, 
is  punishable  as  a  crime  in  Ohio  unless  such  act  or  omission  is  specific- 
ally enjoined  or  prohibited  by  the  statute  laws  of  the  state.  It  is,  there- 
fore, idle  to  speculate  upon  the  injurious  consequences  of  permitting 
such  conduct  to  go  unpunished,  or  to  regret  that  our  criminal  code  has 
not  the  expansiveness  of  the  common  law."  Smith  v.  State,  12  Ohio  St. 
466,469  [80  Am.  Dec.  355]. 

The  demurrers  will,  therefore,  be  sustained  and  the  defendants  dis- 
charged. 

CONSTITUTIONAL  LAW— STATUTES. 

[Hamilton  Common'  Pleas,  1907.] 
State  op  Ohio  v.  W.  Kesley  Schoepp  et  al. 

1.  Act  of  Febbuabt  9,  1906,  Held  Invalid. 

The  act  of  February  9,  1906  (98  0.  L.  5),  amendatory  of  Lan.  £538  (B. 
3443-3)  creates  a  new  offense,  viz.,  failure  to  provide  a  heating  device 
for  motormen,  without  prescribing  any  penalty  for  such  offense. 
It  Is  therefore  Inoperative  and  void. 

[For  other  cases  In  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §  428. — Ed.] 

2.  Repealing  Clause  of  Void  Amendatory  Statute,  Held  Inoperative. 

Where  an  inoperative  or  void  act,  amendatory  of  a  previous  valid  statute, 
contains  a  section  attempting  to  repeal  such  previous  valid  statute,  said 
repealing  section  is  also  void  and  said  previous  valid  statute  remains 
in  full  force  and  effect  as  it  was  prior  to  said  attempted  amendment, 
unless  it  clearly  appears  that  it  was  the  intention  of  the  legislature  to 
repeal  said  former  statute  without  reference  to  whether  the  attempted 
amendment  was  valid  or  not.  „ 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Statutes,"  §§  158-173. — Ed.] 

3.  Sufficiency  of  Indictment. 

In  an  Indictment  under  Lan.  5538,  5539  (B.  3443-3,  3443-4)  which  charges 
that  it  was  the  duty  of  the  accused  to  carry  out  the  provisions 
of  said  sections,  It  is  not  necessary  to  aver  how  or  by  whose  authority 
such  duty  was  imposed. 

[Syllabus  by  the  court.] 

Motion  to  quash  indictment. 

Outcalt  &  Foraker,  for  plaintiff. 

Rulison,  Morris,  Sawyer  &  Rose*  for  defendants. 

BROMWELL,  J. 

The  indictment  in  this  case  charges  that  defendants — 
"Did  unlawfully,  wrongfully  and  knowingly,  permit  an  electric 
motor  street  car,  designated  as  No.  484,  on  the  Warsaw  avenue  line  of 
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the  Cincinnati  Traction  Company,  said  car  not  being  a  trail  car  or  a 
car  attached  to  a  motor  car,  to  remain  unprovided  with  a  screen  con- 
structed of  glass  or  other  material  at  the  forward  end  thereof,  whereby 
the  motorman,  who  was  stationed  at  the  forward  end  of  said  car,  by  said 
the  Cincinnati  Traction  Company,  and  who  was  then  and  there  engaged 
in  guiding  and  directing  the  motor  power  of  same  by  which  said  car 
\yas  being  propelled  on  the  rails  of  said  company  that  traverse  the  streets 
of  the  city  of  Cincinnati,  in  said  county,  was  not  fully  and  completely 
protected  from  wind  and  storm,  in  this,  to  wit:  that  one  side  of  said 
forward  end  of  said  car  was  completely  open  to  wind  and  storm,  and 
no  heating  device  of  whatsoever  kind  or  character  thereof,  was  thereon 
provided,  the  said  electric  street  car  then  and  there  belonging  to,  and 
being  operated  and  used  by,  the  said  the  Cincinnati  Traction  Company, 
a  corporation  under  the  laws  of  Ohio,  upon  the  streets  of  Cincinnati  as 
aforesaid,  the  said  W.  Kesley  Schoepf,  being  then  and  there  an  officer 
and  agent  thereof, 'to  wit,  president;  the  said  Robert  E.  Lee  being  then 
and  there  an  officer  and  agent  thereof,  to  wit,  the  general  superintend- 
ent; the  said  Newton  "Wickersham  being  then  and  there  an  officer  and 
agent  thereof,  to  wit,  division  superintendent  of  the  Eighth  street  divi- 
sion of  said  company,  and  it  being  their  duty  as  such  officers  and  agents 
of  said  company  as  aforesaid,  to  provide  a  screen  on  said  forward  end 
of  said  car  that  would  fully  and  completely  protect  said  motorman  from 
wind  and  storm  as  aforesaid,    *    *    *." 

The  offense  charged  is  a  violation  of  Lan.  5538  (B.  3443-3),  the 
language  of  which  is  as  follows : 

"Section  1.  That  every  electric  street  car  other  than  trail  cars, 
which  are  attached  to  inotor  cars,  shall  be  provided,  during  the  months 
of  November,  December,  January,  February  and  March  of  each  year  at 
the  forward  end  with  a  screen  constructed  of  glass  or  other  material, 
which  shall  fully  and  completely  protect  the  driver  or  motorman  or 
gripman  or  other  person  stationed  on  such  forward  end,  and  guiding 
and  directing  the  motor  power  by  which  they  are  propelled,  from  wind 
and  storm,  and  the  space  provided  on  such  car  for  such  person  shall, 
during  the  said  months  be  provided  with  a  sufficient  heating  device  to 
maintain  a  temperature  at  all  times  not  below  sixty  degrees  Fahren- 
heit." 

The  penalty  for  the  violation  of  this  section  is  contained  in  Lan. 
5539  (B.  3443-4),  reading  as  follows: 

"Section  2.  Any  person,  agent  or  officer  of  any  association  or  cor- 
poration violating  "the  provisions  of  this  act  shall,  upon  conviction,  be 
fined  in  any  sum  not  less  than  $25  nor  more  than  $100  for  each  day 
each  car  belonging  to  and  used  by  any  such  person,  association  or  cor- 
poration is- directed  or  permitted  to  remain  unprovided  with  the  screen 
required  in  section  one  [Lan.  5538;  B.  3443-3]  of  this  act;  and  it  is 
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hereby  made  the  duty  of  the  prosecuting  attorney  of  each  county  of 
this  state  to  institute  the  necessary  proceedings  to  enforce  the  provisions 
of  this  act.' ' 

Defendants  filed  a  motion  to  quash  the  indictment  on  the  following 
grounds: 

1.  Because  said  indictment  does  not  in  form  or  substance  charge 
an  offense  against  any  valid  law  of  the  state  of  Ohio. 

2.  Because  said  indictment  attempts  to  charge  an  offense  which 
does  not  exist  under  any  law  of  the  state  of  Ohio. 

3.  Because  said  indictment  contains  matter  which  in  form  and 
substance  is  redundant  and  irrelevant. 

4.  Because  said  indictment  in  the  form  and  manner  in  which  an 
offense  against  the  laws  of  Ohio  is  attempted  to  be  charged,  does  not 
require  a  plea  from  either  of  said  defendants. 

5.  Because  said  indictment  is  bad  in  form  and  substance  in  that 
it  fails  to  state  by  what  lawful  authority  a  duty  was  imposed  upon 
either  or  all  of  said  defendants  to  provide  the  screen  described  in  said 
indictment. 

6.  Because" no  duty  is  imposed  by  law  upon  either  or  all  of  said  de- 
fendants to  provide  said  screen  upon  the  car  designated  and  described 
in  said  indictment. 

In  support  of  the  above  motion  defendants  claim  in  argument — 

1.  ''That  there  is  a  defect  in  the  statutes  cited  above  which  makes 
them  inoperative  and  that,  therefore,  the  indictment  charges  no  offense 
against  any  valid  law  of  the  state,  and — 

2.  "That  the  indictment  is  defective  in  not  averring  that  the  duty 
of  defendants  or  any  of  them  to  carry  out  the  provisions  of  the  statute 
was  imposed  upon  them  by  any  valid  law." 

We  will  consider  these  claims  in  their  order  and,  that  we  may  un- 
derstand the  argument  on  the  first  claim,  will  briefly  state  the  history 
of  the  two  sections  of  the  statute  referred  to. 

Laning  5538  (B.  3443-3)  was  originally  passed  April  20,  1893  (90 
O.  L.  220),  exactly  as  it  appears  in  the  existing  statute,  with  the  excep- 
tion that  it  did  not  contain  the  clause  requiring  the  heating  of  the  vesti- 
buled  space.  This  clause  was  added  to  the  original  act  by  amendment 
passed  February  9,  1906  (98  0.  L.  5),  and  at  the  same  time  and  by  this 
last-named  act  an  attempt  was  made  to  repeal  the  original  section. 

By  oversight  or  otherwise  Lan.  5539  (B.  3443-4),  which  prescribed 
the  penalty  for  the  offense  set  out  in  the  original  act,  was  not  amended 
so  as  to  provide  for  any  additional  penalty  for  a  violation  of  the  heating 
clause,  but  remains  in  its  original  form  which  prescribes  a  fine  for  "each 
day  each  car  *  *  *  is  directed  or  permitted  to  remain  unprovided 
with  the  screen  required  in  Sec.  3443-3  [Lan.  5538]." 
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There  is  no  penalty  for  violation  of  the  requirement  that  the  space 
shall  be  heated.  In  other  words,  the  amending  act  of  1906,  fails  to 
attach  any  penalty  to  the  new  offense  which  is  created  But  does  seek  to* 
repeal  the  original  act. 

There  is  no  question  that  the  original  sections  were  constitutional 
as  that  fact  was  so  found  in  the  case  of  State  v.  Nelson,  52  Ohio  St.  88 
[39  N.  E.  Rep.  22]. 

But  defendants  claim  that  the  defect  in  the  amending  act  above 
referred  to  renders  the  entire  act,  as  it  now  stands  upon  the  statute  book, 
inoperative  and  that  the  indictment  being  drawn  under  such  act  should 
be  quashed  because  no  offense  can  be  charged  for  violation  of  such  in- 
operative act. 

Briefly  stated,  the  issue  raised  is  this:  What  is  the  effect  upon  a 
valid  existing  act  if  an  attempt  is  made  to  amend  it  by  an  inoperative 
or  void  act  which  at  the  same  time  attempts  to  repeal  the  original  valid 
act?  Does  it  destroy  the  original  act  by  the  attempted  repeal  and,  at 
the  same  time,  create  a  new  act  incapable  of  enforcement?  Or,  does  it 
merely  render  the  amendment  futile  both  as  to  the  new  matter  attempted 
to  be  added  to  the  offense  and  as  to  the  attempted  repeal  of  the  original 
act? 

Fortunately,  we  are  not  confined  to  a  mere  theoretic  conclusion 
based  on  speculation,  as  this  question  has  been  passed  upon  in  a  num- 
ber of  well-considered  cases  and  is  regarded  by  text-book  writers  as 
settled.  As  a  rule  the  cases  referred  to  have  been  decided  upon  amend- 
ments which  were  unconstitutional  instead  of  inoperative,  as  claimed  in 
this  case,  but  the  principle  is  the  same. 

We  regard  it  as  elementary  that  no  statute  creating  a  penal  offense 
which  contains  no  penalty  for  its  violation  is  enforcible.  As  the  amended 
act  of  1906  provided  no  punishment  for  the  violation  of  the  heating 
clause  in  the  amended  act  it  is  our  opinion  that  the  said  act  is  unen- 
forcible  and  inoperative.  The  question  then  to  be  determined  is  whether 
the  original  act,  as  it  stood  prior  to  the  attempted  amendment,  is  still 
in  force. 

Quite  recently  our  circuit  court  had  the  identical  question  before 
it  in  the  case  of  the  State  v.  Mackelfresh,  29  0.  C.  C.  499,  a  proceeding 
in  quo  warranto  involving  the  consideration  of  Rev.  Stat.  568  (Lan. 
900),  and  also  91  0.  L.  78  and  92  0.  L.  59.  The  court  found  that  91 
0.  L.  78,  which  amended  Rev.  Stat.  568  (Lan.  900),  was  unconstitu- 
tional and  that  92  0.  L.  59,  which  amended  91  0.  L.  78,  was  also  un- 
constitutional, and  that  although  each  contained  a  repealing  section  of 
the  act  which  it  attempted  to  amend,  the  repealing  section  being  part 
of  an  unconstitutional  act  was  itself  inoperative  and  that  the  original 
Sec.  568  remains  in  force. 
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The  court  in  its  decision  refers  to  the  case  of  the  State  v.  Buckley, 
60  Ohio  St.  273  [54  N.  E.  Rep.  272],  the  third  and  fourth  syllabus  of 
which  are  as  follows : 

3.  "  Section  2926b  [Lan.  4446]  (92  0.  L.  166)  Rev.  Stat.,  excepts 
from  its  operation  the  city  of  Mansfield  and  cities  of  the  fourth  grade 
of  the  first  class  and  is  therefore  unconstitutional.' * 

4.  "The  said  section  being  inoperative,  the  repealing  section  con- 
tained in  the  same  act  is  also  inoperative,  and  this  leaves  said  Sec. 
2926b  [Lan.  4446],  as  amended  April  28,  1890  (87  0.  L.  359),  in  force."   : 

In  the  case  of  the  State  v.  Heffner,  59  Ohio  St.  368  [52  N.  E.  Rep. 
785] ,  the  third  syllabus  is  as  follows : 

3.  "The  act  of  April  26,  1898,  'to  amend  Sees.  1202  and  1203 
[Lan.  2567,  2568]  of  the  Revised  Statutes  (93  0.  L.  351),'  is  void  in- 
cluding its  repealing  section,  and  said  original  sections  continue  in  force 
notwithstanding  said  act." 

In  the  case  of  the  State  v.  Smith,  48  Ohio  St.  211  [26  N.  E.  Rep. 
1069],  the  court  said,  on  page  219: 

"As  the  act  itself  is  invalid,  the  repealing  clause  must  also  be  held 
inoperative." 

In  the  case  of  Meshmeier  v.  State,  11  Ind.  482,  the  court  held  that 
where  an  amendatory  act  containing  a  clause  repealing  an  existing  stat- 
ute was  unconstitutional,  the  repeal,  might  nevertheless  be  good  and  the 
existing  law  be  repealed  by  virtue  of  said  amendatory  act  even  though 
unconstitutional. 

But  the  supreme  court  of  that  state,  in  a  subsequent  case,  State  v. 
Blend,  121  Ind.  514  [23  N.  E.  Rep.  511;  16  Am.  St.  Rep.  411],  said: 

"In  the  case  of  Meshmeier  v.  State,  11  Ind.  482,  it  was  held  that  a 
repealing  clause  attached  to  an  unconstitutional  act  of  the  legislature 
might  repeal  a  former  valid  statute  uptra  the  same  subject.  The  gen- 
eral principle  announced  in  that  case  is  undoubtedly  correct;  for  it 
must  be  conceded  that  the  legislature  may  use  such  language  in  the  re- 
pealing clause  attached  to  an  unconstitutional  law  as  to  leave  no  doubt 
as  to  its  intention  to  repeal  a  former  law  in  any  event.  In  such  case  the 
law  intended  to  be  repealed  would  cease  to  exist,  even  though  the  law 
to  which  the  repealing  clause  is  attached  should  fail  by  reason  of  being 
in  conflict  with  the  constitution.  Where,  however,  it  is  not  clear  that 
the  legislature,  by  a  repealing  clause  attached  to  an  unconstitutional  act, 
did  not  intend  to  repeal  a  former  statute  upon  the  same  subject,  except 
upon  the  supposition  that  the  new  act  would  take  the  place  of  the  former 
one,  the  repealing  clause  falls  with  the  act  to  which  it  is  attached." 

Bishop,  Written  Laws  Sec.  34,  says: 

"An  act  consisting  of  affirmative  provisions  and  a  repealing*  clause 
may  be  void  as  to  the  former  and  good  as  to  the  latter.  Yet,  practically, 
this  would  not  be  so,  commonly ;  because  in  most  instances  the  new  pro- 
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vision  is  the  motive  for  repealing  the  old,  so  that  where  the  new  cannot 
stand  the  repeal  should  not." 

In  the  case  of  Backenstoe  v.  State,  14  Dec.  580,  certain  sections  of 
the  statute  were  found  to  be  unconstitutional  and  the  court  said : 

"They  are  necessarily  a  nullity,  and  I  must  so  hold,  and  by  reason 
thereof  it  follows  that  the  jurisdiction  of  the  police  court  of  this  city 
exists  under  and  by  virtue  of  unrepealed  sections." 

In  the  case  of  Gorman  v.  Bepler,  7  Dec.  15  (4  N.  P.  241,  242),  the 
first  clause  of  the  syllabus  is  as  follows : 

"1.  The  act  of  April  13,  1894  (91  0.  L.  135),  having  been  declared 
by  the  Supreme  Court  to  be  unconstitutional  and  void  *  *  *  the 
remaining  parts  of  the  act,  together  with  the  repealing  clause,  are  also 
invalid." 

In  the  case  of  Tims  v.  State,  26  Ala.  165,  the  fourth  syllabus  is : 

4.  "A  repealing  clause  in  an  unconstitutional  statute,  declaring 
'that  all  laws  contravening  the  provisions  of  this  act  be,  and  the  same 
are  hereby,  repealed,'  does  not  affect  the  previous  laws." 

In  the  case  of  Sullivan  v.  Adams,  69  Mass.  (3  Gray)  476,  the  court 
said : 

"A  statute  which  expressly  repeals  all  acts  inconsistent  with  its 
provisions  has  no  effect  on  acts  inconsistent  only  with  a  void  clause  in 
the  repealing  statute." 

In  the  case  of  Shepardson  v.  Railway,  6  Wis.  578,  the  syllabus  is: 

44  An  unconstitutional  act  of  the  legislature,  amendatory  to  the 
charter  of  the  Milwaukee  and  Beloit  Railroad  Company,  in  regard  to  the 
taking  of  private  property  for  the  use  of  their  road,  and  purporting  to 
repeal  so  much  of  the  charter  as  is  inconsistent  therewith,  being  void, 
does  not  operate  to  repeal  the  original  charter  in  that  respect." 

In  the  case  of  State  v.  Burton,  11  Wis.  50,  the  court  said : 

"An  act  void  because  in  conflict"  with  the  constitution,  cannot  repeal 
an  act  in  conflict  with  the  provisions  of  the  unconstitutional  act. ' ' 

In  the  case  of  People  v.  Tiphaine,  3  Park.  241,  the  court  said: 

"The  act  entitled  'An  act  for  the  prevention  of  intemperance,  pau- 
perism and  crime'  being  unconstitutional,  the  provisions  of  the  Revised 
Statutes  on  the  subject  were  left  in  full  force,  notwithstanding  the 
clause  in  the  act  repealing  all  previous  statutes  inconsistent  with  its  pro- 
visions. ' J 

In  the  case  of  State  v.  Ilallock;  14  New  202,  208,  the  court  said : 

"It  is  sufficient  for  the  purposes  of  this -case  to  say  that  it  cannot 
be  presumed  the  legislature  would  have  repealed  the  law  of  1861  with- 
out they  had  thought  the  act  to  be  a  sufficient  substitute  therefor;  and 
since  we  are  constrained  to  hold  the  principal  provisions  of  this  act  un- 
constitutional, it  follows  that  the  repealing  clauses  must  fall  with  the 
rest." 
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Prom  these  decided  cases  and  many  other  cases  we  might  cite  and 
the  conviction  that  it  could  not  have  been  the  intention  of  the  legislature 
to  repeal  the  original  act  (Lan.  5538;  B.  3443-3),  whether  the  amend- 
ing act  was  operative  or  not,  and  having  already  decided  that  the  act  of 
1906  (98  0.  L.  5)  was  inoperative,  we  now  further  decide  that  the  re- 
pealing section  of  that  act  is  also  inoperative  and  the  original  act  stands 
as  it  was  prior  to  the  attempted  amendment  and  that  so  much  of  said 
act  as  appears  in  said  Lan.  5538  (B.  3443-3)  as  relates  to  the  require- 
ment of  heating  the  vestibuled  space  is  inoperative. 

It  is  also  the  opinion  of  the  court  that  so  much  of  the  indictment 
as  charges  an  offense  against  the  defendant  for  permitting  the  car  named 
therein  io  be  operated  without  the  heating  arrangement  may  be  regarded 
as  surplusage  and  may  be  stricken  out  or  disregarded. 

The  second  claim  made  in  argument  by  defendants  is,  that  no  law 
imposes  the  duty  upon  any  of  the  3efendants  to  provide  the  vestibuling 
required  by  the  statute.    With  this  we  eannot  agree. 

The  statute,  Lan.  5538  (B.  3443-3),  is  mandatory  in  that  it  re- 
quires— 

"That  every  electric  street  car  *  *  *  shall  be  provided,  etc." 
This  certainly  devolves  a  duty  upon  some  one  to  see  that  the  law  is 
carried  out.  But  the  second  section  of  said  act  (Lan.  5539;  B.  3443-4) 
goes  further  and  names  those  who  shall  be  punished  for  the  violation  of 
the  act,  viz : 

"Any  person,  agent  or  officer  of  any  association  or  corporation  vio- 
lating the  provisions  of  this  act  shall  *  *  *  be  fined  *  *  *  for 
each  day  each  car  *  *  *  is  directed  or  permitted  to  remain  unpro- 
vided with  the  screen  required  in  Sec.  3443-3  [Lan.  5538]." 

The  offense  created  in  this  act  may  be  either  one  of  omission  or  com- 
mission, of  omission  in  permitting  the  car  to  be  operated  without  the 
screen,  or  of  commission  in  directing  that  it  shall.be  so  operated.  It  may 
well  be  true  that,  as  contended  by  defendant,  the  board  of  directors  of 
the  traction  company  are  primarily  guilty  of  violating  the  act  under 
consideration,  if  it  has  been  violated  by  any  person.  But  that  in  no 
way  detracts  from  the  responsibility  of  the  other  officers  or  other  agents 
of  the  company  who,  as  a  matter  of  fact,  had  actual  control  by  virtue  of 
their  official  duty  over  the  operation  of  said  car. 

All  of  these  officers  and  agents  are  presumed  to  know  the  law  and, 
to  the  extent  of  the  authority  vested  in  them  to  control  or  manage  the 
property  of  the  company,  each  is  liable  for  a  violation  of  the  act  re- 
ferred to,  if  said  act  has  been  violated. 

The  indictment  charges  that  it  was  the  duty  of  each  of  the  defend- 
ants to  carry  out  the  provisions  of  the  act.  This  is  a  sufficient  allega- 
tion of  his  responsibility.  Whether  the  charge  is  true  that  it  was  his 
duty  to  direct  or  not  to  permit  said  car  to  be  run  without  the  screen, 
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as  stated  in  the  indictment,  is  a  matter  of  fact  to  be  proven  on  the  trial, 
the  same  as  any  other  material  allegation  and  the  omission  to  state  in 
what  manner  this  duty  is  developed  upon  him  is  not  a  ground  for 
quashing  the  indictment  nor  in  support  of  a  demurrer. 

The  burden  of  proving  this  duty  will  be  upon  the  state  and  if  the 
state  fails  to  establish  it,  beyond  a  reasonable  doubt,  the  defendant  or 
defendants  should  be  acquitted. 

The  court  therefore  finds  that  this  claim  on  the  part  of  defendants 
is  not  well  taken  and  as  the  court  finds  no  error  apparent  on  the  face 
of  the  indictment  the  motion  to  quash  is  overruled. 

In  reaching  this  conclusion,  we  have  taken  into  consideration  the 
fact  that  the  indictment  in  this  case,  with  the  exception  of  the  insertion 
of  the  clause  in  relation  to  heating  the  vestibuled  space,  is  practically 
an  exact  copy  of  the  indictment  against  Samuel  L.  Nelson,  tried  in  the 
Clark  county  common  pleas  court,  and  ultimately  taken  to  the  Supreme 
Court  on  demurrer,  and  which  is  reported  in  State  v.  Nelson,  supra. 

It  is  true  that  in  this  case  the  only  point  passed  upon  by  the  Su- 
preme Court  or  raised  by  demurrer,  so  far  as  the  record  shows,  was  the 
unconstitutionality  or  not  of  the  original  Lan.  5538,  5539  (B.  3443-3, 
3443-4).  But  on  the  theory  that  a  demurrer  searches  the  entire  record 
to  find  flaws  that  are  not  alleged,  as  well  as  those  that  are,  we  think  we 
may  be  safe  in  assuming  that  the  indictment  in  the  Nelson  case  was  not 
subject  to  being  quashed  for  any  of  the  alleged  defects  claimed  by  de- 
fendants in  this  case  or  raised  by  them  on  demurrer  under  the  guise  of  a 
motion  to  quash. 
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ELECTIONS— MARKING  BALLOTS. 

[Highland  Common  Pleas,  January,  1907.] 
James  A.  Williams  v.  William  S.  Barker. 

1.  Admissibility  of  Parol  Evidence  in  Contest  of  Election.  . 

In  an  action  to  contest  an  election  where  the  election  officers  are  functus 
officio,  the  fact  that  none  of  the  ballots  in  dispute  were  counted  by  the 
election  officers  may  be  established  by  parol  evidence. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Elections/;  §§  284-292.— Ed.] 

2.  What  Amounts  to  Voting. 

A  ballot  is  not  voted  until  it  is  deposited  in  the  ballot  box,  and  hence  when 
a  ballot  was  not  deposited  in  the  box  because  improperly  folded,  it  can- 
not be  counted. 

3.  Validity  of  Ballot  Marked  for  Two  Candidates  for  One  Office. 

A  ballot  that  is  properly  marked,  with  the  exception  of  one  particular 
office  for  which  two  candidates  are  voted,  is  valid,  and  under  Rev.  Stat. 
2966  et  seq,  (Lan.  4534  et  seq.)  should  be  counted  for  all  offices  except 
that  particular  one. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Elections,"  §§  175-181.] 

4.  Effect  of  Irregularity  of  Marking  Ballot. 

A  ballot  with  a  straight  mark  or  a  circle  within  one  of  the  circles  over  the 
several  tickets  does  not  indicate  an  honest  desire  on  the  part  of  the  voter 
to  comply  with  the  statute  in  designating  the  ticket  he  desires  to  vote, 
and  such  a  ballot  should  be  rejected;  but  where  the  mark  in  the  circle 
at  the  head  of  a  ticket  shows  only  such  an  irregularity  as  might  result 
from  an  awkward  use  of  the  pencil,  the  ballot  should  be  counted. 

5.  Necessity  of  Marking  Ballot  as  Provided  for  by  Statute. 

Where  all  the  tickets  on  a  ballot  except  one  are  marked  off  with  long 
cross  marks  extending  from  the  top  of  the  ticket  to  the  bottom,  and  there 
is  no  cross  in  the  circle  over  the  ticket  which  is  not  thus  erased  and  no 
crosses  opposite  the  names  of  the  candidates  on  that  ticket,  the  ballot 
should  be  rejected  for  failure  on  the  part  of  the  voter  to  exhibit  any  In- 
tention to  comply  with  the  statute  in  the  marking  of  his  ballot. 

6.  Rejection  of  Mutilated  Ballots. 

A  mutilated  ballot  should  be  rejected,  for  the  reason 'that  it  would  afford  a 
sure  means  of  identifying  the  ballot,  and  there  is  a  provision  for  supply- 
ing a  voter  with  a  second  ballot  if  the  first  is  spoiled  in  the  marking. 

7.  Ouster  Accompanying  Judgment  in  Election  Contest,  when. 

In  a  contested  election  case,  where  the  term  of  office  has  begun  before  the 
case  is  brought  to  trial,  a  finding  in  favor  of  the  contestant  should  be 
accompanied  by  a  judgment  of  ouster  and  of  induction  of  the  contestant 
into  office. 

[Syllabus  approved  by  the  court] 

Steele  &  Sams,  for  plaintiff .  t 

G.  L.  Garrett  and  D.  Q.  Morrow,  for  defendant, 

BIGGER,  J. 

This  is  a  special  proceeding  under  Rev.  Stat.  2997  (Lan.  4608), 
et  seq.  to  contest  the  right  of  the  defendant  to  the  office  of  infirmary 
director  of  Highland  county,  he  having  been  declared  duly  elected  to 
that  office  by  the  board  of  deputy  state  supervisors  of  elections  of  High- 
land county,  on  November  14,  1906. 
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The  statute  does  not  provide  for  any  pleadings  in  such  cases,  the 
only  requirement  being,  that  the  contestor  shall  file  a  notice  of  his  ap- 
peal from  the  decision  of  the  board  with  the  clerk  of  the  court  of  com- 
mon pleas,  and  give  notice  thereof  in  writing  to  the  contestee,  which 
was  done  in  this  case.  This  notice  of  appeal  is  in  the  form  of  a  petition 
addressed  to  the  court,  which  states  that  the  relator  is  an  elector  of 
Highland  county,  and  was  such  at  the  time  of  the  election  on  November 
6,  1906,  and  was  a  candidate  and  voted  for  at  said  election  for  the  office 
of  infirmary  director,  to  which  office  the  contestee  was  declared  to  be 
elected  and  gives  notice  that  he  will  contest  the  election  of  the  said 
William  S.  Barker  upon  the  following  grounds : 

First.  That  in  certain  townships  in  said  county  at  least  six  votes 
were  legally  cast  for  the  said  Williams  for  said  office  of  infirmary  di- 
rector which  were  not  counted  for  him,  but  were  sealed  up  and  sent 
to  the  board  of  deputy  state  supervisors  of  elections  of  said  county  who 
now  have  them  in  their  possession.  Then  follows  a  statement  of  the 
townships  and  the  votes  claimed  to  have  been  cast  in  each  for  the  re- 
lator. 

Second.  The  relator  states  that  the  board  of  deputy  state  super- 
visors of  elections  of  Highland  county  found  and  declared  that  the  said 
James  A.  Williams  and  William  A.  Barker  at  said  election  each  received 
3,087  votes,  but  did  not  include  and  count  in  the  vote  for  said  James 
A.  Williams  the  six  votes  so  as  aforesaid  cast  for  him. 

Third.  The  relator  further  states  that  the  said  James  A.  Williams 
received  at  said  election  a  majority  of  all  the  lawful  votes  cast  for  said 
office  of  infirmary  director  and  was  and  is  the  duly  elected  infirmary 
director  of  said  Highland  county. 

The  relator  prays  that  the  finding  and  declaration  of  the  board  of 
deputy  supervisors  of  elections  of  Highland  county  may  be  reviewed 
and  inquired  into  and  set  aside  and  held  for  naught,  and  that  the  said 
James  A.  Williams  may  be  declared  to  be  duly  elected  to  said  office, 
and  that  the  court  make  such  order  and  decree  and  award  such  process 
as  may  be  proper  and  necessary  in  the  premises. 

The  contest  is  over  the  validity  of  these  disputed  ballots  whioh  were 
sealed  up  by  the  election  officers  in  accordance  with  the  statutory  re- 
quirement and  returned  to  the  board  of  deputy  state  supervisors  of  elec- 
tions. There  is  some  informality  and  want  of  compliance  with  the 
statute  on  the  part  of  the  election  officers  in  making  the  return  of  these 
ballots,  but  it  is  stipulated  and  agreed  between  the  parties  to  this  con- 
test, that,  if  it  is  competent  to  prove  this  fact  by  parol  evidence,  none 
of  these  disputed  ballots  in  question  were  counted  at  the  election.  The 
election  officers  are  now  functus  officio.  That  being  true,  that  such 
fact  may  be  established  by  parol  evidence  is,  I  think,  established  by 
the  authorities.    Phelps  v.  Schroder,  26  Ohio  St.  549 ;  State  v.  Cotiser, 
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24  0.  C.  C.  270;  Sinks  v.  Reese,  19  Ohio  St.  306  [2  Am.  Rep.  397] ; 
Wigmore,  Evidence  Sec.  1351. 

These  disputed  ballots  are  eleven  in  number,  marked  for  identifi- 
cation as  exhibits  A,  B,  C,  D,  P,  G,  I,  J,  K,  M  and  0.  Exhibit  J  is 
marked  in  the  circle  at  the  head  of  the  socialist  labor  ticket,  and  as 
there  are  no  other  marks  upon  the  ballot,  it  cannot  be  counted  for  either 
the  contestant  or  contestee  and  may,  therefore,  He  passed  without 
further  notice. 

I  notice  next  the  ballot  marked  exhibit  0.  The  stub  still  remains 
upon  this  ballot  and  the  evidence  shows  that  it  was  never-  deposited  in 
the  ballot  box.  As  to  this  ballot,  the  evidence  is  substantially  this: 
The  voter,  James  Morgan,  whose  name  appears  upon  the  stub<  was  an 
inmate  of  the  county  infirmary,  and  presented  himself  at  the  polling 
place  and  obtained  a  ballot  from  the  election  officers.  He  retired  to  a 
voting  booth  and  returned  therefrom  with  the  ballot  folded  so  as  to 
conceal  the  facsimile  of  the  signatures  of  the  election  board,  and  with 
the  printed  ballot  on  the  outside.  He  was  directed  to  return  to  the 
booth  and  properly  fold  his  ballot.  He  re-entered  the  booth  and  again 
returned  and  presented  the  ballot  improperly  folded.  The  evidence  is 
not  very  clear  as  to  the  number  of  times  he  returned  to  the  booths  on 
direction  of  the  election  officers,  but  apparently  three  times  at  least. 
The  undisputed  evidence  is,  that  the  last  time  he  presented  his  ballot 
to  the  judge,  he  was  informed  that  it  was  not  properly  folded,  and 
that  he  thereupon  threw  it  toward  the  judge  saying  that  he  did  not 
have  time— one  of  the  judges  testifying  that  he  also  said  he  could  not 
fold  it  right,  and  went  out  of  the  polling  place.  The  witness,  Van  Zant, 
one  of  the  judges,  testifies  that  the  ballot  was  properly  folded  the  last 
time  except  that  the  stub  was  folded  in  with  the  ticket  with  a  small 
corner  of  the  same  projecting. 

Upon  this  evidence,  I  am  of  opinion  this  ballot  cannot  be  counted. 
It  was  the  duty  of  the  voter  when  directed  to  fold  his  ballot  properly. 
The  stub  being  folded  in  with  the  ticket  would  require  some  one  to 
open  the  folded  ticket  to  detach  the  same,  and  this  the  election  officers 
had  no  right  to  do.  But  beyond  all  that  the  voter  did  not  dispute  the 
statement  of  the  judge  that  his  ballot  was  improperly  folded,  but  ap- 
parently recognizing  that  fact,  desisted  from  the  attempt  to  vote,  say- 
ing that  he  did  not  have  time,  and  when  he  returned  the  ballot  to  the 
election  officers  he  did  only  that  which  the  law  required  of  him  in  case 
he  did  not  vote  the  ballot.    Laning  4536  (B.  2966-37). 

The  voter  did  not  ask  the  assistance  of  the  election  officers  in  mark- 
ing his  ballot,  and  the  evidence  does  not  show  that  he  was  entitled  to 
such  assistance.  The  evidence  tends  to  show  he  was  a  man  of  low 
mentality,  but  it  is  only  physical  infirmities  rendering  the  elector  un- 
able to  mark  his  ballot  that  entitles  him  to  have  the  assistance  of  the 
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election  officers  under  the  statute.    He  marked  his  ballot  but  did  not 
properly  fold  it,  and  returned  it  to  the  election  officers  without  having 
.  voted.     His  statement  that  he  did  not  have  time,  and  that  he  could 
not  fold  it  right  shows  that  he  desisted  from  the  attempt  to  vote. 

Furthermore,  Sec.  22  of  the  act  as  amended  at  the  last  session  of 
the  legislature,  provides : 

"When  any  person  shall  have  received  an  official  ballot  from  one 

f  of  the  election  officers  and  shall  have  delivered  the  same  to  the  election 

officer  having  charge  of  the  ballot  box  at  the  time,  and  when  such  ballot 

has  been  deposited  in  the  ballot  box,  such  person  shall  be  deemed  to 

have  voted.' ' 

I  conclude,  therefore,  that  this  ballot  cannot  be  counted. 
*  I  next  consider  the  ballots  marked  B  and  G,  as  in  my  opinion  their 

validity  depends  upon  the  same  considerations.  The  ballot  marked  B 
contains  a  cross  in  the  circle  at  the  head  of  the  Democratic  ticket,  and 
also  a  cross  at  the  left  and  opposite  the  name  of  Oliver  Newton  Sams, 
the  Democratic  candidate  for  common  pleas  judge,  and  also  at  the  left 
of,  and  opposite,  the  name  of  Cyrus  Newby,  the  Republican  candidate 
for  common  pleas  judge.    There  are  no  other  marks  upon  the  ballot. 

The  ballot  marked  6  for  identification,  contains  a  cross  mark  in 
the  circle  at  the  head  of  the  Democratic  ticket  and  also  a  cross  mark  in 
the  circle  at  the  head  of  the  Socialist  ticket.  These  are  the  only  marks 
upon  the  ticket.  Upon  the  Socialist  ticket  there  is  a  full  list  of  candi- 
dates for  state  offices  and  a  candidate  for  congress,  but  no  candidates 
for  county  offices. 

In  my  opinion  these  two  ballots  must  be  counted  for  the  contestant. 
Our  statute  provides  Lan.  4534  (B.  2966-35),  that— 

"If  the  elector  mark  more  names  than  there  are  persons  to  be 
elected  to  an  office  *  *  *  his  ballot  shall  not  be  counted  for  such 
office. " 

In  the  ballot  marked  B  the  elector  voted  for  more  names  than  there 

were  persons  to  be  elected  for  the  office  of  common  pleas  judge.     In 

■  the  ballot  marked  G,  the  voter  voted  for  more  names  than  there  were 

persons  to  be  elected  for  each  state  office  and  for  representative  in  con- 

;  gress.    The  cross  in  the  circle  was  a  vote  for  every  candidate  appearing 

i  on  that  ticket.    But  the  statute  in  such  case  provides  that  such  ballot 

i  shall  only  be  rejected  as  to  that  office,  and  this  plainly  evidences  the  in- 

•^  tention  of  the  legislature  that  as  to  other  offices  on  the  ticket  it  shall 

be  counted.    This  exact  question  does  not  seem  to  have  been  decided  in 

this  state  so  far  as  appears  from  the  reports,  but  the  exact  question  was 

decided  by  the  supreme  court  of  California  under  a  statute  containing 

the  same  provision.    The  California  statutes  provides: 

"If  the  voter  marks  more  names  than  there  are  persons  to  be 
elected  to  an  office,  his  ballot  shall  not  be  counted  for  such  office." 
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It  will  be  observed  that  the  language  is  identical  except  that  the 
Ohio  statute  uses  the  word  "elector"  where  the  California  statute  uses 
the  word  " voter.' ' 

In  the  case  of  Day  v.  Dunning,  127  Cal.  55  [59  Pac.  Rep.  196],  the 
court  decided: 

"Ballots  cast  for  an  excessive  number  of  names  for  one  office  have 
only  the  effect  under  Sec.  1211  of  the  political  code  to  prevent  the  bal- 
lots from  being  counted  for  that  office,  and  such  excessive  number  of 
votes  for  one  office,  does  not  constitute  an  identifying  mark  within  the 
meaning  of  Sec.  1215  of  the  same  code,  and  does  not  destroy  the  validity 
of  the  ballot  or  effect  it  insofar  as  properly  cast  for  candidates  for  other 
offices. 

"The  fact  tljat  the  vote  for  an  excessive  number  of  names  for  one 
office  might  be  used  as  an  identifying  mark  does  not  affect  the  validity 
of  the  ballot  in  respect  to  other  offices,  such  identifying  marks  being 
relieved  from  the  operation  of  Sec.  1215  of  the  political  code  by  virtue 
of  the  more  specific  provision  of  Sec.  1211  of  that  code,  which  is  a  lim- 
itation upon  See.  1215/ ' 

The  California  statute,  Sec.  1215,  provides: 

"No  voter  shall  place  any  mark  upon  his  ballot  by  which  it  may 
afterwards  be  identified  as  the  one  voted  by  him." 

In  the  opinion  in  the  above  case  it  is  said: 

"Section  1211,  by  all  rules  of  construction,  is  susceptible  of  but  a 
single  meaning.  It  means  that  the  ballot  must  be  rejected,  as  to  the 
particular  office,  where  more  than  the  number  of  names  allowed  by 
law  are  voted  for  that  office,  and  that  it  must  be  counted  as  to  all  other 
names  for  all  other  offices.  This  is  as  plain  as  though  it  were  declared 
in  direct  and  positive  language.  The  statute  means  this,  or  it  means 
nothing.' ' 

To  the  same  effect  is  the  decision  of  the  supreme  court  of  Indiana,    - 
in  the  case  of  Borders  v.  Williams,  155  Ind.  36  [57  N.  E.  Rep.  527], 
and  of  the  supreme  court  of  Illinois,  in  the  case  of  Parker  v.  •Orr,  158 
111.  609  [41  N.  E.  Rep.  1002;  30  L.  R.  A.  227].    In  the  case  of  Caldwell 
v.  McElvain,  184  111.  552  [56  N.  E.  Rep.  1012],  it  was  decided: 

"Where  two  only  of  the  five  tickets  printed  upon  the  ballot  have  a 
candidate  for  a  certain  office,  a  ballot  marked  with  a  cross  in  the  circle 
at  the  head  of  each  of  such  two  tickets  cannot  be  counted  for  either 
candidate.  But  where  the  crosses  marked  are  in  the  circle  at  the  head 
of  one  of  the  tickets  having  a  candidate  for  such  office,  and  one  or  more 
which  have  not,  the  ballot  may  be  counted  for  such  candidate.' ' 

The  voter  not  having  voted  for  more  than  one  name  for  the-  office 
of  infirmary  director  on  either  of  these  ballots,  and  that  name  being 
that  of  the  contestant,  James  A.  Williams,  I  find  that  these  two  ballots 
should  be  counted  for  him. 
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There  are  two  ballots  marked  exhibits  C  and  I,  which  are  marked 
in  the  same  manner,  viz.,  with  a  straight  mark  in  the  circle  at  the  head 
of  the  ticket,  the  ballot  marked,  for  identification,  C  having  the  straight 
mark  in  the  circle  at  the  head  of  the  Democratic  ticket,  and  the  ballot 
marked  I,  having  the  straight  mark  in  the  circle  at  the  head  of  the  Re- 
publican ticket.  Insofar  as  the  result  of  this  contest  is  concerned,  it 
is  immaterial  whether  these  two  ballots  be  counted  or  not,  as  one  is  cast 
for  the  contestant  and  the  other  for  the  contestee.  Their  validity  de- 
pends upon  the  construction  to  be  given  to  our  statute.  The  statute 
provides  that  the  "elector  shall  observe  the  following  rules  in  marking 
his  ballot.' '  Then  follow  the  specific  directions  for  marking  a  ballot, 
the  requirement  being  that  a  cross  shall  in  all  cases  be  used  to  indicate 
the  voter's  intention.  Manifestly  it  was  the  object  and  purpose  of  this 
requirement  that  all  voters  should  be  required  to  make  the  same  kind  of 
a  mark  upon  the  ballot  so  as  to  carry  out  the  purpose  and  object  of 
securing  a  secret  ballot  and  to  prevent  bribery  and  intimidation.  If  it 
is  optional  with  the  voter  to  use  some  other  kind  of  a  mark  than  a 
cross  mark,  then  he  may  use  any  mark  whatever,  so  that  it  be  placed 
in  the  proper  position,  and  it  is  manifest  that  to  permit  this  latitude 
would  result  in  practice  in  defeating  the  primary  object  of  the  Aus- 
tralian ballot  law,  which  is  to  secure  a  secret  ballot.  It  is  true  our  stat- 
ute contains  the  provision  that  no  ballot  shall  be  rejected  for  any  tech- 
nical error  which  does  not  make  it  impossible  to  determine  the  voter's 
choice.  But  clearly  this  must  be  construed  with  the  other  provisions 
of  the  law  and  construed  in  the  light  of  the  controlling  object  and  pur- 
pose of  the  Australian  ballot  law.  If  the  intent  of  the  voter  alone  is 
to  be  the  guiding  star,  then  what  is  there  to  prevent  a  voter  from  writ- 
ing on  his  ballot,  "I  desire  to  vote  for  every  name  on  the  Republican 
ticket' '  or  "the  Democratic  ticket?"  Such  a  system  would  clearly  de- 
feat the  very  object  and  purpose  of  the  law.  Is  such  a  mark  as  this  to 
be  regarded  as  a  technical  error  which  is  to  be  disregarded  if  the  intent 
of  the  voter  can  be  arrived  at?  I  do  not  find  any  reported  case  in  this 
state  involving  this  question,  but  it  has  been  before  the  courts  of  other 
states  under  provisions  substantially  like  our  own  statute.  I  find  that 
the  Australian  ballot  lawrs  in  all  the  states,  so  far  as  I  have  examined 
them,  contain  a  provision  substantially  like  our  own,  that  effect  is  to 
be  given  to  the  intention  of  the  voter  where  it  is  possible  to  arrive  at  it. 
The  statute  of  Minnesota  provides : 

"In  the  counting  of  ballots  cast  at  any  election,  all  ballots  shall 
be  counted  for  the  persons  for  whom  they  were  intended  so  far  as  such 
intention  can  be  clearly  ascertained  from  the  ballot  itself." 

In  the  case  of  Truelscn  v.  Hugo,  81  Minn.  73  [83  X.  W.  Rep.  500]  f 
the  supreme  court  of  that  state  decided : 

"The  intention  of  a  voter,  under  our  election  law,  must  control 
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in  counting  his  ballot ;  but  such  intention  must  be  shown  and  indicated 
by  markings  on  the  official  ballot  substantially  in  the  manner  provided 
by  such  law,  and  in  bona  fide  attempt  at  compliance  therewith/' 

In  the  opinion  the  court  said : 

"While  the  statute  is  careful  in  requiring  effect  to  be  given  the 
intent  of  the  voter,  all  the  provisions  on  the  subject  are  pregnant  with 
the  idea  that  such  intent  must  be  expressed  and  indicated  by  a  compli- 
ance with  the  manner  and  method  therein  provided  for  marking  the 
ballots." 

The  court  further  said : 

"If  the  intent  of  the  voter  is  to  control,  regardless  of  the  manner 
of  indicating  it,  then  there  need  be  no  attempt  to  comply  with  the  re- 
quirements of  the  statute  at  all.  Such  is  contrary  to  the  purpose  and 
intent  of  the  law,  and  we  adopt  the  view  that  the  intent  of  the  voter, 
to  be  effective,  must  be  indicated  and  expressed  substantially  in  the 
manner  as  provided  by  statute,  or  at  least  in  a  bona  fide  attempt  at  com- 
pliance therewith.' ' 

In  the  case  of  Parker  v.  Orr,  supra,  the  supreme  court  of  Illinois 
decided : 

"An  honest  attempt  to  follow  the  directions  of  the  law  requiring 
a  cross  to  be  made  in  the  proper  margin  or  place  opposite  the  name  on 
the  ballot,  must  appear  in  order  to  permit  the  ballot  to  be  counted. . 
Writing  the  word  "Democratic"  at  the  head  of  the  ticket,  making  a 
single* mark  through  the  circle  or  square,  making  a  circular  or  other  ir- 
regular character  (not  being  the  form  of  a  cross)  within  the  circle  or 
square,  making  a  cross  opposite  the  names,  but  outside  the  square,  and 
signing  the  name  of  the  voter  to  the  ballot  are  all  modes  of  marking 
which  disregard  the  directions  of  the  law,  besides  destroying  the  ballot's 
secrecy,  and  ballots  so  marked  should  be  rejected." 

In  Vallier  v.  Brakke,  7  S.  D.  343  [64  N.  W.  Rep.  180],  it  was  de- 
cided by  the  supreme  court  of  that  state  that — 

"A  straight  diagonal  line  at  the  left  of  the  name  of  a  candidate 
does  not  constitute  a  cross,  and  should  be  disregarded. 

"One  or  more  circles  within  the  circle  at  the  head  of  a  party  ticket 
do  not  constitute  a  cross  within  the  circle,  and  should  be  disregarded." 

In  the  opinion  the  court  says: 

"The  cross  is  the  distinguishing  mark  in  our  Australian  ballot 
system,  and  we  think  it  would  be  going  too  far  to  hold  that  a  circle 
could  be  substituted  for  the  cross  prescribed  by  the  statute.  It  may 
have  been  the  intention  of  the  voter  to  substitute  a  circle  for  the  cross, 
but  the  law  permits  no  such  substitution.  If  the  voter  desires  to  have 
his  vote  counted  he  must  substantially  comply  with  the  law." 

In  the  case  of  Kelly  v.  State,  79  Miss.  168  [30  So.  Eep.  49],  it  was 
decided : 
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"Under  code  of  1892,  Sec.  3664,  providing  that  the  name  of  the 
person  voted  for  on  a  ballot,  shall  be  marked  with  a  cross,  the  use  of 
two  crosses  to  designate-  the  name  of  the  person  voted  for  does  not  in- 
validate the  ballot.  Under  said  statute,  ballots  on  which  the  voter's 
choice  is  sought  to  be  indicated  by  a  straight  mark  opposite  the  name 
or  by  erasing  a  name  should  not  be  counted.  The  statute  intends  a  cross 
only  to  indicate  the  choice  of  the  voter.' ' 

The  authorities  seem  to  be  practically  in  accord  on  the  proposition 
that  the  elector  must  use  a  cross  to  indicate  his  intention,  or  at  least  it 
must  be  apparent  that  he  was  honestly  endeavoring  to  make  the  mark 
which  is  prescribed  by  the  statute  as  the  proper  mark  to  indicate  his 
intention.  If  we  depart  from  this  statutory  requirement  and  hold  that 
some  other  mark  will  answer  as  well,  it  is  difficult  if  not  impossible  to 
prescribe  any  limits  to  such  departure  from  the  statute.  I  am  therefore 
compelled  to  reach  the  conclusion  that  these  two  ballots  should  not  be 
counted. 

The  same  reasons,  it  is  apparent,  will  exclude  the  ballot  marked 
for  identification  exhibit  D,  and  which  is  marked  with  a  circle  within 
the  circle  at  the  head  of  the  Republican  ticket.  This  ballot  must  for 
the  same  reasons  be  rejected. 

I  next  come  to  the  consideration  of  the  ballot  marked  for  identifica- 
tion exhibit  K,  which  is  marked  in  the  circle  at  the  head  of  the  Demo- 
cratic ticket,  and  contains  no  other  marks.  This  mark  is  something 
more  than  a  cross.  It  is  composed  of  three  straight  marks  in  one  direc- 
tion and  two  straight  marks  at  right  angles  therewith  and  crossing  the 
three  marks.  I  have  reached  the  conclusion  that  this  ballot  must  be 
counted.  There  is  here  a  cross,  but  the  voter  has  for  some  reason  re- 
peated the  operation.  The  intention  of  the  voter  here  is  plain,  and  as 
he  has  apparently  tried  to  follow  out  the  statutory  requirement  with 
reference  to  voting  a  straight  ticket,  the  ballot  should  be  counted  as  a 
straight  Democratic  ballot. 

There  is  no  reported  case  in  this  state  in  which  this  question  has 
been  before  the  courts  for  decision,  but  there  are  a  number  in  other 
states  and  the  clear  weight  of  authority  in  such  case  is  that  such  the 
ballot  must  be  counted.  It  is  to  be  remembered  that  many  voters  are 
unused  to  the  use  of  a  pencil  and  are  awkward  in  its  use,  that  the  light 
is  often  times  dim  in  the  voting  booth  and  that  the  vision  of  many 
voters  is  poor,  so  that  to  require  great  exactness  or  nicety  in  .the  mak- 
ing of  the  cross  would  result  in  disfranchising  honest  voters. 

In  the  case  of  Parker  v.  Orr,  supra,  the  supreme  court  of  Illinois 
held: 

"  Imperfect  success  in  making  the  cross  in  the  proper  place  to  in- 
dicate a  choice  of  candidates  where  there  was  a  clear  intention  to  con- 
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form  to  the  statute  and  not  to  distinguish  the  ballot  will  not  require  its 
rejection." 

In  this  case  there  was  more  than  a  cross,  there  being  two  marks 
in  one  direction  and  one  mark  crossing  them,  and  it  was  held  the  bal- 
lot should  be  counted. 

In  the  case  of  Houston  v.  Steel,  98  Ky.  596  [34  S.  W.  Rep.  6],  it 
was  decided: 

"Ballots  marked  with  two  or  more  crosses  in  one  square,  or  with 
a  cross  of  a  peculiar  form,  should  be  counted  if  otherwise  regular  as 
these  are  not  such  distinguishing  marks  as  invalidate  the  ballot  in  the 
absence  of  evidence  of  intent  to  distinguish  it." 

In  that  case  there  was  one  ballot  marked  with  three  crosses  in  the 
circle,  which  was  regarded  apparently  as  only  three  attempts  to  make 
a  cross. 

In  People  v.  Kamps,  129  Mich.  217  [88  N.  W.  Rep.  475],  it  was  de- 
cided : 

"Election  ballots  which  appeared  as  though  the  voter  had  first 
made  a  cross  in  the  circle,  and  thinking  he  had  not  marked  it  plainly 
enough,  repeated  the  marking  substantially  over  the  first,  and  others 
whieh  appeared  as  though  the  cross  might  have  been  made  with  a  pencil 
the  lead  of  which  was  so  broken  that  it  had  two  points,  or  on  which  the 
voter  may  have  made  a  cross  with  a  down  and  up  stroke  in  making  each 
mark,  were  properly  counted." 

The  court  in  the  opinion  said: 

"If  these  ballots  were  to  be  rejected,  the  ballots  of  many  voters 
who  do  not  use  pen  or  pencil  very  often  would  have  to  be  rejected." 

To  the  same  effect  are  the  following  cases:  People  v.  Morgan,  20 
N.  Y.  App.  Div.  48  [46  N.  Y.  Supp.  898] ;  State  v.  Fawcett,  17  Wash. 
188  [49  Pac.  Rep.  346]  ;  Kelly  v.  State,  79  Miss.  168  [30  So.  Rep.  49] ; 
Tandy  v.  Lavery,  194  111.  372  [62  N.  E.  Rep.  774]. 

This  ballot  being  marked  in  the  cross  at  the  head  of  the  Demo- 
cratic ticket  must  be  counted  for  the  contestant. 

This  leaves  for  consideration  the  ballots  marked  for  identification, 
exhibits  A,  M  and  F.  As  to  these  three  ballots  I  am  in  doubt.  It  is 
immaterial  what  the  decision  be,  however,  as  to  their  validity,  as  it 
cannot  affect  the  result,  even  if  the  one  which  is  claimed  for  the  con- 
testee  be  counted,  exhibit  M,  the  other  two,  if  counted  at  all,  being 
Democratic  ballots.  I  am  clearly  convinced  that  exhibits  B,  G  and  K 
must  be  counted  for  the  contestee  under  the  provisions  of  our  statute 
and  the  decisions  above  cited.  I  also  feel  clear  that  the  exhibits  C,  D,  I 
and  O  cannot  be  counted  for  the  reasons  stated,  which  would  give  to 
the  contestee  a  majority  of  three  votes  which  cannot  be  affected  by  the 
decision  as  to  these  three  ballots. 

Exhibit  A  contains  a  cross  mark  in  the  circle  at  the  head  of  the 
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Democratic  ticket,  and  a  cross  mark  at  the  left  and  in  front  of  the  blaiJc 
space  on  the  Socialist  ticket,  marked  for  county  commissioner,  there 
being  no  candidates  for  county  offices  on  the  Socialist  ticket.  This  bal- 
lot, to  my  mind,  has  all  the  ear  marks  of  a  fraudulent  ballot  marked 
for  identification.  I  have  much  doubt  as  to  whether  or  not  this  is  a 
technical  error  which  is  to  be  disregarded  under  the  terms  of  the  stat- 
ute. The  intention  may  be  clear,  but  it  is  equally  true  this  ticket  is  so 
marked  as  to  readily  identify  it  from  other  ballots  which  defeats  the 
object  and  purpose  of  the  Australian  ballot. 

*  The  supreme  court  of  Illinois,  in  the  case  of  Parker  v.  Orr,  supra. 
decided  that: 

44  The  use  of  a  mark  furnishing  means  of  avoiding  the  secrecy  of 
a  ballot  requires  its  rejection,  though  the  law  contains  no  direct  prohi- 
bition of  distinguishing  marks,  and  this  is  so  even  though  the  mark 
used  may  indicate  the  voter's  candidate  or  party  choice." 

The  statute  of  Illinois,  like  our  own,  contains  a  provision  that  where 
it  is  impossible  to  determine  the  voter's  choice,  the  ballot  shall  be  re- 
jected.   For  these  reasons  I  think  this  ballot  should  be  rejected. 

As  to  the  ballot  marked  0,  all  of  the  tickets  upon  the  ballot,  except 
the  Republican  ticket,  are  marked  off  with  a  long  cross  mark  extend- 
ing practically  from  the  top  to  the  bottom  of  the  tickets,  but  no  mark 
of  any  kind  is  placed  upon  the  Republican  ticket,  either  in  the  circle 
or  at  the  left  and  before  the  names  of  the  several  candidates  thereon. 

The  supreme  court  of  Minnesota,  Trnelsen  v.  Hugo,,  supra,  decided 
that  under  the  Australian  ballot  law  such  a  ballot  could  not  be  counted. 
It  was  held  in  that  case  that — 

"The  intention  of  a  voter,  under  our  election  law,  must  control 
in  counting  his  ballot;  but  such  intention  must  be  shown  and  indicated 
by  markings  on  the  official  ballot  substantially  in  the  manner  provided 
by  such  law,  and  in  lona  fide  attempt  at  compliance  therewith." 

The  court  says  on  page  78 : 

"Exhibit  34  was  properly  rejected.  There  was  no  attempt  at  a 
compliance  with  the  statutes  on  the  subject  of  marking,  and  it  could  not 
properly  have  been  counted.  The  only  marks  on  this  ballot  are  those 
erasing  the  name  of  contestee,  the  name  of  the  .Socialist  labor  candidate, 
and  the  names  of  the  Republican  and  Socialist  candidates  for  alder- 
men, leaving  the  Democratic  candidates  alone  on  the  ballot,  but  with- 
out any  attempt  to  place  a  mark  of  any  kind  opposite  their  names." 

I  therefore  reject  this  ballot  as  not  being  a  compliance  with  the 
law  and  not  indicating  the  intention  of  the  voter  to  vote  the  Republican 
ticket,  he  having  neither  marked  his  ballot  nor  attempted  to  mark  it, 
as  required  by  the  statute. 

As  to  the  remaining  ballot,  it  is  mutilated  by  an  attempted  erasure 
of  names  on  it.    This  is  also  rejected.    The  statute  provides  for  issuing 
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additional  ballots  in  case  the  voter  spoils  his  ballot  and  such  a  marking 
would  be  a  sure  means  of  identifying  the  ballot  from  others. 

The  result  arrived  at,  therefore,  gives  to  the  contestant  three  votes, 
which  gives  him  a  total  vote  of  3,090,  as  against  3,087  for  the  contestee. 
I  therefore  conclude  upon  the  evidence  and  the  law  that  the  contestant 
received  a  majority  of  the  legal  votes  cast  for  this  office  and  was  and 
is  duly  elected  to  the  office  of  infirmary  director  of  Highland  county, 
and  such  is  the  judgment  of  the  court. 

Furthermore,  as  under  the  law  the  term  begins  on  the  first  Monday 
of  January,  which  would  be  the  seventh  day  of  January,  and  as  tne 
supreme  court  has  held  that  this  remedy  is  exclusive  and  that  quo 
warranto  cannot  be  maintained,  I  am  of  opinion  a  judgment  of  ouster 
should  be  entered  and  of  induction  of  the  contestant  into  the  office.  The 
costs  under  the  statute  are  assessed  against  the  contestee,  including  the 
cost  of  the  depositions.    Exceptions  may  be  noted  by  either  party. 


MUNICIPAL  CORPORATION— PUBLIC  LANDINGS. 

[Superior  Court  of  Cincinnati,  General  Term,  October  20,  1906.] 

Ferris,  Hosea  and  Murphy,  JJ. 

(Judge  Murphy  of  the  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hoff* 

heimer.) 

Louisville  &  Nashville  Ry.  et  al.  v.  Cincinnati   (City). 

1.  Right  to  Construct  Viaduct  over  Public  Landing. 

A  municipal  council  is  without  power  to  authorize  a  railroad  company  to 
occupy  a  street  or  public  landing  with  an  overhead  structure,  resting 
upon  fixed  permanent  supports,  necessarily  involving  the  exclusive  use 
of  the  grounds  so  occupied,  and  an  ordinance  granting  the  right  to  erect 
such  a  structure  is  void. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 
2296-2386;  7  Cyc.  Dig.,  "Railways,"  §§  252-291.— Ed.] 

2.  Nature  of  Use  of  Public  Landing. 

While  from  the  purposes  of  its  creation  and  dedication,  a  public  landing 
includes  the  free  and  unobstructed  passage  of  travelers  and  vehicles,  its 
function  is  much  broader  and  more  important  than  that  of  a  mere  street, 
and  considerations  which  would  forbid  the  occupation  of  a  street  by  a 
railway  structure  are  of  commanding  application  in  the  case  of  such  a 
landing. 

[Syllabus  approved  by  the  court.] 

Error  to  special  term. 

Kinkead,  Rogers  &  Ellis,  for  plaintiffs  in  error. 
Jesse  Lowman,  city  solicitor,  and  W.  A.  DeCamp,  assistant  city- 
solicitor,  for  defendant  in  error. 

HOSEA,  J. 

This  proceeding  is  brought  to  review  and  reverse  the  judgment  and 
order  of  the  trial  court  at  special  term,  denying  a  motion  to  dissolve  a 
44  Dec.  Vol.  17 
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temporary  restraining  order  theretofore  granted,  to  prevent  the  Louis- 
ville &  Nashville  Railroad  Company  and  the  American  Bridge  Company 
from  constructing  a  railway  viaduct  across  the  grounds  known  as  the 
"  public  landing "  in  the  city  of  Cincinnati.  All  the  questions  presented 
in  argument  upon  the  hearing  in  this  court,  were  presented  to  the  con- 
sideration of  the  court  below,  and  are  fully  discussed  upon  the  authori- 
ties in  the  opinion  delivered  by  that  court  and  reported  in  Cincinnati 
v.  Railway,  16  Dec.  628. 

"We  have  given  all  these  questions  and  the  arguments  of  counsel  in 
i  relation  to  the  same  our  careful  consideration,  and  the  conclusions 
reached  by  us  are  in  accord  with  the  views  and  findings  of  the  court 
below.  We  think  that  the  city  council  was  without  power,  under  ex- 
isting laws,  to  authorize  a  railroad  company  to  occupy  the  public  land- 
ing with  a  structure  of  the  character  shown  in  this  case,  resting  upon 
fixed  permanent  supports,  which  necessarily  involves  an  exclusive  use 
of  the  grounds  so  occupied,  and  that  consequently  the  ordinance  is  void. 

While  the  reasons  and  citations  of  authority  given  by  the  court 
below  in  its  published  opinion  are  so  full  and  satisfactory,  as  to  render 
a  further  statement  of  them  unnecessary  here,  there  are  additional  rea- 
.  sons  for  the  finding  that  may  with  propriety  be  mentioned,  based  upon 
facts  of  which  judicial  notice  may  be  taken,  insofar  as  they  are  not 
specifically  included  in  the  record. 

The  "public  landing"  is  a  portion  of  the  river  bank,  graded  to  a 
substantially  uniform  slope  from  the  first  " bench* '  down  to  low  water 
line  of  the  Ohio  river.  This  tract  extends  from  east  to  west  along  the 
river,  approximately  one  thousand  feet,  on  Front  street,  its  width  vary- 
ing according  to  the  stages  of  water  in  the  river,  being  considerably 
greater  at  the  west  side  "at  the  projected  line  of  Main  street  than  at  the 
east  side  at  the  projected  line  of  Broadway,  but  dn  average  at  extreme 
low  water  of,  say,  seven  hundred  and  fifty  feet.  This  tract  was  set  apart 
and  dedicated  by  the  founders  of  Cincinnati  as  a  "public  landing,"  and 
is  the  sole  public  wharf  or  landing  place  of  this  character  possessed  by 
or  available  to  the  city,  and  has  been  in  public  use  for  this  purpose  from 
a  period  beyond  the  memory  of  those  now  living. 

The  special  purpose  of  its  dedication  was  and  is,  to  afford,  by  means 
of  its  long  slope,  a  safe  and  convenient  landing  place  for  freight  and  pas- 
senger boats  at  all  stages  of  the  river,  from  extreme  low  to  extreme  high 
water,  where  at  all  times  (excepting  during  unusual  floods  completely 
submerging  it)  boats  may  land  and  receive  and  discharge  their  cargoes 
with  convenience  and  safety.  An  important  part  of  its  general  function 
also,  is  to  afford  opportunity  for  wagons  to  approach  the  Water's  edge 
from  the  business  portions  of  the  city,  bringing  goods  to  the  boats  for 
shipment  and  hauling  away  the  discharged  cargoes — the  slope  affording 
an  opportunity  for  teams  to  attain  easy  grades  for  heavy  loads  by  select- 
ing at  will,  paths  of  travel  to  and  fro,  at  any  desired  angle  to  the  line  of 
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the  slope.  It  is,  therefore,  properly  speaking,  not  a  " street.' '  While  the 
purposes  of  its  creation  and  dedication  include  the  free  and  unobstructed 
passage  of  travelers  and  vehicles,  its  function  in  this  respect  is  much 
broader  and  more  important  than  that  of  a  mere  street,  by  reason  of  its 
connection  with  the  landing  of  boats,  the  handling  of  cargoes,  and  the 
consequent  necessity  of  entire  freedom  in  selecting  paths  of  travel  for 
haulage  at  any  angle  with  the  slope.  In  a  general  sense,  the  function  of 
the  public  landing  as  a  place  for  unloading  cargoes  is  analogous  to  that 
of  automatic  landing  stages  which  rise  and  fall  with  the  tide.  The  Ohio 
river  is  subject  to  frequent  changes  of  elevation,  which  recur  with  more 
or  less  regularity  within  wide  limits,  and  for  which  the  slope  of  the 
landing  affords  ample  provision.  As  the  river  rises,  the  boats  land  nearer 
the  upper  limit  of  the  slope,  but  that  portion  which  remains  above  water 
still  retains  pro  tanto  all  the  functions  of  the  whole. 

It  is  apparent  that  a  fixed  structure  such  as  a  railway  viaduct  rest- 
ing upon  a  line  of  piers  or  abutments  extending  from  east  to  west  upon 
the  slope  of  the  public  landing,  parallel  with  the  river,  while  at  low 
stages  of  the  water  it  might  be  simply  an  inconvenience  to  the  public 
use  of  the  landing,  would  be  absolutely  prohibitive  of  such  use  whenever 
the  water  reached  the  vicinity  of  the  line  of  abutments,  and  at  all  stages 
beyond.  If  teams  were  compelled  to  pass  between  piers  or  under  arch- 
ways to  reach  boats,  there  must  be  room  enough  below  to  turn  and  get 
into  position  to  load  and  ascend  the  slope  again,  and  this  could  not  be 
done  when  the  water  approached  near  to  the  line  of  the  viaduct;  and, 
certainly,  interchange  of  freight  between  wagons  and  boats  would  not  be 
possible  at  all  at  higher  stages  of  the  water.  At  such  times  the  entire 
upper  part  of  the  slope  would  be  entirely  cut  off  by  such  a  structure 
as  that  in  question,  from  its  intended  use.  It  is  thus  clearly  apparent 
that  the  extent  of  the  destruction  of  public  rights  in  the  premises  is  not 
to  be  measured  by  the  mere  spaces  occupied  by  piers,  but  is  co-extensive 
with  the  existence  of  the  proposed  structure  as  a  whole,  which  under 
frequently  recurring  conditions  would  effectually  destroy  the  entire 
use  of  the  public  landing  as  such. 

These  facts  and  the  great  detriment  to  the  public  interest  that 
would  inevitably  ensue  from  the  proposed  construction  of  the  railway 
viaduct,  and  especially  in  view  of  the  improvements  in  the  navigation 
of  the  Ohio  river  now  under  way  and  the  stimulus  to  the  shipping  in- 
terests of  Cincinnati  so  generally  expected  to  arise  therefrom,  may  well 
be  set  off  against  the  argument  so  strenuously  urged  in  this  court  based 
upon  the  large  expenditure  made  and  to  be  made  by  the  railroad  com- 
pany in  the  construction  of  the  viaduct,  and  the  loss  to  ensue  to  them  in 
case  of  its  completion  be  not  permitted.  The  exclusive  occupancy  of  a 
street  in  a  city  is  usually  at  most  an  inconvenience  merely,  because  other 
streets  supply  the  means  of  travel  between  the  same  points.  In  this  case, 
however,  the  destruction  of  the  public  landing  for  its  intended  use  would 
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inflict  a  loss  upon  the  city  that  would  be  very  great  and  would  also  be 
irreparable,  for  there  is  no  available  substitute. 

These  facts  and  considerations  also  suggest  the  entire  inapplicability 
of  Lan.  5305  (B.  3337-1),  as  amended  April  21,  1904  (97  O.  L.  302), 
to  the  case  in  hand,  as  vesting  in  the  city  council  authority  to.  pass  the 
ordinance  in  question.  That  section  has  exclusive  reference,  in  terms, 
to  the  crossing  of  streets,  and  it  is  clearly  apparent  from  its  reading 
that  the  lawmakers  had  in  view  a  bridge  crossing  ordinary  streets  from 
side  to  side,  and  that  only.  By  no  reasonable  or  possible  construction 
can  it  be  held  to  intend  or  include  a  public  landing  of  this  character 
which  obviously  is  not  a  street  in  any  such  sense  as  contemplated  by  the 
statute  in  question.  But  even  if  this  were  not  so  and  a  power  exists  by 
virtue  of  the  statute  authorizing  councils  to  agree  with  railroad  com- 
panies as  to  the  manner  of  occupation  of  streets,  still,  such  power  must 
be  taken  with  the  limitation  existing  in  the  fundamental  law  originating 
in  the  purposes  of  the  dedication  to  public  uses  and  formulated  in  the 
code  provision  requiring  councils  to  keep  such  property  free  from  nui- 
sance. To  hold  otherwise  would  give  to  the  statute  from  which  the  power 
is  claimed  to  arise  in  this  case  by  implication,  the  effect  of  repealing,  by 
the  same  implication,  the  prior  and  explicit  statute  declaring  the  funda- 
mental law.  This  we  cannot  do.  Even  if  it  could  be  done,  we  would  be 
relegated  at  last  to  the  question  of  abuse  of  the  discretionary  power  thus 
vested,  and  we  would  still  be  compelled,  upon  the  facts  of  this  case,  to 
hold  the  grant  void  as  a  palpable  abuse  of  discretion.  The  question 
whether  or  not  a  structure  in  public  streets  is  or  is  not  a  nuisance,  is, 
and  must  always  be,  a  judicial  question,  and  no  action  of  the  legislature 
can  oust  the  courts  of  their  power  of  determination  in  this  regard,  by 
giving  authority  to  council.  We  are,  therefore,  of  opinion  that,  for  the 
reasons  here  stated,  in  addition  to  those  pointed  out  in  the  opinion  of 
the  court  below,  the  judgment  denying  the  motion  to  dissolve  the  injunc- 
tion was  correct  and  should  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 

Ferris,  J.,  concurs. 

MURPHY,  J. 

I  concur  in  the  judgment  of  affirmance  of  the  judgment  of  the  court 
below.  The  reason  assigned  in  the  above  opinion,  beginning  at  the  last 
paragraph  on  page  691  was  not  before  the  court  and  therefore  I  pass 
no  opinion  thereon. 
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NEGLIGENCE— PLEADING. 

[Superior   Court   of   Cincinnati,    Special   Term,    March,   1907.] 
Gustave  Huber  v.  Interurban  Ry.  &  Term.  Co. 

Sufficiency   of   Allegation   of   Negligence. 

Allegations  of  the  negligent  operation,  and  negligence  in  the  equipment, 
of  a  railroad,  resulting  in  the  injuries  complained  of,  must  be  averred 
with  such  definiteness  as  to  show  the  defendant  the  precise  nature  of  # 
the  charge,  and  must  be  drawn  with  such  precision  as  to  connect  the  w 
acts  complained  of  with  the  injuries  sustained.  ^ 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  §§  489-518.— Ed.]   ', 
[Syllabus  approved  by  the  court.]  ., 

Hoffman,  Bode  &  Le  Blond,  for  plaintiff. 

F.  F.  Dinsmore  and  C.  M.  Leslie,  for  defendant. 

HOSEA,  J. 

This  being  an  action  for  injuries  to  a  passenger,  it  is  alleged  (1) 
that  the  defendant  was  wilfully  negligent  in  the  operation  of  its  line 
in  allowing  a  switch  to  be  unlocked  and  open,  and  (2)  that  the  car  was 
operated  negligently  and  at  a  negligent  rate  of  speed,  whereby  the  car 
ran  into  and  off  the  switch  and  was  overturned. 

Coupled  with  these  are  allegations  that  there  was  negligence  in 
the  equipment  of  the  switch  and  in  the  equipment  of  the  car;  but  it 
does  not  appear  what  those  defects  are  or  that  they  are  in  any  way 
connected  with  the  injury  in  the  relation  of  cause  and  effect.  It  is  nec- 
essary that  this  relation  be  shown  and  this  cannot  be  done  without  speci- 
fying the  defect.  A  defendant  is  entitled  to.  know  not  only  the  nature 
of  the  charge  of  negligence  against  him  but  the  "precise  nature  of  the 
charge."  Practice  Code  (Rev.  Stat.  5088;  Lan.  8603).  This  means,  in 
an  action  for  negligence,  that  the  acts  of  negligence  are  to  be  "specific- 
ally and  definitely  averred  in  the  petition.' 9  New  York,  C.  &  St.  L.  By. 
v.  Kistler,  66  Ohio  St.  326  [64  N.  E.  Rep.  130] ;  Bait.  &  O.  By.  v.  Lock- 
wood,  72  Ohio  St.  586,  590  [74  N.  E.  Rep.  1071]  ;  Davis  v.  Guarnieri, 
45  Ohio  St.  470  [15  N.  E.  Rep.  350;  4  Am.  St.  Rep.  548]. 

But  a  "charge  of  negligence' '  relates  not  only  to  the  negligent  acts 
but  their  results  also.  It  does  not  follow  in  a  logical  relation  of  cause 
and  effect  that  injury  results  from  negligent  acts;  consequently  the 
damages  claimed  to  result  are  necessarily  special  and  must  be  specifically 
laid  and  proved.  The  statutory  requirement  includes  the  specification 
of  injuries  which  the  defendant  is  charged  with  causing  as  well  as  the 
acts  of  commission  or  omission  that  constitute  the  predicate  of  his  neg- 
ligence in  causing  them. 

Inasmuch  as  such  damages  are  inherently  special  and  not  general 
it  is  necessary,  in  order  to  prevent  surprise  to  the  defendant,  that  the 
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declaration  state  specifically  and  in  detail  the  damages  sought  to  be  re- 
covered. As  applied  to  actions  for  personal  injuries  it  means  that  those 
facts  shall  be  stated  specifically  so  that  there  shall  be  no  uncertainty 
as  to  the  effect  which  the  injury  produced.  Illinois  Cent.  Ry.  v.  Cheek, 
152  Ind.  663  [53  N.  E.  Rep.  641] ;  Hanson  v.  Anderson,  90  Wis.  195  [62 
N.  W.  Rep.  1055]. 

In  the  present  case  adherence  to  the  rule  is  more  necessary,  because 
the  allegations  all  relate  indefinitely  to  "internal  injuries,' *  which  are 
alleged  to  be  of  a  permanent  nature,  making  the  wife,  for  whose  injury 
the  action  is  prosecuted,  an  invalid  for  the  rest  of  her  life,  entailing  loss 
of  services  and  continued  expense,  and  because  the  action  is  brought 
three  years  after  the  occurrence  implying  abundant  time  to  ascertain 
exact  conditions. 

While  there  is  much  laxity  in  other  states  on  this  point— one  court 
holding  an  allegation  that  plaintiff  was  "greatly  disturbed  in  her  body" 
to  be  a  sufficient  averment  of  physical  injury  (Watkins  v.  Manufactur- 
ing Co.  131  N.  C.  536  [42  S.  E.  Rep.  983;  60  L.  R.  A.  617])— our  code 
rule  above  cited  and  the  recognized  practice  in  Ohio  requires  a  specific 
and  definite  averment. 

It  follows  that  in  both  instances  cited  in  the  motion,  to  wit,  (1)  in 
relation  to  the  defects  of  "equipment"  of  switch  and  car,  and  (2)  in 
relation  to  the  injuries  suffered,  the  petition  is  indefinite  and  the  motion 
is  well  taken. 

Motion  granted  with  leave  to  amend  within  ten  days. 
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McClure  v.  Collopy. 

CONTRACTS— MECHANICS'  LIENS. 

[Superior  Court  of  Cincinnati,  January  2,  1907.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

F.  F.  McClure  &  Sons  Co.  v.  J.  6.  Collopy  &  Co.  et  al. 

1.  Relation  to  City  of  Subcontractor  Furnishing  Paving  Materials. 

A  contract  to  furnish  paving  materials  to  another  who  has  contracted  to  do 
certain  paving  for  a  municipality,  and  such  other's  paving  contract  with 
the  municipality  are  entirely  independent  of  each  other,  and  the  former 
cannot  file  a  subcontractor's  and  material  man's  lien,  after  four  months 
from  the  last  delivery  under  his  contract  but  within  four  months  from 
the  completion  of  the  pavement. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Mechanics'  Liens,"  §§  29-102.— Ed.] 

2.  Who  is  Subcontractor  on  Paving  Contract. 

Whether  one  furnishing  material  to  a  paving  contractor  is  of  a  class  covered 
by  the  statute  and  might  have  taken  a  valid  lien,  had  H  been  filed  within 
the  statutory  time  after  the  last  deliveries,  quaere? 

[Syllabus  approved  by  the  court.] 

Error  to  special  term. 

David  Davis  and  Frank  Dinsmore,  for  plaintiff  in  error. 
W.  W.  Symmes,  for  defendants  in  error . 

PER  CURIAM. 

This  case,  as  it  seemed  to  us,  is  susceptible  of  disposition  upon 
elementary  principles.  The  defendants  in  error,  ■  Collopy  &  Company, 
anticipating  a  contract  with  the  city  of  Cincinnati  to  construct  Queen 
City  avenue,  entered  into  contract  in  writing  with  the  plaintiff  in  error, 
whereby  the  latter  agreed  to  furnish  and  deliver  to  the  defendants  in 
error  all  the  granite  needed  by  them  in  the  completion  of  their  said 
contract  with  the  city.  The  granite  so  to  be  furnished  was  to  equal  cer- 
tain samples  and  to  be  delivered  f.  o.  b.  on  cars  at  Cincin- 
nati as  the  work  progressed,  and  the  quantity  delivered  in  any 
month  was  to  be  paid  for  on  the  fifteenth  of  the  next  succeeding  month. 
It  is  conceded  that  deliveries  were  made  on  cars  at  Brighton  station, 
Cincinnati,  and  there  inspected  by  a  city  inspector,  and  hauled  by 
Collopy  &  Company  to  and  used  by  them  upon  the  work.  No  question  is 
made  but  that  McClure  &  Sons  Company  delivered  granite  as  stipulated 
in  a  total  quantity  sufficient  to  continue  and  complete  the  work,  and  that 
the  last  deliveries  were  made  a  considerable  time  prior  to  the  actual 
completion  of  the  avenue  by  Collopy  &  Company,  and  no  question  is 
made  as  to  quality.  Much  more  than  four  months  after  the  last  delivery, 
the  plaintiff  in  error  filed  a  subcontractor's  and  material  man's  lien, 
and  the  claim  is  made  that  it  was  filed  within  four  months  after  the  final 
completion  of  the  work  by  Collopy  &  Company,  and  it  is  claimed  to  be 
within  the  statutory  time,  by  reason  of  the  supposed  connection  between 
the  contract  above  cited  and  Collopy's  contract  with  the  eity. 
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In  our  opinion  this  proposition  of  the  supposed  connection  of  these 
two  contracts,  in  aid  of  the  contention  that  the  lien  was  filed  in  time, 
is  not  tenable.  The  two  contracts  are,  in  our  view,  entirely  independent 
"Whether  McClure  &  Sons  Company  are  of  the  class  intended  by  the 
statute,  and  might,  therefore,  have  taken  a  valid  lien  if  within  the 
statutory  time  after  their  last  deliveries,  is  not  necessary  for  us  to  de- 
cide. Their  attempt  to  file  a  lien  was  made  long  after  any  right  in  that 
connection,  if  such  existed,  expired.  We  think  the  court  below  was 
right  in  holding  the  lien  void  and  entering  judgment  dismissing  the 
petition ;  and  the  same  should  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 


CORRUPTING  COURTS— CRIMINAL   LAW. 

[Franklin  Common  Pleas,  April,  1907.] 
State  of  Ohio  v.  John  W.  Johnson. 

Acts  of  Impropriety  not  Constituting.  Attempt  to  Corrupt  Court. 

Sending  a  letter  to  a  judge  of  the  courts  reflecting  on  the  personal  character 
of  a  person  who  is  a  party  on  relation  in  a  civil  action  then  pending 
before  said  court,  does  not  state  an  offense  under  Rev.  Stat.  6907  (Lan. 
10541),  for  corruptly  endeavoring  to  influence  an  officer  of  a  court  of 
this  state.  The  character  of  such  relator  not  being  an  issue  in  the  pending 
case,  there  is  nothing  in  the  letter  concerning  the  merits  of  such  pending 
case, 
[Syllabus  by  the  court.] 

Demurrer. 

C.  T.  Webber,  prosecuting  attorney,  for  plaintiff. 

Q.  J.  Marriott,  E.  T.  Belcher  and  J.  A.  Conner,  for  defendant. 

EVANS,  J. 

This  case  is  submitted  on  a  demurrer  to  the  indictment,  and  anion? 
other  things,  the  question  is  raised  as  to  whether  the  words  and  discourse 
written  and  sent  to  said  judges,  if  they  were  so  done  by  the  defendant, 
are  sufficient  to  state  the  crime  of  endeavoring  to  influence  corruptly 
the  judges  of  said  court  in  the  discharge  of  their  duty  in  the  decision 
of  said  case  then  pending  before  them. 

The  indictment  is  drawn  under  Rev.  Stat.  6907  (Lan.  10541)  which 
provides  among  other  things  that  whoever  corruptly  endeavors  to  in- 
fluence an  officer  in  any  court  of  this  state,  in  the  discharge  of  his  duty, 
shall  be  fined,  etc. 

The  words  and  discourse  alleged  to  have  been  written  and  delivered 
to  said  judges,  are  as  follows : 

"I  note  by  the  papers  that  Slater  v.  Johnson  case  is  Tip  to  you.  I 
am  a  Republican,  as  you  gentlemen  are,  and  I  .hope  I  am  a  good  citizen, 
and  I  would  not  even  suggest  to  you  that  you  should  in  any  manner 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  697 

State  v.  Johnson. 

violate  your  oaths  of  office  or  in  any  manner  stultify  yourselves  in  this 
or  any  cause  of  action  that  comes  before  you,  but  I  would  suggest  that 
it  is  your  duty  to  search  very  diligently  to  find  a  lawful  reason  to  pre- 
vent such  a  man  as  Mark  Slater's  going  back  into  the  office  he  has 
abused  and  disgraced — from  which,  there  is  not  the  least  doubt  in  this 
world  he  has  stolen  thousands  of  dollars.  The  man  has  no  moral  per- 
ception and  seems  to  believe  that  he  has  a  perfect  right  to  graft  all  he 
might  on  the  side.  The  Republican  party,  as  you  are  well  aware,  has 
load  enough  to  carry  for  the  present  without  loading  up  again  with  a 
Slater. 

"Yours  Respy., 

"E.  T.  Ryan." 

• 

The  question  here  is,  Do  said  written  words  and  discourse  to  the 
disparagement  of  said  Mark  Slater,  amount  in  law  to  a  corrupt  endeavor 
to  influence  said  officers  in  their  decision  in  said  pending  case? 

It  will  be  observed  that  the  indictment  charges  expressly  that  the 
written  words  and  discourse  to  the  disparagement  of  said  Slater,  plain- 
tiff in  said  cause,  constitutes  the  matter  therein  that  was  written  for  the 
corrupt  purpose  of  influencing  said  officers  in  their  said  decision  in  said 
case; 

This  being  specifically  so  charged  eliminates  the  other  matter  so 
written,  and,  in  fact,  the  remaining  part  could  not  so  operate. 

Corruption  is  defined  by  Bouvier  to  be:  "An  act  done  with  an  in- 
tent to  give  some  advantage  inconsistent  with  official  duty  and  the 
rights  of  others.' ' 

Anderson  defines  it,  as — "An  act  done  with  intent  to  gain  an  ad- 
vantage not  consistent  with  official  duty  and  the  rights  of  others ;  some- 
thing forbidden  by  law." 

It  is  said  in  1  Bishop,  Criminal  Law  Sec.  468 : 

"It  is  in  like  manner  punishable  at  the  common  law  to  endeavor, 
by  indirect  means,  to  influence  the  judge  or  jury  concerning  the  merits 
of  a  cause  on  trial  or  on  the  eve  of  trial ;  as,  by  circulating  papers  re- 
specting its  merits." 

So  that  the  whole  question  here  is  narrowed  down  to  a  considera- 
tion of  the  fact  whether  the  objectionable  matter  written  in  disparage- 
ment of  said  Slater  concerns  the  merits  of  said  case;  that  is,  was,  or 
rather  could  the  question  of  the  character  of  Slater  be  an  element  or 
issue  in  said  case,  and  could  it  therefore  be  a  matter  for  consideration 
of  said  court  in  deciding  the  issues  of  said  cause  on  its  merits  ? 

While  the  indictment  does  not,  of  course,  set  forth  what  the  issues 
in  said  pending  case  were,  yet,  it  does  show  that  said  case  was  a  civil 
and  not  a  criminal  case,  and  it  further  shows  that  said  Slater  was  not 
as  an  individual  a  party  to  said  case.    The  state  was  the  party  plain- 
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tiff,  and  said  Slater  the  relator,  as  any  others  might  have  been  who  might 
bring  the  action  in  the  name  of  the  state  on  relation. 

So  that,  as  laid  down  by  1  Greenleaf,  Sees.  54  and  55,  and  other 
authorities,  the  character  of  said  Slater  could  not  have  been  an  issue  in 
said  case,  and  whether  his  character  was  good  or  bad  could  have  had  no 
influence  on  the  court,  in  deciding  said  case,  because  that  had  nothing 
to  do  with  the  merits  of  the  case. 

While  the  writing  of  such  a  discourse  to  a  judge  is  the  height  of 
impropriety,  and  might  subject  such  person  on  a  proper  hearing  to 
punishment  for  contempt  of  court, — a  matter,  however,  upon  which  I 
do  not  here  express  an  opinion, — I  am  of  the  opinion,  for  the  reasons 
above  stated,  that  it  does  not  state  a  crime  under  the  penal  statute 
above  cited. 

It  is  .not  necessary  to  pass  on  the  other  objections  made,  and  for  the 
above  reasons,  the  demurrer  to  the  indictment  is  sustained. 
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Gares  v.  Stever. 

SUBROGATION— PRINCIPAL  AND  SURETIES. 

[Defiance  Common  Pleas,  June  25,  1906.] 
J.  H.  Gares  v.  E.  F.  Stever. 

Debtor  Surety  of  Decedent  cannot  Compel  Contribution  from  Cosurety  for 
More  than  Moiety  of  Balance  of  Debt  Paid  Estate. 
One,  who,  being  surety  with  another  for  an  insolvent  decedent,  and  at  the 
same  time  debtor  to  said  decedent's  estate,  succeeds  in  having  the  whole 
amount  of  his  debt  to  the  estate  applied  to  the  reduction  of  the  decedent's, 
debt  upon  which  he  is  one  of  the  sureties,  and  then  pays  the  balance 
thereof  in  money,  cannot  compel  contribution  of  his  cosurety  for  more 
than  a  moiety  of  the  amount  actually  paid  in  money;  whatever  advantage 
he  gains  by  the  application  of  his  own  debt  inures  to  the  benefit  of  his 
cosurety. 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Principal  and  Surety,"  §§  506- 
527.— Ed.] 

[Syllabus  by  the  court.]   . 

J.  H.  Hockman  and  Harris  &  Cameron,  for  plaintiff : 

Contribution.  Swan's  Treatise  (13  ed.)  587,  588;  Camp  v.  Bost- 
wick,  20  Ohio  St.  337  [5  Am.  Rep.  669] ;  Oldham  v.  Broom,  28  Ohio  St. 
41;  Gaster  v.  Waggoner,  26  Ohio  St.  450;  Leggett  v.  McClelland,  39 
Ohio  St.  624;  Robinson  v.  Boyd,  60  Ohio  St.  57  [53  N.  E.  Rep.  494] ; 
O'Blenis  v.  Earing,  57  N.  Y.  649;  Gillespie  v.  Torrance,  25  N.  Y.  306 
[82  Am.  Dec.  355] ;  McBride  v.  Vance,  73  Ohio  St.  258;  Davis  v.  Cor- 
wine,  25  Ohio  St.  668. 

Collateral  attacks.  Glover  v.  Ruffin,  6  Ohio  255;  Smith  v.  Pratt,  13 
Ohio  548;  Adams  v.  Jeffries,  12  Ohio  253;  Bigelow  v.  Bigelow,  4  Ohio 
138  [19  Am.  Dec.  591] ;  Buell  v.  Cross,  4  Ohio  327;  Douglass  v.  McCoy, 
5  Ohio  522;  Foster  v.  Dugan,  8  Ohio  87  [31  Am.  Dec.  432] ;  Boswcll  v. 
Sharp,  15  Ohio  447;  Paine  v.  Mooreland,  15  Ohio  435  [45  Am.  Dec. 
585] ;  Douglass  v.  Massie,  16  Ohio  271  [47  Am.  Dec.  375] ;  Cochran  v. 
Loring,  17  Ohio  409;  Newman  v.  Cincinnati,  18  Ohio  323;  Reynolds  v. 
Stansbury,  20  Ohio  344;  Fowler  v.  Whitemen,  2  Ohio  St.  270;  Moore  v. 
Robinson,  6  Ohio  St.  302;  Trimble  v.  Longworth,  13  Ohio  St.  431;  Cal- 
len  v.  Ellison,  13  Ohio  St.  446;  Hammond  v.  Davenport,  16  Ohio  St. 
177;  Calkins  v.  Johnson,  20  Ohio  St.  539;  Cincinnati,  S.  &  C.  Ry.  v. 
Belle  Center  (Vil.),  48  Ohio  St.  273  [27  N.  E.  Rep.  464];  WinemilUr 
v.  Laughlin,  51  Ohio  St.  421  [38  N.  E.  Rep.  Ill]  ;  Bank  of  Wooster  v. 
Stevens,  1  Ohio  St.  233  [59  Am.  Dec.  619]  ;  Swasey  v.  Blackman,  8  Ohio 
5;  Shroyer  v.  Richmond,  16  Ohio  St.  455;  Woodward  v.  Curtis,  10  Circ. 
Dec.  400  (19  R.  15) ;  Woodward  v.  Curtis,  63  Ohio  St.  575  [60  N.  E. 
Rep.  1135] ;  Clark  v.  Clark,  8  Circ.  Dec.  752  (16  R.  103). 

Tender.  Swan's  Treatise  (13  ed.)  806;  Rev.  Stat.  6581  (Lan. 
10163) ;  Bahmann  v.  Stoner,  59  Ohio  St.  497  [52  N.  E.  Rep.  1022] ; 
Dumey  v.  Donovan,  8  Dec.  118  (7  N.  P.  221). 

Money  must  be  brought  into  court.  Swan's  Treatise  (13  ed.)  812; 
Hay  v.  Ousterout,  3  Ohio  384;  Bahmann  v.  Stoner9  59  Ohio  St.  497  [52 
X.  E.  Rep.  1022];  Foote  v.  Palmer,  Wri.  336;  Rsv.  Stat.  5137  ^Lan. 

Digitized  by  VjOOQIC 


700  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Defiance  Common  Pleas. 

8652) ;  Burt  v.  Dodge,  13  Ohio  181;  Cohoon  v.  Eineon,  46  Ohio  St.  590 
[22  N.  E.  Rep.  722] ;  Storer  v.  Bohmann,  9  Cire.  Dec.  860  (18  R.  884) ; 
Dumey  v.  Donovan,  8  Dec.  118  (7  N.  P.  221). 

Motion  to  strike  out  tender.  Fuller  v.  Pelton,  16  Ohio  457 ;  Hunt- 
ington  v.  Ziegler,  2  Ohio  St.  10;  Armstrong  v.  Spears,  18  Ohio  St.  373; 
Tipton  v.  Tipton,  49  Ohio  St.  364  [30  N.  E.  Rep.  826] ;  Cincinnati  Gas 
Light  &  C.  Co.  v.  Avondale,  43  Ohio  St.  257  [1  N.  E.  Rep.  527]. 

Costs  as  part  of  the  judgment.    State  v.  Meigs  Co.  (Comrs.)  7  Circ. 

*Dec.  351  (14  R.  26) ;  Bell  v.  Bates,  3  Ohio  380;  McDonald  v.  Page,  Wri. 

121;  Russell  v.  Giles,  31  Ohio  St.  293;  Bliss  v.  Long,  5  Ohio  276;  Naper 

v.  Bowers,  Wri.  692;  Faucett  v.  Meeker,  31  Ohio  St.  634;  Bradley  v. 

Wacher,  7  Circ.  Dec.  565  (13  R.  530). 

J.  W.  Slough,  for  defendant. 
KILLITS,  J. 

This  case,  involving  less  than  $14,  has  heen  fought  as  if  millions 
*vere  at  stake.  Gares  and  Stever  were  sureties  for  Partee  on  a  note  fQr 
$100  made  to  one  Patten.  Partee,  who  was  a  thresher,  died  insolvent, 
and  from  his  estate  proper  was  paid  on  the  note  a  dividend  of  but 
$18.54,  leaving  due  thereon  with  accrued  interest,  about  $125.  Gares 
was  also  a  debtor  to  Partee 's  estate  for  a  threshing  bill,  and  at  the  time 
the  final  dividend  was  paid  by  the  administrator  on  the  note,  Gares  paid 
his  threshing  bill,  also  to  be  applied  on  the  note.  The  indorsements  on 
the  note  setting  these  payments  up  are  as  follows:  "January  5,  1903, 
received  from  W.  H.  McCauley,  administrator  of  O.  B.  Partee,  $18.54, 
the  amount  that  said  estate  paid  on  note.  January  5,  1903,  received 
from  W.  H.  McCauley,  administrator,  $26.81,  said  amount  paid  to  ad- 
ministrator by  J.  H.  Gares."  The  plaintiff's  threshing  debt  to  Partee ?s 
estate  was  $26.81.  The  testimony  of  McCauley,  the  administrator,  made 
it  plain  that  the  entire  amount  of  Gare's  debt  to  the  estate,  instead  of 
swelling  the  fund  available  for  the  payment  of  dividends,  was  applied 
on  this  note  to  the  relief  of  the  sureties,  to  that  extent,  and  that  no  at- 
tempt has  been  made  otherwise  to  collect  Gares'  debt  to  the  estate,  the 
administration  of  which  has  been  fully  settled.  Subsequently,  Gares 
was  compelled  to  pay  the  balance  due  on  the^note,  $114.20,  this  being 
only  the  amount  and  interest  due  after  the  application  of  his  said  debt 
in  full.  He  now  sues  Stever,  not  only  for  one-half  of  the  $114.20,  but 
also  for  one  half  of  the  $26.81,  the  amount  of  the  threshing  bill. 

It  is  the  view  of  the  court,  that  the  contention,  that  Gares  may  get 
back  from  his  cosurety  one-half  of  his  threshing  bill  credit,  arises  from 
confusion  as  to  the  exact  nature  of  the  right  of  contribution,  which 
rested  originally  upon  equitable  principles,  (Hartwell  v.  Smith,  15  Ohio 
St.  200),  and  so  generally  acknowledged  that  courts  of  law  assume  to 
imply  a  contract  status  to  sureties  upon  the  theory  that  they  take  upon 
themselves  that  position  because  of  the  universality  of  the  equitable 
principle.    Brandt,  Suretyship  Sec.  254. 
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Prom  this  it  follows,  that  the  right  of  contribution  arises,  in  law 
at  least,  only  after  payment  has  been  made  by  one  surety  in  excess  of 
his  share,  and  to  the  extent,  only,  that  he  has  paid.  Stearns,  Surety- 
ship Sec.  286,  288;  9  Cyc.  798,  800;  7  Am.  &  Eng.  Enc.  Law  (2  ed.) 
332,  342;  Camp  v.  Bostmck,  20  Ohio  St.  337,  348  [5  Am.  Rep.  669]. 

The  cases  cited  in  the  notes  to  the  texts  referred  to  above  amply 
support  the  proposition  that  in  no  manner  can  one  surety  speculate  off 
of  the  other.  Any  indemnity  which  one  surety  may  get  from  the  prin- 
cipal is  for  the  joint  benefit  of  his  cosurety,  even  if  the  latter  is  unaware 
of  the  fact ;  if  one  discounts  the  debt  in  paying,  he  must  share  the  re- 
sults of  his  business  acumen  with  his  cosurety;  in  short,  every  surety 
must  account  to  his  fellow  for  every  advantage  he  gets  in  settling  with 
the  creditor. 

The  authorities  upon  which  these  propositions  are  based,  and  which 
are  referred  to  in  the  notes  to  the  text-books  and  encyclopedias,  present 
such  a  variety  of  facts  to  which  the  principle  was  applied  that  to  hold 
differently  in  this  case  would  be  both  an  innovation  and  a  presumption. 
So  far,  at  least,  Gares  has  actually  paid  but  $114.20.  That  amount 
measures  his  entire  loss  by  reason  of  his  suretyship.  In  no  sense  can 
it  be  said  that  the  credit  of  the  threshing  bill  on  the  note  was  a  pay- 
ment by  him  as  surety.  He  is  not  out  of  pocket  to  any  extent  because 
of  that  payment.  He  but  met  an  obligation  that  was  his  alone.  It  is 
made  plain  from  the  administrator's  testimony  that  Gares  got  thereby 
credit  on  his  debt  to  the  estate.  The  administrator  says  that  he  gave  a 
receipt  in  full  for  it.  While  it  may  have,  been  irregular  for  the  ad- 
ministrator to  apply  this  threshing  bill  on  the  Patten  note  and  not  add 
it  to  the  fund  for  distribution  in  dividends,  we  fail  to  see  how,  equitably, 
Gares  can  claim  advantage  from  such  irregular  action  and  ask  his  co- 
surety to  pay  him  back  half  of  it.  Should  it  happen  that  the  creditors 
of  Partee's  estate  ever  compel  Gares  to  correct  the  irregular  application 
of  his  debt,  and  he  be  required  to  pay  an  additional  sum,  it  will  then 
be  time  for  him  to  ask  more  assistance  from  Stever.  We  hold,  there- 
fore, that  Stever  may  be  required  to  pay  but  one  half  of  the  $114.20. 

Just  prior  to  the  commencement  of  this  case  before  the  justice,  in 
which  Gares  sued  Stever  for  $70.50,  the  latter  tendered  to  the  justice 
$60,  to  be  used  by  him,  as  collector  for  Gares  having  the  claim,  in  pay- 
ing Gares  the  half  of  $114.20,  with  the  accrued  interest.  The  tender  was 
more  than  ample  to  meet  Gare's  claim,  on  this  basis,  with  interest  and 
costs.  The  money  being  refused  by  Gares,  because  half  of  the  threshing 
amount  was  not  included,  it  was  received  back  by  Stever,  and  the  case 
was  begun  and  tried  out  below,  without  anything  further  being  done 
respecting  the  tender,  and  a  verdict  was  returned,  upon  which  judgment 
was  entered,  in  behalf  of  Gares  for  $57.10.  Gares  appealed  and  after 
the  filing  of  the  petition  in  appeal  in  this  court,  Stever  attempted  to 
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make  his  tender  good  by  depositing  the  amount,  $57.10,  with  costs,  with 
the  clerk  of  this  court. 

Upon  this  situation  arises  a  contention  over  costs.  It  is  the  court's 
opinion  that  the  tender  before  the  justice  was  ineffective  to  save  Stever 
the  costs  there  because  the  money  was  not  allowed  to  remain  with  the 
court  {Bahmann  v.  Stoner,  59  Ohio  St.  497  [52  N.  E.  Rep.  1022]) ;  and 
that  all  the  costs  made  herein  since  the  appeal,  including  the  costs  on 
appeal,  are  to  be  adjudged  to  Gares  because  he  recovered  no  more  by  his 
appeal  than  was  awarded  him  below.  Revised  Statute  6591  (Lan. 
10173).  The  judgment  is,  then,  that  Gares  recover  of  Stever  the  sum 
of  $57.10  and  the  costs  made  in  justice's  court,  and  that  the  plaintiff 
pay  all  other  costs. 


APPEAL— COSTS— ERROR— TENDER. 

[Defiance  Common  Pleas,  February  11,  1907.]     - 
J.  H.  Gares  v.  E.  F.  Stever. 

1.  Tender  to  Save  Costs  must  be  Deposited  before  Trial. 

Section  5137  Rev.  Stat.  (Lan.  8652),  providing  for  a  tender  available  to 
save  costs  in  an  action  for  the  payment  of  money,  applies  to  like  actions 
before  a  justice;  and  unless  the  tender  is  followed  by  a  deposit  with 
the  justice  before  trial  the  benefit  of  the  statute  is  not  available. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Tender,"  S§  50-59.— Ed.] 
t.  Questions  of  Law  are  only  Incidentally  Reviewed  on  Appeal. 

A  judgment  of  a  justice,  based  on  conceded  facts,  is  reviewable  only  on 
error;  and  judgments  that  are  the  result  of  weighing  the  evidence,  and 
adjusting  disputes  of  fact  are  appealable.  Therefore,  where  a  justice 
of  the  peace  wrongfully  taxes  the  costs  because  of  a  misapplication 
of  Rev.  Stat.  5137  (Lan.  8652),  the  aggrieved  party's  remedy  is  by 
petition  in  error,  correctible,  indirectly,  only  as  an  incident  of  an  appeal 
on  the  facts. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Appeals,"  §  681  et  seq.;  4  Cyc 
Dig.,  "Error,"  §|  128-147.— Ed] 

3.  Costs  op  Appeal  Taxed  to  Appallant  on  Failure  to  Increase  Recovery. 
Under  Rev.  Stat  6591  (Lan.  10173),  the  plaintiff  on  appeal  failing  to  show 
that  he  is  entitled   to  a  greater  recovery  than  he  had  below,  governed 
by  the  defendant's  indebtedness  to  him,  should  be  taxed  with  the  cost 
pt  the  appeal. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Appeals,"  ||  820-826;  IS  960* 
963.— Ed.] 

[Syllabus  approved  by  the  court] 

Rehearing. 

J.  H.  Hockman  and  Harris  &  Cameron,  for  plaintiff. 
J.  W.  Slough,  for  defendant. 

KILLITS,  J. 

This  case  was  submitted  to  the  court  last  summer,  a  jury  being 
waived,  and  for  judgment  the  court  found  for  the  plaintiff  in  the  sum 
of  $57.10,  and  divided  the  costs,  directing  that  all  costs  before  the 
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justice  should  be  paid  by  defendant  and  all  costs  made  in  this  court 
should  be  paid  by  plaintiff,  because  the  record  showed  that  plaintiff 
had  recovered  the  same  sum,  $57.10,  at  the  hands  of  the  justice  and 
had  appealed  himself  from  that  judgment,  wherefore,  following  Rev. 
Stat.  6591  (Lan.  10173),  he  should  not  recover  his  costs  in  this  court. 
This  judgment  of  this  court,  as  to  costs,  was  not  satisfactory  to  either 
party,  and  each  asked  and  obtained  a  rehearing  on  that  branch  of  the 
case,  upon  which  the  court  now  attempts  a  decision.  The  plaintiff  in- 
sists that  he  recovered  more  in  the  court  of  common  pleas  than  he  did 
before  the  justice,  wherefore  he  should  be  allowed  the  costs  made  upon 
his  appeal,  and  exhibits  the  record  of  the  court  below  wherein  it  ap- 
pears that,  although  giving  him  judgment  for  the  same  sum  he  recovers 
in  this  court,  $57.10,  the  justice  assessed  against  him  the  costs  below, 
whereas  this  court  found  that  those  costs  should  be  paid  by  the  defend- 
ant. The  defendant  contends  that  he  should  pay  no  costs  whatever,  in 
either  court,  because  he  offered  to  pay  plaintiff  the  sum  of  $57.10  before 
suit  was  brought,  under  circumstances  which  he  thinks  entitles  him  to 
the  benefit  of  Rev.  Stat.  5139  (Lan.  8654). 

The  question  raised  by  plaintiff  is  an  interesting  one,  and  depends 
for  its  solution  upon  the  scope  of  the  statute  providing  appeals  from  a 
judgment  of  a  justice,  and  the  application  of  Rev.  Stat.  6591  (Lan. 
10173)  to  the  state  of  facts  shown  on  these  extracts  from  the  justice's 
docket.  After  setting  out  the  verdict  of  the  jury  awarding  plaintiff 
the  sum  of  $57.10,  the  transcript  follows : 

"I  do  find  from  the  evidence  adduced  that  the  said  E.  P.  Stever 
made  a  tender  of  $57.10  in  lawful  money  prior  to  the  commencement 
of  this  action.  The  plaintiff  then  and  there  refused  to  accept  the 
money  tendered  as  not  being  sufficient  in  amount,  and  that  the  tender 
was  not  made  in  writing  and  the  money  was  not  deposited  in  court  at 
the  time  of  trial.  L.  P.  Orahood,  J.  P."  "Thereupon  on  said  day  it 
was  by  me  considered  that  the  plaintiff  recover  of  said  defendant  the 
sum  of  $57.10  debt,  and  that  the  plaintiff,  J.  H.  Gares,  pay  the  costs 
of  this  action  as  taxed  per  margin.    L.  P.  Orahood,  J.  P." 

It  further  appears  from  the  transcript  that  the  plaintiff,  in  ad- 
dition to  perfecting  an  appeal,  filed  a  motion  for  new  trial  and  also  a 
separate  motion  to  retax  costs,  both  of  which  motions  were  overruled 
and  exceptions  saved  by  plaintiff. 

It  needs  no  argument  to  show  that  the  vice  of  the  justice's  action 

in  taxing  costs  to  plaintiff  was  not  the  result  of  an  error  of  fact,  but 

an  error  in  the  application  of  law.    The  Supreme  Court,  in  Bahmann 

v.  Stoner,  59  Ohio  St.  497  [52  N.  E.  Rep.  1022],  says  that  Rev.  Stat. 

5137  (Lan.  8652),  providing  for  tender,  applies  in  justice  cases,  and 

that  there,  as  in  the  higher  courts,  unless  the  tender  is  followed  by  a 

deposit  before  trial,  it  is  not  available  to  save  costs.    Therefor,  the 
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justice,  upon  the  recitation  of  fact  made  in  the  transcript,  above 
quoted,  should  have  taxed  the  costs  against  defendant  Stever,  and, 
erring  then,  should  have  allowed  the  motion  made  by  Gares  to  retax. 
To  that  action  of  the  justice  undoubtedly  error  might  have  been  suc- 
cessfully prosecuted  in  this  court. 

This  question  now  presses  for  answer,  and  the  answer,  we  think, 
determines  the  contention  respecting  these  costs:  Suppose  plaintiff 
was  content  with  the  recovery  of  $57.10  in  his  favor,  and  complained 
only  of  the  erroneous  taxing  of  costs,  could  he  proceed  to  correct  that 
error  by  way  of  appeal?  We  think  not,  upon  principle.  Revised 
Statute  6583  (Lan.  10165)  provides,  indeed,  for  appeal  to  this  court 
from  any  judgment  of  a  justice  in  all  cases  not  otherwise  specially 
provided  for  by  law;  likewise  Rev.  Stat.  6708  (Lan.  10298)  provides 
for  a  review  in  error  in  this  court  of  any  judgment  of  a  justice.  Do 
these  two  statutes  travel  over  the  same  ground,  so  that  any  appealable 
judgment  may  be  reviewed  on  error,  and  vice  versa  ?  Most  certainly 
not.  We  are  clearly  of  the  opinion  that  all  such  judgments  of  a  justice 
as  are  based  solely  upon  an  application  of  the  law  to  conceded  facts, 
are  reviewable  only  in  error,  and  such  judgments  only  as  are  the 
result,  in  whole  or  in  part,  of  weighing  evidence,  and  adjusting  dis- 
putes of  fact — questions  which  contain  mixed  law  and  facts — are  ap- 
pealable. Therefore,  we  think  that  the  only  remedy  that  Gares  had  on 
the  costs  side  of  the  judgment  was  by  petition  in  error,  correctible  but 
indirectly  on  appeal,  only  as  an  incident  of  the  appeal  on  the  facts. 
Plaintiff  seemed  to  have  an  impression  that  error  was  his  appropriate 
remedy  when  he  filed  a  motion  to  retax  the  costs,  but,  unfortunately, 
he  failed  to  build  upon  this  foundation  with  a  petition  in  error. 

Revised  Statute  6591  (Lan.  10173),  upon  which  we  taxed  costs  in 
this  court,  to  the  plaintiff,  reads  as  follows: 

"If  any  person  appealing  from  a  judgment  rendered  in  his  favor, 
shall  not  recover  a  greater  sum  than  the  amount  for  which  judgment 
was  rendered,  besides  costs  and  the  interest  accruing  thereon,  every 
such  appellant  shall  pay  the  costs  on  such  appeal." 

The  language  of  this  section  would  almost,  if  not  quite,  exclude 
the  idea  that  the  taxation  of  costs  below  had  anything  to  do  with  de- 
termining where  the  costs  should  fall  on  appeal,  but  whether  it  does  or 
not,  it  is  the  judgment  of  the  court  that  the  only  thing  appealable 
from  was  the  decision  on  the  question  of  fact,  How  much  did  the 
defendant  owe  plaintiff?  and  that  the  taxation  of  costs  followed  only 
as  an  incident  of  the  judgment,  and  that  when  the  plaintiff  fails  to 
show  this  court  that  he  is  entitled  to  any  greater  recovery  than  he  had 
in  the  court  below,  as  the  extent  of  defendant's  indebtedness  to  him, 
he  is  eretting  as  much  as  he  is  entitled  to  when  the  court  proceeds  in 
\is  behalf  to  correct  the  lower  court's  error  in  the  taxation  of  costs* 
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We  have  been  cited  to  State  v.  Meigs  Co.  (Comrs.)  7  Circ.  Dec.  351 
(14  B.  26) ;  Bell  v.  Bates,  3  Ohio  380;  Bliss  v.  Long,  5  Ohio  276;  Rus- 
sell v.  Giles,  31  Ohio  St.  293;  and  McDonald  v.  Page,  Wri.  121  and 
Naper  v.  Bowers,  Wri.  692,  to  the  point  that  costs  of  successful  party- 
are  to  be  taxed  as  part  of  the  judgment.  We  are  unable  to  read  any 
of  those  cases  as  conflicting  with  the  opinion  above  given. 

Defendant  contends  that  the  justice  was  right  in  taxing  costs  be- 
low to  plaintiff,  because  of  the  provisions  of  Rev.  Stat.  5139  (Lan. 
8654)  which  provides  for  an  offer  to  confess  judgment  before  suit,  etc. 
The  facts,  as  shown  upon  the  trial  in  this  court,  were,  that  the  parties 
met  with  the  justice,  who  had  for  collection,  as  collector,  not  as  justice, 
the  claim  of  plaintiff  that  defendant  owed  him  $70.50.  Stever  con- 
tended that  his  debt  was  but  $57.10,  and  offered  verbally  then  and 
there  to  pay  it,  giving  the  justice  collector  $60  in  bills  for  that  purpose. 
Gares  refused  forthwith  to  take  the  money,  and  the  bills  were  im- 
mediately handed  back  to  Stever.  No  record  whatever  was  made  of 
this  action,  nor  was  there  anything  said  that  could  be  construed  as  an 
offer  to  confess  judgment  for  that  amount.  Stever  was,  and  in  fact 
all  parties  were,  of  the  impression  that  a  tender  was  being  made.  The 
tender  was  ineffectual  to  toll  the  costs  for  the  reasons  already  given. 

The  court  is  of  the  opinion  that  its  first  judgment  was  right,  and 
the  same  may  be  entered  as  of  this  day  to  preserve  the  rights  of  all 
parties,  who  may  also  have  exceptions. 


SALES— WARRANTIES. 

[Cuyahoga  Common  Pleas,  May  7,  1907.] 

S.  H.  Calhoon  v.  William  Brinker. 

1.  Seller  op  Seed  does  not  Warrant  Same. 

A  dealer  in  garden  seeds,  who  does  not  grow  his  own  seed,  does  not  warrant 
that  they  will  produce  a  certain  variety  of  vegetable,  from  the  mere  fact 
that  they  are  sold  as  being  such. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Sales,"  §§  295-299.— Ed.] 

2.  Printing  of  Seed  Package  Constitutes  the  Contract  of  Sale. 

Printed  matter  contained  on  a  package  of  seed,  setting  forth  the  conditions 
of  the  sale,  constitutes  a  written  contract  between  the  buyer  and  seller, 
and  the  parties  thereto  are  bound  as  by  any  other  written  contract 

3.  Catalogue  of  Goods  as  Constituting  the  Contract  of  Sale. 

When  one  buys  seed  from  a  printed  catalogue  the  whole  of  the  printed 
matter  contained  therein  goes  to  make  up  the  contract  of  sale;  and  where 
a  catalogue  expressly  states  that  in  case  any  seed  are  not  as  represented 
the  purchase  price  will  be  returned,  no  recovery  can  be  had  where  nothing 
has  ever  been  paid  on  the  purchase  price. 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Sales,"  §§  475-482;  §§  495-900. 
—Ed.] 

45  Dec.  Vol.  17 
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Motion  to  direct  verdict  for  defendant. 

C.  As  Nell,  for  plaintiff: 

Cited  and  commented  upon  the  following'  authorities.  Edmands 
v.  EUtz,  1  Dec.  Re.  81  (2  W.  L.  J.  45) ;  Rogers  v.  Morse,  2  Dec.  Re.  31 
(1  W.  L.  M.  178) ;  Schutt  v.  Baker,  9  Hun  (N.  Y.)  556;  Passinger  v. 
Thorium,  34  N.  Y.  634  [90  Am.  Dec.  753] )  Wolcott  v.  Mount,  38  N.  J. 
L.  496  [20  Am.  Rep.  425] ;  White  v.  Miller,  71  N.  Y.  118  [27  Am.  Rep. 
1 13] ;  Bodgers  v.  Niles,  11  Ohio  St  48  [78  Am.  Dec.  290]. 
]         M.  B.  Excell,  for  defendant. 

BEACOM,  J. 

In  February,  1903,  plaintiff  was  a  gardener  in  the  vicinity  of  Cleve- 
land and  defendant  was  a  seedsman  doing  business  in  the  city.  About 
that  date  plaintiff  went  to  store  of  defendant  and  asked  for  four  pounds 
of  Mammoth  Yellow  Golden  Bush  squash  seed,  and  for  two  pounds  of 
Long  Island  Beauty  Nutmeg  melon  seed.  Defendant  gave  plaintiff  four 
one-pound  packages  of  the  first  named  seed  with  the  name  asked  for 
printed  upon  the  package  and  also  gave  two  pounds  of  the  last  named 
seed  with  the  name  asked  for  printed  upon  the  package.  For  purpose 
of  brevity,  I  shall  deal  only  with  the  squash  seed,  because  whatever 
ruling  the  court  makes  as  to  the  one  must  be  made  as  to  the  other. 
When  plaintiff  asked  for  squash  seed  of  the  named  variety,  defendant 
said  he  had  it,  that  it  had  been  raised  for  him,  that  it  was  what  the 
plaintiff  wanted.  The  seeds  were  delivered  to  plaintiff,  and  the  ap- 
pearance was  the  same  as  that  of  the  seeds  asked  for.  The  plaintiff,  a 
gardener  of  forty  years'  experience,  could  not  perceive  that  they  were 
not  the  seeds  asked  for.  The  seeds  were  planted  and  grew,  but  produced 
a  different  squash  from  that  asked  for  and  from  that  named  upon  the 
boxes  in  which  the  seeds  were  contained.  Plaintiff  seeks  to  recover  from 
defendant  the  loss  which  he  suffered  by  reason  of  the  fact  that  the 
squash  that  grew  was  inferior  to  that  of  which  he  thought  he  was  buy- 
ing the  seeds.  These  are  the  facts.  There  are  two  additional  facts 
which  will  be  stated  later  when  I  come  to  the  law  questions. 

I  now  shall  consider  the  law  applicable  to  these  facts,  and  shall  do 
eo  under  three  heads : 

1.  First,  the  general  proposition,  Does  a  seedsman  who  gives  a 
package  marked  with  the  name  of  a  variety  asked  for  warrant  that  from 
these  seeds  there  will  grow,  if  they  grow  at  all,  that  variety!  It  seems 
to  me  that  the  law  may  be  different  in  the  case  of  a  seedsman  in  a  large 
city  selling  and  delivering  seeds  from  what  it  is  where  the  seeds  are 
bought  from  a  farmer  or  a  gardener  who  sells  what  he  has  grown.  With- 
out evidence  on  the  subject,  a  court  must  not  be  blind  to  the  ordinary 
facts  of  life,  and  the  facts  about  the  business  of  a  seedsman  in  a  large 
city  are,  that  he  handles  chiefly  goods  which  he  gets  from  others,  some 
of  them  from  foreign  countries.     The  evidence  in  this  case  is  explicit 
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that  defendant  did  not  himself  produce  these  seeds.  He  said  to  plain- 
tiff, "They  were  raised  for  me."  In  other  words,  "I  did  not  produce 
them,  I  got  them  from  the  producer;"  and  while  it  is  not  of  much  or 
any  importance  in  this  case,  it  might  in  some  cases  be  important  to  de- 
termine whether  the  seeds  were  sold  by  a  person  in  commercial  business 
of  selling  seeds  or  by  a  gardener  or  a  farmer  selling  that  which  he  him- 
self produced.  The  rule  manifestly  must  be  different.  If  one  go  to  a 
farmer  and  ask  him  for  certain  seeds,  the  natural  inference,  the  one 
which  the  producer  has  a  right  to  draw,  is,  that  the  seeds  furnished  are  *• 
those  which  the  farmer  himself  has  taken  from  the  squash,  and  the  case 
would  be  very  different  from  that  of  a  man  who  gets  his  material,  per- 
haps in  car  load  lots,  from  foreign  states  and  foreign  countries. 

Passing  from  the  character  of  defendant's  business  and  the  man- 
ner in  which  he  handles  seeds,  we  come  to  the  subject  of  the  seeds  them- 
selves. This  is  the  determining  thing  in  this  case.  And  here  we  must 
recognize  the  facts  of  vegetable  life,  even  without  any  evidence.  We  all 
know  that  no  human  being  can  take  those  seeds  that  were  sold  and  tell 
what  variety  of  the  species  they  belong  to  until  the  fruit  is  ripened. 
We  know  that  no  one  can  tell  by  simple  inspection  whether  the  seed  is 
alive  or  dead,  whether  or  not  it  will  germinate.  We  know  that  farmers 
in  the  spring  time,  in  order  to  know  whether  or  not  seed  will  grow,  put 
some  of  it  in  water  to  see  whether  or  not  it  will  germinate  or  sprout,  as 
they  call  it.  That  is  the  sort  of  subject-matter  that  is  being  dealt  with 
here.  It  is  something  of  which  the  life  and  character  is  hidden  and  in 
mystery.  No  amount  of  diligence  on  the  part  of  any  of  us  would  en- 
able us  to  take  these  seeds  as  they  were  brought  into  this  court  room 
yesterday  and  tell  what  they  would  produce. 

In  this  case  a  special  variety  of  squash  seed  was  asked  for.  We  all 
know  that  varieties  are  not  permanently  fixed  qualities ;  that  under  dif- 
ferent conditions^of  soil  and  climate  they  quickly  change  if  not  carefully 
protected  against  that.  We  know,  for  instance,  that  if  a  seed  be  planted 
in  one  lot  and  in  a  near-by  lot  there  be  a  different  variety  of  the  same 
species  the  insects  will  fly  from  one  to  the  other  and  carry  the  pollen 
from  one  to  the  other;  and  while  one  variety  is  planted,  a  different 
variety  is  produced.  Take  the  ordinary  sweet  corn  that  is  used  for  the 
table  and  plant  it  near  a  field  of  common  yellow  corn  and  the  first  sea- 
son the  sweet  corn  will  deteriorate  by  the  transmission  of  the  pollen,  by 
insects  or  by  the  wind,  from  the  other  field.  Considering  the  nature  of 
this  man's  business,  considering  the  nature  of  the  subject-matter  with 
which  he  was  dealing,  it  seems  clear  that  if  all  that  had  been  done  were 
what  I  have  thus  far  enumerated,  this  court  is  of  opinion  there  would 
be  no  warranty  that  t^he  product  would  be  Mammoth  Golden  Yellow 
Bush  squash. 

The  court  is  also  of  opinion  that  the  conversation  related  in  the 
store  there  does  not  alter  the  rights  of  the  parties.    What  is  related  to 
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have  been  said  by  the  defendant  would  amount  only  to  the  printing  the 
name  on  the  box ;  a  certain  variety  was  asked  for,  and  he  said  in  sub- 
stance "I  have  it;"  that  is  substantially  all  there  was  of  it,  and  so  I 
think  the  parties  stand  in  this  case  in  the  position  of  any  seedsman, 
who,  when  a  certain  variety  of  seed  is  asked  for,  hands  it  out  with  the 
name  printed  upon  the  package,  and  I  am  of  opinion  that  a  seedsman 
so  doing  does  not  warrant  those  seeds.  To  hold  that  he  does  would  be 
to  make  his  business  a  most  perilous  one.  If  .a  seedsman  were  held  un- 
der these  conditions  to  warrant  that  when  a  person  asks  him  for  Mam- 
moth Golden  Yellow  Bush  squash  that  is  what  will  be  produced  when 
the  harvest  comes,  then  this  business  is  one  of  excessive  risks.  No  one 
would  undertake  the  perils  of  a  business  of  that  kind  if  that  were  the 
rule. 

i  2.  I  have  this  far  stated  this  case  most  favorably  to  plaintiff.  The 
words,  "Mammoth  Golden  Yellow  Bush  squash,' '  were  not  the  only 
words  upon  the  boxes  containing  these  seeds.  There  was  also  this 
printed  matter: 

"We  use  all  possible  care  and  precaution  to  have  our  seed  pure  and 
reliable,  but  we  do  not  in  any  case  warrant  or  guarantee  them.  If  the 
purchaser  does  not  accept  them  on  these  conditions,  they  must  be  re- 
turned at  once." 

I  am  of  opinion  that  there  was  a  contract  in  writing  between  these 
parties.  The  whole  terms  of  this  transaction  were  set  out  there.  The 
dealer  did  not  simply  say  "Here  is  Mammoth  Yellow  Golden  Bush 
squash  seed."  The  plaintiff  cannot  pick  out  the  words  of  that  printed 
matter  that  are  favorable  to  himself,  but  must  accept  them  all.  If  the 
evidence  sought  to  be  introduced  were,  that  defendant  expressly  said  in 
words  at  that  time,  "I  warrant  that  these  seeds  are  such  as  they  are 
marked,"  this  ought  to  be  excluded  from  the  evidence.  There  is  a  con- 
tract in  writing  between  the  parties.  It  cannot  be  added  to,  or  con- 
tradicted by,  oral  evidence.  Therefore  in  this  view  of  the  case,  the  court 
would  grant  the  motion  to  direct  a  verdict  for  defendant. 

3.  In  the  third  place,  it  appears  that  plaintiff  and  his  son  went 
to  defendant's  store  with  a  list  of  seeds  which  the  son  obtained  from  the 
defendant's  catalogue  of  seeds.  On  page  2  of  defendant's  catalogue, 
near  the  top  thereof,  is  some  printed  matter  in  large  type  and  in  heavy 
faced  letters.  The  plaintiff  says  he  does  not  remember  whether  or  not 
he  ever  read  it;  but  it  is  admitted  that  on  the  former  trial  of  this  case  he 
said  he  probably  had  read  it.  I  think  the  only  proper  finding  from  that 
state  of  evidence  is,  that  he  did  read  it,  and  it  reads  thus : 

"Warranty:  We  warrant  that  all  seeds  sold  by  us  shall  prove  to  b4 
as  represented  to  this  extent,  that  should  they  prove  otherwise  we  will 
replace  them  or  send  other  seeds  of  the  same  value." 

These  seeds  were  bought  under  a  contract  of  which  this  is  a  part; 
the  parties  thereby  in  that  contract  liquidated  their  damages.     They 
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stipulated  that  if  the  seeds  were  not  as  represented  the  defendant  would 
return  what  had  been  paid  for  them;  that  is  the  substance  of  it.  The 
undisputed  evidence  is,  that  nothing  has  ever  been  paid  for  them  and 
therefore  the  parties  having  made  a  contract  liquidating  their  damages 
at  the  price  of  the  seeds  and  the  seeds  never  having  been  paid  for,  the 
damage  in  this  ease  is  nothing. 

To  restate  in  the  inverse  order :  In  the  first  place  this  contract  in 
the  catalogue  stipulates  what  the  damage  of  the  plaintiff  shall  be,  and 
it  stipulates  the  damages  to  be  the  value  of  the  seeds,  and  the  seeds  not 
having  been  paid  for,  the  damage  is  nothing.  In  the  second  place,  the 
entire  printed  matter  on  this  package  constitutes  a  written  contract  be- 
tween the  parties  and  by  that  contract  the  plaintiff  was  expressly,  clearly 
told  that  there  was  no  warranty  of  these  seeds.  In  the  third  place  and 
as  a  general  rule  of  law,  if  a  person  goes  into  a  seed  store  and  asks  for 
a  variety  of  a  species  of  seeds  and  they  are  given  to  him  without  com- 
ment, the  name  being  printed  on  the  package  in  which  they  are  con- 
tained, there  is  no  warranty  whatever.  I  take  it  the  rule  is,  that  this 
defendant,  like  every  other  person  who  deals  with  his  fellows,  must 
exercise  ordinary  care  to  see  that  that  which  he  ostensibly  sells  is  that 
thing.  There  is  no  evidence  in  this  case  that  defendant  failed  to  exer- 
cise ordinary  care.  Therefore,  gentlemen  of  the  jury,  all  questions  of 
fact  are  for  you  and  all  questions  of  law  are  for  the  court,  and  whether 
or  not  there  is  any  evidence  is  a  question  of  law  and  not  a  question  of 
fact. 

The  court  directs  you  to  bring  in  a  verdict  for  defendant. 

Plaintiff  excepts. 


CRIMINAL  LAW— JUSTICES  OF  THE  PEACE. 

[Hamilton  Common  Pleas,  March  9,  1907.] 

State  op  Ohio  v.  Charles  P.  Mackelfresh  et  al. 

Not  Unlawful  fob  Justice  to  Engage  in  Collection  Agency. 

An  indictment  charging  that  the  defendant  engaged  in  the  business  of  a 
collecting  agency,  which  he  was  prohibited  from  doing  by  reason  of  his 
office  of  justice  of  the  peace,  does  not  charge  an  offense  under  Rev.  Stat. 
6909  (Lan.  10544),  inasmuch  as  there  are  no  common  law  offenses  in 
Ohio,  and  there  is  no  statute  prohibiting  a  justice  of  the  peace  from 
engaging  in  said  business;  nor  does  his  oath  of  office  amount  to  such 
a  prohibition. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Criminal  Law,"  §§  9-13.— Ed.] 
Revised  Statute  621e  (Lan.  991)  Special  Statute. 

Revised  Statute  621e  (Lan.  991)  is  a  special  statute,  and  does  not  apply  to 
justices  of  the  peace  in  Cincinnati  township. 

[Syllabus  approved  by  the  court] 


Demurrer  to  indictment. 
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H.  M.  Rulison,  prosecuting  attorney,  F.  Morris,  assistant  prose- 
cuting attorney,  L.  B.  Sawyer  and  C.  O.  Rose,  for  plaintiff . 

T.  H.  Darby,  for  defendants, 

BROMWELL,  J. 

At  the  October  term,  1906,  the  grand  jury  of  Hamilton  county  duly 
indicted  the  defendant,  Mackelfresh,  as  principal,  and  the  other  defend- 
ants as  aiders  and  abettors,  for  the  violation  of  law  in  that  — 

"From  the  fifteenth  day  of  April,  1905,  up  to  and  including  the 
fifteenth  day  of  April,  1906,  the  said  Mackelfresh,  at  the  township  of 
Millcreek  in  said  county  of  Hamilton,  being  then  and  there  one  of  the 
duly  elected,  qualified  and  acting  justices  of  the  peace  in  and  for  said 
township  in  the  county  aforesaid,  with  force  and  arms,  at  the  cftunty 
of  Hamilton  aforesaid  did  knowingly  and  corruptly  engage  in  a  certain 
business  which  by  reason  of  said  Mackelfresh 's  said  office  of  justice  of 
the  peace  as  aforesaid,  he  was  prohibited  from  doing,  to  wit :  a  collection 
agency,  then  and  there  conducted  by  him,  the  said  Mackelfresh,  justice 
of  the  peace  as  aforesaid,  in  connection  with  his,  Mackelfresh 's,  said 
office  of  justice  of  the  peace  as  aforesaid,  in  the  form  and  manner  fol- 
lowing :"  (Here  follows  a  detailed  statement  of  the  method  in  which 
the  said  collection  agency  was  carried  on.) 

A  motion  to  quash  said  indictment  having  been  overruled,  a  de- 
murrer was  filed  by  the  defendants  on  the  ground  that  said  indictment 
did  not  sufficiently  charge  any  offense  against  the  law  of  Ohio. 

The  indictment  is  drawn  under  Rev.  Stat.  6909  (Lan.  10544),  the 
provisions  of  which,  so  far  as  they  apply  to  the  present  case,  are  as 
follows : 

"6909  [Lan.  10544].  An  officer  under  the  constitution  or  laws  of 
this  state  who  knowingly  *  *  *  engages  in,  or  suffers  others  in  his 
employ  to  engage  in,  any  business  which  by  reason  of  his  office  he  is 
prohibited  from  doing,  shall  be  fined/ '  etc. 

The  question  then  resolves  itself  to  this:  Admitting  that  defend- 
ant, Mackelfresh,  while  serving  as  justice  of  the  peace,  engaged  in  the 
business  of  a  collection  agency,  as  set  forth  in  the  indictment,  was  such 
business  one  that  by  reason  of  his  office  of  justice  of  peace,  he  was 
"prohibited  from  doing?" 

The  state  claims  that  such  business  is  prohibited  by  Rev.  Stat.  3  and 
621e  (Lan.  4,  991).  The  defendant  denies  that  there  is  any  such  prohibi- 
tion in  any  statute  of  the  state. 

It  is  conceded  by  both  the  prosecutor  and  the  attorney  for  defend- 
ant that  we  have  no  common-law  offenses  in  this  state,  but  that  every 
punishable  offense  must  grow  out  of  positive  statutory  enactment.  See 
Mitchell  v.  State,  42  Ohio  St.  383-385 ;  Smith  v.  State,  12  Ohio  St.  466- 
469  [80  Am.  Dec.  355]  ;  Johnson  v.  State,  66  Ohio  St.  59-65  [63  N.  E. 
Rep.  607;  61  L.  R.  A.  277;  90  Am.  St.  Rep.  564] ;  Sutcliffe  v<§f$£><¥[e 
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Ohio  469-477  [51  Am.  Dec.  459] ;  VanValkmburg  v.  State,  11  Ohio 
404,  405. 

It  is  also  a  well-established  principle  of  criminal  law  that  any  crim- 
inal statute  must  be  construed  strictly  and  that  the  indictment  must 
clearly  conform  to  the  meaning  and  intent  of  the  statute  and  in  some 
cases  to  its  exact  language.  VanValkenburg  v.  State,  supra;  Shultz  v. 
Cambridge,  38  Ohio  St.  659. 

In  the  first  of  the  above  last  cited  cases  the  court  says,  page  406 : 

"The  rules  of  criminal  pleading  require  the  offense  to  be  set  out, 
substantially,  in  the  words  of  the  statute.  The  statute  contains  a  defini- 
tion of  the  offense." 

In  the  case  of  Shultz  v.  Cambridge,  supra,  the  court  uses  this  lan- 
guage : 

"Where  an  act  is  made  punishable  by  fine  and  imprisonment,  the 
words  in  which  the  offense  is  defined  and  the  punishment  prescribed 
must  be  strictly  construed,"  etc. 

Still  stronger  is  the  language  of  the  court  in  the  case  of  Johnson  v. 
State,  supra.  This  was  a  case  where  a  bicycle  rider,  while  riding  reck- 
lessly in  the  street,  had  run  down  and  killed  a  person,  there  being  no 
statute  of  the  state  nor  ordinance  or  other  regulation  of  the  town  in 
which  the  accident  occurred,  making  careless  or  rapid  riding  on  the 
street  an  offense.  The  rider  was  indicted  for  manslaughter;  but  the 
court  said: 

"In  a  prosecution  for  manslaughter,  wherein  the  state  relies  for 
conviction  on  the  ground  that  the  deceased  was  killed  unintentionally 
while  the  slayer  was  in  the  commission  of  an  unlawful  act,  it  must  be 
shown  that  the  alleged  unlawful  act  is  prohibited  by  law ;  and  it  is  not 
sufficient  to  establish  that  such  act  so  engaged  in,  was  a  crime  at  com- 
mon law,  or  one  of  gross  and  culpable  negligence." 

So  also  in  the  case  of  Smith  v.  State,  supra,  page  469,  the  language 
of  the  court  was : 

"It  must  be  borne  in  mind  that  we  have  no  common-law  offenses 
in  this  state.  No  act  or  omission,  however  hurtful  or  immoral  in  its 
tendencies,  is  punishable  as  a  crime  in  Ohio,  unless  such  act  or  omission 
is  specially  enjoined  or  prohibited  by  the  statute  laws  of  the  state.  It 
is,  therefore,  idle  to  speculate  upon  the  injurious  consequences  of  per- 
mitting such  conduct  to  go  unpunished,  or  to  regret  that  our  criminal 
code  had  not  the  expansiveness  of  the  common  law." 

The  argument  of  the  prosecutor  is  briefly  as  follows : 

1.     Article  15,  Sec.  7  of  the  constitution  of  Ohio,  provides  that — 

"Every  person,  chosen  or  appointed  to  any  office  under  this  state, 
before  entering  upon  the  discharge  of  its  duties,  shall  take  an  oath  or 
affirmation,  to  support  the  constitution  of  the  United  States,  and  of  this 
state,  and  also  an  oath  of  office." 

A  similar  provision  is  contained  in  Rev.  Stat.  2  (Lan.  3).^^^!^ 
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2.  Revised  Statute  3  (Lan.  4)  of  the  statutes  sets  forth  the  form 
of  the  oath  to  be  taken  by  a  judge  of  a  court  of  record  in  the  following 
language : 

"The  oath  of  office  of  each  judge  of  a  court  of  record  shall  be,  to 
support  the  constitution  of  the  United  States  and  the  constitution  of 
this  state,  and  to  administer  justice  without  respect  to  persons,  and 
faithfully  and  impartially  to  discharge  and  perform  all  the  duties  in- 
cumbent on  him  as  such  judge,  according  to  the  best  of  his  ability  and 
understanding/ '  etc. 

.  3.     That  a  justice  of  the  peace  is  a  court  of  record  and  is  required 
to  take  the  oath  prescribed  in  said  Rev.  Stat.  3  (Lan.  4). 

4.  That  it  is  a  legal  and  moral  impossibility  for  a  justice  of  the 
peace,  consistently  with  said  oath,  to  engage  in  such  a  collection  business 
as  is  averred  in  the  indictment  and  that  his  engaging  in  such  business 
is  a  violation  of  his  oath,  which  brings  it  within  the  prohibition  of  Rev. 
Stat.  6909  (Lan.  10544)  under  which  the  indictment  is'drawn. 

5.  That  even  if  the  terms  of  his  oath  of  office  do  not  prohibit  a 
justice  of  the  peace  from  engaging  in  a  collection  business,  neverthe- 
less he  is  amenable  to  the  provisions  of  Rev.  Stat.  621e  (Lan.  991) 
which  reads  as  follows : 

"It  shall  be  unlawful  for  said  justices  of  the  peace  or  said  clerk  or 
his  deputy  or  deputies  to  act  as  counsel,  agent  or  attorney  for  any  party 
in  any  matter,  suit  or  proceeding  in  said  courts." 

Considering  these  propositions  in  their  order,  there  is  no  question 
as  to  the  requirement  that  a  justice  of  the  peace  must  take  an  oath  of 
office,  in  accordance  with  the  constitutional  provision  and  the  statute 
cited  above.  It  may  also  be  admitted  that  the  justice  's  court  is  a  court 
of  record,  and  that  the  form  of  oath  prescribed  by  Sec.  3  is  the  one  he 
is  required  to  take  before  entering  upon  his  office  and  that  defendant, 
Mackelfresh,  had  duly  taken  such  oath.  The  court  is  unable  to  find  any 
language  in  said  oath  that  so  clearly  and  directly  prohibits  the  defend- 
ant from  engaging  in  the  collection  business  as  would  make  his  doing 
so  a  crime. 

The  other  section  relied  upon  by  the  prosecutor,  t.  e.,  Rev.  Stat. 
621e  (Lan.  991),  we  have  examined  carefully  and  are  satisfied  it  has  no 
bearing  upon  the  question  before  us. 

Revised  Statute  621  (Lan.  955)  is  a  general  section  devoted  to  pre- 
scribing the  fees  of  justices  for  the  various  services  they  are*  required 
to  perform.  It  is  not  limited  to  any  county,  but  is  general  throughout 
the  state.  It,  with  the  exception  of  its  supplementary  and  amendatory 
sections,  is  the  last  section  of  the  general  chapter  9  under  title  4  devoted 
to  the  laws  applicable  to  justices  of  the  peace. 

Revised  Statutes  621-1  to  621-31  (Lan.  956  to  986)  form  a  special 
act  applicable  to  Toledo  only. 

Revised  Statutes  621a  and  621b  (Lan.  987,  988)  are  special  laws 
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relating  to  Cleveland  and  Cincinnati.    Revised  Statutes  621c  and  621d 
(Lan.  989,  990)  are  special  laws  relating  to  Columbus. 

The  first  time  Rev.  Stat.  621e  (Lan.  991)  appears  is  in  93  0.  L.  417, 
where  the  language  was : 

Revised  Statute  621e  (see  Lan.  991).  "It  shall  be  unlawful  for 
said  justices  of  the  peace  or  said  clerk  or  his  deputy  or  deputies  to  act 
as  counsel,  agent  or  attorney  for  any  party  in  any  matter,  suit  or  pro- 
ceeding within  the  jurisdiction  of  said  courts.  A  violation  of  this  pro- 
vision shall  be  deemed  misconduct  and  shall  be  sufficient  cause  for  re- 
moval from  office  of  the  party  so  violating." 

The  section  just  quoted  was  contained  in  an  act  "to  amend  Rev.  . 
Stat.  621c  and  621d  (Lan.  989,  990)  and  to  supplement  Rev.  Stat.  621 
(Lan.  955).  Revised  Statutes  621c  and  621d  (Lan.  989,  990)  apply 
only  to  Columbus,  and  as  Rev.  Stat.  621e  (Lan.  991)  is  amendatory  to 
these  sections  it  also  would  be  construed  as  applying  only  to  that  city. 
This  presumption  is  sustained  in  the  language  of  Rev.  Stat.  621e  (Lan. 
991)  itself.  It  refers  to  said  clerk  or  his  deputy  or  deputies  and  to  suits 
or  proceedings  within  the  jurisdiction  of  said  courts.  The  clerk,  dep- 
uties and  courts  so  referred  to  are  provided  for  by  Rev.  Stat.  621c  and 
621d  (Lan.  989,  990)  and  are  not  mentioned  in  Rev.  Stat.  621  (Lan. 
955)  itself.  The  contention  of  the  prosecutor  that  Rev.  Stat.  621e  (Lan. 
991)  is  of  a  general  nature  cannot  be  sustained  and  in  the  opinion  of 
the  court  its  provisions  are  limited  to  Columbus  alone,  and  have  no  au- 
thority in  this  county. 

We  may  say,  in  passing,  that  the  very  fact  that  it  was  thought  nec- 
essary in  drafting  this  legislation  for  Columbus,  to  insert  a  separate 
section,  Rev.  Stat.  621e  (Lan.  991),  to  specifically  prohibit  a  justice  of 
the  peace  from  acting  as  an  agent  for  any  party  in  his  court,  would 
raise  a  strong  presumption  that  the  legislature  recognized  the  fact  that 
engaging  in  a  business  which  was  prohibited  by  the  office  of  justice  of 
the  peace  could  only  be  prevented  and  punished  by  plainly  enacting 
that  such  business  should'  be  a  violation  of  law,  as  was  done  in  Rev.  Stat. 
621e  (Lan.  991). 

The  court  has  endeavored  diligently,  but  in  vain,  to  find  in  the  stat- 
utes any  prohibition  of  the  business  of  a  collection  agency  carried  on  by 
a  justice  of  the  peace.  The  carrying  on  of  such  a  business  and  with  the 
details  set  forth  in  the  indictment  may  result  in  great  abuse  and  tend 
to  partiality,  unfairness  and  oppression.  It  may  lower  the  dignity  of 
the  justice's  court  by  such  methods  as  it  is  alleged  were  pursued  by  the 
defendant  and  his  subordinates.  It  may  be  contrary  to  ethics  and  de- 
cency, but  so  long  as  the  legislature  has  not  prohibited  such  action  by  a 
positive  enactment  of  law,  it  is  not  in  the  power  of  the  prosecutor  to 
reach  such  cases  by  indictment  and  it  is  not  within  the  province  of  the 
court  to  say  that  such  acts  are  in  violation  of  law. 

The  demurrer  will,  therefore,  be  sustained. 
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ASSESSMENTS— MUNICIPAL  CORPORATIONS— SEWERS. 

[Superior  Court  of  Cincinnati,  Special  Term,  February  14,  1907.] 
Edmund  K.  Stallo  et  al.  v.  Cincinnati  (City)  et  al. 

1.  Necessity  of  Notice  of  Sewer  Improvement. 

Failure  to  serve  notice  on  an  abutting  property  owner  of  a  resolution 

declaring  the  necessity  of  a  sewer  improvement  does  not  render  the  assess- 

4  ment  void  as  to  such  owner,  where  it  appears  that  notice  was  given 

by  publication  as  required  by  Rev.  Stat.  2304   (see  Lan.  3602;   B.  1536- 

211). 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 

1237-1268.— Ed.] 

2.  Liability  of  Abutting  Owneb  fob  Assessments  fob  Improvements. 

%  Where  the  owner  of  a  platted  lot  purchases  a  narrow  strip  of  land  lying 

between  his  lot  and  a  street  in  which  a  sewer  is  afterward  constructed, 
his  lot  will  be  regarded  for  purposes  of  assessment  as  abutting  on  the 
street. 

[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Assessments,"  §§  223-447. — Ed.] 

[Syllabus  approved  by  the  court.] 

E.  W.  Kittredge  and  Q.  P.  Stimson,  for  plaintiffs: 
Cited  and  commented  upon  the  following  authorities:  Cincinnati 
v.  Seasongood,  46  Ohio  St.  296  [21  N.  E.  Rep.  630] ;  Raymond  v.  Cleve- 
-'  land,  42  Ohio  St.  522 ;  Cincinnati  v.  Connor,  55  Ohio  St.  82  [44  N.  E. 
Rep.  582]  ;  Crossley  v.  Findlay,  6  Circ.  Dec.  553  (10  R.  286)  ;  Young- 
love  v.  Hackman,  43  Ohio  St.  69  [IN.  E.  Rep.  230] ;  Spangler  v.  Cleve- 
land, 35  Ohio  St.  469 ;  Douglass  v.  Cincinnati,  29  Ohio  St.  165 ;  Wolfe 
v.  Avondale,  8  Circ.  Dec.  1  (14  R.  375) ;  Buse  v.  Cincinnati,  11  Dec.  Re. 
613  (28  Bull.  Ill)  ;  Griswold  v.  Pelton,  34  Ohio  St.  482. 

J.  R.  Schindel,  for  defendants : 

Cited  and  commented  upon  the  following  authorities:  Younglove 
v.  Hackman,  43  Ohio  St.  659  [1  N.  E.  Rep.  230] ;  Buse  v.  Cincinnati,  11 
Dec.  Re.  613  (28  Bull.  Ill) ;  Price  v.  Toledo,  2  Circ.  Dec.  417  (4  R, 
57);  Bolton  v.  Cleveland,  35  Ohio  St.  319;  Spangler  v.  Cleveland,  43 
Ohio  St.  526  [3  N.  E.  Rep.  365] ;  Lewis  v.  Laylin,  46  Ohio  St.  663  [23 
N.  E.  Rep.  288] ;  Norwood  v.  Baker,  12  O.  F.  D.  228  [172  U.  S.  269;  19 
Sup.  Ct.  Rep.  187;  43  L.  Ed.  443] ;  French  v.  Paving  Co.  181  U.  S.  324 
[21  Sup.  Ct.  Rep.  625 ;  45  L.  Ed.  879]  ;  Caldwell  v.  Carthage,  49  Ohio 
St.  334  [31  N.  E.  Rep.  602]  ;  Cupp  v.  Seneca  Co.  (Comrs.)  19  Ohio  St. 
r  173;  Emery  v.  Cincinnati,  6  Dec.  411  (4  N.  P.  220) ;  Nitzel  v.  St.  Ber- 
i  nard,  3  Dec.  703  (3  N.  P.  317). 

HOFFHEIMER,  J. 

This  is  an  action  to  enjoin  the  collection  of  certain  sewer  assess- 
ments, tljat  were  levied  upon  two  certain  parcels  or  strips  of  land,  the 
property  of  plaintiffs  herein.  These  strips  of  land  are  but  nine  feet  in 
depth;  and  the  contention  of  the  plaintiffs  is,  that  the  sewer  improve- 
ment is  of  no  benefit  to  said  land,  and  that  in  any  event  the  assessment 
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should  Se  limited  to  25  per  cent  of  said  strips.  Secondly,  it  is  claimed 
that  the  assessment  is  void  because  no  notice  of  the  resolution  declaring 
the  necessity  for  the  improvement  had  been  served  upon  plaintiffs. 

The  city  not  only  claims  that  service  of  notice  was  unnecessary,  but 
also,  that  the  two  narrow  strips  of  land  in  question  adjoined  and  were 
contiguous  to  lots  12  and  14  of  the  subdivision  in  which  they  were  situ- 
ated, and  that  after  being  acquired  by  plaintiffs,  their  respective  depths 
are  to  be  considered  as  being  added  to,  or  merged  with,  said  lots  12  and 
14,  and  that  as  said  lots  are  therefore  brought  up  to  the  Belvidere  street 
—or  as  it  is  otherwise  referred  to  Beldare  street — they  are  assessable. 

From  the  agreed  statement  of  facts  it  is  evident  plaintiffs  acquired 
title  to  lots  12  and  14  on  or  about  May  23,  1874.  Said  lots  appear  in 
Archibald  Irwin's  subdivision,  as  do  also  lots  11  and  13,  and  it  is  out 
of  these  last-named  lots  that  the  narrow  strips  here  involved  are  carved. 
•  Lots  12  and  14  are  239  feet  in  depth,  and  front  according  to  Archibald 
Irwin's  plat  on  North  street  In  May,  1886,  a  fifty-foot  strip  was  dedi- 
cated as  a  public  street — Belvidere  or  Beldare  street.  This  strip  lies 
nine  feet  west  of  the  east  line  of  lots  11  and  13,  and  extends  from  the 
south  line  of  West  street  239  feet,  more  or  less,  to  the  north  line  of  Moes- 
singer  &  Hoffman's  subdivision  (exhibit  "D"). 

The  above  sketch  shows  the  lines  of  the  street  in  question,  and  the 
narrow  strips  which  by  this  dedication  are  severed  from  lots  11  and  13. 
Some  time  after  the  dedication  of  Beldare  street— I  think  in  November, 
1886 — plaintiffs  acquired  title  to  the  two  narrow  strips  thus  cut  from 
lots  11  and  13.  Lots  12  and  14  are  and  have  always  been  unimproved 
property;  likewise  the  nine- foot  strip  in  question. 

Such  being  the  facts,  the  question  is,  Did  these  nine-foot  strips  by  vir- 
tue of  their  purchase  by  plaintiffs,  become  a  part  and  parcel  of  lots  12 
and  14,  so  that  said  lots  12  and  14  in  fact  bound  and  aBut  on  Beldare 
street?  Or  when  Beldare  street  was  dedicated  did  it  sever  lots  11  and 
13  into  two  parcels  for  the  purposes  of  assessment! 

To  sustain  the  latter  contention,  plaintiffs  cite  Younglove  v.  Hack- 
man,  43  Ohio  St.  69  [1  N.  E.  Rep.  230].  That  case,  however,  simply 
indicates  that  the  land  west  of  Beldare  street  cannot  be  assessed  as  one 
tract  with  the  land  east  of  said  street.  Buse  v.  Cincinnati,  11  Dec.  Re. 
613  (28  Bull.  Ill),  also  relied  on  by  plaintiffs,  was  a  case  where  the  oc- 
cupant was  not  the  owner  of  the  Buse  strip,  but  was  a  mere  licensee  of 
the  strip  which  adjoined  property  owned  by  him.  By  reason  of  the  in- 
tervention of  this  one  and  a  half -foot  strip  between  him  and  the  street 
the  court  held  that  Buse  was  not  an  abutting  owner,  and  that  his  ad- 
joining property  was  not  subject  to  the  assessment  for  the  establishment 
or  construction  of  the  street.  In  the  latter  part  of  the  decision  the  court 
said: 

"In  this  case  plaintiff  (Lewis  Buse)  is  not  the  owner  of  the  one 
and  one-half-foot  strip.    He  is  merely  a  licensee  without  consideration 
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•  •  •,  and  no  acts  have  been  performed  on  his  part  of  such  a  char- 
acter as  would  prevent  a  revocation  of  the  license  and  create  an  es- 
toppel against  Herman  Buse  (the  owner  of  the  strip).' ' 

Prom  these  facts  it  requires  no  further  argument  to  show  that  this 
case  is  no  authority  for  plaintiff's  view.  If  Lewis  Buse  had  become  the 
owner  at  the  time  he  acquired  the  license,  or  if  facts  creating  an  es- 
toppel against  Herman  Buse  had  arisen,  inferentially  at  least  it  seems 
that  there  might  have  been  a  different  ruling. 

The  city,  however,  to  sustain  its  claim  that  lots  12  and  14  are  as- 
sessable as  abutting  (including  the  nine-foot  strip)  cites  us  to  Price  v. 
Toledo,  25  0.  C.  C.  617.  In  that  case  it  appeared  that  in  order  to 
straighten  the  lines  of  a  street,  the  city  vacated  a  certain  wedge-shdped 
strip.  It  was  held  that  while  the  title  thereupon  reverted  to  the  owners 
of  the  lots  that  did  abut  or  abound  upon  the  street  before  the  vacation, 
the  intervention  of  this  strip  between  the  street  and  the  lots  was  not  per- 
mitted to  defeat  the  assessment.    The  court  said,  page  620 : 

"There  is  no  question  but  that  the  title  to  this  property  is  in  these 
lot  owners,  and  the  effect  of  it  is,  that  this  adds  to  their  lots — they  have 
that  much  more  property — and  it  brings  them  to  the  street ;  it  is  imma- 
terial that  this  strip  still  goes  under  the  numbers  of  the  lots  that  it  form- 
erly belonged  to."  It  belonged  at  the  time  it  was  taken  by  the  city  to 
lots  other  than  those  in  question  in  the  case,  and  lying  in  front  of  them. 
"The  truth  and  the  fact  is,  that  it  has  become  a  part  of  the  lots  of  these 
owners  adjoining  it,  and  in  the  improvement  of  the  street  these  lots  are 
to  be  regarded  as  bounding  and  abutting  upon  the  street.  They  do  in 
fact  abut  upon  the  street  and  have  all  the  advantages  and  benefits  of  it 
and  there  would  be  neither  justice  nor  equity  in  holding  that  they  can- 
not be  assessed  for  the  improvement  of  the  street,  and  we  hold  that  they 
may  be." 

It  seems  to  me  the  equity  and  justice  of  the  case  at  bar  lie  within 
similar  considerations.  By  voluntarily  acquiring  this  nine  foot  strip 
after  dedication,  these  plaintiffs  brought  their  property — lots  12  and 
14 — up  to  Beldare  street.  "Whether  that  was  their  object  in  purchasing 
said  strips  or  not  would  be  immaterial;  such  was  the  effect.  In  fact, 
it  is  difficult  to  conceive  of  any  practical  use  to  which  said  strip  could 
be  put  independent  of  said  lots  12  and  14. 

If,  however,  as  is  pointed  out  by  counsel  for  the  defendant,  the  lots 
involved  in  Price  v.  Toledo,  supra,  could  be  made  abutting  by  operation 
of  law  by  casting  title  of  the  vacated  strip  upon  the  owners,  it  would 
seem  the  same  result  would  follow  where  the  owners  themselves  bring 
their  lots  up  to  the  street  by  voluntarily  acquiring  the  title  to  the  strips 
in  question. 

In  addition  to  this  the  statute,  it  will  be  observed,  contemplates  as- 
sessment not  according  to  the  lines  of  the  platted  lots  as  assumed  by  the 
plaintiffs,  but  it  seeks  to  assess  "property  bounding  and  abutting  on  the 
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improvement."  When  the  narrow  strips  were  acquired  a  merger  waa 
effected  with  lots  12  and  14,  and  therefore  said  lots  12  and  14,  includ- 
ing the  additional  nine  feet,  must  be  held  to  be  the  property  of  plain- 
tiffs, bounding  and  abutting  on  Beldare  street,  and  therefore  assessable. 

As  to  the  contention  of  plaintiffs,  that  the  assessment  is  void  for 
failure  of  the  city  to  give  or  serve  notice  of  the  resolution  declaring 
the  necessity  for  the  improvement  or  of  any  purpose  to  assess  its  cost 
upon  the  abutting  property,  I  do  not  think  that  such  notice  as  to  this 
sewer  improvement  was  required  by  Norwood  v.  Baker,  12  0.  P.  D.  228 
[172  IT.  S.  269;  19  Sup.  Ct.  Rep.  187;  43  L.'  Ed.  443],  as  claimed  by 
plaintiff.  See  French  v.  Paving  Co.  181  U.  S.  324,  344  [21  Sup.  Ct. 
Rep.  625;  45  L.  Ed.  879].  Since  Mr.  Kittredge,  one  of  the  owners,  was 
a  resident  at  the  time  of  the  passage  of  the  resolution  declaring  the 
necessity  for  the  improvement,  and  since  the  publication  necessary  by 
original  Rev.  Stat.  2304  (see  Lan.  3602;  B.  1536-211),  was  duly  made, 
I  am  of  opinion  that  the  city  did  all  that  it  was  required  to  do  under 
the  law. 

Having  concluded  that  lots  12  and  14  are  to  be  treated  as  though 
originally  fronting  on  Beldare  street,  I  think  it  but  just  to  reopen  the 
case  and  afford  plaintiffs  an  opportunity  to  offer  evidence  as  to  the 
value  of  these  lots  if  they  so  desire.  Otherwise,  the  petition  will  be  dis- 
missed. 


AGENCY— ELECTION  OF  DIRECTORS  BY  PROXIES— INSUR- 
ANCE. 

[Superior  Court  of  Cincinnati,  Special  Term,  March,  1907.] 
Wallace  B.  Burch  et  al.  v.  Bennett  F.  Coan  et  al. 

1.  Discretionary  Power  of  Holder  of  Proxies  as  to  Voting  Same. 

The  secretary  of  a  mutual  insurance  company,  to  whom  the  policy  holders 
have  given  their  proxies  to  vote  and  cast  their  ballots  at  the  election  of 
officers  for  the  company,  is  vested  with  discretionary  power,  and  the 
manner  in  which  he  exercised  such  power  is  not  ground  for  complaint, 
unless  it  has  been  clearly  abused. 

2.  Incidental  Benefits  to  an  Agent  not  Necessary  Evidence  of  Fraud. 

Where  the  secretary  of  an  insurance  company,  by  voting  proxies  given  him 
by  the  policy  holders,  elects  a  new  board  of  directors,  who,  in  turn, 
enter  into  a  contract  of  employment  with  him  for  a  term  of  ten  years, 
it  cannot  be  said,  because  of  the  incidental  benefits  to  the  secretary, 
that  the  election  of  the  new  directors  was  a  fraudulent  collusion  of  which 
the  re-employment  of  the  secretary  was  a  part,  where  it  appears  from 
the  circumstances  of  the  case  that  he  was  acting  in  good  faith  and  for 
the  best  interests  of  the  company. 

[Syllabus  approved  by  the  court.] 

J.  C.  Healy,  W.  F.  Boyd  and  M.  C.  States,  for  plaintiffs. 
W.  N.  Tuller  and  H.  D.  Peck,  for  defendants. 
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HOFFHEIMER,  J. 

Plaintiffs  sue  on  behalf  of  themselves  and  all  other  policy  holders 
in  .the  Ohio  Mutual  Life  Insurance  Company,  a  corporation  under  the 
laws  of  Ohio.  The  defendants  are  Bennett  P.  Coan  and  seven  others, 
wljo  were  recently  elected  directors  in  said  company.  Plaintiffs  ask 
that  a  certain  contract  entered  into  by  and  between  said  Coan  and  the, 
new  board  be  set  aside  and  held  for  naught  and  that  the  court  inquire 
into  the  validity  of  the  election  of  said  new  board  and  upon  a  final 
hearing  direct  a  new  election.  A  temporary  injunction  was  issued  re- 
straining Coan  from  taking  any  steps  under  said  new  contract  and  the 
new  board  from  acting. 

In  the  opinion  heretofore  rendered  herein  on  demurrer  to  the  pe- 
tition, Burch  v.  Coan,  17  Dec.  563,  it  was  stated  that  a  court  of  equity 
could  not  try  title  to  •corporate  office  when  that  question  was  raised 
solely,  but  that  if  that  question  was  incidental  or  collateral,  it  would  be 
considered  along  with  all  the  others  if  necessary,  if  the  equitable  juris- 
diction of  the  court  was  otherwise  properly  invoked  on  matters  specially 
cognizable  in  equity. 

The  election  involved  in  the  case  at  bar  is  claimed  to  have  been 
part  of  a  plan,  whereby  a  contract  was  secured  by  defendant,  Bennett 
F.  Coan,  from  his  codefendants,  the  new  board,  in  the  Ohio  Mutual 
Life  Insurance  Company,  a  board  alleged  to  have  been  fraudulently 
elected  by  said  Coan  on  proxies  held  by  him  and  for  the  purpose  of  se- 
curing said  contract.  It  is  therefore  necessary  to  consider  the  manner 
in  which  the  election  was  brought  about  in  connection  with  the  ques- 
tion of  the  contract.  The  gravamen  of  the  action  is  fraud  and  breach 
of  trust.  As  I  understand  plaintiff's  claim  it  resolves  itself  to  this: 
(a)  That  Coan  owed  a  duty  to  the  board  and  to  the  company  to  vote 
the  proxies  in  his  hands  for  the  old  board,  (b)  That  as  general  man- 
ager he  occupied  a  confidential  relation  and  that  he  owed-all  the  policy 
holders  the  duty  of  giving  them  an  independent  board,  one  that  would 
stand  between  him  and  the  company;  that  the  burden  of  proof  is  on 
Coan  to  prove  that  he  did  so  and  that  the  contract  is  a  fair  one  for  the 
company. 

What  special  duty,  if  any,  did  Coafc  owe  the  old  board  or  the  com- 
pany in  voting  the  proxies  in  his  hands? 

The  petition  with  reference  to  these  proxies  alleges  that  it  was  the 
custom  from  and  since  the  organization  of  the  company  that  a  com- 
mittee of  three  of  the  policy  holders  should  select  candidates  from 
among  said  policy  holders  to  serve  as  directors  throughout  the  ensuing 
year  and  such  committee  always  named  the  old  board  for  the  previous 
year;  that  the  candidates  so  selected  were  always  recommended  for  elec- 
tion by  the  then  existing  board  of  directors  and  officers  of  the  com- 
pany ;  that  it  was  the  custom  of  the  board  of  directors  to  cause  written 
or  printed  proxies  to  be  sent  to  each  policy  holder  authorizing  the  cota- 
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pany's  secretary  to  vote  and  cast  the  ballot  of  such  policy  holder  at 
such  election;  that  at  such  election  it  was  the  universal  custom  that 
practically  all  of  the  ballots  cast  were  voted  by  such  secretary  upon 
the  proxies  so  received  and  that  such  had  been  the  common  understand- 
ing of  the  policy  holders  in  regard  to  said  elections ;  that  it  was  always 
understood  and  agreed  by  said  secretary  when  he  received  said  proxies 
that  he  would  vote  same  for  the  directors  so  selected  by  the  policy  hold- 
ers' committee  and  that  the  board  of  directors  instructed  him  to  do  so; 
that  he  always  obeyed  said  instructions  until  the  election  of  February, 
1907 ;  that  in  compliance  with  the  orders  of  the  board  Bennett  F.  Coan 
sent  out  the  proxies;  that  Coan  was  instructed  by  said  board  and  the 
policy  holders  to  vote  the  proxies  for  the  old  board ;  that  Coan  agreed 
to  do  so ;  that  instead  of  so  doing  on  February  9,  he,  Coan,  for  the  pur- 
pose of  obtaining,  without  the  knowledge  of  said  board  of  directors  or 
the  policy  holders,  an  extension  of  the  existing  contract  between  him 
and  said  company  for  ten  additional  years,  obtained  the  consent  of  cer- 
tain persons  to  co-operate  with  him  in  carrying  out  said  plan,  said 
persons  being  John  H.  Frey,  Willis  N.  Tuller,  George  M.  Daum,  Albert 
P.  Gahr,  Chas.  C.  Rothier,  Robt.  W.  Richey  and  George  I.  King;  that 
thereupon  it  was  agreed  between  him  and  said  persons  last  named  on  or 
about  February  9,  1907,  that  said  Coan  should  have  a  ticket  printed 
with  the  names  of  said  seven  persons  thereon  as  directors  and  that  he 
should  vote  said  proxies  for  said  seven  persons  as  such  directors  instead 
of  the  twelve  persons  nominated  by  said  policy  holders'  committee; 
*  *  *  that  as  soon  as  he  should  so  vote  and  elect  said  seven  directors 
they  would  immediately  organize  and  enter  into  such  new  contract  with 
him;  *  *  *  that  in  violation  of  his  instructions  from  the  old  board 
and  of  his  duty  to  the  said  company  and  the  policy  holders  he  fraudu- 
lently cast  283  votes  for  the  seven  gentlemen  named  and  six  votes  for 
the  old  board    *    *    *. 

Now  whatever  may  have  been  done  in  the  past  with  reference  to 
facilitating  elections  I  am  of  opinion  that  the  evidence  wholly  fails  to 
establish  any  particular  custom  that  could  be  said  to  be  binding  either 
upon  the  givers  of  or  upon  the  holder  of  the  proxies  involved.  If  it 
was  ''always  understood  and  agreed  by  said  secretary  (Coan)  when  he 
received  said  proxies  that  he  would  vote  same  for  the  directors  so 
selected  by  the  committee  of  policy  holders"  and  if  it  was  "the  custom 
of  the  board  to  cause  written  or  printed  proxies  to  be  sent  to  the  policy 
holders  authorizing  the  company's  secretary  to  vote  and  cast  the  ballot 
of  the  policy  holder  at  the  election"  then  what  becomes  of  the  testi- 
mony of  Mr.  Van  Fleet,  principal  witness  for  the  plaintiffs  when  he 
says,  "By  accident  I  saw  proof  of  the  proxies.  I  told  Coan  it  was 
understood  at  the  time  I  came  that  proxies  were  to  run  in  my  name?" 
According  to  the  testimony  for  the  plaintiffs  the  board  itself  without 
notice  to  the  policy  holders  had  endeavored  to  or  had  authorized  a 
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change  in  the  "custom"  of  having  the  "secretary"  cast  the  ballots. 
Moreover  it  is  claimed  the  method  of  election  as  set  out  in  the  petition 
was  always  the  common  understanding  of  the  policy  holders  in  such 
regard.  But  the  evidence  wholly  fails  to  prove  this  allegation  or  that 
the  board  of  directors  always  or  at  any  time  ordered  Coan  to  vote  for 
any  particular  persons. 

The  evidence  shows  that  the  proxies  were  not  made  out  to  Coan  as 
secretary  but  to  Coan  individually  and  that  there  was  further  a  blank 
in  the  proxy  itself  indicating  that  the  giver  of  the  proxy  might  strike 
out  the  name  of  Coan  and  insert  the  name  of  any  person  he  desired  to 
represent  him.  The  evidence  also  shows  that  Coan  voted  these  proxies 
at  all  times  without  any  orders  from  the  board.  It  must  also  be  noted 
that  no  misrepresentations  were  made  by  Coan  to  the  policy  holders  in 
procuring  the  proxies.  The  policy  holders  were  not  deceived  nor  mis- 
led in  any  way  as  was  the  fact  in  Townsley  v.  Insurance  Co.  56  App. 
Div.  232  [67  N.  Y.  Supp.  664],  relied  on  by  plaintiffs. 

When  the  policy  holders  constituted  Coan  their  proxy  the  power 
was  without  limitation;  it  was  a  power  involving  the  exercise  of  judg- 
ment or  discretion.  It  created  an  agency  and  this  agency  was  obviously 
created  because  the  principal  placed  confidence  in  the  particular  agent 
selected  and  there  is  abundant  reason  why  the  trust  could  not  be  trans- 
ferred to  another  of  whose  fitness  or  capacity  the  principal  may  have 
no  knowledge  without  the  latter 's  consent.  Mechem,  Agency  Sec.  185. 
Delegatus  non  potest  delegare  applies.  The  absolute  proxies,  there- 
fore, could  not  be  made  to  yield  to  orders  from  the  board  for  that  would 
be  delegating  the  power,  nor  could  they  be  restricted  by  some  alleged 
usage  not  shown  to  have  been  known  to  the  givers  of  the  proxies  nor 
assented  to  by  them.  To  hold  that  Mr.  Coan  was  compelled  to  act  in 
accordance  with  such  alleged  custom  or  usage  or  that  in  voting  the 
proxies  he  was  subject  to  the  desires  or  instructions  of  the  board  whose 
secretary  he  was  would  be  tantamount  to  declaring  that  the  proxies 
which  purported  to  confer  absolute  power  on  Coan  to  vote  as  he  saw  fit 
as  a  matter  of  fact  authorized  him  to  vote  only  as  the  board  of  directors 
saw  fit. 

It  thus  appearing  that  Coan  was  vested  with  that  discretion,  who 
can  complain  as  to  the  manner  in  which  he  exercised  it?  Or  who  can 
be  heard  to  complain  if  he  abused  that  discretion?  It  is  probable  that 
the  givers  of  the  proxies  would  have  such  right  if  there  had  been  a  clear 
abuse  of  this  power.  But  they  are  not  here  complaining.  Instead,  cer- 
tain policy  holders  acting  on  their  own  behalf  and  claiming  to  act  on 
behalf  of  all  the  other  policy  holders  (the  latter  allegation  is  not  proven) 
seek  to  impugn  the  acts  of  the  proxy.  Assuming  for  argument  that 
they  have  some  such  power  to  inquire  into  the  manner  in  which  tha4: 
discretion  was  exercised,  have  they  shown  a  clear  abuse  of  discretion 
on  the  part  of  the  proxy?     Manifestly  a  mere  mistake  in  judgment 
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would  not  be  an  abuse.  In  any  event  the  plaintiffs  would  have  to 
show,  if  they  had  any  right  to  pursue  the  inquiry  at  all,  that  the  judg- 
ment of  the  proxy  was  exercised  for  selfish  purposes  and  to  the  detri- 
ment of  the.  company.  In  order  to  have  light  on  this  question  it  be- 
comes necessary  to  examine  the  facts  that  led  up  to  the  election. 

It  is  true  Coan's  contract  was  about  to  expire  and  that  he  was  in- 
terested in  securing  a  new  one.  His  office  was  subject  to  the  wishes  of 
the  board  and  it  is  only  fair  to  presume  that  the  givers  of  the  proxies 
knew  this  fact.  But  the  mere  fact  that  he  had  a  personal  interest  in  the 
matter  could  not  be  sufficient  in  itself  to  render  his  act  in  voting  for 
the  new  board  void.  For  if  the  mere  casting  of  the  vote  by  him  were 
to  have  such  effect  would  he  not  have  voted  for  the  old  board  also  at  his 
peril?  For  he  knew  the  old  board  had  the  matter  of  his  contract  under 
consideration  and  he  knew  that  some  new  arrangement  was  to  be  en- 
tered into.  If  he  voted  for  what  he  believed  best  subserved  the  interests 
of  the  company  shall  a  court  pronounce  the  act  fraudulent  because  in- 
cidentally he  may  be  benefited  ?  Coan  claims  to  have  exercised  his  best 
judgment  for  the  company.  Could  it  be  said  that  he  believed  or  had 
reasonable  grounds  for  believing  that  in  voting  as  he  did  he  discharged  . 
that  duty? 

Coan  claims  that  his  purpose  was  to  get  rid  of  the  Van  Fleet 
methods;  that  he  believed  that  it  was  the  purpose  of  Mr.  Van  Fleet  to 
effect  a  reorganization  at  the  expense  of  the  old  policy  holders;  he 
claims  to  have  believed  Mr.  Van  Fleet  was  doing  many  things  detri- 
mental to  the  policy  holders  and  the  company.  True,  he  did  not  pro- 
test to  the  old  board,  because  he  claims  to  have  believed  the  old  board 
was  divided  and  that  formal  complaint  would  have  been  useless;  he 
claims  that  at  the  outset  he  intended  to  speak  to  the  members  of 
the  old  board  individually  but  that  the  interview  with  Mr.  Lemon  dis- 
couraged further  efforts  in  that  direction.  That  he  did  complain  bit- 
terly to  Mr.  Hill,  however,  prior  to  the  Gibson  House  meeting  about 
the  usurpation  of  the  post  office  box  and  the  issuance  by  Mr.  Van  Fleet 
of  policies  not  in  accordance  with  actuarial  forms  is  evident  by  the 
testimony  of  Mr.  Hill ;  he  also  complained  to  other  members  of  the  ex- 
ecutive committee,  apparently  without  avail. 

He  thereupon  prepared  charges  in  writing  and  he  read  these 
charges  to  the  men  who  were  subsequently  elected  directors  and  who 
are  now  codefendants,  at  a  meeting  called  for  the  purpose  at  the  Gibson 
House.  These  codefendants  are  men  more  or  less  prominent  in  local 
affairs.  Prior  to  the  Gibson  House  meeting  they  had  been  interviewed 
personally  by  Mr.  Tuller,  also  a  policy  holder  and  codefendant.  It  was 
Tuller  to  whom  Coan  first  complained  and  it  was  Tuller  who  it  seems 
first  suggested  a  new  board.  See  testimony  of  Tuller.  There  could  be 
no  doubt  that  these  codefendants  after  hearing  these  charges  concluded 
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that  the  best  interests  of  the  company  required  the  elimination  of  the 
Van  Fleet  methods.  Right  at  this  point  it  may  be  noted  that  the  evi- 
dence wholly  fails  to  show  that  there  was  any  collusion  as  to  the  elec- 
tion or  that  there  was  any  prearranged  agreement  by  which  any  new 
contract  was  to  be  voted  to  Mr.  Coan.  So  that  as  to  this  allegation  in 
the  petition  there  is  a  complete  failure  of  proof. 

The  seven  new  directors  as  stated  were  mostly  all  business  men. 
They  were  not  tinder  the  influence  or  control  of  Coan ;  they  were  policy 
holders  of  long  standing  and  were  pecuniarily  interested  in  the  success 
of  this  company.  They  had  ample  time  to  think  and  to  act  independ- 
ently of  Coan.  In  a  sense  they  owed  their  election  on  the  board  to 
Coan ;  so  did  the  members  of  the  old  board,  but  it  would  be  difficult  to 
believe  that  for  the  favor  of  being  permitted  to  sit  on  this  board  these 
men  were  ready  and  willing  to  barter  away  not  only  their  individual  in- 
terests but  likewise  the  rights  and  interests  of  hundreds  of  persons  mu- 
tually interested  in  this  mutual  insurance  association. 

It  is  impossible  to  go  with  any  detail  into  the  lengthy  charges  Coan 
prepared  or  to  analyze  in  the  limits  of  this  opinion  the  mass  of  tech- 
nical testimony  adduced  thereon.  The  charges  in  the  main  relate  to 
highly  technical  matters  of  life  insurance.  The  charge  relating  to  the 
post  office  box  might  not  seem  to  be  of  particular  consequence  although 
Coan  professed  to  fear  contingent  liability  upon  his  bond  because  Mr. 
Van  Fleet  had  acquired  the  power  to  control  money  transmitted  to  the 
company  in  payment  of  premiums. 

With  reference  to  the  agency  charge,  Mr.  Coan  urged  that  the  Van 
Fleet  contracts  created  new  and  excessive  liabilities  on  the  company, 
principally  because  of  exorbitant  commissions.  The  evidence  would 
seem  to  indicate  the  commissions  stipulated  in  the  Scott  contract  notably 
were  high.  See  testimony  of  Sir.  Hyde,  expert.  This  would  certainly 
appear  to  be  the  fact  when  comparing  the  10  per  cent  commission  on. 
total  premiums  paid  to  be  allowed  Scott  under  this  contract  as  against 
the  4  per  cent  allowed  Coan  under  his  contract. 

He  complained  of  the  one  year  incontestable  clause  as  an  innova- 
tion and  he  expressed  fears  in  regard  to  it.  The  evidence  shows  that 
a  great  many  companies  do  not  employ  this  clause  and  that  while  not 
new  at  the  end  of  the  third,  fourth  or  fifth  year  period  it  is  practically 
new  at  the  end  of  the  one  year  period  as  in  the  Van  Fleet  policies. 
(Prior  to  Mr.  Van  Fleet's  policy  this  company  never  issued  incontest- 
able policies  under  three  years.)  He  complained  of  the/'ten  thousand 
dollar  policy"  as  being  issued  contrary  to  the  by-laws  although  it  seems 
one-half  of  the  amount  was  reinsured.  See  Sec.  15,  by-laws  and  the 
construction  placed  thereon  by  the  board  limiting  policies  to  $3,000. 

He  claimed  that  the  reinsurance  of  one-half  of  the  face  of  the  policy 
did  not  relieve  the  company  of  its  primary  liability  on  th*  full  amount 
and  that  policies  for  amounts  so  large  were  not  only  contrary  to  the  by- 
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laws  but  contrary  to  the  policy  of  the  company  and  so  detrimental  to 
it.  The  construction  of  by-law  15  adverted  to  would  seem  to  furnish 
ground  for  the  objection  of  Mr.  Coan.  He  asserted  that  the  "  dated- 
back  policy"  was  unfair  and  a  deception  upon  the  old  policy  holders; 
that  it  was  a  "gold  brick ;"  that  the  unfairness  of  the  policy  lay  in 
the  representation  that  the  policy  was  paid  up  in  twenty  years  when 
such  was  not  actually  the  fact;  that  the  policy  was  so  complicated 
that  it  was  difficult  for  anyone  not  an  expert  to  understand  it;  that 
it  promised  more  than  it  actually  gave  and  therefore  would  work  injury 
to  the  reputation  of  the  company.  The  testimony  of  the  expert,  Mr. 
Hyde,  in  regard  to  this  complicated  predated  policy  would  indicate 
that  the  objections  taken  to  this  form  of  policy  by  Mr.  Coan  Were  not 
devoid  of  reason.  He  claimed  he  was  seeking  to  protect  the  assessment 
policy  holders,  most  of  whom  he  had  procured  as  against  a  reorganiza- 
tion or  the  formation  of  a  new  company  which  he  believed  Mr.  Van 
Fleet  was  working  to  bring  about  in  conjunction  with  Mr.  Scott.  On 
this  subject  his  testimony  is  as  follows : 

"By  Mr.  Peck: 

"Q.  In  one  of  your  answers  to  Mr.  Healy  you  stated  that  your 
object,  if  I  understood  your  answer,  in  making  the  statement  at  the 
meeting  of  the  new  board  of  directors,  or  proposed  new  board,  held  at 
the  Gibson  House,  that  they  were  organizing  a  new  company,  that  your 
object  in  making  that  statement  was  to  protect  your  policy  holders,, 
your  assessment  policy  holders? 

"A.    Yes,  sir. 

"Q.    Why  did  you  say  that! 

"A.  Because  the  attitude  of  Mr.  Van  Fleet  in  regard  to  the  ulti- 
mate treatment  of  those  policy  holders  was  such  as  to  reveal  to  me  his 
real  motive  in  coming  to  Cincinnati  and  getting  possession  of  the  com- 
pany which  was  simply  to  get  hold  of  the  franchise  of  the  company  and 
use  it  for  his  own  ulterior  purpose  to  build  up  a  stock  company,  and 
when  I  had  drawn  him  out  on  the  subject  of  what  would  be  the  exact 
status  of  our  old  policy  holders  when  his  new  company  became  a  fact 
and  what  he  thought  would  be  the  method  of  treating  them  I  found 
out  he  had  conceived  the  idea  in  his  own  mind  and  revealed  to  me  in 
this  frank  way  that  if  they  would  not  take  high  priced  policies  on  the 
stock  plan  he  would  see  they  were  assessed  on  the  old  plan  until  they 
got  tired  and  either  dropped  or  acquiesced  in  paying  a  very  high  pre- 
mium. I  told  him  when  he  made  this  confession  that  not  half  of  them 
could  afford  to  do  it." 

If  then,  in  endeavoring  to  eliminate  Mr.  Van  Fleet  and  the  meth- 
ods he  inaugurated,  it  appears  that  Mr.  Coan  believed  or  had  reasonable 
grounds  to  believe  he  was  acting  for  the  company's  benefit,  how  can  the 
plaintiffs  complain?  But  the  Van  Fleet  policy  had  been  inaugurated 
under  the  old  board;  the  election  of  a  new  board  necessarily  meant  » 
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return  to  old  conditions.     Was  Coan  justified  in  believing  that  a  re- 
turn to  old  conditions  was  for  the  good  of  the  company? 

Coan  had  been  the  general  manager  of  the  company  for  many  years. 
He  practically  procured  the  bulk  of  the  business  which  at  this  time  ag- 
gregates about  $2,000,000.  Even  up  to  the  time  of  the  employment  of 
Mr.  Van  Fleet  Coan  had  built  up  a  "safe  and  conservative  business." 
See  testimony  of  Alexander  Hill. 

The  inauguration  of  the  Van  Fleet  policy  was  not  due  to  immediate 
necessity  to  avoid  dissolution  or  failure.  The  company  was  organized 
in  1891  as  an  old  fashioned  assessment  company.  It  has  in  the  neigh- 
borhood of  twelve  hundred  policy  holders.  Of  these  894  are  still  hold- 
ing assessment  policies.  In  1901  there  was  a  reorganization  under  th- 
stipulated-premium  plan  and  since  that  time  no  assessment  policies  hav- 
been  issued.  One-third  of  the  policies  now  in  force  are  old-line  policies 
or  saving-bank  policies.  Under  the  reorganization  it  seems  old  polieie: 
may  be  exchanged  for  the  new  forms  and  it  seems  this  is  being  done 
from  time  to  time.  So  that  there  is  opportunity  present  to  eliminate 
the  old  assessment  policies  in  whole  or  in  part.  These  has  been  no  de- 
crease in  the  company's  finances  so  far  as  I  can  understand  the  re- 
ports; the  annual  reports  from  1901  down  to  1905  show  a  slight  increase 
and  the  report  of  February  11,  (as  of  December,  1906)  shows  the  sur- 
plus not  weaker  but  somewhat  stronger  than  before.  The  uncontra- 
dicted testimony  shows  that  the  average  age  of  the  insured  is  about 
forty-six  years.  Judging  by  what  had  been  considered  safe  earlier  in 
the  operation  of  this  company  it  could  not  be  said  that  the  action  of 
the  old  board  in  seeking  to  change  the  policy  of  this  company  from  an 
assessment  company  was  absolutely  imperative  or  that  proceeding*  un- 
der the  old  plan  necessarily  meant  dissolution. 

The  reasons  for  the  engagement  of  Mr.  Van  Fleet  are  thus  com- 
mented on  by  members  of  the  old  board.  The  testimony  of  Mr.  Hill 
who  was  the  president  of  the  company  prior  to  the  accession  of  Mr.  Van 
Fleet  and  the  testimony  of  Mr.  John  Holland,  members  of  the  old  board, 
clearly  show  that  no  imminent  danger  existed.  Mr.  Hill  testified,  in 
substance,  that  there  had  been  no  dissatisfaction  with  Coan  when  Mr. 
Van  Fleet  was  taken  in;  that  the  company  was  safe  and  doing  a  con- 
servative business  and  that  it  was  in  as  good  condition  then  as  before. 
Mr.  Hill  referred  to  the  general  desire  to  enlarge  the  business  and  Mr. 
rj  Boyd  also  of  the  old  board  testified  that  it  was  the  desire  to  increase 
"'  the  business  and  make  the  company  larger.  In  view  of  the  testimony  of 
these  men  a  court  would  scarcely  be  justified  in  saying  that  Coan,  in 
endeavoring  to  have  the  new  board  return  to  the  old  conservative  plan, 
was  doing  that  which  he  knew  would  destroy  the  company  or  result  in 
waste  or  destruction  of  corporate  assets  even  if  that  were  claimed. 

Such  being  the  facts  it  would  not  be  unreasonable  to  suppose  that 
Coan,  who,  as  stated,  had  practically  built  up  the  business,  believed  he 
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was  acting  for  the  best  interests  of  the  company  in  voting  for  the  new 
board  and  thus  bringing  about  a  return  to  old  conservative  methods. 
If  he  honestly  believed  the  charges  he  made  and  nevertheless  had  voted  ^ 
for  the  old  board  then  manifestly  he  would  have  been  derelict  in  his  duty 
to  the  givers  of  the  proxies.     To  hold  that  he  did  not  believe  in  the 
charges  he  made  to  those  prospective  directors  would  require  me  to  find 
that  all  the  testimony  of  Mr.  Qoan  was  false  and  this  I  am  unwilling  to 
do  and  it  would  require  me  to  hold  that  there  was  no  reasonable  ground 
for  the  numerous  objections  urged  by  Coan.    In  view  of  the  fact  that  £ 
there  does  seem  to  exist  a  radical  difference  of  opinion  as  to  whether  I 
the  old  or  the  new  methods  are  best  for  this  company  I  would  be  un- 
willing so  to  hold.    Under  these  circumstances  Coan's  act  in  voting  for 
the  new  board  cannot  be  interfered  with  and  I  must  declare  the  elec- 
tion valid. 

Now  one  of  the  first  things  the  new  board  did  was  to  enter  into  a 
ten  years'  contract  with  Coan.  But  the  plaintiffs  say  arguendo  that 
this  contract  should  be  set  aside  because  secured  by  a  person  who  oc- 
cupied a  confidential  relation;  that  the  securing  of  this  contract  meant 
the  continuance  of  Coan  and  the  elimination  of  Mr.  Van  Fleet;  and 
that  Coan  knew  there  was  danger  of  disintegration  unless  the  Van 
Fleet  policy  be  carried  out ;  that  Coan  was  not  a  success ;  that  he  could 
not  place  the  company  beyond  #the  danger  line.  The  evidence,  as  already 
set  out,  in  my  judgment  does  not  bear  out  these  claims.  See  testimony 
of  Mr.  Hill,  Mr.  Holland  and  Mr.  Boyd,  supra. 

The  cases  to  which  I  am  cited  by  plaintiffs  as  warranting  inter- 
ference by  a  court  of  equity  in  the  matter  of  this  contract  have  refer- 
once  to  a  different  state  of  affairs  than  are  here  presented.  These  cases 
fall  within  two  classes.  The  first  involves  a  consideration  of  what  are 
often  spoken  of  as  "promoter's  cases"  and  the  second  relate  to  what 
are  known  as  "directors'  cases,"  where  directors  of  a  company  seek 
a  contract  with  the  company  they  represent. 

In  Erlanger  v.  Phosphate  Co.  3  App.  Cas.  1218,  it  was  self-evident 
that  Erlanger  absolutely  controlled  the  board.  Indeed,  two  out  of  five 
directors  created  for  the  company  by  Erlanger  (promoter)  were  given 
stock  by  him  to  qualify.  The  third  director  was  absolutely  uninformed 
as  to  the  matters  relating  to  the  valuable  contract  involved.  The  en- 
tire scheme  was  illegal.  Manifestly  the  company  ought  not  to  have  been 
held  to  a  contract  thus  fraudulently  obtained.  In  the  case  at  bar  no 
illegality  as  to  the  contract  is  claimed;  Coan  was  neither  a  promoter 
nor  a  director  but  merely  an  employe  of  the  company.  As  stated  be- 
fore, it  is  fair  to  presume  the  proxy  givers  knew  that  he  was  interested 
for  they  must  have  known  that  his  fifteen  year  contract  was  about  to 
expire.  The  new  directors  had  no  interest  in  the  matter  save  their  in- 
dividual interest  and  the  interests  of  the  company.    They  were  business 
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men;  they  were  policy  holders  of  long  standing;  they  were  not  dom- 
inated or  controlled  by  Coan ;  full  explanations  had  been  made  them  by 
Tuller  and  by  Coan;  and  they  were  left  in  a  position  to  exercise  their 
independent  judgment. 

Rice's  Appeal,  79  Pa.  St.  168,  204,  presents  a  case  where  the  cor- 
poration was  in  the  "absolute  control"  of  the  parties  seeking  to  profit 
"at  the  expense  of  the  few  outside  stockholders  scooped  up  by  AhTs 
net."  The  principle  involved  is  similar  to  that  involved  in  the  Erlanger 
case. 

The  other  cases  to  which  I  am  cited  fall  within  the  second  class. 
In  Ooodin  v.  Evans,  18  Ohio  St.  150,  182,  183,  a  director  of  one  com- 
pany sells  to  another  company  in  which  he  was  interested.  The  fact 
that  the  directors  have  the  absolute  control  of  the  corporation  led  the 
court  to  remark  that  this  was  in  effect  a  sale  by  the  company  to  itself. 
Manifestly  Coan  had  no  such  control  of  this  company. 

In  Cumberland  Coal  &  Iron  Co.  v.  Parish,  42  "Md.  598,  it  was  held 
that  directors  of  a  company  may  not  use  their  positions  to  advance  their 
individual  interests  as  distinguished  from  that  of  the  corporation,  and 
the  burden  is  on  them  to  show  the  fairness  of  any  transactions  had  be- 
tween themselves  and  the  company. 

From  the  facts  as  set  out  in  the  case  at  bar,  in  my  judgment  these 
cases  are  readily  distinguishable.  The  proposition  would  scarcely  be 
denied  that  Coan  as  stockholder  or  rather  policy  holder  had  every  right 
to  contract  with  the  corporation  but  assuming  that  Coan,  an  employe 
of  the  company  (not  a  director  nor  having  absolute  control  of  the  com- 
pany), entered  into  a  contract  with  the  board  and,  assuming  that  the 
same  rule  should  be  applied  as  is  laid  down  in  the  directors  cases  to 
which  I  am  referred,  can  it  be  said  that  he  has  failed  to  sustain  that 
burden?  Is  the  contract  that  he  secured  fair  and  equitable  and  in- 
tended for  the  benefit  of  the  company? 

The  evidence  shows  the  new  board  discussed  the  terms  of  the  old 
Coan  contract  and  that  they  considered  the  terms  of  the  proposed  new 
contract  recommended  by  the  committee  of  the  old  board.  That  con- 
tract involved  an  increasing  salary  proposition  and  likewise  future  com- 
missions in  event  of  Coan's  retirement  or  death.  The  term  of  that  con- 
tract would  probably  have  been  four  years. 

The  report  that  the  committee  proposed  provided  that  the  contract 
might  be  annulled  on  thirty  days'  notice  but  Coan  having  noted  his  ob- 
jections to  this  feature  of  the  proposed  contract  two  out  of  three  of  the 
committee  wrote  to  him  offering  to  strike  out  that  clause.  The  new  con- 
tract fixed  the  limit  of  the  employment  at  ten  years — the  contract  about 
to  expire  had  run  for  fifteen  years — and  it  is  provided  that  physical 
incapacity  to  manage  the  business  was  sufficient  cause  to  annul.  But 
the  new  contract  provided  for  no  stated  or  increasing  salary  and  the 
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compensation  as  in  the  original  contract  was  made  entirely  dependent 
on  the  amount  of  business  secured. 

The  evidence  shows  that  Coan  netted  about  $250  per  month  under 
the  old  contract.  The  proposed  contract  of  the  old  board  provided  a 
graduated  salary  which  in  time  would  be  greater  than  the  largest  amount 
netted  by  Coan  at  any  time  under  the  old  contract.  This  being  a 
mutual  company  it  was  probably  considered  best  for  the  interests  of  the 
company  that  there  should  be  no  salary  or  increasing  salary  the  basis 
of  which  was  prospective  business  (always  a  matter  of  uncertainty) 
but  that  the  compensation  should  be  commensurate  with  the  business 
actually  secured,  a  provision  that  strikes  my  mind  as  fair,  especially 
when  it  is  considered  that  the  provision  is  precisely  similar  to  the  old 
contract  and  that  the  old  contract  had  been  time-tried  and  was  in  suc- 
cessful operation  for  a  period  of  fifteen  years. 

The  provision  as  to  future  commissions  saves  the  company  sixty- 
seven  cents  on  every  one  thousand  dollars  of  insurance  over  the  provi- 
sions of  the  old  contract,  because  if  Mr.  Coan  had  received  no  new  con- 
tract and  had  retired  from  the  company  on  the  expiration  of  his  old 
contract  he  would  draw  one  dollar  per  thousand  on  every  policy  exist- 
ing under  the  old  assessment  plan  and  one  dollar  and  sixty-seven  cents 
per  thousand  on  every  stipulated  premium  policy  or.  other  policy  and 
the  same  amount  would  accrue  to  his  heirs  after  his  death.  It  may  be 
noted  that  this  provision  was  precisely  similar  to  the  one  recommended 
by  the  committee  of  the  old  board. 

When  it  is  remembered  that  the  bulk  of  this  business  was  practi- 
cally secured  by  Mr.  Coan ;  that  as  already  indicated  the  company  had 
been  successful  and  that  there  was  no  falling  off  in  the  assets  but  rather 
a  gain ;  that  the  employment  of  Mr.  Van  Fleet  was  merely  for  the  pur- 
pose of  enlarging  the  company ;  that  in  resolving  to  go  back  to  the  old 
methods  the  services  of  Mr.  Coan  would  be  beneficial  to  the  company; 
that  a  contract  somewhat  similar  had  been  in  beneficial  and  successful 
operation  for  fifteen  years,  I  would  be  constrained  to  hold  that,  even 
if  the  onus  is  on  Coan  to  prove  that  the  contract  was  a  fair  one  and  for 
the  benefit  of  the  company,  tested  by  all  these  considerations  this  burden 
has  been  sustained. 

It  is  very  evident  from  all  the  testimony  in  this  case  that  the  oV 
board  in  conjunction  with  Mr.  Van  Fleet  were  attempting  to  carry  out 
methods  which  in  their  judgment  would  make  this  company  larger  and 
better  and  stronger  but  it  is  also  evident  as  already  stated  by  me  that 
a  difference  of  opinion  exists  as  to  whether  the  interests  of  the  company 
are  best  subserved  by  going  along  under  these  methods  or  by  a  return 
to  the  old.  I  in  no  sense  undertake  to  determine  which  is  the  best 
method.  I  do,  however,  determine  that  since  Mr.  Coan  believed  he  was 
acting  for  the  best  interests  of  the  company  and  that  inasmuch  as  it 
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appears  that  he  had  reasonable  grounds  for  so  believing  and  thus  ex- 
ercised his  judgment  towards  the  end  sought  by  him  this  court  cannot 
interfere  and  as  no  collusion  or  fraud  with  reference  to  the  contract 
Becured  by  him  has  been  proven  the  contract  cannot  be  set  aside. 

For  all  of  these  reasons  the  injunction  heretofore  granted  herein 
must  be  dissolved  and  the  petition  dismissed  and  it  is  so  ordered. 


CONTRIBUTION  TO  JOINT  DEBTORS. 

[Superior  Court  of  Cincinnati,   Special  Term,  March  2,   1907.] 
Charles  W.  Drake  et  al.  v.  George  Heatley  et  al. 

1.  Purchase  or  Joint  Property  by  One  Joint  Owner,  Effect  of. 

Where  property  belonging  to  several  different  parties,  but,  standing  in 
the  name  of  one  of  them  as  title  holder,  is  sold  to  satisfy  the  indebted- 
ness upon  it/  and  the  proceeds  being  insufficient  to  meet  such  indebted- 
ness a  judgment  is  taken  for  the  balance  against  the  title  holder, 
which  he  purchases  for  less  than  its  face  value  in  the  name  of  his 
wife  who  is  without  an  independent  estate,  the  purchase  will  be  treated 
as  made  by  him  in  his  capacity  as  trustee  for  the  benefit  of  all  interested 
with  him  in  the  property. 

2.  Contribution  by  Joint  Debtors. 

-  The  equitable  rule,  that  losses  are  to  be  shared  in  the  same  proportion 
as  benefits,  will  be  applied  to  the  losses  from  an  undertaking  from 
which  the  profits,  had  any  been  earned,  would  not  have  been  shared 
equally,    but   in    proportion   to    the   several    interests. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contribution,"  §§  8,  9.— Ed.] 

[Syllabus  approved  by  the  court.] 

Burch  &  Johnson,  for  plaintiffs. 
A.  C.  Shattuck,  for  defendants . 

HOSEA,  J. 

This  is  a  suit  to  compel  contribution,  arising  upon  the  facts  as  fol- 
lows, briefly  stated:  On  March  26,  1892,  Mary  J.  Leeds  was  indebted 
to  C.  W.  Drake  &  Co.,  $345 ;  to  W.  P.  Leeds,  $588.88 ;  to  George  Heat- 
ley,  $200 — all  without  security — and  to  the  Cincinnati  &  Suburban 
Building  Association,  $5,500,  the  latter  secured  by  mortgage  on  a  certain 
lot  of  ground.  Mrs.  Leeds  on  said  date  entered  into  a  written  contract 
with  Drake  &  Co.,  TV.  P.  Leeds  and  Heatley,  whereby  the  latter  parties 
released  their  claims  against  Mrs.  Leeds  and  assumed  one-half  of  her 
mortgage  debt  to  the  building  association,  she  conveying  to  C.  TV.  Drake 
as  title-holder  one-half  of  the  said  lot,  and  the  building  association  re- 
leased  their  blanket  mortgage  to  the  portion  conveyed,  taking  in  lieu 
thereof  a  mortgage  from  Drake  for  $2,750.  The  contract  further  pro- 
vided that  Drake  &  Co.,  TV.  P.  Leeds  and  Heatley  were  to  build  houses 
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on  said  property  and  sell  the  same,  together  with  lots,  and  from  the 
net  proceeds  thereof  pay  the  accruing  taxes,  etc.,  the  mortgage  for 
$2,750  and  their  own  claims  against  Mrs.  Leeds;  and  when  all  this 
should  be  accomplished  the  residue  of  the  property  should  be  recon- 
veyed  to  Mrs.  Leeds. 

The  contract  provided  for  no  distribution  of  profits  to  the  three 
parties  named  beyond  the  satisfaction  of  their  debts  against  Mrs.  Leeds, 
but  it  appeared  in  testimony  that  they  were  building  contractors  and 
each  expected  to  furnish  materials  and  labor  in  their  several  lines.  This 
fact  furnishes  an  explanation  of  a  moving  incentive  to  the  contract 
otherwise  difficult  to  understand. 

The  contract  scheme,  however,  failed  from  external  and  unexpected 
circumstances,  and  no  houses  were  built.  Mr.  Drake,  the  trustee,  con- 
tinued paying  on  the  mortgage,  taxes,  etc., — the  beneficiaries,  W.  P. 
Leeds  and  George  Heatley,  contributing  from  time  to  time  as  called  upon 
in  various  amounts ;  but  finally,  being  unable  to  carry  the  debt  further, 
the  building  association  mortgage  was  allowed  to  be  foreclosed,  the  prop- 
erty sold  and  a  judgment  over  for  a  balance  of  $1,200  was  entered  against 
Drake,  who  now  seeks  contribution  from  his  associates  to  equalize  past 
disbursements  and  provide  for  payment  of  the  said  judgment. 

It  developed  at  the  hearing,  however,  that  the  judgment  against 
Drake  had  been  bought  in  by  him  for  his  wife  at  the  sum  of  $300. 
There  being  no  evidence  that  Mrs.  Drake  was  possessed  of  an  independ- 
ent estate  or  income,  or  that  she  had  acted  independently  in  the  matter 
for  her  own  benefit,  the  purchase  of  the  judgment  must  be  treated  as 
made  by  Drake  in  his  capacity  of  trustee  for  the  benefit  of  those  whom 
he  represented — in  other  words,  as  a  compromise  or  settlement  of  the 
judgment  for  the  lesser  amount;  and  the  benefit  of  the  transaction, 
therefore,  inures  to  all  those  liable  to  contribute. 

The  only  remaining  question  in  the  case  is  as  to  the  basis  upon 
which  the  relative  obligations  of  the  plaintiff  and  defendant  should  be 
adjusted.  *It  is  claimed  by  counsel  for  Drake  and  urged  with  much 
force  upon  a  citation  of  authorities  that  the  parties  are  bound  to  con- 
tribute equally  in  thirds.  The  citations,  however,  relate  to  cases  of 
joint  enterprises  whose  profits  and  losses  are  to  be  distributed  equally, 
or  where,  nothing  being  said  to  the  contrary,  the  law  will  imply  an 
equality  of  obligations  and  benefits. 

The  present  case  does  not  appear  to  be  of  this  character.  As  al- 
ready intimated,  the  contract,  provided  for  no  profit  to  be  shared  as 
such.  Mrs.  Leeds,  in  effect,  loaned  the  half  of  her  property  to  the  three 
creditors  upon  a  scheme  whereby  they,  being  building  contractors,  were 
to  assume  one-half  of  her  debt  to  the  building  association,  to  build  and 
sell  houses  and  lots  to  an  extent  sufficient  to  reimburse  themselves  the 
amount  paid  for  her  said  debt  to  the  building  association,  the  taxes,  etc., 
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and  to  pay  themselves  as  her  creditors  the  respective  amounts  of  their 
claims  against  her ;  and,  this  being  done,  to  return  the  residue  of  the  prop- 
erty to  her.  It  is  obvious  that  the  extent  of  benefit  the  creditors  could  by 
possibility  derive  in  carrying  out  the  scheme  of  the  contract  was  meas- 
ured by  the  amounts  of  their  respective  claims.  The  expected  benefit 
to  be  derived  by  them  as  individual  builders  in  the  construction  of  the 
houses  was  purely  incidental  and  immeasurable  and  cannot  be  considered 
in  this  connection. 

The  contract  having  failed  through  no  fault  of  those  concerned, 
the  resulting  loss  is  one  to  be  shared  by  the  parties  according  to  equi- 
table principles.  But  the  equitable  rule  is,  that  losses  are  to  be  shared 
in  the  same  proportion  as  benefits.  While  there  was  no  distribution  of 
profits  as  such  provided  for,  yet  each  of  the  creditors  was  to  have  his 
debt  paid,  which  was  in  the  nature  of  a  benefit,  but  these  benefits 
were  unequal  in  degree.  The  benefits  being  unequal,  it  would  be  man- 
ifestly inequitable  to  assess  the  loss  in  equal  proportions,  or,  indeed,  in 
any  other  proportion  than  the  respective  beneficial  interests  of  the 
parties  in  the  contract. 

In  lieu  of  a  reference  to  a  master  to  state  an  account  it  is  suggested 
by  way  of  saving  expense  that  the  parties  agree  upon  a  stipulation  giv- 
ing the  balance  ascertained  upon  the  basis  herein  indicated,  and  file  the 
same  as  a  predicate  for  a  final  decree ;  in  default  of  which,  a  reference 
will  be  ordered  upon  motion  of  either  of  the  parties,  and  the  hearing  is 
further  continued  for  this  purpose. 
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EASEMENTS— TELEGRAPHS  AND  TELEPHONES. 

[Franklin  Common  Pleas,  May  25,  1905.] 

•William  T.  Burns  v.  Columbus  Citizens'  Telephone  Co. 
Daniel  E.  Sullivan  v.  Columbus  Citizens'  Telephone  Co. 

1.  Easement  of  Abutting  Lot  Owner  in  Street. 

The  dedication  of  a  street  does  not  deprive  an  abutting  lot  owner  of  any 
right  therein  not  inconsistent  with  the  paramount  right  of  the  munici- 
pality to  hold  and  use  the  ground  so  dedicated  in  trust  for  street  purposes. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Easements,"  §§  180-191.] 

2.  Right  or  Abutting  Owner  to  the  Subsoil. 

Among  the  rights  retained  by  the  abutting  lot  owner  in  that  portion  of  his 
lot  dedicated  for  street  purposes  is  the  right  to  the  subsoil  thereof,  ex- 
cept as  it  may  be  needed  for  street  purposes;  and  the  use  of  such  subsoil 
for  the  purpose  of  constructing  conduits  for  the  conveyance  of  telephonic 
communication  is  not  embraced  in  the  original  dedication  of  the  street, 
and  imposes  a  new  servitude. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Easements/'  §§  180-191;  7  Cyc. 
Dig.,  "Telegraphs  and  Telephones,"  §§  30-62.— Ed.] 

[Syllabus  approved  by  the  court] 

Barton  Griffith,  for  plaintiff. 
F.  A.  Davis,  for  defendant : 

DILLON,  J. 

Each  of  these  eases  involving  the  same  question  is  presented  to  the 
court  upon  the  sufficiency  of  the  answers  filed.  It  might  be  pertinent  to 
inquire  whether  or  not  some  of  the  denials  of  the  answer  should  not  be 
examined  by  the  plaintiff  as  to  whether  any  material  allegations  of  the 
petition  are  denied  and  which  will  not  be  discussed  on  my  consideration 
of  this  demurrer.  I  assume  that  the  denials  that  the  plaintiff  has  any 
easement  in  the  soil  in  front  of  their  premises  and  that  the  ditch  and 
conduit  when  constructed  will  interfere  with  the  plaintiff's  enjoyment 
of  the  premises  and  the  further  denial  that  any  damage  of  any  kind 
will  result  to  the  plaintiff  are  legal  conclusions  and  not  intended  to  be 
considered  by  me  upon  this  demurrer,  and  therefore  I  shall  as  briefly 
as  possible  confine  myself  to  the  main  question  which  counsel  have  pre- 
sented to  me. 

The  dedication  of  the  street  in  question  to  the  municipality  of  the 
city  of  Columbus  in  law  gave  this  street  property  to  the  city  in  trust 
for  street  purposes.  The  lot  owner  in  addition  to  the  ordinary  rights 
of  the  public  has  special  easement  and  special  privileges  for  the  use  of 
his  lot,  not  only  for  ingress  and  egress,  but  embracing  perhaps  every 
right  not  inconsistent  with  this  paramount  right  of  the  city  to  hold  andi 
use  this  street  in  trust  for  street  purposes.  The  vacation  or  abandon- 
ment of  the  same  by  the  city  puts  the  entire  title  or  fee  of  the  lot  in  the 
lot  owner. 


*  Affirmed,  Burns  v.  Telephone  Co.  29  O.  C.  C.  000;  without  report,  76  Ohio 

St.  000. 
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With  this  fundamental  principle  of  law  before  lis,  we  come  to  the 
great  variety  of  opinion  whiqh  have  been  adopted  by  the  various  Su- 
preme Courts  of  the  states  of  the  Union  as  to  what  particular  things  are 
embraced  in  this  trust  of  the  city  or  in  what  may  be  termed  street  pur- 


As  to  the  right  of  the  defendant  to  lay  a  conduit  for  telephone  pur- 
poses there  is  no  question,  and  that  question  cannot  be  involved  here. 
That  right  has  been  conferred  upon  it  by  the  state,  as  well  as  by  the 
municipality  itself;  the  question  is  whether  or  not  in  exercising  that 
right,  it  must  in  the  present  instance  first  resort  to  eminent  domain,  or, 
in  other  words,  whether  or  not  it  violates  any  property  right  of  the 
plaintiff  in  using  a  space  a  few  feet  cube  through  the  soil  in  front,  of 
the  plaintiff's  property. 

I  shall  not  review  the  cases  which  have  been  presented,  bearing  on 
this  subject.  Some  of  the  courts  have  construed  the  original  dedication 
for  street  purposes  so  strictly  that  they  could  only  embrace  those  pur- 
poses which  were  in  the  minds  of  the  people  themselves  at  the  time  of 
the  dedication  of  the  street.  Manifestly,  this  limitation  was  incorrect. 
The  dedication  is  for  the  uses  and  purposes  of  the  street  as  the  same  at 
that  time  are  construed  to  exist  in  legal  contemplation,  the  law  itself 
contemplating  the  things,  purposes  and  uses  for  which  that  street  was 
dedicated.  Without  this  same  construction,  as  a  matter  of  law,  our 
streets  and  alleys  would  remain  confined  to  the  original  village  pur- 
poses with  the  ox  cart  as  the  only  means  of  travel,  and  with  every  other 
means  barred.  The  broadest  view  taken  by  some  courts  is,  that  streets 
and  alleys  in  legal  acceptation  and  contemplation  of  the  purposes  for 
which  they  are  dedicated,  were  for  all  general  public  uses  for  individual 
comfort.  This  would  embrace  all  those  purposes  and  conveniences  which 
the  modern  society  and  civilization  demand,  such  as  the  use  of  the  street 
for  water  pipes,  for  gas,  for  electricity,  for  telephone,  for  hot  water, 
and  in  some  communities  for  fresh  and  cooled  air,  and  with  no  limita- 
tion as  to  future  demands  of  the  public  in  the  progress  of  civilization 
and  public  comforts.  Probably  the  most  recent  discussion  of  this  ques- 
tion will  be  found  in  Mordhurst  v.  Traction  Co.  163  Ind.  268  [71  N.  E. 
Rep.  642;  66  L.  R.  A.  105;  106  Am.  St.  Rep.  222]. 

Counsel  for  the  defendant  very  logically,  it  seems  to  me,  put  the 
question  on  page  11  of  their  brief,  and  that  is  this: 

"Is  the  use  of  the  highway  for  the  purpose  of  a  telephone  line 
within  the  scope  of  the  original  condemnation  of  the  land  or  does  a 
telephone  line  along  a  street  constitute  a  new  servitude  or  burden  upon 
the  soil?" 

I  feel,  however,  that  it  is  not  permitted  me  to  give  my  opinion  upon 
all  the  questions  presented  in  the  very  comprehensive  brief  of  defend- 
ant's counsel.  The  limitation  is  upon  this  court  to  confine  itself  to  the 
ascertainment  and  declaring  of  the  law  as  it  exists  in  this  state.    I  con- 
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ceive  it  the  special  privilege  and  province  of  counsel  for  defendau 
present  in  extenso  much  of  the  argument  of  their  brief  to  the  tribi 
whose  special  prerogative  and  privilege  it  is  to  modify  or  reverse 
former  policy  of  the  state  on  this  question. 

These  distinctions  of  uses  of  the  street  are  many  of  them  exc 
ingly  technical  and  almost  artificial. 

On  the  question  of  street  railways  we  find  at  pages  267  and  ! 
et  seq.,  of  Lewis,  Eminent  Domain,  a  discussion  of  the  author  on 
doctrine  that  a  street  railroad  is  a  legitimate  street  use  provided 
road  is  devoted  exclusively  to  street  passenger  traffic,  but  that  if  it  u 
a  car  exactly  the  same  size  and  dimension  in  which  baggage  is  carr 
such  use  would  be  an  additional  burden.  Doubtless  the  logic  of  t 
distinction  of  the  courts  was,  that  the  carrying  of  baggage  or  frei 
was  not  a  legitimate  street  use,  and  yet  it  must  be  confessed  that  peo 
in  all  times  have  had  the  perfect  right  to  haul  freight,  hay,  grain  i 
baggage  in  ordinary  vehicles  over  the  same  street.  And  the  author  f 
ther  says : 

"A  review  of  cases  shows  how  conflicting  and  irreconcilable  ; 
the  authorities.  The  weight  of  authority  is,  that  a  street  passenger  rj 
road  laid  on  the  surface  or  established  grade  of  a  street  is  the  legitim 
street  use,  while  all  other  railroads  are  not.  But  what  rational  basis 
there  for  a  distinction  between  freight  and  passenger  traffic  ?  It  ci 
not  be  denied  that  streets  and  highways  have  been  established  as  mn 
for  the  transportation  of  freight  as  for  the  movement  of  persons.  It 
a  distinction  which  cannot  be  founded  upon  the  nature  and  use 
streets.  Xor  can  any  logical  distinction  be  made  between  local  and  lo 
distance  traffic. ' ' 

Upon  this  same  line  of  argument,  it  might  well  be  said  that  the  u 
of  the  subsoil  of  a  street  for  the  conveying  of  qommunication  betwe 
the  citizens  of  a  city  is  much  less  an  interference  with  the  rights  of  i 
abutting  lot  owner  than  laying  a  street  car  track  on  the  surface  of  t 
soil,  and  it  might  be  further  well  argued  that  in  dedicating  a  street 
the  public,  the  expression  " street  purposes"  might  well  include  publ 
purposes  which  of  necessity  and  convenience  should  go  along  that  stm 
whether  it  be  the  mere  moving  of  persons,  the  moving  of  traffic  or  tl 
conveyance  of  the  necessities  and  conveniences  of  life. 

Recurring  to  our  own  state  and  its  declared  policy  upon  this  sul 
ject,  it  must  be  admitted  that  the  law  seems  now  settled  and  from  it  v 
deduct  two  legal  conclusions.  First,  that  among  the  rights  of  an  abu 
ting  lot  owner  consist  the  right  to  the  subsoil  in  front  of  his  house  e: 
cept  as  it  may  be  needed^  for  street  purposes.  And  second,  that  the  us 
of  that  same  property  beneath  the  surface  of  the  street  for  the  purpos 
of  conveying  telephonic  communications  and  of  laying  wires  far  tha 
purpose,  is  not  embraced  in  the  original  dedication  of  the  street.    A 
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the  language  is  used  by  Judge  Spear  in  the  Callen  case,  "It  is  wholly 
for  private  use.    Hence,  it  is  not  a  street  purpose. ' ' 

I  have  arrived,  therefore,  at  the  same  conclusion  as  to  the  Ohio  law 
upon  this  subject  as  my  associate  in  the  case  of  Federal  Oas  &  Fuel  Co. 
v.  Townsend,  14  Dec.  5,  and  the  demurrers  to  the  answers  therefore  will 
be  sustained.    Exception  noted  for  counsel. 

If  counsel  for  the  defendant  wish  to  amend,  ten  days  will  be  given 
for  that  purpose. 


BURDEN  OF  PROOF— PATENTS— ROYALTIES. 

[Superior  Court  of  Cincinnati,  Special  Term,  January  12,  1907.] 
Dominck  McGoen  v.  J.  G.  Ellerhorst  et  al. 

Proof  Necessaby  to  Recover  Royalty  on  Patent. 

In  an  action  for  the  recovery  of  royalties  under  a  grant  of  right  to  man- 
ufacture an  article  covered  by  a  patent,  it  is  incumbent  upon  the  plain- 
tiff to  show  that  the  articles  were  manufactured  in  accordance  with  the 
patents  in  question  and  not  in  accordance  with  another  device. 

D.  D.  Woodmansee,  for  plaintiff. 
H.  P.  Goebel,  for  defendants. 

FERRIS,  J. 

The  plaintiff  brought  an  action  upon  a  contract  in  writing  at- 
tached to  and  made  a  part  of  his  petition,  wherein  it  was  agreed  that 
certain  parties  therein  named  were  authorized  to  make  stills  under 
certain  letters  patent  for  such  price  as  the  constituent  parties  to  the 
agreement  might  determine;  and  that  in  consideration  of  the  permis- 
sion to  manufacture  such  stills  under  such  letters,  royalties  were  to 
be  paid  graded  according  to  the  capacity  of  the  stills  manufactured. 
And  the  plaintiff  alleged  that  a  large  number  of  alcohol  stills  were 
manufactured  by  the  defendants  under  said  contract,  and  that  there- 
upon the  defendants  became  indebted  under  the  terms  of  the  contract 
to  the  plaintiff  in  the  sum  of  $7,800,  no  part  of  which  has  ever  been 
paid. 

The  plaintiff  therefore  asks  that  an  accounting  may  be  had  be- 
tween the  parties,  and  that  upon  such  accounting  judgment  shall  be 
rendered  for  this  amount,  and  also  asks  for  whatever  equitable  relief 
he  may  be  entitled  to  under  the  proof. 

The  defendants  answered,  admitting  the  contract  as  set  forth  in 
exhibits  "A"  and  "B,"  but  denied  any  indebtedness  under  the  con- 
tract for  the  reason  that  they  claim  that  no  stills  were  manufactured 
by  them  under  the  letters  patent  other  than  the  one  paid  for,  and  that 
whatever  was  done  by  them  in  the  manufacture  of  alcoholic  stills  did 
not  fall  under  the  provisions  of  the  contract,  but  that  said  stills  so 
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manufactured  by  them  were  under  and   by  virtue  of  an  authority 
not  derived  from  the  letters  patent  as  set  forth  on  the  petition. 

Upon  th*  issues  as  made  by  the  pleadings,  much  testimony  was 
introduced  tending  to  show  the  real  situation  between  the  parties.  That 
stills  were  made  By  the  defendants  the  record  leaves  no  doubt.  If 
made  under  and  by  virtue  of  the  contract,  recovery  could  have  been 
had  only  by  the  plaintiff  assuming  the  burden  of  establishing  the  fact 
by  a  preponderance  of  the  testimony,  showing  the  character  and  kind 
of  still  manufactured,  and  the  price  obtained  therefor,  as  a  condition  : 
preceding  recovery. 

A  great  deal  of  testimony  was  introduced  bearing  upon  the  issues  { 
in  the  case,  relating  to  both  processes  and  results,  the  " thing  used" 
and  the  "thing  patented"  and  the  devices  that  were  "equally  as  good" 
or  producing  the  same  results,  much  of  which  testimony  the  court'  has 
concluded  should  have  been  discarded. 

The  action  is  a  suit  at  law  upon  a  contract  for  royalties  under 
certain  patents.  The  burden  therefore  was  upon  plaintiff  to  establish 
that  the  thing  manufactured  was  in  accordance  with  the  particular 
patent.  The  letters  patent  indicate  that  they  covered  devices  and  not 
processes.  And  therefore  it  was  incumbent  upon  the  plaintiff  to  estab- 
lish that  the  thing  used  was  the  thing  patented;  and  it  was  incumbent 
upon  the  plaintiff  to  establish  these  facts  by  competent  testimony,  as 
in  other  cases,  against  the  presumption  that  exists  in  favor  of  a  de- 
fendant. 

The  processes  of  the  law  are  for  the  assistance  of  the  plaintiff  in 
a  case  of  this  character,  so  that  he  could  compel  the  production  of 
books,  exhibits  and  records;  and  it  was  within  the  power  of  the  plain- 
tiff to  require  the  production  of  witnesses  who  could  have  made 
perfectly  clear  the  contention  of  the  plaintiff  with  reference  to  the 
essential  features  incident  to  this  case ;  and  only  when  he  had  exhausted 
such  means  should  he  have  been  satisfied.     There  the  law  stops. 

In  other  words,  it  was  for  the  plaintiff  to  have  made  out  a  case, 
not  by  clear  and  convincing  testimony  but,  by  testimony  that  would 
leave  no  reasonable  doubt  as  to  the  conclusions  that  a  chancellor  is 
called  upon  to  determine  under  the  pleadings  of  the  case.  t 

The  record  now  before  the  court  shows  the  plaintiff's  proof  to  be 
fatally  defective  in  establishing  those  things  without  which  there  can 
be  no  recovery  and  indicates  that  a  motion  for  a  nonsuit  should  have 
been  granted.  It  is  plain  that  ownership  of  interest  in  patents  in- 
volves no  liability  to  co-owners  for  manufacturing;  and  that  such 
liability  may  be  contracted  for  on  the  basis  of  a  partnership  agreement. 
It  is  equally  plain  that  the  agreement  or  contract  made  the  Basis  of  this 
suit  extended  only  to  the  life  of  the  patents,  since  the  right  or  title  to 
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inventions  is  given  by  law  for  limited  periods  only,  to-wit,  seventeen 
years  under  the  present  and  recent  laws.  The  last  patent  of  the  three 
specified  in  the  agreement  in  this  case,  was  issued  on  April  23,  1881, 
and  therefore  expired  by  limitation  in  April  of  1898.  Nothing  there- 
fore could  be  recovered  for  any  article  subsequently  manufactured. 

The  plaintiff,  however,  was  possessed  of  the  idea  that  he  could 
proceed  in  his  recovery  upon  the  theory  that  a  " continuous  still,"  how- 
ever made,  was  within  the  scope  of  the  patents.  But  this  is  a  mistake, 
and  the  authorities  do  not  justify  such  a  conclusion,  and  it  appears 
from  the  testimony  that  continuous  stills  existed  a  long  time  before 
the  issuing  of  these  letters,  and  that  the  patents  in  question  covered 
mere  detail  improvements.  Therefore  it  was,  that  the  burden  of  proof 
required  of  the  plaintiff  that  he  show  in  each  case  that  these  details 
were  manufactured;  and  this  the  testimony  does  not  disclose. 

There  is  proof  tending  to  show  that  charges  were  made  on  the 
books  for  stills  that  were  manufactured,  of  a  size  that  does  not  appear, 
and  the  kind  of  still  is  not  there  shown,  and  therefore  there  would  be 
no  warrant  for  guessing  in  a  matter  where  the  contract  had  determined 
the%  amount  of  the  royalty  gauged  upon  the  size  of  the  still.  If  this 
court  were  to  attempt  to  state,  an  account  upon  such  testimony  the 
judgment  would  not  stand.  It  is  contrary  to  all  of  the  rules  that  ob- 
tain in  such  matters. 

Having  examined  the  testimony  throughout,  and  the  pleadings 
under  which  the  same  was  permitted,  I  am  of  opinion  that  the  plaintiff 
has  shown  no  grounds  for  recovery.  Had  I  any  doubt  on  the  proposi- 
tion that  the  plaintiff  had  failed  to  maintain  the  burden  which  the  law 
casts  upon  him  in  this  behalf,  I  would  be  relieved  of  such  doubt  by 
a  reading  of  the  testimony  of  the  defendant,  which  clearly  establishes 
to  my  thinking  that  the  devices  covered  by  the  patents  were  abandoned, 
and  that  resort  was  had  to  other  forms  covered  by  what  is  known  in 
the  testimony  as  the  Bardo  patent.  But  I  am  not  required  except  by 
way  of  meeting  the  suggestions  of  counsel  to  make  this  observation. 

I  am  of  opinion,  therefore,  that  the  plaintiff  has  not  made  out 
his  case  against  the  defendants,  and  that  they  are  therefore  entitled 
to  a  judgment,  which  is  hereby  given  and  costs  assessed  against  the 
plaintiff. 
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CORPORATIONS— PARTIES. 

[Superior  Court  of  Cincinnati,  General  Term,  January  10,  1907.] 

Ferris,  Hosea  and  Hoffheimer. 

Arthur  6.  Morrison  v.  S.  A.  Stevens  et  al. 

1.  Necessabt  Pasties  in  Action  against  Stockholders. 

In  an  action  against  the  stockholders  of  a  corporation  on  their  liability 
as  such,  the  corporation  is  a  necessary  party  defendant,  and  demurrer 
will  lie  for  failure  to  so  Join. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Corporations,"  §§  1109-1111.— 
Ed.] 

2.  Sufficiency  of  Petition. 

A  petition  that  alleges  merely  that  defendant  is  indebted  to  plaintiff  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Error  to  special  term. 

J.  T.  Harrison  and  W.  W.  Symmes,  for  plaintiff  in  error. 
J.  B.  Kelley,  H.  L.  Gordon,  Drausin  Wulsin  and  W.  F.  Cham- 
bers, for  defendants  in  error. 

PER  CURIAM. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the  court 
below  in  which  the  plaintiff  in  error  was  plaintiff  and  the  defendants  in 
error  were  defendants.  Defendants  filed  a  demurrer  to  the  petition, 
which  demurrer  was  sustained.  It  is  sought  to  reverse  that  judgment 
below  because  the  court  erred  in  sustaining  the  demurrer.  The  case 
is  of  the  same  nature  as  the  case  of  Paul  v.  Grocne,  and  was  heard  with 
that  case.  The  ground  of  the  demurrer  was  a  misjoinder  of  parties 
defendant,  and  that  the  facts  set  out  in  the  petition  did  not  constitute 
a  cause  of  action.  There  may  be  some  doubt  on  the  face  of  the  peti- 
tion as  to  the  first  point  raised  by  the  demurrer,  but  it  wTas  admitted 
and  argued  upon  the  basis  by  the  attorneys  for  both  plaintiff  and  de- 
fendants that  the  defendants  were  stockholders  in  the  Interstate  Sav- 
ing Investment  Company,  a  corporation,  and  the  petition  did  not  make 
the  said  company  a  party  defendant.  We  think  the  omission  wras 
fatal.  It  should  have  been  made  a  party  defendant,  and  therefore 
the  demurrer  was  properly  sustained  upon  that  ground.  The  petition 
alleges  merely  that  the  defendants  are  indebted  to  plaintiff.  We  think 
that  this  is  not  enough,  and  does  not  constitute  a  cause  of  action,  and 
that  the  second  ground  of  the  demurrer  is  therefore  well  taken. 

It  follows  there  is  no  error  in  the  proceedings  below,  and  the 
judgment  is  affirmed. 
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CORPORATIONS— STOCKHOLDER'S  LIABILITY. 

[Superior  Court  of  Cincinnati,  General  Term,  January  2,  1907.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

John  W.  Paul  v.  John  C.  Groene  et  al. 

1.  Action  fob  Penalty  against  Corporation  Barred  in  One  Tear. 

An  action  for  recovery  of  money  paid  a  debenture  company  is  an  action 
for  a  penalty  and  is  barred  under  the  statute  in  one  year. 

2.  Stockholder  not  Liable  for  Unlawful  Acts  of  Corporation. 

A  corporation  cannot  be  formed  for  an  unlawful  purpose,  nor  can  a  foreign 
corporation  be  admitted  to  do  an  unlawful  business  in  Ohio;  it  follows; 
therefore,  that  a  finding  by  the  Supreme  Court  that  a  lottery  business 
was  being  carried  on  does  not  render  the  stockholders  of  the  corporation 
thus  engaged  liable  therefor,  and  an  action  against  the  corporation  and 
individual  stockholders  should  be  dismissed  as  to  the  stockholders. 

Error  to  special  term. 

J.  T.  Harrison  and  W.  W.  Symmes,  for  plaintiff  in  error. 
J.  B.  Kelley,  H.  L.  Gordon,  Drausin  Wulsin  and  W.  F.  Cham- 
bers, for  defendants  in  error . 

PER  CURIAM. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  this  court 
in  special  term  in  which  plaintiff  in  error  was  plaintiff  and  defendants 
in  error  were  defendants.  All  the  defendants  except  the  Interstate 
Saving  Investment  Company  were  sued  individually,  but  the  record 
shows  they  were  stockholders  of  the  corporation  mentioned.  The  cause 
of  action  was  one  of  those  known  as  debenture  cases.  Two  grounds  of 
error  are  alleged: 

First.  That  the  court  erred  in  ruling  that  the  statute  of  limita- 
tion applicable  to  this  case  was  one  year,  because  the  action  was  for  a 
penalty. 

The  second  ground  of  error  alleged  is,  that  the  court  instructed  a 
verdict  for  all  the  defendants  except  the  defendant  corporation.  We 
believe  there  can  be  no  question  but  that  the  action  was  one  for  a 
penalty,  and  therefore  no  error  was  committed  by  the  court  in  holding 
that  the  statute  of  limitation  in  the  case  was  for  one  year.  The  testi- 
mony does  not  disclose  that  the  Interstate  Saving  Investment  Company 
was  an  illegal  corporation.  On  the  contrary,  discloses  that  it  was  a  duly 
incorporated  company  of  West  Virginia,  and  that  it  had  complied  with 
the  laws  of  Ohio  for  the  purpose  of  doing  business  in  this  state.  It  is 
contended  that  because  the  Supreme  Court  determined  the  business 
transacted  by  said  corporation  was  a  lottery,  therefore  the  stockholders 
are  liable.  This  does  not  follow.  The  corporation  was  organized  to 
'io  a  legal  business.     All  that  the  stockholders  could  do  and  did  do  in 
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this  case  was  to  elect  a  board  of  directors,  which  board,  under  the  law, 
was  to  transact  whatever  business  was  to  be  done  by  the  corporation. 
There  is  no  evidence  showing  that  any  of  the  defendants  in  whose  favor 
a  verdict  was  rendered  by  instruction  of  the  court  participated  in  the 
business  of  the  company  other  than  as  indicated  or  had  any  knowledge 
of  its  illegal  action.  The  presumption  is,  that  the  corporation  was 
formed  for  a  lawful  purpose,  and  that  its  operation  in  Ohio  was  for  a 
lawful  purpose.  A  corporation  could  not  be  formed  for  an  unlawful 
purpose,  nor  could  the  state  of  Ohio  give  permission  to  do  anything 
unlawful  in  the  state  of  Ohio.  Inasmuch  as  whatever  the  company  did 
as  a  corporation  was  done  by  the  board  of  directors  and  not  by  the 
stockholders,  the  corporation  and  not  the  stockholders  would  be  liable 
for  the  consequences  of  any  illegality  in  their  action.  In  this  case  a 
verdict  was  rendered  against  the  corporation,  and  we  think  the  court 
acted  properly  in  dismissing  those  who  are  simply  stockholders. 

We  find  no  error  in  the  proceedings  below,  and  therefore  affirm 
the  judgment  of  the' court  below. 


ATTORNEY'S  FEES— EXPERT  TESTIMONY— VARIANCE. 

[Superior  Court  of  Cincinnati,  General  Term,  January  7,  1907.] 

Ferris,  Hoffheimer  and  Murphy,  JJ. 

(Judge  Murphy  of  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hosea.) 

Cincinnati  &  C.  Trac.  Co.  v.  Wallace  Burch  et  al. 

1.  Hypothetical  Questions  not  Bad  because  op  Unusual  Length. 

In  an  action  for  the  recovery  of  attorney  fees  under  a  «»ntract,  it  being 
incumbent  upon  plaintiffs  to  show  what  services  had  been  rendered  under 
the  peculiar  circumstances,  hypothetical  questions  asked  expert  witness, 
must  include  all  the  facts  upon  which  relief  is  asked,  and  the  admission 
of  such  questions  is  not  erroneous  because  of  their  unusual  length, 

TFor  other  cases  in  point,  see  4  Cyc.  Dig.,  "Evidence,"  §§  3337-3346.— Ed.] 

2.  Uxdeb  General  Denial  Plaintiff  Limited  to  Averments  in  Petition. 

Where  the  petition  declares  that  plaintiff  is  entitled  to  recover  a  sum  due 
them  for  professional  services  rendered  to  defendants,  at  its  request,  for 
which  defendant  promised  to  pay  the  reasonable  worth  thereof,  to  which 
the  defendant  responds  by  general  denial,  the  plaintiff  is  limited  by 
the  terms  of  the  contract  as  averred,  and  upon  him  rests  the  burden 
of  establishing  the  agreement. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Evidence,"  §§  1129-1139.— Ed.] 

3.  Defendants*  Pboof  doss  not  Pbesent  Vabiance  of  Plaintifv's  Pbcof. 

Having  set  up  a  contract  that  is  silent  as  to  the  compensation  plaintiffs 
were  to  receive  for  their  services,  testimony  of  defendants,  tending  to 
disclose  a  special  contract  in  that  the  defendants  agreed  to  pay  the 
same  as  "we  gave  in  the  other  corporation,"  does  not  present  a  variance 
between  the  pleadings  and  proof  where  the  plaintiff's  evidence  shows 
by  indubitable  proof  that  the  services  were  actually  rendered  and  at 
the  request  of  defendants. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Evidence,"  §§  3567-3974.  3610- 
3617;  6  Cyc.  Dig.,  "Pleadings,"  §§  1673-1717.— Ed.l 


Ie 


740  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Superior  Court  of  Cincinnati. 

Error  to  special  term. 

C.  B.  Matthews,  for  plaintiff  in  error . 
Kittredge  &  Wilby,  for  defendants  in  error. 

FERRIS,  J. 

The  plaintiff  in  error  was  the  defendant  in  the  action  below  where 
recovery  was  sought  for  professional  services  rendered  By  the  defend- 
ants in  error.  The  petition  alleged  the  rendition  of  services  covering  a 
period  of  twelve  months  during  the  year  1903,  and  up  to  March  1, 
1904,  under  an  agreement  made  between  the  parties.  The  plaintiffs 
alleged  the  value  of  such  services  and  ask  judgment  for  the  amount 
against  the  defendant  corporation.  No  motion  nor  demurrer  was  in- 
terposed; the  defendant  answered  admitting  the  partnership  but 
denying  all  other  allegations.  After  a  verdict  a  judgment  was  entered 
and  proceedings  in  error  are  now  instituted  to  reverse  the  same.  The 
usual  grounds  for  reversal  are  alleged  but  a  special  stress  seems  to  b? 
laid  upon  the  fact  that  the  verdict  was  excessive  and  that  errors  of  law 
found  in  the  charge  were  prejudicial  to  the  plaintiff  in  error.  Among 
other  things  this  court  is  asked  to  set  aside  the  verdict  because  of  cer- 
tain errors  found  in  the  admission  of  testimony  by  hypothetical  ques- 
tions' of  an  unusually  lengthy  form  and  not  in  contemplation  of  law 
permitted. 

Addressing  ourselves  to  this  last  objection,  it  appears  from  a  read- 
ing of  the  record  that  such  questions  were  necessarily  lengthy.  The  testi- 
mony covered  a  record  of  services  rendered  during  the  many  months, 
was  voluminous  and  so  because  of  the  facts  in  issue,  it  was  incumbent 
upon  the  plaintiffs  below  to  show  what  services  had  been  rendered  by 
them  under  the  peculiar  circumstances.  The  hypothetical  questions 
must  necessarily  have  incorporated  all  of  the  facts  upon  which  the  re- 
lief was  asked,  and  in  the  very  nature  of  things  the  plaintiffs  found  it 
necessary  to  incorporate  the  many  services  that  had  been  rendered  un- 
der the  contract.  We  know  of  no  rule  of  law  that  denies  under  such 
circumstances  the  submission  to  expert  witnesses,  of  questions  however 
lengthy  that  require  a  full  statement  of  such  facts  as  have  been  shown 
in  testimony.  There  was  no  error  in  this.  Mayo  v.  MY  right,  63  Mich. 
32,  43  [29  N.  W.  Rep.  832] ;  Jones  v.  Portland  (Vi7.),  88  Mich.  598  [50 
N.  W.  Rep.  731;  16  L.  R.  A.  437]. 

It  is  said  that  the  verdict  is  excessive.  The  record  in  this  c&sp  fully 
sustained  the  verdict  of  the  jury.  The  nature  of  the  employment  and 
the  demands  made  upon  the  plaintiffs  below  by  the  traction  company 
called  for  the  exercise  of  professional  skill  and  experience  in  various 
lines,  services  that  were  to  be  rendered  in  this  and  other  counties,  and 
under  the  proofs  we  cannot  say  that  the  amount  found  due  them  under 
such  proofs  was  excessive. 
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But  it  is  contended  by  the  plaintiff  in  error  that  under  the  issues 
made  by  the  pleadings  no  recovery  in  this  case  was  possible.  Our  atten- 
tion is  drawn  in  this  connection  to  the  petition  which  declares  that  the 
plaintiffs  below  were  entitled  to  recover  a  sum  due  them  for  professional 
services  rendered  to  the  defendant  at  its  instance  and  request,  for 
which  the  defendant  promised  to  pay  whatever  such  services  were  rea- 
sonably worth.  This  the  defendant  corporation  in  its  answer  denied. 
The  plaintiffs  therefore  were  limited  in  recovery  by  the  terms  of  the 
contract  or  agreement  as  averred.  Upon  the  plaintiffs  rested 
the  burden  of  establishing  such  agreement,  and  this  they  en- 
deavored to  do  by  competent  testimony  of  themselves,  by  exhibits  and 
proofs,  and  after  introducing  testimony  of  expert  witnesses  as  to  the 
value  of  such  services  thus  alleged  to  have  been  rendered,  they  rested 
their  case.  The  defendant  corporation  then  called  the  director  and 
officer  of  the  company  with  whom  a  contract  was  made.  He  testified 
that  the  plaintiffs  did  render  services  for  the  company  under  an  agree- 
ment, but  that  they  were  to  be  paid  an  amount  such  as  "We  gave  in 
the  other  corporation."  This  was  all  the  testimony  offered  by  the  de- 
fendant company  as  to  the  amount  agreed  upon.  The  plaintiffs  denied 
such  statement  or  agreement  and  further  made  it  appear  that  no  at- 
tempt had  been  made  by  the  traction  company  to  carry  out  such  agree- 
ment. The  plaintiff  in  error  therefore  claims  that  having  declared  on 
the  contract,  a  recovery  was  limited  to  the  contract  as  declared  upon 
and  that  "the  general  denial  is  a  defense  merely  and  it  is  a  defense  that 
the  defendant  is  entitled  to  have  passed  upon"  (citing  Mehurin  v. 
Stone,  37  Ohio  St.  49,  and  Simmons  v.  Green,  35  Ohio  St.  104). 

In  Mehurin  v.  Stone,  it  was  held,  "If  one  pleads  performance  of  a 
contract  he  cannot  recover  upon  an  alteration  or  a  waiver."  That  is 
not  this  case  and  the  principle  there  involved  does  not  fit  the  situation. 
We  are  asked  here  under  the  circumstances  of  this  case' to  find  that 
as  the  plaintiffs  below  declared  upon  a  contract,  silent  as  to  the  amount 
only,  the  proofs  showing  no  conflict  in  the  testimony  as  to  the  rendi- 
tion of  the  services,  the  testimony  thus  given  tended  to  disclose  a  special 
contract  and  that  this  was  a  fatal  variance  between  the  allegations  and 
the  proofs.  This  does  not  follow.  No  special  agreement  limiting  the 
price  was  sent  up  by  way  of  defense,  but  the  defendant  below  offered 
testimony  tending  to  show  such  special  contract  or  arrangement.  The 
record  shows  by  indubitable  proof  that  the  services  for  which  recovery 
is  asked  were  actually  rendered,  and  were  rendered  at  the  traction. 00m- 
pany's  request.  There  was  no  variance  between  the  allegation  and 
proof  here.  The  plaintiff's  proof  tended  to  establish  an  agreement 
shown  by  practically  uncontradicted  testimony  to  be  as  alleged  in  their 
petition.    The  plaintiffs  had  said  that  no  amount  was  agreed  upon  as  to 


Digitized  by 


Google 


742  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Superior  Court  of  Cincinnati. 

the  value  of  the  services,  and  the  testimony  tended  to  establish  this 
fact.  The  defendant,  under  its  general  denial,  sought  to  establish  that 
there  was  an  agreement  fixing  the  value  of  the  service  rendered.  Under 
these  circumstances  the  trial  judge  said  to  the  jury  if  they  should — 

"Find  the  fact  to  be,  that  the  plaintiffs  were  employed  upon  a  con- 
tract limiting  the  amount  or  sum  to  be  paid  and  that  was  the  contract 
between  the  parties,  that  sum  would  be  the  limit  of  your  finding.  Ii. 
you  should  be  satisfied  that  both  the  parties  did  arrive  at  an  agree- 
ment by  which  these  services  were  to  be  rendered  for  a  specified  sum, 
that  sum  should  govern  and  your  verdict  will  be  accordingly.  If,  how- 
ever, you  should  be  of  opinion  that  while  the  services  were  requested  on 
one  side  and  consented  to  on  one  side  and  were  rendered  on  the  other  side 
without  any  specific  agreement  as  to  the  amount,  then,  as  said  in  the 
beginning,  the  law  implies  that  the  amount  shall  be  the  reasonable 
value.' ' 

There  was  submitted  to  the  jury,  therefore,  under  these  instruc- 
tions for  their  determination,  the  question  whether  the  contract  as  de- 
clared upon  was  silent  as  to  the  amount  to  be  paid  or  otherwise,  and 
the  jury  was  permitted  to  say  whether  the  defense  made  by  the  traction 
company  that  a  contract  expressing  the  amount  had  been  entered  into 
between  the  parties.  The  jury  found  no  special  contract,  as  the  testi- 
mony of  the  defendant  below  sought  to  establish,  but  did  find,  as  the 
plaintiffs  contended,  and  thereupon  proceeded  to  fix  the  reasonable 
value  of  the  services  that  were  rendered  under  the  contract  declared 
upon  in  the  petition.  The  situation  was  fairly  presented  to  them  in 
the  charge  by  the  court,  and  we  see  no  errors  therein  to  justify  reversal. 
We,  therefore,  affirm  the  judgment  of  the  court  below. 

Hoffheimer  and  Murphy,  JJ.,  concur. 
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Mullins  Co.  y.  Roofing  Co. 

PLEADINGS— SALES. 

[Hamilton  Common  Pleas,  February  14,  1907.] 

W.  H.  Mullins  Co.  v.  Jacob  Freund  IJoofing  Co. 

1.  Statement  op  Conditions  Precedent  and  Performance. 

While  performance  of  all  conditions  precedent  may  be  generally  alleged  in 
a  pleading,  the  conditions  themselves  should  be  fully  and  accurately 
stated. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleadings,"  §§  314-335.— Ed.] 

2.  Pleadings  Simplified  by  Inteblocutoby  Motions. 

A  party  may,  if  he  can,  use  interlocutory  motions  to  simplify  a  pleading 
for  the  purpose  of  attacking  it  on  demurrer. 

3.  Sufficiency  of  Statement  of  Condition  Pbecedent. 

The  plaintiff  need  set  forth  primarily  only  such  conditions  as  he  thinks 
pertinent.  If,  however,  the  defendant  can  by  referring  to  an  exhibit  show 
omissions,  he  is  entitled  to  have  these  omissions  embodied  in  the  petition. 

4.  Inconsistent  Statements  Stbicken  fbom  Pleadings. 

An  allegation  of  a  sale  by  sample  is  inconsistent  with  a  former  allegation 

showing  a  sale  by"  specific  contract,  and  will  be  stricken  out. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleadings,"  §§  1502-1516.— Ed.] 

5.  Ibbelevant  Interrogatories  Reached  by  Demubbeb. 

Interrogatories  attached  to  a  pleading  which  are  irrelevant  or  not  pertinent 

to  the  issue  .should  be  reached  by  demurrer. 
[Syllabus  approved  by  the  court.] 

Motion  to  make  definite  and  certain. 

L.  J.  Dolle,  W.  C.  Taylor  and  J.  B.  O'Donnell,  for  the  motion. 
Hen-linger  &  Southworth,  contra . 

PFLEGER,  J. 

The  petition  alleges  that  it  furnished  to  the  defendant  a  large  num- 
ber of  metal  window  frames  in  accordance  with  the  plans  and  specifica- 
tions of  an  architect,  to  be  used  in  the  erection  of  the  Pugh  Power  Build- 
ing in  this  city  under  a  written  contract,  which  was  attached  to  the  pe- 
tition as  an  exhibit. 

1.  The  exhibit  reveals  a  clause  in  the  contract  substantially  pro- 
viding that  the  money  for  these  windows  should  be  payable  in  install- 
ments upon  the  certificate  of  the  architect  certifying  that  the  windows 
were  furnished  according  to  the  terms  of  the  contract.  Although  there  , 
is  a  general  averment  in  the  petition  of  the  performance  of  all  condi- 
tions on  its  part  to  be  performed,  as  permitted  under  Rev.  Stat.  5091 
(Lan.  8606),  there  is  an  omission  in  the  body  of  the  petition  of  the  con- 
dition referred  to  in  the  exhibit. 

The  defendant  filed  a  motion  to  make  definite  and  certain  thfs  peti- 
tion by  having  included  therein  the  omitted  clause  referred  to,  on  the 
ground  that  it  is  a  condition  precedent.  It  is  not  denied  that  it  is  a 
condition  precedent,  but  it  is  claimed  on  the  other  hand  that  the  statute 
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does  not  require  the  plaintiff  to  set  forth  every  condition  precedent, 
and  that  the  exhibit  cannot  be  examined  on  this  motion  any  more  than 
it  could  on  a  demurrer.  As  the  amount  involved  is  large,  counsel  have 
argued  and  briefed  the  matter  with  great  care. 

Most  of  the  argument  has  been  confined  to  the  construction  to  be 
given  to  Judge  Dempsey 's  two  decisions,  one  in  the  case  of  Lauer  v. 
Insurance  Co.  10  Dec.  397  (8  N.  P.  117),  and  the  other  in  the  case  of 
Block  v.  Distilling  Co.  10  Dec.  409  (8  N.  P.  236).  The  rulings  of  the 
learned  judge  in  these  two  cases  is,  briefly,  that  both  under  the  common 
law  and  under  our  present  code,  all  conditions  precedent  in  a  contract 
should  be  truly  and  properly  set  forth  in  the  petition  of  the  plaintiff, 
but  not  so  with  their  performance.  The  Lauer  case,  involving  the  right 
to  recover  on  an  insurance  policy,  contained  the  material  averments 
thereof  but  not  all  of  the  provisions  of  the  contract.  The  policy  was  not 
attached  as  an  exhibit.  The  court  required  this  to  be  done.  At  the 
time  the  motion  to  make  definite  and  certain  was  argued,  the  petition 
contained  only  such  of  the  conditions  precedent  as  the  plaintiff  saw  fit 
to  set  up.  In  the  case  of  Block  v.  Distilling  Co.  supra,  the  petition  al 
leged  that  "among  other  things  it  was  agreed,"  etc.,  and  then  followed 
such  conditions  as  the  plaintiff  thought  pertinent  to  the  case.  In  both 
of  these  cases  Judge  Dempsey  held  that,  merely  because  the  defendant 
claimed  that  there  were  other  conditions  precedent,  he  could  not  force 
the  plaintiff  on  a  motion  to  make  definite  and  certain  other  conditions 
than  those  which  he  disclosed  in  his  petition,  because  the  proof  on  the 
trial  might  develop  that  the  plaintiff  was  right  and  that  there  were  no 
other  conditions  precedent;  that  if  the  plaintiff  falsely  or  carelessly 
omitted  them  in  his  petition  he  would  be  met  with  a  failure  of  proof  at 
the  trial.  There  can  be  no  doubt  therefore  that  in  both  cases  Judge 
Dempsey  distinctly  held  that  all  conditions  precedent  should  be  fully, 
clearly  and  correctly  pleaded. 

The  defendant  had  the  right,  if  he  could  do  so  by  the  use  of  the 
interlocutory  motion  provided  by  our  code,  to  compel  plaintiff  to  sim- 
plify his  petition  and  put  it  into  such  form  as  to  make  it  fairly  and 
properly  the  object  of  a  demurrer  if  insufficient  in  law,  rather  than 
to  wait  for  a  trial  on  the  merits.  This  was  also  his  privilege  at  com- 
mon law.  The  old  forms  of  actions  were  the  main  instruments  in  de- 
termining the  rights  of  parties,  and  caused  the  loss  of  many  meritorious 
claims  merely  because  the  opposing  counsel  was  more  adroit  in  the  fram- 
ing of  his  pleadings  and  drove  his  adversary  into  false  or  unprofitable 
issues.  To  obviate  this  injustice  our  code  utilized  pleadings  as  the  mere 
vehicle  to  the  just  determination  of  an  action  upon  its  merits,  and  per- 
mitted the  court  even  after  a  verdict  to  conform  pleadings  to  the  proven 
facts.  This  abbreviation  and  simplification  of  pleadings  was  not  in- 
tended, however,  to  permit  the  pleader  to  conceal  any  weakness  in  his 
case  which  he  ought  in  all  fairness  reveal.    If  he  sues  upon  a  written 
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contract,  there  is  no  reason  why  he  should  not  set  forth  all  his  condi- 
tions precedent,  no  matter  how  numerous,  because  he  agreed  to  perform 
all  of  them  at  the  time  he  entered  into  his  contract.  He  may,  however, 
primarily  set  forth  only  such  as  he  thinks  pertinent  to  the  issue  and  • 
must  attach  his  entire  contract  as  an  exhibit.  The  defendant  may  admit 
that  all  the  conditions  precedent  in  the  contract  were  performed.  In 
that  event  the  necessity  of  such  allegation  in  the  petition  is  obviated. 
If  the  defendant  however,  claims  that  all  these  conditions  precedent  in 
the  contract  were  not  performed  by  the  plaintiff  he  has  the  right  (inas- 
much as  the  burden  at  the  trial  is  on  the  plaintiff  to  show  compliance 
therewith  or  an  excuse  therefor)  to  compel  the  plaintiff  to  set  them 
out  in  his  petition  and  for  that  purpose  he  may  examine  the  exhibit  em- 
bodying the  whole  contract. 

The  object  of  Rev.  Stat.  5085  (Lan.  8600),  requiring  evidences  of 
debt  for  the  payment  of  money  to  be  attached  to  and  filed  with  the 
pleading,  is  as  Judge  Gholson  said  in  Memphis  Medical  College  v,  New- 
ton, 12  Dec.  Re.  382  (2  Handy  165),  a  substitute  for  oyer  under  the 
former  practice,  to  compel  the  opposite  party  to  give  in  advance  copies 
of  those  instruments  on  which  the  action  was  founded  and  which  he 
might  have  been  required  to  produce  under  the  former  practice  act. 
This  is  one  reason  why  the  exhibit  not  being  a  part  of  the  petition  can- 
not be  looked  to  on  demurrer.  That  does  not  hold  true  of  a  motion  to 
make  definite  and  certain. 

Union  Ins.  Co.  v.  McQookey,  33  Ohio  St.  555,  was  an  action  brought 
on  an  insurance  policy  which  provided  that  notice  of  loss  should  be 
given  forthwith. 

The  court  said,  page  561 : 

"The  giving  of  notice  of  the  fire  to  the  company,  being  a  condition 
precedent  to  be  performed  by  the  insured,  must  be  averred ;  but,  under 
Sec.  121  of  the  original  code,  'in  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  sufficient  to  state  that  the  party  duly  per- 
formed all  the  conditions  on  his  part.'  M 

In  Ashley  v.  Hetiahan,  56  Ohio  St.  &9-570  [47  N.  E.  Rep.  573],  it 
was  held  in  a  case  similar  to  the  one  at  bar  that  a  clause  in  a  building 
contract,  that  before  payment  is  made  the  architect  must  certify  that 
the  work  was  done  to  his  satisfaction,  is  a  condition  precedent  and  that 
the  plaintiff  cannot  recover  unless  he  shows  substantial  performance 
therewith  or  that  the  architect  had  fraudulently  or  unreasonably  re- 
fused such  certificate.  1  Kinkead,  Code  Pleading  407;  Weeks  v. 
O'Brien,  141  N.  Y.  199,  203  [36  N.  E.  Rep.  185] ;  Mehurin  v.  Stone,  37 
Ohio  St.  49;  Moody  v.  Insurance  Co.  52  Ohio  St  12  [38  N.  E.  Rep. 
1011;  26  L.  R.  A.  313;  49  Am.  St.  Rep.  699]. 

The  procurement  by  the  plaintiff  of  the  certificate  of  the  architect 
required  by  the  contract  was  a  condition  precedent.    *    *    *    and  this 
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condition  should  be  pleaded  and  its  performance  alleged  and  proved. 
Boy  v.  Boteler,  40  Mo.  App.  223;  Swan,  Code  Pleading  516. 

Although  in  Grand  Rapids  Fire  Ins.  Co.  V.  Finn,  60  Ohio  St.  513, 
it  was  determined  that  no  action  was  sustainable  on  a  policy  until  a  com- 
pliance of  the  assured  with  an  appraisal  as  provided  by  .the  policy,  and 
this  clause  was  termed  a  condition  subsequent,  our  Supreme  Court,  since 
the  case  at  bar  was  submitted,  overruled  this  case  on  January  23  last 
in  the  case  of  Graham  v.  Insurance  Co.  75  Ohio  St.  374,  and  held  that 
this  was  a  condition  precedent,  and  in  the  absence  of  an  award  or  a  de- 
mand therefor  no  cause  of  action  was  shown,  and  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  he  had  performed  such  condition. 

Plaintiff  offers  several  authorities  to  sustain  his  contention. 

*  The  case  of  Vail  v.  Insurance  Co.  67  N.  J.  Law  422  [51  Atl.  Rep. 

929],  deciding  that  the  plaintiff  is  not  required  to  recite  the  conditions 

.    themselves,  but  may  aver  performance  generally  placing  the  burden 

upon  the  defendant  to  specify  what  conditions  he  intends  to  contest  is 

based  upon  a  peculiar  statute  of  New  Jersey  permitting  this  to  be  done. 

On  page  425  the  court  said : 

"It  may  be  remarked  in  passing  that  under  Sec.  126  the  defendant 
must  specially  plead  nonperformance  of  a  condition  precedent." 

In  Penrose  v.  Insurance  Co.  66  Fed.  Rep.  253,  the  court  incidentally 
remarked  that  there  might  be  an  issue  as  to  whether  the  exhibit  was  a 
copy  of  the  contract  sued  on.  It  was  not  held,  however,  that  the  issue 
must  be  made  by  answer.  The  main  question,  determined  was  that  the 
exhibit  could  not  be  considered  on  demurrer. 

It  is  evident  from  what  has  preceded  .that  the  motion  to  make  the 
petition  definite  and  certain  by  requiring  the  plaintiff  to  specifically  al- 
lege that  the  architects  furnished  the  certificate  required  by  the  con- 
tract, or  make  suitable  allegations  as  an  excuse  therefor,  should  be 
granted. 

2.     The  petition  also  alleges  that  contemporaneously  with  the  en- 
tering into  of  this  contract  a  complete  sample  window  was  furnished  to 
the  defendant  and  that  said  contract  was  entered  into  and  made  with 
reference  to  said  sample,  and  that  the  same  was  described  in  the  con- 
tract by  apt  expressions.    The  other  allegations  in  the  petition  set  forth 
.  substantially  the  terms  of  the  contract,  showing  that  the  window  pur- 
l  chased  was  minutely  and  particularly  described  in  the  written  contract. 
'}  No  reference  therein  is  made  to  a  sample.     The  defendant  moved  to 
strike  this  paragraph  out  of  the  petition  because  it  is  inconsistent  with 
the  written  contract  and  is  practically  setting  forth  evidence  to  vary 
the  terms  of  a  written  instrument,  and  also  to  strike  out  the  interroga- 
tories addressed  to  the  defendant,  based  on  this  sample  window,  on  the 
ground  that  they  are  irrelevant  and  not  pertinent  to  the  issue. 

A  number  of  authorities  are  cited  by  plaintiff's  counsel  claiming 
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that  inasmuch  as  Mehurin  v.  Stone,  37  Ohio  St.  49,  determined  that  be- 
fore a  party  could  offer  his  evidence  or  have  it  considered  as  a  matter 
of  legal  right,  he  should  make  the  issue  in  the  pleadings,  therefore  he 
might  be  precluded  from  offering  this  sample  window  at  the  trial.  The 
necessity  of  thus  setting  it  out  does  not  establish  the  relevancy  of  the 
subject-matter  to  the  main  issue.  It  is  urged  that  the  evidence  would 
be  admissible  because  it  merely  tended  to  apply  the  writing  to  the  sub- 
ject-matter and  showed  the  situation  of  the  parties.  The  cases  cited, 
however,  are  only  applicable  to  the  exceptions  to  the  general  rule,  such 
as  where  there  are  latent  ambiguities,  or  where  uncertain  terms  are  used, 
or  where  the  subject-matter  is  not  sufficiently  identified.  No  such  con- 
dition exists  here.  The  window  to  be  furnished  is  accurately  and  mi- 
nutely described  in  the  contract.  If  the  sample  window  accords  with 
the  contract  no  objection  could  be  made  by  opposite  counsel.  If  it  did 
conflict  and  it  appeared  that  the  sample  was  exhibited  or  referred  to 
before,  or  contemporaneously  with  the  entering  into  of  the  contract,  it 
would  violate  the  well  known  rule  against  the  introduction  of  oral  evi- 
dence tending  to  vary,  alter  or  contradict  the  terms  of  a  written  instru- 
ment. In  addition  to  this  there  is  some  doubt  as  to  whether  or  not.  that 
which  is  pleaded  is  merely  evidence. 

For  this  reason  the  motion  to  strike  out  this  allegation  should  be 
granted. 

The  motion  to  strike  out  the  interrogatories  applicable  to  the  same 
subject  should  be  controlled  by  the  same  principle,  but  it  must  be  dis- 
posed of  on  the  ground  that  it  is  not  the  province  of  a  motion  to  strike 
out  interrogatories.  The  proper  remedy  is  by  demurrer  under  the  stat- 
ute.   The  motion  to  strike  out  the  interrogatories  is  therefore  overruled. 


EQUITY— ENJOINING  JUDGMENTS, 

[Licking  Common  Pleas,  January  Term,  1907.] 
Peter  Katsampos  et  al.  v.  Eli  Hull  et  al. 

Judgment  op  Law  Coubt  Enjoined  by  Equity,  when  Refused. 

Equity  will  not  enjoin  the  execution  of  a  judgment,  rendered  by  a  court  of 
law,  when  the  defendant  has  slept  on  his  equitable  rights  and  permitted 
the  law  action,  against  him,  to  proceed  to  judgment  without  any  effort 
to  secure  the  aid  of  equity,  in  his  defense,  until  after  the  matter  has 
gone  to  final  judgment. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Equity,"  §§  481-546. — Ed.] 

[Syllabus  approved  by  the  court] 

Injunction. 

Kibler  &  Montgomery  and  Fulton  &  Pulton,  for  plaintiffs. 
Jones  &  Jones  and  B.  F.  McDonald,  for  defendants . 
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SEWARD,  J. 

The  case  of  Peter  Katsampos  and  Crist  Baruxes,  as  partners,  v. 
Eli  Hull  et  aL,  is  submitted  to  the  court  upon  an  application  for  an 
injunction.  Counsel  are  familiar  with  the  matter  and  the  court  will  be 
very  brief  in  what  it  has  to  say  about  the  case. 

This  petition  sets  forth  that  a  lease  was  made  by  Hull  to  the  plain- 
tiffs; that  the  contract  was  made  November  17,  1902,  to  take  effect 
March  1,  1903,  and  that  on  March  1,  1903,  the  plaintiffs  in  this  action 
took  possession  under  this  lease  as  lessees  of  Hull ;  that  the  lease  pro- 
vides that  they  were  to  pay  him  $2,100  per  year  for  the  premises — $175 
each  month — and  that  he  was  to  be  paid  on  the  first  of  each  and  every 
month;  that,  in  order  to  make  the  property  tenantable  and  remuner- 
ative, they  put  in  some  repairs  upstairs;  that  the  repairs  amounted  to 
$1,400.  They  allege  the  death  of  Jemima  N.  Hull,  the  wife  of  Eli  Hull, 
and  that  Eli  Hull  became  the  owner  of  the  premises  by  virtue  of  the 
death  of  his  wife. 

They  also  allege  that  there  was  no  north  wall  to  the  building ;  that 
the  north  wall  was  the  south  wall  of  the  Pataskala  building;  that  Hull 
had  no  rights  in  that  wall,  and  that  when  the  Pataskala  building  was 
torn  down  it  left  the  property  unprotected,  leaving  it  in  bad  shape, 
and  that  they  were  put  to  great  expense  in  putting  a  wall  there,  for 
protecting  the  building  they  were  in,  and  the  merchandise  they  had 
therein,  and  that  they  were  damaged  by  virtue  of  that  in  the  sum  of 
$800  and  over. 

The  court  does  not  think  that  should  appeal  very  strongly  to  the 
mind  of  the  court,  because  they  have  an  adequate  remedy  at  law  for 
any  such  matter  as  that ;  but  the  question  of  what  they  did  in  putting 
the  building  in  shape  to  rent,  etc.,  might  have  some  effect  with  the  court 
if  it  were  not  for  the  fact  that  they  did  that,  so  far  as  the  petition  dis- 
closes, without  any  contract  on  the  part  of  Hull  in  the  matter;  that 
they  did  that  voluntarily. 

That  they  paid  the  rent  promptly  on  the  first  of  each  and  every 
month  until  February  1,  1907,  when  they  defaulted,  but  they  say  that 
there  was  a  mistake;  that  Hull  went  in  to  get  his  rent,  as  he  usually 
did,  I  suppose,  on  the  first  of  each  and  every  month,  and  they  gave  him 
a  check  on  the  Licking  county  bank,  I  believe  it  was,  for  $175.  That 
Hull  took  the  check  to  the  bank,  and  the  bank  refused  payment;  that 
Hull  took  the  check  in  again  on  February  6,  and  payment  was  refused 
again. 

They  claim  that  they  had  no  notice  of  this  until  after  February  10 ; 
that  is,  that  is  the  claim  in  the  petition;  February  10,  was  the  first 
notice  they  had  that  the  check  was  not  paid.  On  February  26,  Hull 
gave  them  notice  to  quit  and  surrender  possession.  They  knew  what 
that  meant;  they  knew,  when  they  had  notice  that  this  check  was  not 
paid,  what  it  meant.    If  they  did  not  know  what  it  meant,  they  knew 
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when  this  notice  to  quit  was  served,  which  precedes  the  right  to  bring 
an  action  in  forcible  entry  and  detainer.  But,  from  February  10  until 
this  suit  was  brought,  they  made  no  effort,  although  they  knew  and  were 
notified,  according  to  the  petition,  that  the  check  had  not  been  paid; 
they  made  no  effort  to  pay  Mr.  Hull  until  after  the  suit  in  forcible 
entry  and  detainer  was  brought,  which  was  on  March  2.  They  let  it  go 
along  and  on  March  4  they  made  a  tender  to  Mr.  Hull  of  the  amount 
of  rental,  and  the  costs,  and  I  think  the  rent  for  March  also. 

Now,  they  knew,  at  the  time  of  the  service  of  notice  to  quit  and 
surrender  possession,  what  kind  of  a  defense  they  had  to  that  proceed- 
ing. They  knew,  if  they  had  any  defense,  it  was  purely  equitable — a 
matter  that  could  not  be  introduced  in  the  trial  before  the  justice  of  the 
peace — such  a  matter  as  is  set  up  in  this  petition.  I  do  not  know 
whether  it  is  proper  to  say  that  they  permitted  that  judgment  to  be 
rendered  against  them,  but  it  was  rendered  against  them ;  so  far  as  this 
petition  discloses,  they  were  not  making  any  contest  before  the  justice 
of  the  peace.  It  does  not  say  that  they  made  any  defense,  and  probably 
they  couldn't,  because  there  was  no  remedy  except  in  a  court  of  equity. 
Now,  notwithstanding  this  notice,  knowing  the  kind  of  a  defense  that 
they  had — that  it  was  purely  equitable  and  based  upon  the  amount  of 
money  that  they  had  expended  in  putting  the  property  in  shape,  and 
other  matters  which  are  alleged  in  this  petition, — they  let  this  matter 
go  to  judgment.  This  court  is  asked  to  enjoin  the  execution  of  that 
judgment — to  enjoin  Hull  from  enforcing  that  judgment  in  the  forcible 
entry  and  detainer  suit.  The  court  is  not  inclined  to  do  it;  because, 
if  they  desired  to  interfere  with  the  proceedings  before  the  justice  of 
the  peace,  they  should  have  come  into  this  court  before  the  matter  went 
to  final  judgment.  They  had  the  time ;  they  knew  all  about  it,  and  they 
could  not  sit  by  and  let  the  judgment  at  law  be  rendered,  where  the 
court  has  cognizance  of  the  matter  and  to  hear  and  determine  it.  If 
they  had  such  a  defense  as  is  set  up  in  this  petition,  they  should  have 
come  to  this  court  or  to  some  court  that  had  jurisdiction  of  it,  and  en- 
joined the  proceedings  in  that  case  until  this  matter  could  be  de- 
termined. 

The  court  is  not  inclined  to  render  a  judgment  in  this  case  which 
would  interfere  with  the  judgment  legally  and  properly  rendered  be- 
fore the  justice  of  the  peace,  and  the  court  declines  to  grant  this  in- 
junction.   You  have  a- right  of  appeal  from  the  decision,  I  believe. 

The  court.  Decree  for  defendant,  dismissing  the  petition.  Notice 
of  appeal.    The  bond  ought  to  cover  the  rent,  I  suppose,  $1,000, 
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OFFICE  AND  OFFICERS— ABUSE  OF  POWER. 

[Superior  Court  of  Cincinnati,  April  27,  1907.] 
Kate  Gallagher  v.  Charles  A.  Tookeb. 

When  Public  Offices  Liable  fob  Abuse  of  Discbetionaby  Power. 

A  municipal  building  inspector  is  not  liable  for  the  abuse  of  his  discretion- 
ary powers,  unless  it  is  alleged  and  proven  that  such  act  was  prompted 
by  a  corrupt  and  malicious  motive. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Office  and  Officers,"  §J  459-461. — 
Ed.] 

[Syllabus  approved  by  the  court] 

Demurrer. 

Millard  Tyree,  for  plaintiff. 
Win.  L.  Dickson,  for  defendant. 

HOSEA,  J. 

The  petition  shows  that  the  defendant  is  the  building  inspector  of 
the  city  of  Cincinnati,  and  is  charged  with  abuse  of  his  discretionary 
powers  in  this,  namely:  In  first  ordering  plaintiff's  building  to  be 
taken  down  as  being  insecure  and  incapable  of  repair;  and  in  subse- 
quently, at  the  instance  of  plaintiff,  consenting  to  and  permitting  re- 
pairs to  be  made  and  the  building  to  stand.  The  plaintiff  was  delayed 
and  subjected  to  loss  of  rents  which  she  now  sues  to  recover,  upon  the 
theory  that  the  order  to  take  down  was  an  abuse  of  discretion. 

This  is  not  a  sufficient  basis  for  a  claim  of  damages  against  an  in- 
dividual for  the  exercise  of  a  discretionary  power  vested  in  him  as  a 
public  officer. 

It  must  be  alleged  and  proved  that  the  act  was  prompted  by  a  cor- 
rupt motive  and  done  maliciously  under  color  of  the  official  power,  in 
order  to  hold  the  officer  liable  as  an  individual.  The  principle  is  gen- 
eral and  founded  on  a  recognized  public  policy.  See  Stewart  v.  South- 
ard, 17  Ohio  402  [49  Am.  Dec.  463] ;  Gregory  v.  Small,  39  Ohio  St.  346 ; 
Thomas  v.  Wilton,  40  Ohio  St.  516. 

Demurrer  sustained. 
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INSURANCE. 

[Hamilton  Common  Pleas,  April  19,  1907.] 

A.  W.  Bruck  v.  Eureka  Fire  Ins.  Co. 

What  Goods  Included  in  Insurance  Policy. 

An  insurance  company  carrying  a  policy  of  fire  insurance  on  household 
goods  and  chattel  property,  "all  contained  in  the  above  described  dwell- 
ing/' is  not  liable  for  the  loss  by  fire  of  a  toy  patrol  wagon  while  stand- 
ing in  the  yard  of  the  premises  described,  and  near  to,  but  not  within, 
the  dwelling,  and  which  had  never  been  kept  in  the  dwelling. 
[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Insurance,"  §§  276-283. — Ed.] 

Motion  for  new  trial. 

P.  S.  Phillips,  for  plaintiff. 
J.  L.  Kohl,  for  defendant . 

WOODMANSEE,  J. 

At  the  trial  of  this  case  plaintiff  offered  in  evidence  a  policy  of  in- 
surance in  defendant  company  covering  certain  chattel  property  of 
plaintiff — "all  contained  in  the  above  described  dwelling' ' — situated  at 
No.  829  Dayton  street,  Cincinnati,  Ohio.  Plaintiff  then  proved  the  loss 
by  fire,  on  July  4,  1904,  and  within  the  period  of  time  covered  by  said 
policy,  of  one  toy  patrol  wagon.  The  destruction'  of  the  property  by 
fire  and  its  value  were  not  denied.  Plaintiff's  evidence  discloses  that 
the  specific  article  at  the  time  of  the  fire  was  not  within  the  walls  of  the 
dwelling,  but  in  the  yard  near  the  entrance  to  the  cellar  way.  The 
plaintiff  then  having  rested  his  case,  the  court,  upon  motion  of  the  de- 
fendant, instructed  the  jury  to  return  a  verdict  for  the  defendant,  be- 
cause of  which  plaintiff  moves  for  a  new  trial. 

The  court  holds  that  the  policy  of  insurance  did  not  cover  property 
that  was  not  in  the  dwelling.  Counsel  for  the  plaintiff  insists  that  dwell- 
ing includes  the  yard  about  the  building,  with  which  this  court  cannot 
agree.  A  lease  for  a  dwelling  would  doubtless  carry  its  appurtenances, 
giving  the  lessee  the  use  of  the  yard.  But  an  insurance  company  in 
fixing  its  rate  of  insurance  has  a  right  to  know  the  hazard  it  assumes. 
The  policy  in  this  case  properly  covers  household  furniture,  and  if  an 
article  of  household  furniture  that  was  in  a  dwelling  when  insured  had 
been  temporarily  placed  in  the  yard,  it  would  have  raised  a  different 
question  from  the  one  before  us,  for  in  this  case  the  article  burned  was 
not  household  furniture,  and  in  fact  was  never  in  the  building  (dwell- 
ing). 

A  line  of  cases  like  that  of  McCluer  v.  Insurance  Co.  43  Iowa  349 
[22  Am.  Rep.  249],  holds  that  the  words  "contained  in"  are  in  the  na- 
ture of  a  warranty  that  the  article  will  be  there  when  not  temporarily 
absent  for  purposes  incident  to  its  use — as  a  carriage  being  in  a  shop 
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for  repairs  or  in  its  ordinary  use  outside  of  the  building.  But  the  rule 
certainly  cannot  in  any  case  be  construed  to  cover  property  that  was 
never  in  the  building  nor  intended  to  be  in  the  building.  If  the  word 
"dwelling"  can  be  used  in  the  broad  sense  claimed  by  counsel  for  plain- 
tiff it  would  include  everything  in  the  yard  surrounding  the  building. 
Certainly  this  is  not  the  correct  use  of  the  term. 

In  the  case  of  Liebenstein  v.  Insurance  Co.  45  111.  303,  the  policy 
covered  the  "bake  stock"  of  the  insured  "contained  in  a  frame  dwell- 
ing house  and  bake  house  front  and  rear,  situated  at  No.  17  Thames 
street."  It  was  held  that  such  description  did  not  include  flour  that 
was  stored  in  a  shed  leading  from  the  bake  house  to  the  front  house. 
In  that  case  the  policy  was  intended  to  cover  the  bake  stock,  and  the 
property  described  was  a  part  of  that  stock,  but  the  court  held  that 
it  was  not  in  a  "dwelling,"  although  in  a  shed  leading  from  it. 

The  motion  for  a  new  trial  is  overruled. 


MUNICIPAL   CORPORATION— CONTRACTS    FOR    IMPROVE- 
MENTS. 

[Hamilton  Common  Pleas,  April  23,  1907.] 

•William  Fogarty,  a  Taxpayer,  v.  Cincinnati  et  al. 

Discretion  in  Awardino  Contract  to  Bidder. 

In    awarding   a   contract   for   a   street   improvement,   a   board   of   public 
service  should  exercise  its  discretion  as  to  who  is  the  lowest  and  best 
bidder,  and  not  as  to  who  is  the  lowest  responsible  bidder. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Municipal  Corporations,"  §§ 
1372-1384.— Ed.] 

[Syllabus  approved  by  the  court.] 

Injunction. 

Littleford  &  Ballard  and  A.  D.  Fennell,  for  plaintiff: 

Expenditures  of  the  board  of  public  service  in  excess  of  $500  must 
be  made  by  written  contract  to  the  lowest  and  best  bidder.  Lan.  Rev. 
Stat.  3131  *(B.  1536-679). 

Laning  Rev.  Stat.  3131  (B.  1536-679),  confers  upon  the  board  of 
public  service  a  discretionary  power,  in  determining  who  is  the  lowest 
and  best  bidder,  which  cannot  Le  reviewed  by  the  courts  unless  their 
decision  is  arrived  at  by  wrongful  or  fraudulent  means,  citing  Coppin 
v.  Hermann,  9  Dec.  767  (7  X.  P.  6)  ;  Coppin  v.  Hermann,  9  Dec.  146  (6 
X.  P.  452) ;  State  v.  Hermann,  63  Ohio  St.  440  [59  X.  E.  Rep.  104]  ; 
Columbus  v.  Board  of  Pub.  Serv'  14  Dec.  715. 

The  discretion  exercised  by  the  board  of  public  service  must,  how- 
ever, be  a  sound  discretion,  based  on  reason  and  fact,  and  not  arbitrary. 

♦Affirmed,  by  circuit  court,  June,  1907. 
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Coppin  v.  Hermann,  9  Dec.  767  (7  N.  P.  6) ;  Coppin  v.  Hermann,  9 
Dec.  146  (6  N.  P.  452). 

Taxpayer  may  bring  suit  in  his  own  name  on  behalf  of  a  corpora- 
tion.   Rev.  Stat.  1778  (Lan.  3281;  B.  1536-668). 

Motive  of  plaintiff,  whether  a  bidder  on  contract  or  not,  of  no  ef- 
fect. Mathers  v.  Cincinnati,  7  Dec.  Re.  521  (3  Bull.  709);  Raynolds  v. 
Cleveland,  24  O.  C.  C.  215. 

Q.  H.  Kattenhorn,  for  the  city . 

O'CONNELL,  J. 

This  is  an  action  brought  by  Wm.  Fogarty,  as  a  taxpayer,  to  re- 
strain the  city  of  Cincinnati  from  entering  into  a  contract  with  James 
Agness  for  the  improvement  of  Highland  avenue  from  Liberty  street  to 
Channing  street. 

After  reciting  the  preliminary  steps  taken  by  the  board  of  public 
service  leading  to  the  award  of  the  contract  the  plaintiff,  as  the  basis  of 
his  action,  says : 

"That  the  board  of  public  service  by  its  members  aforesaid  could 
not  exercise  any  discretion  in  determining  who  was  the  lowest  and  best 
bidder  other  than  by  ascertaining  whose  bid  was  the  lowest  in  cost,  pro- 
viding that  said  bidder  was  a  responsible  person. 

"Plaintiff  says  that  the  board  of  public  service  in  declaring  the  de- 
fendant, Agness,  the  lowest  and  best  bidder,  acted  arbitrarily,  not  in 
good  faith  and  not  in  the  exercise  of  any  discretion." 

The  court  is  unable  to  agree  with  the  first  proposition  advanced  by 
the  plaintiff,  that  the  board  could  not  exercise  any  discretion  except  to 
ascertain  who  was  the  lowest  bidder  and  award  the  contract  to  said  low- 
est bidder. 

This  claim  negatives  the  words  of  the  statutes  "and  best."  If  all 
that  wrere  necessary  were  the  mathematical  calculations,  and  then  the 
board  of  necessity  must  award  the  bid  to  the  lowest  as  shown  by  the  re- 
sults of  the  calculations,  why  the  words  "and  best."  Under  the  plain- 
tiff's contention  they  are  surplusage;  with  this  the  court  cannot  agree. 

There  is  a  wide  distinction  between  the  "lowest  and  best  bidder" 
and  the  "lowest  responsible  bidder."  A  man  may  be  responsible  finan-  ' 
cially  and  able  to  carry  out  his  contracts  and  yet  not  be  by  any  means 
the  "best"  bidder  to  award  a  contract  to,  when  the  elements  of  punctu- 
ality, covert  use  of  improper  materials,  tendency  to  slight  the  work  un- 
less keenly  watched,  etc.,  are  also  to  be  taken  into  consideration. 

The  court  finds  that  the  plaintiff  has  failed  to  establish  the  allega- 
tions of  his  other  contention,  to  wit,  that  the  board  in  declaring  Agness 
the  lowest  bidder  "acted  arbitrarily,  not  in  good  faith,  and  not  in  the 
exercise  of  any  discretion."  The  court  finds  from  the  evidence  that  the 
board  did  not  act  arbitrarily;  that  it  acted  in  good  faith,  and  that  it 
48  Dec.  Vol.  17 
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acted  with  that  discretion  which  the  law  contemplates  it  should  use, 
when  it  granted  it  the  power  to  determine  who  is  "the  best"  bidder. 

No  case  has  been  made  out  justifying  the  interference  of  a  court 
with  that  discretion  which  is  lodged  in  public  boards  in  the  matter  of 
the  award  of  contracts  such  as  is  involved  in  the  case  at  bar. 

Under  all  the  circumstances  of  the  case  I  do  not  think  the  plaintiff 
should  be  permitted  to  amend  his  petition  by  adding  the  phrase  that  he 
brings  it  "on  behalf  of  the  corporation.' '  + 

The  motion  of  the  defendant  for  judgment  will  be  granted. 


CONSTITUTIONAL  LAW— INTOXICATING   LIQUORS. 

[Superior  Court  of  Cincinnati,  General  Term,  February  19,  1907.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

Martin  Doering  et  al.  v.  Cincinnati  (City)  et  ad. 

Validity  of  Jones  Local  Option  Law. 

The  petition  feature  of  the  Jones  law  (98  O.  L.  68;  Lan.  7283a  et  seq.; 
B.  4364-30a  et  seq.),  does  not,  In  providing  for  an  election  not  by 
ballot,  render  the  act  unconstitutional;  nor  Is  It  Invalid  for  lack  of 
uniformity  of  operation,  or  because  of  the  method  provided  for  a  review 
as  to  the  sufficiency  of  the  return  made. 
[For  other  cases  In  point,  see  3  Cyc.  Dig.,  "Constitutional  Law,"  §§  1788, 
1789.— Ed.] 

R.  B.  Smith,  Albert  Bettinger,  A.  J.  Freiberg,  C.  A.  Groom  and 
Cohen  &  Mack,  for  plaintiffs . 

W.  B.  Wheeler,  for  defendants. 

PER  CURIAM. 

The  contention  in  this  case  [Martin  Doering  and  Thomas  J.  Logan, 
taxpayers  on  behalf  of  the  city  of  Cincinnati  v.  City  of  Cincinnati,  Ed- 
ward J.  Dempsey,  Mayor;  William  C.  Culkins,  Auditor,  and  Jacob  Wel- 
ler,  treasurer  of  the  city  of  Cincinnati]  involves  as  a  controlling  ques- 
tion the  constitutionality  of  an  act  passed  by  the  general  assembly  March 
22,  1906,  and  commonly  known  as  the  Jones  law.  98  O.  L.  68-75  (Lan. 
7283a  et  seq.;  B.  4364-30a  et  seq.) .  We  have  carefully  considered  the  pe- 
tition feature  of  the  law,  which  plaintiff  claims  is  illegal,  because  it  is 
an  election,  not  by  ballot ;  and  we  have  likewise  considered  the  objection 
directed  to  the  method  provided  in  the  law  for  a  review  of  the  suffi- 
ciency of  the  return  as  made,  as  well  as  the  alleged  lack  of  uniformity  in 
the  operation  of  the  law.  All  of  which  has  been  considered  with  refer- 
ence to  the  provisions  of  the  constitution,  which  it  is  claimed  the  law 
under  discussion  violates.  Although  the  questions  raised  by  petitioners 
as  to  the  unconstitutionality  of  this  law  are  not  free  from  doubt,  yet 
we  recognize  the  rule  existing  in  such  matters  that  requires  the  benefit 
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of  the  doubt  to  be  given  to  the  law ;  and  that  a  law  duly  passed  by  the 
general  assembly  shall  not  be  declared  to  be  in  conflict  with  the  consti- 
tution of  the  state  unless  it  shall  so  clearly  appear  as  to  constrain  us  so 
to  declare  our  judgment.  26  Am.  &  Eng.  Enc.  Law  (2  ed.)  and  numerous 
cases  cited,  n.  1,  2,  3. 

We  are  not  unmindful  of  the  existence  of  some  decisions  in  our 
state  which  would  seem  to  indicate  a  plenary  power  in  the  general  as- 
sembly by  virtue  of  schedule  18  of  the  constitution  of  1851  to  deal  with 
the  subject-matter  involved  in  the  Jones  law,  and  without  reference  to 
any  constitutional  limitation.  And  yet  we  are  not  justified  in  determin- 
ing from  such  decisions  the  full  extent  to  which  such  legislative  power 
may  lead.  Being  in  doubt  therefore  as  to  such  limitation,  we  are  re- 
quired, in  view  of  the  well-established  rule  to  which  we  have  referred, 
to  resolve  our  doubts  in  favor  of  the  law  and  to  pronounce  in  favor  of 
its  constitutionality. 

After  reviewing  the  cases  cited  we  deem  it  sufficient  to  say  that  the 
objections  urged  are  not  so  clearly  sustained  as  to  justify  us  in  hold- 
ing the  law  unconstitutional  as  against  the  presumptions  raised  by  the 
well-established  rule  in  its  favor.  We  must,  therefore,  deny  the  prayer 
of  the  petition,  and  as  this  practically  determines  the  controversy,  judg- 
ment should  be  entered  dismissing  the  petition,  and  it  is  so  ordered. 

Judgment  for  the  defendants  dismissing  the  petition. 


COUNTER  FLOORS— NEGLIGENCE— PROOF. 

[Superior  Court  of  Cincinnati,  General  Term,  1906.] 

Ferris,  Hosea  and  Hoffheimer,  JJ. 

Anna  F.  O'Connell,  Admx.  v.  L.  P.  Hazen  et  al. 

1.  No  Pbesumption  op  Negligence  fbom  Accident. 

Where  the  deceased  fell  from  a  point  in  a  building,  under  construction,  to 
a  floor  below,  no  presumption  of  negligence,  on  the  part  of  defendant, 
is  raised  by  reason  of  Rev.  Stat.  4238-20  (Lan.  7420)  which  requires 
owners  and  contractors  to  provide  counter  floors  in  building  in  the 
course  of  construction. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  §§  539-546. — Ed.] 

2.  Negijgence  must  be  Shown  by  Dikect  Evidence. 

To  sustain  an  action  for  injuries  caused  by  alleged  negligence,  it  must 
be  shown  that  the  cause  of  the  injury  complained  of  resulted  from  some 
culpable  negligence  of  defendant. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Negligence,"  §§  552-568. — Ed. J 

Error  to  special  term. 

Shay  &  Cogan,  for  plaintiff  in  error. 
Cohen  &  Mack,  for  defendants  in  error. 
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PER  CURIAM. 

Error  is  prosecuted  in  this  case  to  the  action  of  the  court  in  sus- 
taining a  motion  to  instruct  a  verdict  for  defendant.  It  appears  from 
the  record  that  plaintiff's  decedent  fell  from  the  higher  part  of  an  iron 
frame  building  under  construction  to  a  floor  below. 

,As  no  one  saw  him  fall,  the  cause  of  the  fall  is  purely  a  matter 
of  conjecture.  It  is  argued  by  plaintiff  in  error  that  the  cause  was  the 
absence,  upon  such  elevated  portion  of  the  uncompleted  structure,  from 
which  he  fell,  of  the  joists  and  flooring  required  by  Rev.  Stat.  4238-20 
(Lan.  7420)  ;  but  even  if  this  presumption  is  tenable,  there  is  no  proof 
tending  to  show  that  such  portion  of  the  building  was  in  the  condition 
provided  by  the  statute  for  its  operation,  and  consequently  no  presump- 
tion of  negligence  against  the  defendant  can  arise  therefrom.  A  recov- 
ery cannot  rest  merely  upon  proof  of  an  act  of  defendant  as  the  prox- 
imate cause  of  the  injury;  but  it  must  also  be  shown  that  such  act  re- 
sulted from  culpable  negligence  by  defendant.  Railway  v.  Marsh,  63 
Ohio  St.  236  [58  N.  E.  Rep.  821;  52  L.  R.  A.  142] ;  Cleveland  City  Ry. 
v.  Osborn,  66  Ohio  St.  45  [63  N.  E.  Rep.  604]. 

In  the  absence  of  such  proof  it  was  the  duty  of  the  court  to  grant 
the  motion,  and  it  would  have  been  error  not  to  do  so.    lb. 

Judgment  affirmed. 
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JUDGMENTS  AND  DECREES— JUSTICES  OF  THE  PEACE. 

[Hamilton  Common  Pleas,  May  20,  1907.] 
State  ex  rel.  Joseph  Spector  v.  J.  M.  Smedes. 

1.  When  Justice's  Jurisdiction  oveb  a  Cause  Ceases. 

A  justice  of  the  peace  has  four  days  within  which  to  determine  a  case  sub- 
mitted without  a  jury  under  Rev.  Stat.  6579   (Lan.  10161).     He  has  no 
jurisdiction  after  such  time  to  set  aside  a  judgment  entered  on  his  docket  gr 
Nor  is  a  motion  for  new  trial  permissible  in  such  case.  f» 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Justices  of  the  Peace,"  §§  307-  i 
312.— Ed.]  ? 

2.  Mandamus  to  Compel  Justice  to  Issue  Execution. 

Mandamus  will  not  issue  to  compel  a  magistrate  to  issue  an  execution  be- 
fore the  expiration  of  ten  days  after  entering  judgment  under  Rev.  Stat. 
6648  (Lan.  10231),  and  within  which  the  judgment  debtor  has  the  right 
to  file  an  appeal  bond. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Mandamus,"  §§  107-114.— Ed.] 

Mandamus. 

Kelley  &  Hauck,  for  plaintiff . 
J.  M.  Smedes,  for  defendant . 

FFLEGER,  J. 

On  May  11,  1907,  the  defendant,  John  Marshall  Smedes,  a  justice 
of  the  peace,  after  having  heard  a  case  involving  the  warranty  of  a 
horse,  rendered  a  judgment  in  favor  of  the  plaintiff,  Joseph  Spector, 
for  $44.62,  and  against  one  Joseph  Steuter.  As  the  successful  litigant 
left  the  court  room  he  made  some  alleged  damaging  admission.  Op- 
posite counsel  immediately  filed  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  On  May  16,  against  the  protest  of  plain- 
tiff's counsel,  the  magistrate  granted  a  new  trial  and  set  the  case  for 
May  20.  On  May  17  the  plaintiff  demanded  an  execution  which  the 
justice  refused.  He  thereupon  brought  this  suit  in  mandamus  to  com- 
pel the  magistrate  to  issue  the  execution.  The  case  involves  the  right 
of  the  justice  to  entertain  a  motion  for  a  new  trial  in  a  case  tried  with- 
out a  jury  under  Rev.  Stat.  6560  and  6579  (Lan.  10142,  10161). 

Revised  Statute  6560  (Lan.  10142)  permitting  motions  for  new 
trial  on  certain  ground  is  applicable  to  jury  cases.  Revised  Statute  6579 
(Lan.  10161),  provides  that  in  cases  other  than  where  the  defendant 
has  been  arrested  or  his  property  attached  the  justice  must,  if  the  case 
be  tried  without  a  jury,  enter  judgment  cither  at  the  close  of  the  trial, 
or  if  he  desires  further"  time  to  consider,  on  or  by  the  fourth  day  there- 
after, both  days  inclusive.  In  the  case  at  bar  the  magistrate  entered  the 
judgment  on  May  11,  and  on  the  fifth  day  thereafter  heard  the  motion 
and  set  aside  his  former  judgment. 

In  Derby  v.  Heath.  59  Ohio  St.  54-59  [51  X.  E.  Rep.  5471.  it  was 
determined  that  while  justices'  courts  are  recognized  by  the  constitution. 
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the  magistrate's  power  and  duties  are  limited  by  the  statute,  and  the 
statute  having  prescribed  that  the  magistrate  shall  enter  his  judgment 
within  a  certain  number  of  days,  his  order  after  such  date,  setting  the 
same  aside,  is  absolutely  void.  Nicholson  v.  Roberts,  6  Dec.  233  (4N. 
P.  43). 

Our  circuit  court,  in  Yager  v.  Griess,  1  Circ.  Dec.  296  (1  R.  531- 
532),  decided  that  there  was  no  provision  in  the  statute  for  the  filing 
of  a  motion  for  a  new  trial  in  a  case  tried  by  the  justice  alone.  Had 
his  action  not  been  entered  upon  his  docket  although  pronouncing  final 
judgment,  there  can  be  little  doubt  but  that  he  could  have  changed  his 
mind  within  the  four  days  provided  by  Rev.  Stat.  6579  (Lan.  10161). 
His  judgment  having  been  entered,  however,  he  had  no  control  over  the 
same  on  the  fifth  day  thereafter  and  his  action  to  hear  and  determine 
a  motion  for  a  new  trial  and  setting  his  former  judgment  aside  was 
coram  non  judice  and  void. 

A  judgment  debtor  has  ten  days  to  file  an  appeal  bond.  Under 
Rev.  Stat.  6648  (Lan.  10231),  it  is  discretionary  with  the  justice  to  is- 
sue execution  at  least  before  the  ten  days  expired.  Revised  Statute  6742 
(Lan.  10335)  distinctly  provides  that  the  writ  shall  not  be  issued  to 
control  judicial  discretion.  As  the  ten  days  will  not  expire  until  May 
21  next  the  magistrate  may  refuse  to  issue  execution  until  after  that 
time. 

The  application  for  a  writ  of  mandamus  is  therefore  premature 
and  will  be  denied  at  plaintiff's  costs. 


CONFLICT  OF  JURISDICTION— RECEIVERS. 

[Superior  Court  of  Cincinnati,  April  8,  1907.] 
Caroline  A.  Caldwell  v.  German  Nat.  Ins.  Co.  of  Chicago. 

Right  op  Foreign  Receiver  to  Property  in  this  State. 

Comity  between  states  does  not  afford  a  sufficient  basis  for  permitting  a 
foreign  receiver  to  intervene  for  the  purpose  of  sequestering  property 
or  funds  which  have  been  brought  under  the  control  of  a  court  of  this 
state  on  behalf  of  a  citizen  of  the  state  in  an  action  on  a  contract  made 
and  to  be  performed  in  the  state.  v 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Conflict  of  Jurisdiction,"  §§  41- 
45;  7  Cyc.  Dig.,  "Receivers,"  §§  398-408.— Ed.] 

Motion  for  leave  to  file  cross  petition. 

L.  H.  Swormstedt,  Morrow  &  Gillett,  for  plaintiff. 
Kittredge  &  Wiiby,  Q.  P.  Stimson,  for  receiver. 

HOSEA,  J. 

In  this  case  it  appears  from  the  papers  filed  that  Mrs.  Caldwell 
effected  insurance,  through  the  Sears  insurance  agency  at  Cincinnati, 
on  a  house  owned  by  her  in  Cincinnati  on  June  28,  1906,  for  the  sum 
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of  $1,000;  the  premium  was  duly  paid;  the  house  was  destroyed  by 
fire  October  30,  1906.  The  loss  was  duly  adjusted  within  sixty  days 
and  ascertained  to  be  $585,  and  not  being  paid  suit  was  brought  on  the 
policy  in  this  court  on  January  16,  and  summons  and  an  order  of  at- 
tachment and  garnishment  duly  issued  and  served  on  the  Sears  Insur- 
ance Agency  Company  who  answer  on  January  26,  acknowledging 
money  in  their  hands  belonging  to  the  defendant  company  to  the  amount 
of  $851.37.    The  insurance  company  is  in  default  for  answer. 

The  State  Bank  of  Chicago,  alleging  itself  to  be  receiver  of  said  . 
company,  on  March  30,  1907,  presents  and  asks  leave  to  file  a  cross  peti-  i 
tion  setting  forth  in  substance  that  on  November  20,  1906,  it  was  ap- 
pointed receiver  by  the  circuit  court  of  Cook  county,  Illinois,  at  the  suit 
of  the  Chicago  Title  &  Trust  Company;  and  that  pursuant  to  the  order 
of  said  court  the  assets  of  said  insurance  company  were  assigned  to 
said  receiver;  and  that  it  took  possession  of  said  assets  including  the 
debt  owing  by  the  Sears  Insurance  Agency  Company  of  Cincinnati  (the 
garnishee  in  this  present  action),  to  the  amount  of  $1,412.99,  and  that 
same  is  being  held  by  the  said  Sears  agency  for  said  receiver,  subject 
to  any  offsets  due.  The  receiver  claims  that  its  appointment  and  the 
assignment  were  made  for  the  equal  benefit  of  all  creditors  of  said  in- 
surance company,  of  whom  the  present  plaintiff  is  one ;  and  claims  that 
the  debt  granisheed  in  this  case  was  the  property  of  the  receiver  and 
that  the  interest  of  the  receiver  therein  is  paramount  to  that  of  the 
present  plaintiff;  and  prays  for  discharge  of  the  attachment,  recovery 
of  the  money  and  its  costs. 

The  question  thus  presented  has  relation  to  the  propriety  of  per- 
mitting a  foreign  receiver  to  intervene  in  this  action  and  sequester  prop- 
erty already  in  the  control  of  the  court  in  behalf  of  a  citizen  of  this 
state. 

It  is  well  settled  that  a  receiver  appointed  by  a  state  court  has  no 
extra-territorial  rights,  for  the  reason  that  the  orders  and  decrees  of  the 
appointing  court  from  whom  his  powers  are  derived  have  no  force  be- 
yond the  court's  jurisdiction,  except  under  the  national  constitution 
and  laws  not  involved  in  this  case.    Alderson,  Receivers  Sec.  228. 

In  a  word,  the  order  of  the  Illinois  court  made  in  the  cause  stated 
and  under  the  laws  of  that  state  did  not  operate  to  divest  any  title  or 
interest  of  the  defendant  company  in  property  of  any  description  within 
this  state,  or  prevent  any  legal  remedy,  directed  against  that  property 
for  the  satisfaction  of  a  debt,  being  enforced.  2  Kent's  Commentaries  329. 

The  power  of  a  foreign  receiver  to  sue  or  intervene  in  a  suit  pend- 
ing in  this  state  can  only  exist  as  a  privilege  based  on  the  general  comity 
of  states,  which  is  a  rule  of  courtesy  and  favor  recognized  and  en- 
forced between  the  courts  of  several  states  (id.),  the  only  limitation 
being  that  the  courts  of  Ohio,  while  allowing  the  comity  of  a  suit  on 
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a  contract  not  in  contravention  of  our  laws  or  public  policy,  will  pro- 
tect the  rights  of  our  own  citizens  and  will  not  allow  the  principles  of 
comity  to  defeat  or  impair  those  rights.  Merchants  Nat  Bank  v.  Mc- 
leod, 38  Ohio  St.  174,  180. 

The  cause  of  action  involved  in  the  present  case  is  a  contract  made 
and  to  be  performed  in  Ohio.  The  contingency  which  is  the  basis  of  the 
contract  having  occurred  and  all  conditions  having  been  performed  by 
plaintiff,  the  debt  became  due  before  the  appointment  of  the  receiver, 
although  the  precise  amount  remained  to  be  ascertained  by  due  process 
of  adjustment.  It  is  manifest  from  the  proposed  cross  petition  that  the 
receiver  has  not  reduced  the  money  in  the  hands  of  the  garnishee  to 
actual  possession.  The  allegation  that  it  "took  possession  of  the  assets 
of  said  German  National  Insurance  Company,  .and,  among  others,  the 
debt  due  from  the  Sears  Insurance  Agency  of  Cincinnati,"  and  that 
said  agency  "held  said  sum  for  the  receiver,,,  states  only  conclusions 
of  law  and  moreover  clearly  implies  no  attempt  to  reduce  the  posses- 
sion in  fact — as  by  collection — as  late  as  March,  1907. 

It  is  true  that  one  of  the  judges  of  this  court  at  an  early  day 
(1856)  held  that  while  the  mere  notice  by  a  foreign  receiver  to  a  debtor 
would  not  avail  as  against  a  subsequent  local  attachment,  yet  that  a 
promise  by  the  debtor  to  pay  in  response  to  such  notice  would  defeat 
a  subsequent  attachment  by  virtue  of  the  principle  of  novation.  Fin- 
nell  v.  Burt,  12  Dec.  Re.  403  (2  Handy  202). 

With  all  respect  to  the  memory  of  the  distinguished  judge  render- 
ing this  opinion,  it  is  difficult  to  see  how  the  doctrine  of  novation  applies. 
There  is  here  no  substitution  of  a  new  debt  for  the  old,  nor  anything 
more  than  an  expression  of  willingness  to  pay  the  old  debt  to  a  personal 
representative  of  the  creditor,  and  being  without  consideration  could 
not  be  enforced  as  a  new  contract. 

The  same  judge  when  later  upon  the  Supreme  bench  seems  to  have 
recognized  the  non  sequitur  involved  in  the  holding,  and  took  occasion 
to  refer  to  this  principle — in  another  connection — as  "plausible,"  and 
to  supply  for  it  a  totally  new  foundation  of  reasoning. 

"The  very  foundation  of  the  principle,''  says  the  court,  "assumes 
that  there  was  jurisdiction  over  the  person,  and  is  in  no  respect  based 
upon  a  jurisdiction  over  the  thing."  Owen  v.  Miller,  10  Ohio  St.  143 
[75  Am.  Dee.  502]. 

But  this  principle  does  not  seem  to  have  survived  the  test  of  the 
later  discussion.  In  Fuller  v.  Steiglitz,  27  Ohio  St.  355  [22  Am.  Rep. 
312],  a  resident  of  Ohio  sought  to  sequester  by  virtue  of  an  independwit 
cross  demand  not  due,  a  debt  in  this  state,  as  against  a  New  York  as- 
signee; and  the  court  held  that,  having  no  valid  claim  to  reach  and 
appropriate  this  account  as  against  the  assignee  the  rule  of  comity  must 
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prevail  in  favor  of  the  assignee.  But  in  the  discussion  it  is  said,  page 
365: 

"If,  by  attachment  or  otherwise,  this  account  had  been  seized,  and 
a  lien  or  charge  established  against  the  same  under  Ohio  laws,  by  a 
citizen  creditor  of  Smal,  the  question  decided  in  13  Mass.  146,  would 
have  been  presented  here  for  decision.' ' 

The  case  referred  to  is  Ingraham  v.  Geyer,  wherein  it  is  said  that 
"a  citizen  who  had  actually  seized  the  debt  by  attachment  before  it 
was  paid  to  the  assignee  would  be  protected  in  his  lien.,, 

In  the  same  discussion  is  also  cited  with  approval  the  leading  case 
of  Oliver  v.  Townes,  14  Mart.  (La.)  93,  wherein  the  exception  to  the 
rule  of  comity  is  thus  stated : 

"Where  the  laws  of  a  foreign  state  interfere  with  the  rights  of  cit- 
izens of  the  country  where  the  parties  to  the  contract  seek  to  enforce 
it,  as  one  or  the  other  must  give  way,  those  prevailing  where  the  relief 
is  sought  must  have  the  preference. ' ' 

So  in  the  case  of  Merchants  Nat.  Bank  v.  McLeod,  supra,  the  con- 
flict arose  over  mortgaged  property  coming  into  the  physical  possession 
of  a  Kentucky  receiver,  and  afterward  (being  temporarily  in  Ohio)  at- 
tached by  another  citizen  of  Kentucky.  The  court  in  decreeing  the 
paramount  right  of  the  receiver  by  virtue  of  the  mortgage  lien  and 
prior  physical  possession,  said: 

"The  attaching  creditor  acquired  no  right  or  interest  by  the  seizure, 
paramount  to  the  mortgages.  Had  it  appeared  that  an  interest  in  the 
property  was  acquired  by  the  seizure,  a  different  and  somewhat  difficult 
question  would  have  been  presented,  namely,  Would  the  Ohio  court 
retain  the  property,  until  this  interest  was  ascertained  and  protected? 
If  the  attaching  creditor  was  a  citizen  of  Ohio,  the  principle,  that  our 
courts  would  protect  its  own  citizens,  would  seem  to  apply,  but  treating 
the  mortgages  as  valid,  no  such  interest  existed,  or  could  be  acquired  by 
the  levy  of  the  attachment,  as  the  property  was  insufficient  to  pay  the 
debts  secured  by  the  mortgages." 

Again,  in  the  same  case  the  court  cite  what  is  stated  to  be  the  cor- 
rect rule,  namely : 

"  'It  (the  right  of  a  foreign  receiver  to  sue)  could  not  be  exercised 
in  such  foreign  jurisdiction  to  the  disadvantage  of  creditors  resident 
there,  because  it  is  the  policy  of  every  government,  to  retain  in  its  own 
hands  the  property  of  a  debtor,  until  all  domestic  claims  against  it  are 
satisfied.'  " 

In  considering  the  matter  from  the  standpoint  of  equity,  it  ap- 
pears: (1)  That  the  proceeding  in  Illinois  in  which  the  receiver  was 
appointed  was  not  a  voluntary  assignment  but  in  invitum  and  com- 
pulsory, at  the  instance  of  an  Illinois  creditor;  (2)  that  the  debt  claimed 
by  the  receiver  is  not  a  liquidated  one  but  an  amount  "subject  to  any 
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offsets  that  might  be  due"  to  the  debtor,  and  that  it  has  not  yet  been 
liquidated;  (3)  that  the  debt  due  the  present  plaintiff  accrued  before 
the  appointment  of  the  receiver  under  terms  of  liquidation  provided  for 
in  the  creation  of  the  debt,  the  carrying  out  of  which  terms  prevented 
an  earlier  filing  of  plaintiff's  action  and  hence  enabled  the  Illinois  cred- 
itor to  secure  the  receiver's  appointment  some  days  before  the  present 
suit  was  filed. 

Our  courts  would — and  should — readily  lend  aid  to  a  foreign  re- 
ceiver to  reduce  debts  or  other  property  in  this  jurisdiction  to  posses- 
sion; but  to  permit  a  receiver  who  has  taken  no  such  steps  in  his  own 
behalf  to  intervene  at  a  late  day  in  a  suit  already  in  progress  by  a  citi- 
zen of  our  own  state  upon  an  obviously  just  claim,  wherein  a  lien  has 
already  been  obtained  through  proper  enforcement  of  our  own  laws,  for 
the  purpose  of  defeating  these  rights  and  removing  the  property  already 
in  custody  out  of  reach  of  our  courts  into  a  foreign  jurisdiction,  re- 
quires a  very  much  stronger  showing  than  appears  or  can  appear  in  this 
instance.  It  must  appear  that  prior  to  the  local  attachment  the  prop- 
erty had  been  actually  reduced  to  physical  possession  as  in  Merchants 
Nat.  Bank  v.  McLeod,  supra;  or  that  the  foundation  of  the  attachment 
was  invalid,  as  in  Fuller  v.  Steiglitz,  supra;  or  that  at  least  there  is  a 
superior  equity. 

In  the  present  case  there  is  neither  legal  nor  equitable  ground  for 
permitting  the  intervention. 

The  question  has  been  decided  by  our  circuit  court  under  condi- 
tions even  more  favorable  to  the  receiver.  Wilson  v.  Gifford,  5  Circ. 
Dec.  680  (12  R.  597)  ;  see  also  Manhattan  Co.  v.  Steel  Co.  1  Dec.  286 
(31  Bull.  100) ;  Besuden  Co.  In  re,  5  Dec.  565  (7  N.  P.  538) ;  Parkin- 
son v.  Bank,  5  Dec.  Re.  317  (4  Am.  L.  Rec.  401). 

There  is  authority  for  permitting  a  receiver  to  intervene  as  the 
representative  of  the  defendant  to  see  that  his  rights  are  protected,  but 
that  is  not  the  purpose  of  the  present  application.  Matthar  v.  Conway, 
2  App.  Cas.  D.  C.  45. 

The  present  application  must  be  refused  and  it  is  so  ordered.  Leave 
to  file  cross  petition  denied. 
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FRANCHISE  — MUNICIPAL  CORPORATIONS  —  STREET  RAIL- 
WAYS. 

[Cuyahoga  Common  Pleas.] 
Woodland  Ave.  &  West  Side  St.  Ry.  v.  Cleveland  (City)  et  al. 

1.  Impaibixg  Contractual  Obligation  by  Subsequent  Ordinances. 

A  renewal  ordinance  granting  to  a  street  railway  company  the  right  to 
operate  upon  certain  streets  constitutes  a  contract  between  the  munici- 
pality and  the  company,  the  obligations  of  which  cannot  be  affected  by 
subsequent  legislation;  and  where  such  ordinance  provides  that  the 
street  railway  company  pave  between  the  rails  of  its  tracks  it  cannot, 
by  a  subsequent  ordinance,  be  required  to  pave  the  "devil  strip"  or  space 
between  double  tracks. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Street  Railways,"  §§  28-72; 
6  Cyc.  Dig.,  "Municipal  Corporations,"  §§  1O18-1028.— Ed.] 

2.  Extent  of  Obligation  to  Pave  between  Tracks. 

By  an  ordinance,  granting  a  renewal  franchise  to  a  street  railway,  pro- 
viding that  the  latter  shall  pave  its  tracks  between  its  rails  whenever 
the  street  is  improved,  the  obligation  of  the  company  is  to  pave  only 
between  the  rails  and  not  to  the  end  of  the  ties,  nor  does  a  provision 
in  such  grant  subjecting  it  to  future  legislation  of  the  municipality 
affect  the  contractual  rights  of  the  company  in  any  way  save  as  may  be 
necessary  by  police  regulation. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Constitutional  Law,"  §5  419-441. 
—Ed.] 

Application  for  injunction. 

HAMILTON,  J. 

The  case  of  the  Woodland  Avenue  and  West  Side  Street  Railway 
Company  against  the  City  of  Cleveland,  George  W.  Gardner,  mayor, 
and  J.  W.  Schmitt,  superintendent  of  police,  is  before  the  court  upon 
an  application  for  an  injunction. 

In  brief,  the  allegations  of  the  petition  are,  that  the  Woodland 
Avenue  and  West  Side  Street  Railroad  Company  is  the  successor  of  the 
Kinsman  Street  Railroad  Company,  which  was  chartered  many  years 
ago,  and  that,  in  1879,  on  the  expiration  of  the  charter  of  the  Kinsman 
street  road,  it  expiring  after  a  lapse  of  twenty  years  for  which  it  was 
originally  granted,  a  renewal  ordinance  was  granted,  and,  by  the  terms 
of  the  renewal  ordinance,  it  is  said  it  was  provided  that — 

"Whenever  it  shall  be  deemed  necessary  to  grade,  pave  or  improve 
any  of  the  streets  wherein  said  tracks  are  laid,  the  company  shall  be 
required  to  pave  any  part  or  all  of  the  track  between  the  rails  with 
gravel,  stone  or  other  pavement  as  the  council  may  deem  proper,  and,  if 
said  company,  after  reasonable  notice,  shall  fail  to  do  such  paving  at 
the  same  time  with  any  such  street  or  streets  being  so  improved  by  said 
city,  or  at  the  time  named  in  such  notice,  then  said  city  may  do  such 
paving  and  assess  the  cost  of  such  paving  against  said  company  in  the 
same  ordinance  with  the  property  owners  on  said  street,  or  by  a  sep- 
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arate  ordinance,  and  may  collect  the  amount  thereof  by  suit  or  other- 
wise, according  to  law,  and  said  company  is  also  required  to  keep  said 
pavement  in  constant  good  order ;  said  paving  and  repairing  to  be  done 
under  the  direction  of  and  to  the  acceptance  of  the  board  of  improve- 
ments." 

It  then  avers  that  it  has  at  all  times  complied  with  the  provisions 
of  the  ordinance  under  which  the  renewal  of  the  grant  was  effected. 

It  further  avers  that,  in  1889,  the  city  came  to  the  conclusion,  and 
so  expressed  itself  by  way  of  resolutions  and  ordinances,  again  to  pave 
Woodland  avenue  between  Wilson  avenue  and  East  Madison  avenue ; 
that  they  passed  the  necessary  ordinance  to  repave,  and  required  there- 
by the  plaintiff  company  to 'pave  between  the  rails,  and  assessed  upon 
the  property  owners  adjoining  this  street  sufficient  to  pay  for  the  im- 
provement, less  the  space  between  the  rails — that  is,  less  the  intersec- 
tion which  the  city  at  large  would  pave ;  that  the  money  was  paid  into 
the  treasury  by  the  property  owners,  and  that  the  plaintiff  company 
paved  its  tracks  as  required  or  substantially  did  so;  that  some -time  in 
June,  1890,  the  city  passed  another  ordinance,  by  which  they  amended 
the  assessing  ordinance,  and  therein  provided  *hat  this  street  railroad 
company  should  pave  not  only  its  track  between  its  rails,  but  should 
pave  what  is  known  as  the  "  devil  strip/ '  the  space  lying  between  its 
two  tracks. 

Against  this  action  of  the  council  they  protest,  and  insist  that,  by 
the  terms  of  the  contract  as  provided  in  the  renewal  ordinance,  they 
were  bound  only  to  pave  their  tracks  between  their  rails,  and  that  the 
city  has  no  authority  or  right  to  require  more  of  them;  this  renewal 
ordinance  being  an  ordinance  which  was  accepted  by  the  plaintiff  com- 
pany, and  was,  by  its  terms,  to  continue  in  force  for  twenty-five  years ; 
that  it  is,  therefore,  a  contract  between  the  city  and  this  plaintiff  com- 
pany, and  cannot  be  abrogated  by  the  city;  but  the  city  claimed  this 
right,  and,  having  passed  such  an  ordinance,  and  the  railroad  company 
refusing  either  to  pave  this  additional  strip  itself,  or  to  pay  the  cost 
and  expense  of  it  to  the  city,  the  city  then  passed  a  resolution  forfeiting 
the  rights  of  this  plaintiff  company  under  its  charter  or  under  the  ordi- 
nance renewing  its  rights,  until  such  time  as  the  company  should  com- 
ply, and  directed  the  mayor  to  issue  his  order  to  the  superintendent  of 
police  to  prevent  the  street  railroad  company  from  running  its  cars,  or 
in  any  manner  using  this  strip  of  ground  for  the  propelling  of  its  cars 
over  it  until  it  complied  with  the  provisions  of  this  ordinance  by  paving 
or  paying  for  the  paving  of  this  disputed  strip  of  ground. 

It  says  that  all  this  was  in  violation  of  the  rights  of  the  company, 
and  that  it  is  a  substantial  interference  with  the  contract  rights  of  this 
company;  interferes  with  its  business;  breaks  it  up,  and  interferes  with 
and  discommodes  the  patrons  of  this  railroad  company  who  are  in  the 
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habit  of  using  this  road  for  going  over  this  space  or  territory,  and  hence 
it  asks  an  injunction  at  the  hands  of  this  court  to  prevent  this  state  of 
things  from  continuing. 

The  city,  by  way  of  answer,  admits  that  there  was  a  renewal  ordi- 
nance in  1879  granted  to  this  company  or  to  its  predecessors;  admits 
the  passage  of  the  ordinance  of  1889,  for  paving  this  street ;  admits  the 
passage  of  the  ordinance  in  June,  by  which  it  required  the  plaintiff 
company  here  to  pave  this  "devil  strip,' '  so-called,  and  admits  the 
passage  of  the  resolution  by  which  it  seeks  to  forfeit  the  rights  of  the 
company  for  noncompliance  with  that  ordinance,  and  admits  the  taking 
possession  of  this  road  by  its  officers,  the  police  force  of  the  city,  and 
the  preventing  of  the  running  of  its  cars. 

It,  however,  denies  that  the  plaintiff  company  has  the  contract 
rights  which  it  claims,  and  expressly  claims  that  this  renewal  ordinance 
was  subject  to  the  general  railroad  ordinance  passed  for  the  government 
of  all  railroads,  and  that,  by  its  provisions,  and  by  the  provisions,  per- 
haps, of  the  ordinance  of  renewal  itself,  it  was  to  be  subject  to  all  fu- 
ture legislation  of  the  city  in  respect  to  that  road. 

They  further  say  that,  by  the  provisions  of  the  charter  of  1879,  on 
failure  to  comply  with  that  ordinance  and  with  the  former  general 
ordinances  the  city  reserved  to  itself  the  right  to  pass  a  resolution  de- 
claring a  forfeiture  of  the  rights  of  the  railroad  company  to  run  its 
road,  and  to  take  possession  and  prevent  the  exercise  of  its  rights. 

There  is  no  controversy  as  to  the  fact  that  they  did  pass  the  ordi- 
nance of  1889  for  the  repavement  of  this  street,  requiring  the  railroad 
company  to  pave  the  space  between  the  rails  of  its  tracks,  and  that  sub- 
sequently they  passed  this  requirement  that  it  do  more  than  that:  to 
wit,  pave  the  "devil  strip.' 9 

They  further  say  that,  whether  that  be  so  or  not,  there  was  a  settle- 
ment and  adjustment  of  all  this  controversy  between  the  city  and 
its  officers  and  this  plaintiff  company,  setting  out  that  there  was  still 
another  ordinance  passed  than  the  one  mentioned  in  the  petition,  to  wit, 
an  ordinance  just  prior  to  the  one  in  June,  which  required  the  paving 
of  the  tracks  themselves  and  the  "devil  strip,"  but  there  had  been  an 
ordinance  passed  just  prior  to  that  some  time, — April  21,  1890, — by 
which  the  city  required  it  to  pave  not  only  its  tracks  and  the  "devil 
strip,"  but  a  foot  outside  of  its  tracks,  making  a  space  of  sixteen  feet 
instead  of  fourteen  feet  as  was  finally  compromised  and  agreed  upon; 
and  that  that  being  the  condition  of  things,  a  law  having  been  passed 
on  April  21,  1890,  by  the  legislature  of  this  state,  authorizing  them  so 
to  tax  in  reference  to  these  pavements  all  railroad*  companies .  in  the 
city,  in  pursuance  of  that  authority,  they  passed  that  ordinance,  and, 
having  thus  passed  it,  that  the  railroad  companies  of  the  city  protested. 
That  ordinance  was  passed  not  only  in  reference  to  this  road,  but  an 
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ordinance  was  passed  in  reference  to  certain  other  roads  in  the  city,  re- 
quiring them  to  pave  sixteen  feet;  that  by  a  compromise  between  the 
owners  of  the  adjacent  property  and  the  city  authorities  and  this  rail- 
road company,  this  whole  subject  was  discussed  before  the  judiciary 
eoniinittee  and  the  committee  on  taxation,  and  it  was  agreed  that  the 
city  should  recede  from  its  demand  that  they  should  pave  sixteen  feet, 
and  might  pass. an  ordinance  with  their  assent  requiring  them  to  pave 
fourteen  feet.  The  other  railroad  companies  have  carried  that  out  in 
good  faith,  but  this  railroad  company  refuses  to  carry  out  this  agree- 
ment 

It  further  avers  in  its  answer  that  this  railroad  company  never  had 
an  ordinance  passed  giving  this  company  the  right  to  lay  its  track  from 
"Wilson  avenue  to  East  Madison  avenue;  that  there  was  no  ordinance- 
upon  the  subject  at  all,  and  they  possessed  no  right,  therefore,  to  cavil 
about  terms,  for  they  have  not  any  grant  at  all  over  that  road. 

There  is  a  general  denial  of  all  these  allegations  by  way  of  reply 
on  the  part  of  the  plaintiff. 

Then,  first,  as  to  this  failure  of  a  grant,  I  am  inclined  to  think 
that  there  has  been  a  recognition  by  the  city  of  the  right  to  lay  down 
its  tracks  and  to  use  them  from  Wilson  avenue  to  East  Madison  avenue. 
Some  years  ago  this  road  was  macadamized.  This  company  then  oc- 
cupied that  territory  by  its  rails.  It  then  paved,  or  bore  its  portion  of 
the  expense  of  paving  and  macadamizing  that  street  and  perhaps,  to 
the  full  extent  of  covering  the  track  and  this  " devil  strip."  That  was 
under  a  prior  ordinance.  It  was,  therefore,  a  recognition  by  the  city. 
The  city  again  recognized  it  when  it  passed  the  ordinance  in  J.889  by 
which  it  repaved  this  street,  requiring  it  to  bear  an  expense,  and  it  has 
recognized  it  all  the  way  through  by  every  one  of  these  ordinances,  and, 
in  the  provisions  of  the  renewal  ordinance,  I  find  there  was  a  reference 
to  this  very  territory,  for  they  undertook  to  describe  where  this  rail- 
road is  to  run,  and  they  get  it  onto  Woodland  avenue,  and  "thence 
through  said  avenue  to  Madison  avenue,  subject  to  the  following  condi- 
tions and  limitations.' 9  So  that,  it  is  contained  in  the  renewal  ordi- 
nance of  1879,  and  authority  is  granted  there  to  run  over  that  territory, 
so  that,  I  apprehend,  there  is  no  serious  difficulty  in  that  part  of  the  case. 

But,  coming  to  the  provisions  of  the  contract  itself,  it  is  said  that, 
by  this  renewal  ordinance  of  1879,  it  was  made  subject  to  the  future 
legislation  of  the  city. 

And  again,  in  Sec.  8  of  this  renewal  ordinance,  all  rights  vested 
in  the  city  council,  the  trustees  of  waterworks  and  gas  company  in  re- 
spect to  the  care  a'hd  improvement  of  the  streets  are  expressly  reserved, 
and  are  in  no*  wise  to  be  interfered  with  or  curtailed  by  this  grant. 

Again,  in  Sec.  14 : 

''That,  in  case  of  failure  by  neglect  or  otherwise  on  the  part  of 
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said  Kinsman  Street  Railroad  Company,  its  successors  or  assigns,  to 
perform  all  and  singular  the  conditions,  of  this  ordinance,  together  with 
all  and  singular  the  general  ordinance  and  the  future  ordinances  of  the 
city  in  relation  to  said  road,  the  privileges  hereby  granted  and  renewed 
shall  become  void  and  of  no  effect,  and  shall  cease  upon  the  adoption  of 
a  resolution  of  council  to  that  effect/ ' 

That  seems  to  be  a  provision  in  reference  to  the  enforcement  of  the 
ordinance.     That,  in  case  of  neglect  or  otherwise  on  the  part  of  this 
company,  its  successors  or  assigns,  to  perform  all  and  singular  the  con-   : 
ditions  of  this  ordinance,  then  what  may  be  done.    It  is  not  exactly  an  * 
enacting  clause,  expressly  reserving  in  so  many  words,  but  by  fair  im-  ; 
plication,  perhaps,  it  is  assumed  that  it  refers  to  the  former  ordinance 
and  makes  that  a  part  of  it. 

By  the  old  ordinance,  the  general  railroad  ordinance,  in  foroe  at 
that  time,  Sec.  1,  provides : 

(The  court  here  read  Sees.  1,  4,  13  and  14  of  said  ordinance.) 

Now,  if  it  be  true,  that  this  renewal  ordinance  places  them  under 
the  guidance  and  direction  of  the  general  ordinance  of  the  city,  the 
language  of  that  old  railroad  ordinance  is  certainly  broad  enough  to 
imply  and  to  carry  with  it  authority  for  the  city  to  do  all  they  seem  to 
have  done  or  required  in  this  case. 

Upon  the  subject  of  contract  relations,  there  can  scarcely  be  a  doubt 
that,  when  an  express  contract  is  made  between  the  city  and  a  railroad 
company,  in  reference  to  its  streets,  and  that  contract  is  accepted  by  the 
railroad  company  for  a  definite  period  of  time,  that  makes  a  contract 
that  is  inviolable,  and  must  be  recognized,  and  cannot  be  done  away 
with  simply  by  the  action  of  the  city,  unless  they  have  expressly  re- 
served to  themselves  rights  so  to  do. 

This  work  of  Elliott,  Roads  &  Streets  564,  holds  this  language: 
"It  is  the  prevailing  opinion  that  an  ordinance  is  an  irrevocable  con- 
tract when  it  is  accepted  by  the  company.' ' 

Again,  on  page  565 : 

"What  the  legislature  grants  to  the  street  railway  company  cannot, 
however,  be  taken  away  or  abridged  by  the  municipality." 

That  is  undoubtedly  true,  as  a  general  proposition  of  law. 

"That  the  contract  obligations  between  the  city  and  parties  occupy- 
ing the  streets  are  the  same  that  they  are  between  any  other  parties, 
and  yet,  there  are  certain  rights  which  the  city  may  legally  and  prop- 
erly reserve  to  itself,  and,  perhaps  certain  things  which  they  cannot  re- 
serve, to  wit,  the  governmental  care  and  control,  which  is  placed  in  the 
hands  of  the  city  as  a  representative  of  the  state  to  alienate  or  give 
away." 

That  is  undoubtedly  true. 

This  doctrine  of  contract  relation  has  been  recognized,  as  has  Been 
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said,  in  29  Ohio  St.,  but  there  was  an  express  provision  in  the  ordi- 
nance itself  that  there  should  be  a  contract  relation  existing  between 
them  and  their  rights  should  be  contract  rights,  yet  the  general  proposi- 
tion cannot  be  denied,  I  think,  that  the  obligations  of  the  contract  must 
be  regarded. 

Now,  the  question  is,  What  was  this  contract? 

It  is  perfectly  manifest  and  clear  that,  by  this  renewal  ordinance 
of  1879,  this  company  was  required  to  pave  the  tracks  between  its  rails. 
Some  argument  has  been  made  by  the  city  in  this  case,  from  the  lan- 
guage used,  that  it  might  reasonably  be  supposed  that  between  the 
tracks  meant  everything  occupied  by  the  company,  inasmuch,  for  in- 
stance, as  the  rails  are  laid  upon  ties  and  these  ties  extend  outside  of  the 
rails,  that  that  is  a  part  of  its  track,  and  that  a  fair  interpretation  of 
it  covers  the  whole  ground  which  they  use,  but  I  think  a  careful  perusal 
of  the  language  of  this  ordinance, — "its  tracks  between  its  rails,"  must 
exclude  anything  outside  of  them.  The  city  certainly  so  interpreted  it 
in  making  its  assessment,  and  that,  it  seems  to  me,  must  be  a  fair  in- 
terpretation of  it. 

Now,  when  this  original  assessment,  or  this  original  ordinance  was 
passed,  both  the  renewal  ordinance  and  the  ordinance  assessing  for  this 
other  pavement,  the  track  between  its  rails,  the  general  law  of  this  state, 
as  passed  by  the  legislature,  recorded  in  Rev.  Stat.  2504  (Lan.  3769; 
B.  1536-187),  provided  that  the  city  of  Cleveland,  or  cities  generally, 
might  require  a  street  railroad  to  pave  its  tracks  between  its  rails,  and  that 
is  all  that  it  provided  for.  That  was  the  language  of  the  act,  and,  in 
pursuance  of  that  act,  as  it  then  stood  upon  the  statute  book,  this  re- 
newal ordinance  was  passed,  following  the  language  of  the  statute.  In 
pursuance  of  it,  this  assessment  ordinance  in  1889,  was  also  passed,  as- 
sessing the  company  for  the  pavement  between  the  rails  of  its  track, 
and  it  was  thought  necessary  to  go  to  the  legislature  before  anything: 
else  could  be  done,  and  get  an  act  passed  by  which  cities  were  empow- 
ered, or  this  city,  being  a  city  of  the  second  grade  of  the  first  class,  only 
was  empowered,  to  charge  railroads  with,  and  make  them  pay  for,  six- 
teen feet  of  this  space ;  that  the  railroad  and  the  city  could  agree  in  pur- 
suance of  this  general  act  when  it  was  passed.  The  old  general  railroad 
ordinance  here  that  I  have  read,  passed  prior  to  the  renewal  of  this 
ordinance,  and  under  which  it  is  claimed  that  they  are  now  operating, 
or  that  this  road  is  now  operating  by  the  terms  of  the  renewal  ordinance, 
provided  something  over  and  beyond  that  which  the  statute  at  the  time 
permitted  to  be  done,  to  wit,  sixteen  feet.  There  is  no  doubt  about  that, 
and  yet,  if  a  railroad  company  should  agree  with  the  city  to  adopt  that, 
that  being  a  subject  of  contract,  there  is  no  question  about  the  obliga- 
tion to  perform  just  that  thing,  but,  in  the  absence  of  any  agreement, 
upon  the  subject,  I  am  apprehensive  that  the  city  authorities  would 
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have  the  right  to  compel  it  to  pave  just  what  the  law  i>ermitted  them 
so  compel  them  to  pave,  but  that  the  act  itself,  the  ordinance,  went 
yond  the  limitation  of  the  law,  I  have  no  doubt,  at  that  time,  and  y 
it  is  as  I  say,  if  they  have  come  in  and  said  that  it  would  be  the  si 
ject  of  contract  relation,  they  must  abide  by  it. 

Now,  getting  back  to  the  contract  itself,  with  this  state  of  the  ia 
they  did  contract  when  they  renewed  this  ordinance  to  pave  the  trc 
between  the  rails  and  that  only.  This  contract  was  to  be  in  exister 
for  twenty-five  years,  and  I  am  inclined  to  think  that  that  is  all  th 
did  contract  for,  and  that  it  had  granted  a  contract  obligation,  notwit 
standing  the  language  of  the  general  ordinance,  that  future  legislati 
might  be  had  in  reference  to  this  road.  That  future  legislation  cou 
be  had  and  was  had  and  proper  to  be  had,  there  can  be  no  controvers 
in  reference  to  all  governmental  matters,  all  police  regulations  and  i 
sanitary  matters,  all  matters  as  to  how  many  cars  they  should  run  ai 
as  to  what  fare  they  should  charge ;  all  these  things  were  subjects  th 
the  city  might  properly  legislate  upon.  When  we  find  an  express  agre 
ment  as  to  how  much  of  this  track  shall  be  paved,  then,  notwithstandii 
the  general  ordinance,  the  old  one,  provided  for  a  greater  space,  it  seer 
to  me  that  that  must  control  in  the  case. 

Take  this  very  Sec.  14,  and  it  provides  that,  in  case  of  failure,  I 
neglect  or  otherwise,  on  the  part  of  said  Kinsman  Street  Railroad  Con 
pany,  its  successors  or  assigns,  to  perform  all  and  singular  the  cond 
tions  of  this  ordinance,  together  with  all  and  singular  the  general  ord 
nance  and  the  future  ordinances  of  the  city  in  relation  to  said  roa< 
the  privileges  hereby  granted  shall  become  null  and  void  on  the  passag 
by  the  council  of  a  resolution  to  that  effect. 

It  is  perfectly  patent  that  it  was  not  designed  that  they  shoul 
comply  with  both  of  those  ordinances,  one  requiring  sixteen  feet  an 
the  other  requiring  the  space  between  the  tracks,  ten  feet,  more  or  les 
and  it  was  not  intended  that  there  should  be  a  forfeiture  if  they  di 
not  comply  with  both,  two  inconsistent  things.  When  they  speciall 
legislate  as  to  how  much  they  may  or  shall  be  required  to  pave,  th 
language  being  "  whenever  it  shall  be  deemed  necessary  to  repave, 
then  they  shall  be  required  to  pave  so  much,  it  seems  to  the  court  tha 
that  is  conclusive  upon  the  city,  and  that  that  general  provision  doc 
not  apply  to  a  case  of  that  kind.  As  I  have  already  indicated,  it  was 
provision  beyond  what  the  law  would  permit  them  to  make,  in  the  at 
sence  of  an  agreement  at  the  time,  and,  it  seems  to  me  entirely  conclu 
sive  that  when  it  refers  to  the  future  legislation,  the  future  ordinance 
of  the  city,  it  is  in  reference  to  all  those  legislative  matters  such  as  go\ 
ernmental  matters,  police  and  sanitary  regulations,  regulations  as  t 
fare,  etc.,  and  all  those  things  necessary  to  come  within  the  scope  of  thi 
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future  legislation  that  is  referred  to,  and  there  can  be  but  one  conclu- 
sion to  be  arrived  at,  taking  the  whole  body  of  these  two  things  together, 
and  this,  that  they  did  agree  that  that  extent  and  that  only  should  be 
paved  by  this  railroad  company  for  the  space  of  twenty-five  years.  It 
may  or  it  may  not  have  been  a  good  contract.  That  is  a  matter  with 
which  the  courts  have  nothing  to  do.  Such  it  seems  to  the  court  Ihey 
have  done ;  have  made  such  an  agreement  in  view  of  all  these  facts. 

I  have  been  referred  here  to  numerous  ordinances,  dealing  not  only 
with  this  Kinsman  street  railroad,  but  with  the  West  Side  street  rail- 
road, under  which  certain  extensions  were  granted  and  certain  condi- 
tions imposed,  and  that  they  should  manage  these  extensions  in  pursu- 
ance of  these  ordinances.  I  da  not  see  that  they  affect  the  general  rights 
of  the  company  under  this  ordinance. 

In  reference  to  the  proposition  that  the  street  railroad  company 
cannot  be  interfered  with  and  stopped  by  the  city  authorities  in  this 
summary  manner,  I  do  not  believe  that  objection  is  well  taken.  If  I 
could  have  found  that  this  ordinance  was  subject  to  the  general  ordi- 
nance, and  subject  to  the  power  of  the  city  to  legislate  at  any  time  when 
it  saw  fit,  then  I  think  that  the  reservation  of  this  Sec.  14  and  the  pro- 
vision therein  made  that  they  could,  on  the  passage  of  a  resolution,  for- 
feit this  license  and  this  right  of  the  company,  it  would  be  perfectly 
legitimate  for  the  city  to  do  exactly  what  it  did  do,  for  they  were  right 
about  it,  notwithstanding  the  proposition  that  fyas  been  urged  here  that 
there  is  something  in  the  passage  of  this  act  after  the  ordinance  had 
been  passed  for  the  assessment;  that  it  was  then  a  pending  proceeding, 
and  that  a  legislative  act  or  expression  repealing  it,  etc.,  would  be  in- 
formal and  invalid,  and  could  not  affect  it.  I  do  not  think  they  were 
necessarily  a  party  to  that  proceeding,  and  with  this  reservation  ex- 
pressly contained  in  the  charter  that  they  might  do  this  thing,  that  that 
provided  just  exactly  what  the  city  could  do. 

There  is  only  one  remaining  subject,  and  that  is  one  upon  which 
the  court  has  had  more  doubt  than  any  other,  and  that  is  upon  the  sub- 
ject of  this  adjustment  and  settlement. 

If  this  railroad  company  made  a  stipulation  that  it  would  pave 
fourteen  feet,  and  another  ordinance,  1169,  passed  some  time  in  April, 
was  amended  and  changed  into  the  ordinance  known  as  1202,  by  which, 
instead  of  sixteen  feet,  it  was  required  to  pave  fourteen  feet,  and  it 
stood  by,  consenting  to  that,  waiting,  perhaps,  until  the  city  had  re- 
funded a  portion  of  this  fund  that  had  been  collected  of  the  property 
owners,  it  would  stand  in  no  position  to  come  into  a  court  of  equity 
now  and  say,  though  that  occurred,  that  it  was  not  legal,  and  therefore 
would  not  fulfill  it.  If  I  should  find  that  state  of  things  to  exist,  I 
should  dismiss  this  petition  at  once. 

How  stands  the  proof  in  reference  to  that?    It  is  said  that  these 
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two  committees  of  the  council  were  in  consultation,  in  joint  session,  and 
that  Mr.  Mulhern,  the  superintendent  of  this  railroad  company  came 
over;  that  the  council  of  the  railroad  was  also  present;  that  they  were 
objecting  to  the  legality  of  this  ordinance,  which  undertook  to  require 
the  company  to  pave  sixteen  feet;  that  the  property  owners  were  alsc 
there.  They,  of  course,  were  interested  in  it,  and  they  were  contending 
for  the  existence  of  the  ordinance  as  it  then  stood,  requiring  sixteen 
feet;  that  it  was  then  said  that,  if  fourteen  feet  was  the  measure  that 
they  should  pave,  there  would  be  no  objection  to  that,  and  they  would  £ 
proceed  and  do  it.  Now,  that  was  so  represented,  it  is  claimed,  to  this  i 
committee,  and  that  the  committee,  in  pursuance  of  that  arrangement, 
reported  an  ordinance  recommending  fourteen  feet  to  be  paved;  that 
the  city  solicitor,  it  is  said,  in  pursuance  of  such  an  understanding,  re- 
ported in  favor  of  making  the  space  fourteen  instead  of  sixteen  feet, 
thus  amending  the  ordinance,  and  stated  in  his  recommendation  to  the 
council,  officially,  that  it  had  been  agreed  upon  between  all  the  parties, 
and  that  the  council,  proceeding  on  that  supposition,  had  acted,  and 
passed  this  amended  ordinance,  requiring  fourteen  •  instead  of  sixteen 
feet  of  paving.  In  proof  of  that,  we  have  the  affidavits  of  some  six  or 
seven  parties,  property  owners,  the  chairman  of  this  joint  meeting,  Mr. 
Davidson,  and  an  assistant  city  solicitor,  who  was  present,  making  such 
a  statement  that  such  an  understanding  was  come  to;  that  Mr.  Mul- 
hern so  represented,  and  that  these  recommendations  were  made  upon 
the  strength  of  that  statement,  in  connection  with  the  same  thing  being 
gone  over  with  the  other  roads. 

On  the  other  side,  it  is  said  by  Mr.  Mulhern,  that  he  made  no  such 
statement;  that  the  most  he  did  say,  was,  he  was  there  and  counsel  for 
the  road  was  there,  protesting  against  it,  and  insisting  that  they  were 
not  bound  to  pave  but  ten  feet  instead  of  sixteen;  that  he  continually 
protested  about  it ;  that  after  the  committee  had  gone  into  secret  session  -  • 
and  came  out,  he  immediately  went  to  one  of  the  committee  and  asked 
what  had  been  done.  This  one  of  the  committee  to  whom  he  was  thus 
talking  responded  that  they  had  agreed  upon  a  compromise  of  fourteen 
feet.  Mr.  Mulhern  then  immediately  said  to  him  that  the  road  would 
contest  that,  in  his  opinion.  We  have  the  affidavit  of  that  member  of 
the  committee,  who  says  that  that  took  place.  Mr.  Mulhern  did  so  state 
to  him.  The  most  that  Mr.  Mulhern  says  he  did  do  about  it  was,  that 
when  this  matter  was  upon  its  passage  in  the  council,  somebody  asked 
him  if  he  was  going  to  contest  it,  and  he  said  "No,"  believing,  as  he 
supposed,  that,  it  having  been  thus  recommended  and  talked  over,  they 
would  pass  it  anyhow,  but  it  was  always  the  intention  of  his  road,  so 
far  as  he  knew,  to  contest  the  legality. 

We  have  the  affidavit  of  Mr.  Mulhern  also  upon  the  subject  that  he 
had  no  authority  to  make  such  a  compromise;  had  been  instructed  ex- 
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actly  the  reverse  all  the  time.  We  have  the  affidavit  of  Mr.  Hanna,  the 
^president  of  the  road,  Mr.  Emery,  the  vice  president  of  the  road,  Mr. 
Hanna,  the  secretary  of  the  road,  and  all  of  them  say  that  Mr.  Mul- 
hern's  duties  do  not  lie  in  that  direction  at  all;  he  had  no  authority 
whatever  about  it,  and  that  they  had  instructed  their  counsel  at  all  times 
to  contest  the  validity  of  this  matter  to  make  them  pave  more  than  the 
original  ordinance  required,  to  wit,  ten  feet.  We  have  also  the  affidavit 
of  two  of  the  judiciary  committee.  They  say  there  was  no  understand- 
ing, so  far  as  they  know;  heard  no  such  thing;  no  such  agreement  was 
made  so  far  as  it  came  to  their  knowledge.  We  have  two  of  the  tax 
committee,  who  were  in  joint  session  at  the  same  time,  who  also  testify 
to  the  same  thing. 

While  it  is  entirely  unsatisfactory  to  test  questions  of  fact  upon 
affidavits,  without  having  the  witnesses  before  you  and  subjected  to  a 
cross-examination,  I  have  come  to  the  conclusion  that  I  cannot  find,  in 
view  of  all  the  facts  in  this  case,  that  there  was  a  definite  understand- 
ing and  an  authorized  understanding  made  by  which  they  consented  to 
this  compromise  and  arrangement.  It  may  be,  that  they  have,  done  so. 
When  the  witnesses  are  gotten  into  this  court,  when  the  facts  can  be 
developed  as  they  really  are,  then  perhaps  we  can  find  out  what  the  real 
fact  is;  but  it  is  a  question  for  the  city  to  establish  that  the  burden  is 
upon  it  to  prove  that  this  settlement  and  this  adjustment  was  made.  I 
am  unable  to  say  that  that  has  been  so  established  by  the  evidence. 

It  is  said  here  that  this  railroad  company  took  out  a  permit  to  do 
this  work  under  this  ordinance,  and  that  it  did  clear  up  a  space  sub- 
stantially covering  not  only  the  fourteen  feet,  but  the  sixteen  feet. 
They  were  required  to  move  the  tracks  and  confess  to- that  themselves; 
that  they  went  down  to  the  city  civil  engineer  for  a  permit,  and,  when 
they  asked  for  it,  he  issued  one,  saying  they  should  pave  the  "devil 
strip"  as  well  as  between  the  rails.  Of  course,  that  was  wholly  unneces- 
sary. If  he  had  simply  said,  and  perhaps  all  that  he  could  say  about 
it  was  to  give  them  a  permit  to  pave  in  accordance  with  the  ordinances, 
just  what  they  required,  he  could  not  interpose  anything  in  it  that  was 
not  in  the  ordinances  themselves.  Well,  upon  that  being  placed  in  it, 
they  objected  and  would  not  take  the  permit,  whereupon  the  civil  en- 
gineer struck  out  the  words  "devil  strip, "  and  they  took  it  in  that 
shape,  and  went  on  to  do  this  work.  They  were  required  to  move  these 
tracks  in  advance  of  the  paving.  The  only  bearing  that  that  can  pos- 
sibly have  had  upon  the  rights  of  the  city,  whether  he  did  or  did  not 
strike  out  is  to  throw  light  upon  the  contention  here  as  to  whether  there 
was  a  settlement  or  not,  showing  that  at  that  date  they  were  contesting, 
and  that  all  the  time  they  were  contesting,  the  right  of  the  city  to.  re- 
quire them  to  pave  more  than  the  ten  feet.  All  he  was  required  to  do 
was  to  give  them  a  permit  to  put  it  down  under  the  ordinance,  what- 
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ever  the  ordinance  required,  and  it  certainly  did  not  affect  the  rights 
of  the  city,  one  way  or  the  other. 

It  is  said  further  that  they  dug  out  a  large  space  from  between  the 
tracks.  It  is,  at  any  rate,  described  as  all  dug  up,  and  that  they  did 
this  in  pursuance  of  this  arrangement  to  lay  down  this  track;  that 
shows  the  fact  that  they  so  understood  it.  We  have  not  had  very  much 
testimony  as  to  the  condition  of  that.  We  have  had  some  statements, 
pro  and  con,  that  the  waterworks  commissioners  did  it,  laying  down  a 
pipe,  and,  on  the  other  hand,  that  they  did  not  have  anything  to  do  with 
it;  that  they  laid  it  down  outside  of  the  "devil  strip"  entirely.  We 
have  not  had  any  evidence  on  that  subject  that  the  court  can  take  ac- 
tion upon.  But,  it  is  contended,  at  least,  that  they  disturbed  the  "devil 
strip"  and  they  say  that  they  did  not  think  it  necessary  to  put  that  in 
repair  again  because  the  paving  contractor  was  following  them  up; 
therefore  there  is  no  requirement  for  us  to  put  it  back.  If  it  was  a 
question  as  to  whether  he  had  torn  up  the  street,  and  were  obliged  to 
put  that  back  again  in  the  condition  in  which  we  found  it,  we  would 
undoubtedly  do  it,  but  that  is  not  the  question  here;  the  question  is, 
whether  we  are  required  to  pave  this  strip. 

Now,  in  view  of  these  facts — I  have  gone  over  it  at  much  greater 
length  than  I  had  anticipated  I  should  do  when  I  started  to  give  my 
views  on  this  matter,  but  it  seems  to  have  been  necessary  to  go  over  a 
good  deal  of  ground  here — I  have  finally  come  to  the  conclusion  that 
a  temporary  injunction  must  be  granted  in  this  case,  and  such  will  be 
the  entry. 


GUARDIAN  AND  WARt>— INFANTS— PARTITION. 

[Hamilton  Common  Pleas,  May  29,  1907.] 
Anna  Murr,  an  Infant,  v.  Wm.  C.  Murr  et  al. 

Duty  of  Guardian  Ad  Litem  in  Partition  Suit. 

It  is  the  duty  of  a  guardian  ad  litem  in  a  partition  suit  to  investigate  the 
appraisement  of  the  property,  before  one  of  the  partitloners  will  be 
permitted  to  buy  it  in  at  the  appraised  value;  and  when  such  a  guardian, 
a  son  of  partitloners'  attorney  and  appointed  at  his  suggestion,  so  neglects 
to  look  after  the  interests  of  his  ward,  and  the  property  is  bought  by 
one  of  the  partitloners  at  its  appraised  value  and  it  is  soon  afterwards 
sold  at  a  greatly  increased  price,  and  the  proceeds  are  distributed  among 
the  adult  partitloners  Ignoring  the  Infants,  the  partitloners  will  be 
held  accountable  to  the  minors  for  their  interests,  as  such  transactions 
win  be  held  to  be,  at  least,  constructively  fraudulent. 

[For  other  cases  in  point,  see  5  Cyc.  Dig.,  "Infants,"  §§  231-238.— Ed.] 

Jost  Murr  died  intestate  in  1900,  leaving  Caroline  Murr,  his  widow, 
and  five  adult  children.  The  estate  consisted  of  two  pieces  of  realty  with 
only  one  of  which  we  are  concerned  in  this  case. 
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In  1901,  Louis  J.  Murr,  one  of  the  sons,  died  intestate,  leaving  a 
widow,  Anna  L.  Murr,  and  three  children. 

Caroline  Murr,  as  the  administratrix  of  Jost  Murr,  brought  a  suit 
in  the  Hamilton  county  probate  court  in  July,  1902,  to  sell  the  real  es- 
tate to  pay  debts  but  such  suit  was  dismissed  by  her  on  October  3,  1902, 
and  one  of  the  sons  of  Jost  Murr  through  the  same  attorney  who  rep- 
resented the  administratrix  on  the  same  day,  to  wit,  October  3,  1902, 
brought  a  suit  in  partition  in  the  common  pleas  court  of  Hamilton 
county  asking  for  a  partition  of  all  the  real  estate  of  which  Jost  Murr 
died  seized.  The  surviving  adult  children  of  Jost  Murr  all  entered 
their  appearance  in  said  partition  case  and  filed  answers  joining  in  the 
prayer  of  the  petition.  They  were  represented  by  the  same  counsel  who 
represented  the  plaintiff  and  had  represented  the  administratrix. 

Anna  L.  Murr,  the  widow  of  Louis  J.  Murr,  son  of  Jost  Murr,  and 
the  three  minor  children  of  Louis  J.  Murr  were  duly  served,  but  wer^ 
not  represented  by  any  counsel  of  record,  until  at  the  suggestion  of  the 
attorney  for  the  plaintiff  in  the  partition  proceeding,  the  son  of  such 
attorney  was  appointed  guardian  ad  litem  for  said  minors.  Such  guard- 
ian filed  the  usual  answer* 

When  the  case  was  ripe  for  a  partition  decree  the  attorney  for  the 
plaintiff,  who  also  represented  all  the  adult  children  of  Jost  Murr,  sug- 
gested the  names  of  the  commissioners  in  partition,  and  the  decree  of 
partition  was  duly  entered. 

The  property  in  question  was  appraised  at  $3,023.78,  subject  to  a 
charge  of  $100  per  year  as  the  estimated  value  of  the  dower  of  the  widow 
of  the  intestate.  It  is  located  at  the  northeast  corner  of  Shillito  street 
and  the  C,  L.  &  N.  railway. 

Jost  Murr  shortly  before  his  death  had  given  an  option  on  the  prop- 
erty at  $10,000,  but  the  prospective  purchaser  having  died  shortly  after 
receiving  such  option,  the  option  passed. 

In  addition  to  the  value  which  the  property  possessed  as  then  used, 
it  had  a  value  as  railroad  property  or  as  property  valuable  for  a  manu- 
facturing plant  by  reason  of  its  location.  The  widow  and  the  adult 
children  of  Jost  Murr  had  knowledge  that  such  property  had  always 
been  held  by  their  father  at  a  value  of  about  $10,000. . 

After  the  commissioners  in  partition  made  their  report,  one  of  the 
adult  children  of  Jost  Murr  elected  to  take  the  property  at  the  appraised 
value  and  such  property  was  confirmed  to  him  in  accordance  with  said 
election  and  a  deed  duly  executed  by  the  sheriff. 

The  widow  and  adult  children  of  Jost  Murr  receipted  for  their 
share  of  the  proceeds  at  the  sheriff's  office  without  receiving  any  money, 
and  the  only  money  that  was  paid  in  by  the  heir  electing  to  take  was 
the  costs,  the  dower  interest  of  Anna  L.  Murr,  widow  of  Louis  J,  Murr, 
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and  an  amount  representing  the  interest  of  the  estate  of  Louis  J.  M 
which  amount  was  ordered  paid  to  his  administrator. 

In  July,  1903,  after  the  decree  of  distribution  in  the  partition  c 
two  of  the  minor  children  of  Louis  J.  Murr,  deceased,  were  killed,  h 
ing  only  one  surviving,  to  wit,  Anna  Murr,  the  plaintiff  in  this  case. 

The  guardian  ad  litem  of  the  minors  in  the  partition  proceed 
did  nothing  whatever  in  the  partition  proceedings,  except  to  file 
formal  answer. 

About  five  months  after  the  decree  of  confirmation,  an  option  ^ 
given  by  the  adult  heir  who  had  taken  the  property  for  the  sum 
$8,000.  The  party  taking  such  option,  representing  the  railroad  c< 
pany,  promptly  accepted  the  proposition  and  soon  thereafter  a  d 
was  duly  executed  conveying  the  property  for  the  consideration 
$8,000. 

The  widow  of  Jost  Murr  and  his  adult  children,  of  whom  the  pa 
electing  to  take  the  property  in  the  partition  proceeding  was  one,  tl 
met  and  without  regard  to  the  fact  that  one  of  such  adult  children  t 
the  sole  owner  of  the  property  subject  to  the  dower  interest  of  1 
mother,  the  $8,000  was  divided  by  giving  Caroline  Murr,  the  widow 
Jost  Murr,  $2,000,  she  having  released  her  dower  interest  when  the  s, 
was  made  to  the  representatives  of  the  railroad  company,  and  to  each 
the  four  surviving  adult  children  of  Jost  Murr  the  sum  of  $1,500.  T  • 
widow  and  surviving  minor  child  of  Louis  J.  Murr  were  ignored. 

J.  T.  Harrison,  for  plaintiff. 

J.  J.  Gasser  and  Spatigenberg  &  Spangenberg,  for  defendant . 

HUNT,  J. 

The  appointment  of  a  guardian  ad  litem  in  a  partition  proceedii  \ 
is  not  a  mere  form.  It  is  the  duty  of  a  guardian  ad  litem  to  bring  tl  i 
rights  of  his  ward  under  the  consideration  of  the  court  for  decisio  i 
Long  v.  Mulford,  17  Ohio  St.  485  [93  Am.  Dec.  638]. 

The  duty  of  a  guardian  includes  an  investigation  by  him  of  tl  < 
value  of  the  property  before  one  of  the  parties  to  such  a  proceeding  i 
permitted  to  take  the  property  at  the  appraised  value. 

In  the  jpartition  proceeding  now  under  examination  the  plaintiff  i 
attorney  was  the  only  active  attorney  in  the  case.  He  represented  a 
the  parties  to  such  proceeding  capable  of  selecting  an  attorney  excej 
the  widow  of  Louis  J.  Murr,  who  never  filed  any  answer.  He  suggeste : 
the  guardian  ad  litem  and  the  commissioners  in  partition.  He  was  th» 
only  attorney  of  record,  and  exclusively  conducted  the  proceedings  fron 
beginning  to  the  end.  The  guardian  ad  litem  was  a  son  of  such  attorne; 
and  did  nothing  •whatever  in  the  interest  of  his  ward,  except  filing  th 
formal  answer #required  by  the  statute.  The  adult  coparceners,  partie 
in  suck  proceeding,  knew  the  character  of  the  property  and  that  amon| 
themselves  as  family  knowledge,  it  was  considered  to  be  worth  consid 
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erable  more  than  the  appraisement.  Within  a  few  months  after  the 
property  was  taken  by  one  of  them  at  the  appraised  value,  it  was  sold 
by  the  party  taking  it  at  more  than  double  the  appraised  value  and  the 
consideration  so  obtained  was  divided  among  them  as  if  the  property 
had  been  owned  by  all  the  adult  coparceners.  Such  adult  parties  and 
coparceners  must  necessarily  be  charged  with  knowledge  of  what  their 
attorney  did  even  though  done  in  good  faith,  and  of  the  absolute  failure 
of  the  guardian  to  bring  the  interests  of  his  wards  to  the  proper  consid- 
eration of  the  court,  and  must  be  charged  with  being  instrumental  in 
causing  such  action  or  rather  want  of  action  by  such  guardian  ad  litem. 
Although  there  was  no  actual  conspiracy  among  the  adult  parties  in 
the  partition  proceeding  to  defraud  the  minor,  such  partition  proceed- 
ing is  at  least  constructively  fraudulent  as  to  such  minor,  and  such 
adult  parties  to  the  extent  that  they  have  severally  profited  by  such 
partition  proceeding  are  accountable,  to  such  minor  to  the  extent  of  the 
minor's  interest  in  said  property. 


CRIMINAL  LAW— INTOXICATING  LIQUORS. 

[Franklin  Common  Pleas,  July  29,  1901.] 
W.  F.  Volk  v.  Westerville  (Vil,.). 

1.  Mayor  Overruling  Motion  for  Change  of  Venue  Propf.r  where  no  Other 
Person  was  Authorized  to  Try  Case. 

In  a  prosecution  for  unlawfully  keeping  a  place  where  intoxicating  liquors 
are  sold  at  retail,  it  is  not  error  for  a  mayor  before-  whom  the  case  is 
brought  to  overrule  a  motion  for  change  of  venue,  made  on  the  ground 
that  he  is  a  material  witness  in  the  case,  where  it  does  not  affirmatively 
appear  from  the  record  that  there  was  any  authorized  officer  or  person  to 
whom  the  case  could  have  been  legally  sent  for  trial. 

2.  Affidavit  not  Bad  for  Duplicity. 

An  affidavit  is  not  bad  for  duplicity  in  such  a  case,  because  it  charges  sev- 
eral distinct  offenses  of  the  same  kind  requiring  punishments  of  like 
nature;  and  the  discretion  of  the  trial  court  in  overruling  a  motion  to 
require  the  prosecution  to  elect  upon  which  count  it  will  proceed  will  not 
be  interfered  with,  unless  it  appears  that  it  was  exercised  to  the  manifest 
injury  of  the  defendant 

3.  Single  Sale  Sufficient  to  Establish  Charge  of  Keeping  Place. 

Proof  of  a  single  sale  is  sufficient  to  establish  the  charge  that  the  defendant 
did  unlawfully  keep  a  place  where  intoxicating  liquors  were  sold. 

4.  Evidence  Ruled  on  Cross-Examination  Brought  out  by  Other  Witnesses 
Saves  from  Error. 

The  per  diem  which  the  prosecution  has  agreed  to  pay  its  witnesses,  in  ad- 
dition to  the  fees  which  they  will  receive  under  the  statutes,  is  a  proper 
subject  of  cross-examination;  but  where  the  fact  of  an  agreement  to  pay 
a  per  diem  and  the  amount  thereof  is  subsequently  disclosed  by  the 
testimony  of  other  witnesses,  it  is  not  likely  that  injustice  resulted  from 
the  sustaining  of  an  objection  to  that  line  of  examination,  and  a  reversal 
of  the  judgment  will  not  be  granted  on  that  ground. 
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Error  to  mayor's  court  of  Westerville. 

Q.  H.  Stewart,  for  plaintiff  in  error. 

G.  L.  Stoughton,  for  defendant  in  error. 

EVANS,  J. 

On  November  28,  1900,  the  plaintiff  in  error,  Volk,  was  found 
guilty  in  the  mayor's  court  of  Westerville  of  unlawfully  keeping  a  place 
where  intoxicating  liquors  were  unlawfully  sold  at  retail,  as  charged 
in  the  first,  second  and  third  counts  of  the  affidavit  filed  in  said  mayor's  : 
court;  and  on  December  6,  1900,  said  mayor's  court  by  reason  of  said  * 
convictions,  for  each  of  said  three  separate  and  distinct  offenses  sen-  • 
tenced  said  Volk  to  pay  a  fine  of  $150  and  costs  of  prosecution,  making 
in  all  $450  and  costs.     ' 

The  case  is  here  on  error  and  this  court  is  asked  to  reverse  the  said 
judgment  and  sentence  for  various  reasons  assigned  in  the  petition  in 
error.  Such  of  these  alleged  errors  as  appear  to  be  relied  upon  chiefly 
will  be  briefly  alluded  to  in  this  opinion. 

November  23,  1900,  Volk  filed  a  motion  for  a  change  of  the  place  of 
trial  of  the  case  for  the  reason  that  the-  mayor  was  a  material  witness 
for  him  and  that  without  his  testimony  he  could  not  safely  go  to  trial. 
This  motion  the  mayor  overruled,  and  Volk  excepted.  It  is  now  insisted 
that  in  such  ruling  the  mayor  erred.  Volk's  counsel  relied  on  Rev. 
Stat.  6529  (Lan.  10106),  as  authority  for  making  such  motion,  but  that 
section,  I  think,  is  not  applicable,  and  if  it  is  not  applicable  to  a  prosecu- 
tion before  the  mayor  for  a  violation  of  a  village  ordinance,  it  seems  that 
there  is  no  legislation  authorizing  the  mayor  to  entertain  such  motion. 

Revised  Statute  1744  (Lan.  3256;  B.  1536-773),  provides  that  the 
mayor,  within  the  corporate  limits,  ''shall  have  all  the  jurisdiction  and 
powers  of  a  justice  of  the  peace  in  all  civil  caSfcs."  "He  shall  have  jur- 
isdiction in  criminal  cases  as  hereinafter  provided."  My  attention  has 
not  been  called  by  the  learned  and  diligent  counsel  in  this  case  to  any 
legislation,  nor  have  I  found  any  in  the  municipal  code,  or  elsewhere  in 
the  statutes  of  Ohio,  whereby  said  Rev.  Stat.  6529  (Lan.  10106)  is  made 
applicable  to  prosecution  before  mayors  for  the  violation  of  ordinances. 
My  attention  is  called  to  the  latter  part  of  Rev.  Stat.  1837  (Lan.  3371; 
B.  1536-773a),  which  provides  that: 

"In  cities  having  no  police  judge,  in  the  absence  or  during  the  dis- 
ability of  the  mayor,  he  may  designate  a  justice  of  the  peace  to  perform 
his  duties  in  criminal  matters,  which  justice  shall,  during  the  time,  have 
the  same  power  and  authority  as  the  mayor." 

But  this  provision  is  by  its  terms  restricted  to  cities  having  no 
police  judge.  It  is  probable  that  this  provision  was  not  extended  to 
villages  because  of  the  provisions  in  Sec.  1831  Rev.  Stat,  (repealed  96 
O.  L.  96).     This  section  authorizes  the  council  in  villages,  upon  the 
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mayor's  recommendation,  to  appoint  a  police  justice  who  shall  have 
"concurrent  jurisdiction  of  all  prosecutions  for  violations  of  ordinances 
of  the  corporation  or  city,  with  full  power  to  hear  and  determine  the 
same.,, 

The  record  is  silent  as  to  whether  there  is  any  such  officer  as  "police 
justice' '  in  the  village  of  Westerville,  and  hence  I  must  consider  the 
case  as  if  there  were  none.  As  it  does  not  affirmatively  appear  from 
the  record  that  there  was  any  authorized  officer  or  person  to  whom  said 
cause  could  have  been  legally  sent  for  trial  by  said  mayor,  this  court 
cannot  conclude  that  he  erred  in  overruling  said  motion. 

2.  The  defendant  filed  a  motion  to  quash  the  affidavit  filed  before 
said  mayor,  November  12,  1900,  for  the  reason  that  the  affidavit  is  bad 
*  for  duplicity,  and  upon  its  face  charges  three  separate  and  distinct,  in- 
dependent and  disconnected  offenses  against  the  ordinance  referred  to 
in  said  affidavit.  This  motion  ^vas  argued,  submitted  and  overruled, 
and  Volk  excepted.  Volk  also  filed  a  motion  to  require  the  village  to 
elect  upon  which  of  said  charges  it  would  proceed  to  trial;  the  mayor 
overruled  said  motion,  and  Volk  excepted. 

In  prosecutions  for  misdemeanors  several  distinct  offenses  of  the 
same  kind,  requiring  punishments  of  like  nature,  may  be  joined  in  sep- 
arate counts  of  the  same  pleading.  10  Enc.  PI.  &  Pr.  549.  The  trial 
court  may  in  its  discretion  sustain  a  motion  to  require  the  prosecution 
to  elect  upon  which  count  it  will  proceed,  or  the  court  may  overrule 
such  motion,  in  the  exercise  of  its  discretion,  and  its  action  thereon,  as 
a  general  rule,  will  not  be  interfered  with,  unless  the  discretion  has  been 
to  the  manifest  injury  of  the  defendant.  10  Ency.  PI.  &  Pr.  551;  State 
v.  Bailey,  50  Ohio  St.  636,  640  [36  N.  E.  Rep.  233]'. 

In  Bailey  v.  State,  4  Ohio  St.  440,  it  is  held,  "  Whore  an  indictment 
charges  two  or  more  offenses,  arising  out  of  distinct  and  different  trans- 
actions, the  court  trying  the  cause  may  require  the  prosecutor  to  elect 
upon  which  count  he  will  proceed ;  but  the  action  of  the  court  in  this 
'  respect,  being  a  matter  of  discretion,  can  furnish  no  ground  for  a  writ 
of  error,"  unless  there  be  an  abuse  of  discretion.  State  v.  Bailey,  supra; 
see  Eldredge  v.  State,  37  Ohio  St.  191. 
\  It  is  not  manifest  from  the  record  that  in  the  overruling  of  said 

^  motion  Volk  was  embarrassed  or  injured  in  making  his  defense. 
£  3.     It  is  also  insisted  that  evidence  did  not  show  that  the  said  Volk 

,?  did  unlawfully  keep  a  place  where  intoxicating  liquors  were  sold  at  re- 
tail, and  also,  that  if  the  evidence  did  not  show  that  he  did,  that  he  could 
not,  under  the  charges  in  the  affidavit,  be  found  guilty  of  more  than  a 
single  offense. 

Volk  v.  Westerville  (Vil.),  an  unreported  case  decided  by  the  cir- 
cuit court  of  this  county  about  a  year  ago,  is  an  authoritative  decision 
which  this  court  should  follow.    In  that  case  it  appears  from  the  written 
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opinion  of  the  court  delivered  by  Sullivan,  J.,  that  the  court  held    I 
proof  of  a  single  sale  was  sufficient  without  proving  a  series  of  sale 
constitute  the  offense  charged,  that  the  defendant  did  unlawfully     i 
a  place  where  intoxicating  liquors  were  sold  at  retail;  that  the  cas 
Miller  v.  State,  3  Ohio  St.  475,  477,  has  no  application  as  an  auth<  ■ 
to  the  case  at  bar.    With  this  decision  to  guide  me,  I  cannot  say  thai 
record  Before  me  shows  that  the  finding  and  judgment  of  the  maj  i 
court  is  contrary  to  the  law  or  the  evidence. 

4.  Nor  can  this  court  say,  in  the  light  of  Alliance  v.  Joyce,  49  <  '. 
St.  7  [30  N.  E.  Rep.  270],  that  the  ordinance  under  which  the  pros 
tion  was  had  is  void  because  providing  for  an  excessive  fine. 

5.  The  remaining  question  to  be  mentioned  in  this  opinion  re]  t 
to  the  rulings  of  the  mayor  as  to  the  admission  and  rejection  of  t  i 
mony.    The  question  here  is  whether  such  rulings  of  the  mayor  are 
roneous  to  such  an  extent  as  that  his  judgment  should  be  reversed.    '  ' 
question,  as  I  understand  it,  is  the  most  serious  question  appearing  n  : 
the  record.    Some  of  the  questions  put  to  the  witnesses  for  the  pros 
tion  on  cross-examination  as  to  how  much  money  they  had  received 
were  to  receive  for  their  services  and  testimony  in  the  ease,  were 
jected  to  by  counsel  for  the  prosecution  and  the  objections  were    ; 
tained  by  the  mayor.     Such  questions,  or  at  least,  some  of  them, 
mayor  should  have  required  the  witnesses  to  answer.     Thus,  for 
ample,  at  page  72  of  the  bill  of  exceptions,  these  questions  were  put 
defendant's  (Volk)  counsel  on  cross-examination  of  W.  A.  Allaman 

"Q.    Do  you  draw  your  pay  from  this  league  for  coming  here 
day? 

"A.    Yes,  sir. 

"Q.    Regular  per  diemt 

"A.    Yes,  sir. 

"Q.    How  much? 

"(Question  objected  to  by  plaintiff  as  immaterial;  objection  i; 
tained;  exception  by  defendant.)  " 

The  credibility  of  a  material  witness  is  always  in  issue  and  his 
terest,  if  any,  in  the  result  of  the  case  or  in  the  prosecution  may 
shown  by  cross-examination.  Hence,  it  seems,  some  of  the  witnej; 
like  Mr.  Allaman  were  to  be  paid  a  per  diem  for  attending  the  trial 
addition  to  the  fees  allowed  them  by  the  statutes  as  witnesses.  rl 
amount  of  such  per  diem  was  a  proper  subject  of  cross-examination,  n 
should,  when  proved,  be  considered  by  the  trial  court  as  a  proper  < 
cumstance  touching  the  witnesses*  credibility.  Such  a  circumstai 
might  be  entitled  to  but  little,  if  any  weight,  or  it  might  seriously  all 
the  witnesses'  credibility.  The  question  here  is  not  as  to  what  weij 
the  circumstances,  if  proven,  would  have  had,  but  the  question  goes 
the  right  of  the  defendant  to  investigate  and  show  to  the  court,  if 
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could,  that  the  witnesses  were  not  credible  but  were  influenced  by  some 
undue  or  improper  motive  or  consideration.  Proof,  however,  of  what 
per  diem,  or  pay,  the  several  witnesses  were  to  have,  appears  from  the 
testimony  of  other  witnesses  in  the  case,  and  for  this  reason  it  is  pTob- 
able  that  no  injustice  was  done.  Rev.  L.  P.  Johns  testified  that  Mr. 
Allaman  By  agreement  was  to  be  paid  a  per  diem  and  his  expenses ;  that 
he  was  to  have  three  dollars  a  day ;  that  he  had  been  paid  in  all  about 
thirty-five  dollars;  that  Alaman  could  employ  other  persons  (bill  of 
exceptions,  pages,  90,  91)  ;  the  others,  it  appears  from  the  testimony  of 
other  witnesses,  received  the  same  per  diem  and  expenses  as  Allaman. 

The  conclusion  reached  is,  that  the  petition  in  error  should  be  and 
is  dismissed  at  the  costs  of  the  plaintiff  in  error. 


EXECUTORS  AND  ADMINISTRATORS— STATUTE  OF  LIMITA- 
TIONS—SUBROGATION. 

[Hamilton  Common  Pleas,  May,  1907.] 
Frank  Eicher,  Admr.,  v.  Thomas  H.  Darby,  Admr.  De  Bonis  Non. 

1.  Subrogation  to  Administrator  to  Rights  of  Creditor,  when. 

The  payment  by  an  administrator  of  claims  against  the  estate  from  his 
own  funds  is  not  such  a  payment  as  precludes  the  filing  of  a  requisition 
for  the  disallowance  of  such  claims;  and  while  in  the  event  of  disallowr 
ance  the  administrator  becomes  subrogated  to  the  rights  of  the  creditors 
so  paid,  he  acquires  no  greater  rights  than  the  original  creditors  would 
have  had  as  the  holders  of  claims  which  had  been  allowed. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Subrogation,"  §§  30,  31. — Ed.] 

2.  Limitation  op  Claims  against  an  Estate. 

No  suit  by  holders  of  claims  which  have  been  allowed  is  necessary  to  pre- 
serve their  right  to  participate  in  the  assets  of  the  estate,  and  Rev.  Stat. 
6113   (Lan.  9652)  is  therefore  not  applicable  to  a  claim  which  has  been 
allowed   until  it  has  been  reconsidered  and  disallowed. 
[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Executors  and  Administrators/* 
S§   1374-1396.— Ed.] 

3.  Limitation  of  Action  on  Disallowed  Claim. 

Where  claims  against  the  estate  of  a  decedent  were  allowed  in  due  course 
by  the  administrator,  but  were  subsequently  disallowed  by  the  admin- 
istrator de  bonis  non,  a  suit  for  the  allowance  of  such  claims  can  be 
maintained  if  brought  under  Rev.  Stat.  6098  (Lan.  9637)  within  six 
months  after  their  rejection. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Executors  and  Administrators,'* 
SS   1397,   1398.— Ed.] 

[Syllabus  approved  by  the  court] 

Closs  &  Luebert,  for  plaintiff. 
J.  J.  Gasser,  for  defendant . 

HUNT,  J. 

The  facts  in  this  case  are  as  follows: 

Martin  Glenn  died  April  14,  1898.  His  estate  consisted  of  a  saloon 
and  grocery  conducted  in  a  building  owned  by  himself.     By  his  will 
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the  estate,  real  and  personal,  was  left  to  his  wife  for  her  life  or  widow- 
hood. The  will  was  probated  May  27,  1898,  and  the  widow,  Bridget 
Glenn,  was  appointed  executrix.  There  were  two  minor  children.  On 
June  17,  1898,  an  inventory  of  the  estate  was  duly  made.  The  inven- 
tory showed  grocery  and  saloon  fixtures  appraised  at  $492.98,  accounts 
due  the  estate  $297.52,  also  household  furniture.  The  household  furni- 
ture, grocery  and  saloon  fixtures  and  $500  in  cash  were  set  off  to  the 
widow  and  the  minor  children  for  their  first  year's  support.  The  inven- 
tory was  filed  on  July  13,  1898. 

Martin  S.  Glenn  had  his  life  insured  in  the  sum  of  $2,000,  payable 
to  Bridget,  his  wife,  and  upon  his  death  the  money  was  duly  paid  to 
his  wife.  In  addition  to  the  expenses  of  administration,  funeral  ex- 
penses and  widow's  allowance,  the  estate  of  Martin  Glenn  was  liable 
in  the  sum  of  abfcut  $1,143.62  for  business  debts  and  taxes.  All  these 
claims  except  her  own  first  year's  allowance  Bridget  Glenn  paid  from 
the  $2,000  insurance.  On  January  30,  1900,  Bridget  Glenn  filed  an  ac- 
count as  executrix  of  her  husband's  estate,  but  such  account  showed 
no  receipts  by  her,  although  she  had  collected  on  account  of  the  accounts 
inventoried  $166.72.  The  accounts  showed  disbursements  for  the  fu- 
neral expenses  and  sundry  administrative  expenses  amounting  in  all  to 
$264.15.  There  was  no  mention  made  in  said  account  of  the  other 
claims  which  had  been  paid  by  her  from  her  own  funds.  The  account 
was  confirmed  on  February  28,  1900. 

On  January  14,  1901,  Bridget  Glenn  died,  and  on  January  26, 
1901,  Prank  Eicher  was  appointed  as  her  administrator  and  gave  due 
notice  of  his  appointment.  Bridget  had  continued  the  grocery  and 
saloon  business,  and  when  she  died  she  left  about  the  same  amount  of 
business  debts  as  her  husband  had  left  when  he  died,  and  her  estate 
was  insufficient  to  pay  the  claims  against  it  by  about  the  amount  of  these 
business  debts.  Her  creditors  then  endeavored,  through  her  adminis- 
trator, to  charge  her  deceased  husband,  Martin's  estate,  with  the  claims 
which  Bridget  had  paid  from  her  own  money  and  with  the  unpaid 
$500  allowed  for  her  first  year's  support. 

On  April  23,  1902,  Thomas  Darby  was  appointed  administrator 
de  bonis  non  with  the  will  annexed  of  the  estate  of  Martin  Glenn,  and 
gave  notice  of  his  appointment  in  October,  1902.  Eicher,  as  adminis- 
trator of  Bridget  Glenn,  presented  to  Thomas  Darby,  administrator 
de  bonis  non,  a  claim  for  the  debts  of  Martin  Glenn  paid  by  Bridget 
and  for  the  $500  allowed  for  first  year's  support.  Such  claim  was 
allowed  by  Thomas  Darby,  and  on  April  1,  1903,  he  brought  a  suit  in 
the  protiate  court  to  sell  the  real  estate  of  Martin  Glenn  to  pay  such 
claim.  On  behalf  of  the  children  of  Martin  Glenn  a  requisition  was 
duly  filed  for  the  disallowance  of  the  claim  presented  to  Thomas  Darby 
by  Eicher,  administrator,  and  on  February  6,  1906,  a  bond  for  such 


Digitized  by 


Google 


782  SUPERIOR  AND  COMMON  PLEAS  COURTS.  [17 

Hamilton  Common  Pleas. 

disallowance  having  been  duly  filed,  such  claim  was  disallowed.  On 
February  2T,  1906,  this  suit,  being  a  suit  for  the  allowance  of  such 
claim,  was  brought.  Although,  as  stated,  a  suit  had  been  brought  by 
Thomas  Darby,  administrator  de  bonis  non,  in  the  probate  court  to 
sell  the  real  estate  of  Martin  Glenn,  such  suit  was  not  prosecuted  to  a 
judgment,  because  at  suit  in  the  meantime  had  been  brought  by  the 
Cincinnati  Interterminal  Railway  Company  to  appropriate  the  real 
estate  for  railroad  purposes.  This  appropriation  proceeding  was  duly- 
prosecuted  and  the  property  taken  for  the  sum  of  $10,750,  which 
amount  was  paid  into  court  and  has  now  been  all  distributed  except 
v  the  sum  of  $2,250,  which  is  held  by  Thomas  Darby,  administrator  de 
"-  bonis  non  of  the  estate  of  Martin  Glenn,  subject  to  such  order  of  dis- 
tribution as  in  a  proper  case  may  hereafter  be  made. 

The  record  evidence  introduced  in  this  case  shows  that  there  has 
been  a  good  deal  of  litigation  pertaining  to  the  issues  in  this  case,  in 
proceedings  wherein  such  issues  could  not  be  conclusively  determined, 
either  because  the  court  in  such  proceedings  had  no  jurisdiction  to  de- 
termine the  issue  or  because  necessary  parties  were  not  before  the  court. 
In  In  re  Estate  of  Bridget  Glenn,  No.  50242,  Hamilton  county 
probate  court,  an  attempt  was  made  to  have  the  issue  in  this  case  de- 
termined by  filing  exceptions  to  the  inventory  of  the  administrator  so 
as  to  require  him  to  include  as  assets  the  claims,  the  validity  of  which 
is  here  in  issue.  The  probate  court  although  having  power  to  order 
the  inclusion  of  such  claims  as  assets  in  the  inventory,  had  no  juris- 
diction in  such  proceeding  to  determine  the  validity  of  the  claims,  al- 
though all  the  parties  now  before  the  court  seem  to  have  taken  part 
in  the  hearing  of  such  exceptions.  On  appeal  from  the  order  of  the 
probate  court,  the  common  pleas  court  had  no  greater  jurisdiction  than 
the  probate  court.  The  order  of  the  probate  court  ordering  the  inclu- 
sion in  the  inventory  of  the  claim  or  claims  now  at  issue,  the  appeal 
to  the  common  pleas  court,  the  error  proceedings  to  the  circuit  court 
and  the  Supreme  Court  determine  nothing  so  far  as  determining  the 
validity  of  such  claims,  to  wit,  the  issue  in  this  case. 

In  the  case  of  Mary  F.  Glenn  et  al.  v.  Thomas  H.  Darby,  Admr. 
et  al,  No.  129906,  Hamilton  county  common  pleas,  and  in  the  appeal 
of  said  case  to  the  circuit  court  the  court  could  not  determine  the  valid- 
ity of  the  claim  now  at  issue  without  the  administrator  of  Bridget 
Glenn  being  a  party,  and  the  final  decree  in  such  cases  does  not  under- 
take to  determine  the  validity  of  the  claims  now  at  issue,  nor  if  valid 
as  a  claim  against  the  estate  so  far  as  affecting  assets  coming*  into'  the 
hands  of  the  administrator,  does  not  undertake  to  determine  whether 
such  claim  would  be  valid  as  against  the  proceeds  of  the  sale  of  real 
estate.  The  only  effect  of  the  judgment  in  Glenn  v.  Darby,  Admr.,  was, 
that  $2,250  being  part  of  proceeds  of  the  sale  of  real  estate  was  paid 


Digitized  by 


Google 


Dec.]  NISI  PRIUS  AND  GENERAL  TERMS.  783 

Eicher  v.  Darby. 

to  Thomas  Darby,  as  administrator,  to  be  distributed  as  might  there- 
after be  decreed  in  a  proper  proceeding. 

The  present  action  is  an  action  brought  by  the  plaintiff  for  the 
allowance  of  claims  amounting  to  $1,496.97  against  the  estate  of  Martin 
Glenn,  deceased.  The  claim  was  presented  to  the  defendant  admin- 
istrator and  disallowed  by  him  pursuant  to  a  requisition  and  bond  filed 
by  the  heirs  and  devisees  of  Martin  Glenn,  deceased.  The  claim  con- 
sists of  $500  allowed  to  Bridget  Glenn  for  her  first  year's  allowance, 
$1,407.77  for  claims  against  her  husband  paid  by  her  less  $298.47  paid 
to  the  plaintiff  by  the  heirs  of  Martin  Glenn.  The  claim  of  $1,407.77 
is  made  up  of  two  amounts,  to  wit :  $264.15,  shown  by  the  account  of 
Bridget  Glenn,  as  executrix  of  her  husband,  to  have  been  paid  by  her, 
and  $1,143.62,  the  amount  of  claims  against  her  husband's  estate  which 
she  paid,  and  which  she  did  not  include  in  her  account.  There  is  a  fur- 
ther credit  upon  said  claim  to  the  extent  of  $166.72  by  reason  of  assets 
of  the  estate  of  Martin  Glenn,  collected  by  Bridget  Glenn,  and  not 
accounted  for  by  her.  In  so  far  as  it  is  material  as  to  which  items  of 
the  claims  sued  upon  such  credit  should  be  applied,  the  fact  that  the 
widow's  allowance  is  a  preferred  claim  would  make  such  credit  a  credit 
upon  the  widow's  allowance. 

In  this  case  neither,  the  heirs,  devisees  or  any  third  persons  have 
been  injured  in  any  way  by  what  was  done  or  omitted  to  have  been  done 
by  the  widow  as  executrix  of  Martin  Glenn.  On  the  contrary  the  heirs 
and  devisees  were  benefited  by  what  she  did.  Nor  did  she  do  anything 
that  can  be  considered  as  a  waiver  of  her  rights.  The  filing  of  partial 
account,  which  only  partly  shows  what  she  had  done,  did  not  preclude 
her  or  her  administrator  after  her  death  from  filing  a  full  account  and 
claiming  all  that  could  be  claimed  thereby. 

The  liability  of  the  estate  of  a  decedent,  whether  such  estate  con- 
sists of  realty  or  personalty,  for  his  debts  including  the  allowance  made 
to  the  widow  for  her  first  year's  support  is  purely  statutory  and  must 
be  worked  out  substantially  in  accordance  with  the  statutory  remedies 
given. 

No  presentation  or  allowance  of  the  claim  of  the  widow  for  her 
first  year's  support  is  necessary  further  than  the  fixing  of  such  amount 
in  the  inventory  by  the  appraisers.  As  so  fixed,  unless  exceptions  are 
filed  thereto  and  sustained,  it  remains  as  a  preferred  claim  against  the 
estate.  No  further  proceedings  are  necessary  to  preserve  the  validity 
of  such  claim. 

The  payment  by  the  executrix  of  debts  against  the  estate  waives' 
presentation  of  allowance  and  is  an  allowance.  The  payment  by  the 
executrix  of  such  claims  from  her  own  funds  is  not  such  a  payment  of 
such  claims  as  would  preclude  the  filing  of  a  requisition  for  the  disallow- 
ance of  such  claims  under  Rev.  Stat.  6098  (Lan.  9637),  because  at  least 
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until  she  has  reimbursed  herself  from  the  assets  of  the  estate,  the  claims 
are  not  paid  by  the  estate.  By  such  payment,  however,  from  her  own  funds 
she  was  subrogated  to  the  rights  of  creditors  so  paid,  but  she  acquired 
no  greater  right  than  the  original  creditors  would  have  had  as  the  hold- 
ers of  allowed  claims.  No  suit  is  necessary  to  preserve  the  right  of  holders 
of  allowed  claims  to  participate  in  the  distribution  of  the  assets  which 
may  come  into  the  hands  of  the  executrix.  Revised  Statute  6113  (Lan. 
9652)  is  not  applicable  to  an  allowed  claim  until  disallowance.  Stewart 
v.  McLaughlin,  47  Ohio  St.  555  [28  N.  E.  Rep.  175]. 

The  effect  of  a  distribution  by  the  executrix  of  the  personal  estate, 
without  the  payment  of  the  widow's  allowance  and  of  allowed  claims 
in  the  order  of  their  priority,  is  not  necessary  to  be  considered  in  this 
case,  as  there  was  no  such  distribution.  The  only  personal  assets  which 
came  into  her  hands  are  presumed  to  have  been  applied  to  her  allowance 
and  are  considered  as  a  credit  thereon.  The  right  to  have  the  real  estate 
applied  to  the  payment  of  such  debts  must  be  worked  out  through  the 
executrix,  and  said  right  may  be  lost  if  the  executrix  should  fail  within 
the  statutory  period  to  make  proper  application  therefor.  Such  statu- 
tory period  may  be  six  years  (Longley  v.  Stump,  9  Dec.  Re.  234;  11 
Bull.  247)  ;  but  the  determining  of  the  question  is  not  necessary  in  this 
case,  especially  as  a  suit  was  brought  by  the  administrator  de  bonis  nan 
within  six  years  after  the  death  of  the  decedent.  The  present  action  is 
a  suit  upon  claims  once  allowed  by  the  executrix  as  far  as  an  allowance 
was  necessary,  and  subsequently  disallowed  by  the  administrator  d« 
bonis  non-  pursuant  to  a  requisition  therefor.  No  suit  was  neeessary 
until  after  such  disallowance.  Revised  Statutes  6113  and  6120  (Lan. 
9652,  9659),  in  their  operation,  are  subject  not  only  to  the  exceptions 
contained  in  such  sections,  but  also  to  such  exceptions  as  must 
necessarily  be  implied,  in .  order  to  give  effect  to  •  other  .sections 
of  the  administration  statutes.  Among  these  other  sections  is  Rev. 
Stat.  6098  (Lan.  9637).  The  present  suit  having  been  brought  within 
the  time  limit  of  such  section  and  the  claims  sued  upon  being  such  as 
should  have  been  allowed,  judgment  must  be  given  for  the  plaintiff. 

Inasmuch  as  Bridget  Glenn  had  the  use  of  the  property  from  which 
the  claims  should  have  been  paid,  no  interest  will  be  allowed  except 
from  the  date  of  her  death. 
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DAMAGES— EVIDENCE— f  RIAL. 

[Hamilton  Common  Pleas,  1907.] 

Mary  Coffelder  v.  Cincinnati  Gas  &  EiiEC.  Co. 

1.  Necessity  op  Setting  forth  in  Detail  Injuries  Complained  of. 

The  purpose  of  requiring  a  plaintiff  in  an  action  for  personal  injuries  to 
set  forth  in  detail  the  injuries*  complained  of,  is  not  to  furnish,  proof  that 
no  other  injury  was  sustained;  and  where  petitions  for  damages  for 
th6  same  injuries  are  filed  in  two  different  courts,  it  is  not  error  for  the 
court  in  which  the  case  is  tried  to  refuse  to  permit  the  petition  filed  in 
.the  other  case  to  be  offered  in  evidence,  where  the  purpose  of  the  defend- 
ant in  offering  it  is  merely  to  show  that  an  injury  as  to  which  the  plain- 
tiff has  offered  testimony  was  not  mentioned  in  either  petition. 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleadings,"  §§  237-259. — Ed.] 

2.  Error  of  Sending  Pleadings  to  Jury  Room. 

The  sending  of  the  pleadings  with  the  forms  of  verdict  to  the  jury  room 
is#a  common  practice  and  it  is  not  possible  that  either  party  has  been 
prejudiced  thereby  where  the  pleadings  had  been  read  to  the  jury  during 
the  progress  of  the  trial. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Trial,"  §§  639-655.— Ed.] 

3.  Ground  for  Setting  aside  Verdict. 

The  theories  of  counsel  as  to  what  must  have  happened  under  the  circum- 
stances existing  cannot  be  used  as  a  basis  for  setting  aside  the  finding 
of  the  jury  as  to  what  really  did  happen. 

4.  Purpose  of  Charge  to  Jury. 

The  purpose  of  the  charge  of  the  court  to  the  jury  is  to  instruct  them  as 
to  what  findings  may  be  returned  against  either  party  to  the  action,  and 
not  to  state  the  negative  propositions  as  to  what  findings  may  not  be 
returned. 

5.  Reasonableness  of  Verdict. 

A  verdict  of  $1,500,  as  damages  for  injuries  sustained  by  a  seamstress  who 
suffered  a  dislocated  shoulder  which  has  permanently  disabled  her  from 
following  her  occupation  and  caused  her  much  pain  and  suffering,  is  not 
excessive. 

[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Damages,"  §§  1076-1134.— Ed.] 

Motion  for  new  trial. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  C.  M.  Cist  and  Guido 
Gores,  for  plaintiff. 

J.  W.  Warrington  and  Murray  Seasongood,  for  defendant. 

WOODMANSEE,  J. 

This  action  was  brought  for  the  recovery  of  damages  because  of  the 
alleged  negligence  of  the  defendant  company  in  digging  and  permitting 
to  remain  open  a  certain  ditch  or  trench  at  nighttime  and  without  light 
or  warning  to  indicate  the  existence  of  the  same. 

The  injuries  complained  of  occurred  during  the  nighttime  on  Sep- 
tember 22,  1903.  It  is  not  disputed  that  the  defendant  company  during 
the  daytime  of  said  date  was  rightfully  engaged  in  the  digging  of  a 
trench  along  Linden  avenue  in  the  village  of  Elmwood  Place,  this 
50  Dec.  Vol.  17 
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county,  about  three  feet  from  the  north  curb  thereof,  and  at  the  same 
time  dug  a  service  ditch  or  trench  from  said  larger  trench  about  eighteen 
inches  wide  and  two  feet  deep  extending  beyond  the  curb  and  to  the 
sidewalk,  which  was  about  two  feet  beyond  the  curb. 

It  is  claimed  By  the  plaintiff  that  while  walking  along  said  side- 
walk after  nightfall  in  the  exercise  of  ordinary  care  she  stepped  into 
said  open  trench  and  was  seriously  injured,  for  which  the  jury  in  this 
case  awarded  her  damages  in  the  sum  of  $1,500. 

The  defendant  admitted  the  digging  of  the  trench,  both  along  the 

thoroughfare  and  also  the  service  trench,  but  claims  that  the  latter 

,  trench  was  completely  covered,  and  that  a  red  light  was  placed  on  the 

earth  near  the  same,  so  that  it  was  impossible  for  a  pedestrian  walking 

along  the  sidewalk  to  step  or  fall  into  the  same. 

Counsel  for  the  defendant  also  claims  that  if  the  plaintiff  was  in- 
jured it  was  not  by  falling  into  the  service  trench,  but  by  carelessly  and 
negligently  attempting  to  cross  the  street  between  two  streets  where 
there  was  no  regular  crossing,  and  thus  negligently  fell  into  the  larger 
trench  which  she  could  have  avoided  by  the  exercise  of  ordinary  care. 

In  seeking  to  have  the  verdict  set  aside  it  is  claimed,  among  other 
things,  that  the  court  erred  in  refusing  to  permit  the  defendant  to  offer 
in  evidence  a  petition  that  had  been  filed  by  this  plaintiff  in  a  suit 
brought  in  the  United  States  circuit  court  for  the  southern  district  of 
Ohio  for  the  same  alleged  injuries. 

It  appeared  that  said  petition  was  not  signed  by  the  plaintiff,  but 
was  sworn  toby  counsel  for  the  plaintiff,  who  at  the  time  of  the  hearing 
of  this  case  was  not  present  and  is  absent  from  the  state.  The  court 
stated  at  the  time  that  if  said  attorney  had  been  present  the  petition 
would  have  been  admitted  in  evidence  for  what  it  was  worth,  but  under 
the  circumstances  the  evidence  tendered  was  excluded. 

It  is  claimed  Ey  the  defendant  that  the  said  petition  was  in  the 
nature  of  an  admission  on  the  part  of  the  plaintiff  that  her  injuries  were 
different  from  those  complained  of  in  this  case,  in  that  no  reference  was 
made  to  the  dislocation  of  her  shoulder.  It  was  urged  that  because  she 
did  not  allege  in  said  petition  that  was  verified  by  her  attorney,  that 
her  shoulder  was  dislocated,  therefore  it  must  have  been  that  it  was  not 
dislocated. 

The  allegation  of  injuries  set  out  in  the  petition  filed  in  the  United 
States  circuit  court 'reads  as  follows: 

nm  •  •  9was  greatly  hurt  internally  and  sustained  severe  ex- 
ternal injuries,  her  right  leg,  riglit  arm  and  shoulder  and  right  side  of 
her  body  being  bruised,  strained  and  hurt;  •'  •  •  that  her  left  leg 
became  permanently  unsound  and  weak;  that  her  right  arm  and 
shoulder  became  partially  numb  and  -useless,  so  that  she  became  unable 
to  pursue  her  vocation  of  dressmaker." 
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The  words  used  in  the  petition  filed  in  this  suit  which  describe 
injuries  are  as  follows : 

"  *    *    *    and  her  left  leg  and  her  right  arm  and  shoulder  and 
right  side  of  her  body  were  bruised,  strained  and  hurt ;    *    *    *    1 
left  leg  became  permanently  unsound;  her  right  arm  and  shoulder 
came  partially  numb  and  useless  and  will  remain  so  permanently, 
that  she  is  unable  to  pursue  her  vocation  of  dressmaker." 

It  will  be  observed  that  the  language  used  in  both  of  these  petitic 
is  practically  the  same,  both  as  regards  the  injuries  sustained  as  shoi 
above  and  the  description  of  the  trench. 

If  it  is  to  be  said  that  because  the  petitions  did  not  allege  that  t 
shoulder  was  dislocated,  therefore  it  was  not  dislocated,  thei*  the  pe 
tion  filed  in  this  case  certainly  binds  the  plaintiff  and  further  adm 
sion  of  that  sort  would  be  of  no  advantage  to  the  defendant.  If  t 
position  taken  by  counsel  for  defendant  is  correct,  then  the  practice 
requiring  the  plaintiff  in  damage  suits  to  set  out  in  detail  the  injuri 
complained  of  would  work  to  the  detriment  of  the  defendant,  becau 
if  the  plaintiff  for  instance  had  lost  an  eye  as  a  result  of  the  injury  ar 
did  not  so  state  in  his  petition,  it  would  be  proof  sufficient  that  an  e^ 
was  not  lost. 

In  this  case  the  plaintiff  testified  that  her  shoulder  was  dislocatec 
a  reputable  physician  testified  that  he  reduced  the  dislocation,  and  1 
undertake  to  say  that  this  positive  testimony  can  be  overcome  by 
mere  failure  to  say  anything  about  a  specific  fnct  in  a  pleading  woul 
be  an  odd  position  to  take  in  the  matter. 

But  regardless  of  the  probable  effect  of  such  petition  *if  used  o 
evidence,  the  court  is  of  the  opinion  that  it  was  not  error  to  refuse  t 
admit  it. 

It  is  also  claimed  by  counsel  for  the  defendant  that  the  court  erre< 
in  sending  the  petition  and  answer  with  the  jury  into  the  jury  room. 

It  has  been  the  almost  universal  practice  in  these  courts  to  sen 
the  pleadings  with  the  forms  of  verdict  to  the  jury  room,  and  in  man; 
cases  it  would  seem  almost  necessary  to  do  so.  Inasmuch  as  the  plead 
ings  had  been  read  to  the  jury,  the  court  is  of  the  opinion  that  neithe 
party  was  prejudiced  because  of  any  consideration  that  the  jurors  ma; 
have  given  to  the  pleadings. 

If  it  is  true  that  defendant  was  prejudiced  because  the  United 
States  court  petition  with  practically  the  same  allegations  was  not  ad 
mitted  in  evidence,  then  the  taking  of  a  like  petition  into  the  jury  room 
ought  to  make  amends  for  all  such  prejudice,  while  it  would  at  the  samd 
time  work  an  injury  to  the  plaintiff  of  which  the  defendant  could  not: 
complain. 

To  grant  a  new  trial  for  this  reason  would  be  wholly  without  ex- 
cuse. 
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It  is  urged  that  a  new  trial  should  be  granted  because  of  improper 
conduct  on  the  part  of  counsel  for  the  plaintiff. 

While  some  statements  may  have  been  made  in  the  presence  of  the 
jury  that  were  not  without  objection,  yet  the  court  begs  to  observe  that 
in  this  case  both  parties  to  the  suit  were  represented  by  the  highest 
order  of  skill  and  ability  and  the  court  found  great  pleasure  in  trying 
the  case  from  its  beginning  to  the  end  and  has  no  recollection  of  preju- 
dicial conduct  on  the  part  of  counsel. 

Counsel  for  the  defendant  insists  with  a  measure  of  confidence  that 
the  plaintiff  must  have  stepped  into  the  larger  trench  which  was  within 
the  street  and  beyond  the  curb  stone,  and  that  she  could  not  have  done 
so  in  the  exercise  or  ordinary  care  and  was  therefore  guilty  of  contribu- 
tory negligence.         v 

But  there  is  no  evidence  that  she  fell  into  the  larger  trench.  She 
states  positively  that  she  fell  into  the  service  trench.  Her  sister  was 
by  her  side  and  she  confirms  that  statement,  and  the  court  instructed 
the  jury  that  if  they  found  that  the  plaintiff  did  not  fall  in  the  service 
trench  she  could  not  recover,  and  the  jury  was  further  instructed  that 
if  they  found  from  the  testimony  that  the  defendant  company  had 
properly  safeguarded  said  service  trench  by  placing  a  cover  over  it  and 
a  light  near  to  it,  then  the  plaintiff  could  not  recover. 

The  testimony  in  this  case  was  conflicting,  but  the  jury  certainly 
found  from  the  testimony  that  the  trench  was  not  covered;  that  the 
space  surrounding  it  was  not  lighted ;  that  the  plaintiff  did  in  the  exer- 
cise of  ordinary  care  fall  into  the  same,  and  the  court  is  not  ready  to 
say  that  the  evidence  does  not  warrant  such  a  finding. 

Coming  now  to  the  amount  of  damages  which  are  claimed  to  be  ex- 
cessive. In  this  connection  counsel  for  the  defendant  have  insisted  that 
the  court  erred  in  not  positively  instructing  the  jury  that  the  plaintiff 
could  not  recover  for  medical  attention. 

During  the  progress  of  the  trial  the  court  stated  in  the  presence  of 
the  jury  that  the  plaintiff  could  not  recover  for  anything  expended  for 
medical  service,  unless  proper  testimony  was  offered  to  show  that  the 
amount  charged  or  paid  was  reasonable.  The  entire  amount  claimed 
in  the  petition  for  medical  services  was  limited  to  $50. 

The  instructions  of  the  court  to  the  jury  did  not  have  any  reference 
to  a  recovery  for  medical  attention,  and  we  understand  the  purposes  of 
instructions  to  be  to  advise  the  jury  what  findings  may  be  made  for  or 
against  either  party,  rather  than  what  might  not  be  found  for  or  against 
the  parties.     . 

Is  the  verdict  of  $1,500  excessive?  The  testimony  of  the  plaiAtiff 
is,  that  her  shoulder  was  dislocated;  that  it  was  her  right  shoulder; 
that  she  was  right-handed  and  used  her  hand  in  her  vocation  as  a  seam- 
stress; that  she  was  compelled  to  give  up  her  work;  that  subsequently 
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she  was  married,  but  because  of  the  condition  of  her  sfioulder  she 
unable  to  perform  many  of  the  duties  about  her  home ;  that  for  a 
period  of  time  she  suffered  great  pain  because  of  such  injury.  It 
for  the  jury  to  determine  what  weight  should  be  given  to  her  testim 
The  court  is  clearly  of  the  opinion  that  unless  the  plaintiff  far  c 
stated  the  suffering  which  she  endured,  the  amount  of  recovery  in 
case  is  not  excessive  and  the  verdict  of  the  jury  will  not  be  disturbed 
Motion  overruled. 


BENEFICIAL  ASSOCIATIONS. 

[Superior  Court  of  Cincinnati,  General  Term,  February,  7,  1907.] 

Hosea,  Murphy  and  Smith,  JJ. 

(Judges  Murphy  and  Smith  of  the  Hamilton  common  pleas,  sitting  in  plac 
Judges  Ferris  and  Hoffheimer.) 

Catholic  Union  op  Knights  op  St.  John  v.  Mary  Hebron. 

Rights  of  Beneficiaries  of  Expelled  Membeb  of  Mutual  Benefit  Orde 
The  beneficiaries  of  an   expelled   member  of  a  subordinate  lodge   o 
mutual    benefit   association,   whereof   there   is   a   superior   body   wl   i 
prescribes  the  laws  of  the  subordinate  lodges,  and  among  other  thi 
has  provided  a  right  of  appeal  to  the  superior  body  in  a  case  of  ex   i 
sion,  cannot  recover  the  prescribed  benefits  in  case  of  the  death  of    I 
expelled  member,  where  the  deceased  did  not  exhaust  his  rights  uii 
the  rules  of  the  order,  or  make  any  effort  to  secure  a  reversal  or  in 
flcation  of  the  decree  of  expulsion,  or  make  any  protest  thereto. 
[For  other  cases  in  point,  see  1  Cyc.  Dig.,  "Beneficial  Associations," 

79-131.— Ed.] 

Error  to  special  term. 

O.  J.  Cosgrave,  for  plaintiff  in  error. 
F.  M.  Gorman,  for  defendant  in  error. 

MURPHY,  J. 

It  appears  in  this  case  that  one  Martin  Herron  was  a  member  of  1 1 
Koman  Catholic  Union  of  the  Knights  of  St.  John.  He  fell  in  arrej 
of  dues,  violated  some  of  his  obligations  as  a  member  of  the  order ;  se  i 
ous  charges  were  made  against  him.  These  charges  were  written  c 
and  presented  to  him  by  James  Clark,  one  of  the  trustees,  and  he  \\ 
notified  of  the  pendency  of  these  charges.  The  order  subsequently  n 
and  he  was  expelled  therefrom,  and  not  long  thereafter  died.  Duri 
his  lifetime  he  made  no  protest  against  this  action  of  the  order;  he  to 
no  action,  and  took  no  appeal  to  the  higher  body  from  the  order  whi 
expelled  him,  as  the  laws  of  the  order  provided  he  could  do;  nor  d 
anyone  in  his  behalf  take  such  an  appeal.  After  his  death  his  wide 
brought  this  suit,  to  recover  the  amount  of  death  benefits  that  she  wou 
have  been  entitled  to  had  her  husband  continued  to  remain  a  memb 
of  the  lodge  up  to  the  time  of  his  death  in  good  standing. 
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Herron  was  a  member  of  a  subordinate  lodge.  There  is  a  superior 
body,  which  prescribes  the  laws  for  subordinate  lodges;  and  among 
such  laws  prescribed  by  the  superior  body  is  the  right  of  appeal  from  the 
action  of  a  subordinate  lodge  to  his  superior  body,  which,  as  has  been 
stated,  neither  Herron  nor  anyone  for  him  acted  upon. 

The  defendant  in  error  claims  that  the  expulsion  was  illegal  and 
not  binding  upon  Herron,  or  his  beneficiaries  after  his  death. 

The  plaintiff  in  error  contends  that  the  action  of  the  lodge  in  ex- 
pelling Herron  is  binding  upon  him  and  his  beneficiaries  until  this  ac- 
tion of  the  subordinate  lodge  was  reversed  by  a  superior  body.  And  it 
has  been  claimed  by  the  plaintiff  in  error  that  as  a  matter  of  law  Herron 
stands  and  has  been  treated  as  an  expelled  member  until  the  action  of 
the  subordinate  lodge  is  reversed  or  modified;  and  the  records  disclose 
no  reversal  or  modification  of  the  action  of  the  subordinate  lodge  in  ex- 
pelling hhn  therefrom.  Plaintiff  in  error  also  claims  that  he  would 
have  no  recourse  to  the  courts  until  he  had  exhausted  his  remedy  under 
the  laws  of  the  order. 

We  think  that  this  is  the  law,  and  he  having  taken  no  steps  to  re- 
verse or  modify  the  order  of  the  subordinate  lodge,  that  neither  he  nor 
his  beneficiaries  can  appeal  to  the  courts  until  the  laws  or  rules  of  the 
order  had  been  exhausted. 

The  judgment  of  the  superior  court  in  special  term  should  be  re- 
versed and  judgment  entered  in  this  court  that  should  have  been  ren- 
dered below. 

Smith,  J.,  concurs. 

HOSEA,  J.,  dissenting. 

I  am  constrained  to  dissent  from  the  majority  opinion  in  this  case, 
which  assumes  one  side  of  a  controversy  of  fact  depending  on  contra- 
dictory testimony  and  determined  otherwise  by  the  jury.  The  record 
clearly  shows  that  by  the  constitution  and  rules  of  the  order  a  member 
does  not  cease  to  be  such  by  nonpayment  of  the  dues  or  other  infraction 
of  the  rules.  He  can  only  lose  his  membership  as  the  result  of  a  trial 
on  charges  duly  filed  and  communicated  to  him  and  an  opportunity 
given  to  appear  and  defend ;  and  then  only  by  a  vote  of  a  majority  of 
the  members  of  the  commandery.  Besides  this  there  was  positive  evi- 
dence showing  that  here  was  not  even  a  de  facto  expulsion.  There  was 
affirmative  evidence  to  show  that  the  steps  had  not  been  taken  as  re- 
quired by  the  constitution,  and  the  question  was  left  to  the  jury  under 
the  charge  of  the  court  to  say  whether  Herron  had  been  expelled  by  the 
commandery,  and  their  verdict  determined  that  he  was  not  expelled. 
If.  therefore,  there  was  no  expulsion,  whether  as  a  fact,  or  constructively 
by  nonobservance  of  the  rules,  there  was  nothing  to  appeal  from.  The 
pretended  action,  if  attempted,  was  simply  void.    Foxhever  v.  Order  of 
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Bed  Cross,  24  0.  C.  C.  56 ;  Dimmer  v.  Supreme  Council  C.  K.  of  A.  12 
Circ.  Dec.  413  (22  R.  366). 

The  cases  cited  also  hold  that  proof,  sufficient  to  show  subsequent 
and  complete  abandonment  of  membership,  may  defeat  recovery.  But 
in  the  present  case  there  was  evidence  tending  to  show  that  Herron  did 
not  acquiesce ;  and  the  answer  filed  below  admits  tender  of  dues  by  Her- 
ron through  his  wife  (who  was  the  beneficiary  under  the  certificate  or 
policy)  and  through  brother  members. 

In  Langnecker  v.  Grand  Lodge  A.  O.  V.  W.  Ill  Wis.  279  [87  N. 
W.  Rep.  293 ;  55  L:  R.  A.  185;  87  Am.  St.  Rep.  860],  and  Guetzkow  v.  In- 
surance Co.  105  Wis.  £48  [81  N.  W.  Rep.  652],  both  these  points  are 
determined.    In  the  former  case  it  is  said : 

"  Where  expulsion  was  wrongful  and  void,  no  appeal  whatever  is 
necessary  to  be  taken  within  the  order.  *  *  *  Where  a  tender  of 
dues  has  been  made  after  a  wrongful  expulsion,  it  is  unnecessary  to 
make  further  tender  in  order  to  preserve  the  right  of  the  beneficiary 
under  the  certificate.,, 

Moreover,  the  constitution  of  this  order  provides  that  in  case  a 
member  is  in  arrears  for  dues  at  the  time  of  death  it  shall  not  defeat  re- 
covery by  the  beneficiary  of  a  death  certificate,  but  a  corresponding  re- 
duction may  be  made  in  the  amount  paid  to  the  widow.  Still  again,  the 
record  shows  that  the  commandery  owed  Herron  money,  payment  of 
which  he  never  received. 

So  that  there  was  evidence  in  the  case  and  before  the  jury  strongly 
tending  to  show  that,  legally,  Herron  was,  at  the  time  of  his  death,  a 
member  in  good  standing,  and  that  his  widow  was  entitled  to  her  full 
claim.  The  mere  fact — if  it  be  a  fact — that  he  became  dissatisfied  with 
the  order  and  declared  his  intention  to  withdraw  and  pay  no  further 
assessments,  does  not  deprive  the  beneficiary  of  rights  under  the  policy. 
Crockett  v.  Order  of  Red  Cross,  24  0.  C.  C.  421. 

In  view  of  these  and  various  decisions  in  other  states  to  the  same 
general  effect,  I  think  the  verdict  was  fully  justified  and  should  not  be 
disturbed  and  that  the  judgment  thereon  should  stand.  I  am  the  more 
constrained  to  this  view  by  the  fact  that  the  case  has  already  had  three 
trials  in  the  lower  court  and  that  a  reversal  at  this  stage  results  prac- 
tically in  a  miscarriage  of  justice  by  placing  the  burden  of  further  pro- 
ceedings upon  the  widow. 
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Hamilton  Common  Pleas. 

ATTACHMENT. 

[Hamilton  Common  Pleas,  January  9.  1907.] 
•Eugene  Lyon  v.  Elizabeth  Phares. 

1.  Sufficiency  of  Affidavit  in  Attachment. 

Ultimate  facts  may  be  sufficient  to  sustain  the  nature  of  plaintiff's  claim  in 
an  affidavit  for  attachment 
|         [For  other  cases  in  point  see  1  Cyc.  Dig.,  ''Affidavits/'  §§  45-69;  "Attachment 
and  Garnishment"  88  260-300.— Ed.] 

2.  Denial  Affidavit  of  Conclusions  Insufficient. 

Mere  conclusions  of  fact  in  denial  are  insufficient  |o  overcome  probative  facts 
establishing  fraud. 

t.  Sufficiency  of  Information  to  Support  Affidavit. 

Hearsay  and  belief  of  plaintiff  construing  defendant's  acts  insufficient  to 
support  affidavit  for  attachment. 

[For  other  cases  in  point  see  1  Cyc.  Dig.,  "Attachment  and  Garnishment/' 
||  270-293.— Ed.] 

4.  Effect  of  Seizing  Exempt  Property. 

Seizing  exempt  property  on  attachment  does  not  furnish  grounds  for  dis- 
solving the  attachment  and  defendant's  affidavit  setting  up  same  affects 
only  the  question  of  exemption. 
[Syllabus  approved  by  the  court.] 

W.  K.  Maxwell,  for  plaintiff. 

H.  L.  Cooper  and  S.  W.  Bell,  for  defendant. 

PFLEGER,  J. 

In  an  attachment  appealed  from  a  magistrate  plaintiff's  affidavit 
for  attachment  alleged  that  his  claim  was  for  " money  advanced,"  and 
that  the  defendant  was  about  to  remove  her  property  or  a  part  of  it  out  of 
the  county  to  defraud  her  creditors,  and  that  she  was  about  to  convert 
her  property  or  part  of  it  into  money  to  place  it  beyond  the  reach  of  her 

♦Decision  of  Hamilton  circuit  court  on  error,  March  7,  1907. 

Per  Curiam.  Lyon  brought  an  action  in  attachment  before  a  justice  of 
the  peace  In  Hamilton  county  against  Phares.  A  motion  was  made  before  the 
justice  to  discharge  the  attachment,  which  motion  the  justice  overruled. 
Thereupon  the  defendant  took  an  appeal  to  the  court  of  common  pleas.  In 
that  court  the  judge  gave  judgment  discharging  the  attachment  Error  is 
prosecuted  to  this  court  to  reverse  the  judgment  of  the  court  of  common  pleas. 

We  are  of  the  opinion  that  error  does  not  lie  to  this  court  from  the  Judg- 
ment of  the  judge  of  the  court  of  common  pleas. 

It  is  not  the  final  judgment  of  the  court  of  common  pleas  in  an  action 
pending  therein.  Revised  Statute  6494  (Lan.  10071)  permits  the  appeal  to  the 
court  or  a  judge  and  it  is  intended  that  the  question  shall  be  decided  in  three 
days  by  either  and  when  decided  the  decision  is  to  be  sent  to  the  justice  and 
by  him  it  is  to  be  entered  as  the  final  judgment  in  that  matter  In  the  Justice's 
court  and  said  property,  money  and  credits  are  to  be  disposed  of  as  directed  in 
said  judgment,  t.  e.,  by  the  judgment  of  the  justice.  The  judgment  of  the 
justice  is  the  only  final  judgment  in  the  action  and  the  only  one  to  which 
error  may  be  prosecuted. 

This  court  in  a  former  case,  Rogers  v.  Pruschansky,  13-23  O.  C.  C.  271. 
has  so  held. 

The  cause  shall  be  stricken  from  the  docket. 
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creditors.     Affidavits  only  of  the  plaintiff  and  defendant  were  filed. 
On  motion  to  dissolve :    Held, 

(1)  While  probative  facts  may  be  stated,  if  ultimate  facts  appear 
in  an  affidavit  for  attachment,  and  they  are  generally  sufficient  to  ap- 
prise the  defendant  of  the  nature  of  plaintiff's  claim,  they  will  sustain 
the  affidavit  on  that  ground,  in  the  absence  of  statutory  requirements 
for  greater  particularity.  Although  it  is  better  to  allege  for  whose  bene- 
fit the  money  was  advanced,  the  attachment  should  not  be  set  aside  on 
the  ultimate  statement  of  fact  that  it  was  for  money  advanced. 

(2)  Where  the  basis  of  attachment  is  fraud  and  the  affidavits  of 
plaintiff  and  the  defendant  are  filed  in  proof  and  denial  thereof,  the  rule 
that  the  plaintiff  fails  because  the  burden  is  upon  him,  does  not  apply 
when  one  affidavit  sets  forth  probative  facts  establishing  fraud  and  the 
defendant  files  a  general  denial  merely  claiming  that  the  ultimate  facts 
are  " untrue.' '  This  sort  of  denial  will  not  overcome  the  force  of  an  al- 
legation that  the  plaintiff  had  disposed  of  her  property  to  defraud  her 
creditors  by  executing  a  pretended  note  of  $700  and  a  chattel  mortgage, 
covering  all  her  furniture  and  effects,  and  that  said  mortgage  remained 
uncanceled,  exhibiting  a  copy  of  such  mortgage. 

(3)  Such  evidence,  however,  of  mortgaging  chattels  for  a  pre- 
tended debt,  is  insufficient  to  sustain  either  grouncKof  the  attachment  that 
she  fraudulently  removed  her  property  out  of  the  county  or  converted 
the  same  into  money  to  place  it  beyond  the  reach  of  creditors. 

(4)  Neither  will  any  statements  in  the  affidavits  filed  to  support 
such  attachment  that  the  plaintiff  is  "informed  and  believes"  defendant 
had  consulted  an  auctioneer  for  that  purpose  suffice,  because  such  belief 
may  be  unfounded ;  nor  the  allegation  that  she  had  stated  to  a  number 
of  persons  that  she  intended  to  remove  from  the  state  and  raise  funds 
therefor,  as  this  is  merely  hearsay.  The  affidavits  of  such  persons  as 
witnesses  should  have  been  produced. 

(5)  An  allegation  in  the  defendant's  affidavit  that  the  property 
attached  by  the  constable  is  wearing  apparel,  and  therefore  exempt,  fur- 
nishes no  ground  for  dissolving  the  attachment,  and  affects  only  the 
question  of  exemption,  unless  this,  property  was  the  only  property  al- 
leged to  have  been  fraudulently  disposed  of,  when  the  right  so  to  do  be- 
comes material. 

The  evidence  being  insufficient  to  sustain  the  grounds  alleged,  the 
motioji  to  discharge  the  attachment  should  have  been  granted. 
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CONTRACTS— SALES. 

[Superior  Court  of  Cincinnati,  Special  Term,  Aprii  10,  1907.] 
Virginia  Consolidated  Milling  Co.  v.  Railway  Supply  &  Mfg.  Co. 

Validity  of  Contract  to  Purchase  Entire  Output  of  Manufacturing  Plant. 

A  contract  which  is,  without  qualification  of  any  kind,  an  agreement  on 
the  one  side  to  furnish  and  ship  the  entire  product  of  a  manufacturing 
establishment,  and  on  the  other  side  to  take  and  pay  for  the  material 
so  furnished  at  the  prices  named,  is  not  indefinite  or  uncertain  with 
respect  to  the  amount  of  material  intended  to  be  contracted  for,  nor  is 
it  void  because  unilateral  and  lacking  in  mutuality. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Contracts/'  §5  43-50. — Ed.] 

Demurrer  to  petition. 

Stephens,  Lincoln  &  Stephens,  for  plaintiff. 
Workum  &  Bowdle,  for  defendant . 

HOSEA,  J. 

The  petition  in  this  case  is  for  damages  for  breach  of  a  contract  as 
follows,  to  wit : 

1 '  Petersburg,  Va.,  Oct.  3,  1904. 
"The  Railway  Supply  &  Mfg.  Co.,  Cincinnati,  0. 

"Gentlemen:  We  hereby  accept  the  offer  made  by  your  Mr.  C.  A. 
Goodyear  for  our  entire  output  of  cotton  waste  at  the  following  prices 
f .  o.  b.  cars  Petersburg,  Va. ;  shipments  to  commence  May  1,  1905,  and 
to  last  until  May  1,  1906,  including  the  December  collection.  Terms  of 
payment  S.  D.,  B.  L.  attached. 

"List  of  prices  follows. 

"Accepted:  The  Railway  Supply  &  Mfg.  Co.,  per  C.  A.  Goodyear. 

"Accepted:  The  Virginia  Consolidated  Milling  Co.,  by  C.  A.  Hart- 
ley, Treasurer/ ' 

It  is  alleged  that  on  or  about  October  10,  1905,  the  defendant  de- 
clined to  accept  further  shipments  under  the  contract,  although  duly 
offered  by  plaintiff,  whereby  the  plaintiff  suffered  damage,  etc. 

The  demurrer  puts  in  issue  the  validity  of  the  contract,  and  it  is 
urged  in  the  argument  at  bar  that  it  is  invalid,  first,  in  that  it  is  in- 
definite and  uncertain  in  respect  of  the  amount  of  waste  intended  to 
be  contracted  for  and  that  this  uncertainty  is  incapable  of  being  made 
certain ;  and  second,  that  it  is  void  for  want  of  mutuality. 

It  is  to  be  noted  that  the  contract  is  in  terms  an  agreement  on  one 
side  to  furnish  and  ship  the  entire  output  of  a  manufacturing  establish- 
ment, without  qualification ;  and  an  agreement  on  the  other  side  to  take 
and  pay  for  the  material  so  furnished  at  the  prices  named,  also  without 
qualification.    It  is  important  to  note  the  unqualified  nature  of  these 
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acceptances,  because  this  fact  distinguishes  the  case  from  a  number  of 
reported  cases  where  contracts  of  this  general  nature  are  held  to  be 
optional  on  one  side  or  the  other  and  therefore  unilateral  and  void. 

In  Loudenback  Fertilizer  Co.  v.  Phosphate  Co.  121  Fed.  Rep.  293, 
300  [58  C.  C.  A.  220],  Judge  Lurton;  rendering  the  opinion  of  the  U. 
S.  circuit  court  of  appeals  for  the  sixth  circuit,  tersely  states  the  dis- 
tinction.   He  says: 

"A  contract  to  buy  all  that  one  shall  require  for  one's  use  in  a 
particular  manufacturing  business  is  a  very  different  thing  from  a 
promise  to  buy  all  that  one  may  .desire,  or  all  that  one  may  order. 

*  *  *  It  is  this  obligation  to  take  the  entire  supply  of  an  established 
business  which  saves  the  mutual  character.  *  *  *  Such  a  contract 
would  not  be  unilateral.  *  *  *  The  amount  which  is  to  be  bought  is 
made  as  definite  as  possible  under  the  circumstances.  The  quantity  is 
to  be  measured  by  the  requirements  of  the  factory  in  a  business  which 
necessarily  requires  *  *  *  a  very  large  amount  if  *  *  *  operated 
in  the  future  as  in  the  past.  Though  the  quantity  to  be  bought  and  sold 
was  indefinite,  it  is  ascertainable  by  the  terms  of  the  agreement,  and 
therefore  certain.    'Certum  est  quod  certum  reddi  potest.9  " 

These  principles  have  long  been  recognized  and  applied  in  both 
state  and  federal  courts  in  this  class  of  cases.  Thus  in  a  case  before  the 
Supreme  Court  of  the  United  States  Justice  Bradley  thus  states  the 
rule : 

"  Where  a  contract  is  made  to  sell  or  furnish  certain  goods  identi- 
fied by  reference  to  independent  circumstances,  such  as  *  *  *  all 
that  may  be  manufactured  by  the  vendor  in  a  certain  establishment 

*  *  *  and  the  quantity  is  named  with  the  qualification  of  l about,'  or 
1  more  or  less, '  or  words  of  like  import,  the  contract  applies  to  the  specific 
lot.  and  the  naming  of  quantity  is  not  regarded  as  in  the  nature  of  a 
warranty,  but  only  as  an  estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of  the  party  making  it.  In 
such  cases,  the  governing  rule  is  analogous  to  that  which  is  applied  in 
the  description  of  lands,  where  national  boundaries  and  monuments 
control  courses  and  distances  and  estimates  of  quantity."  Brawley  v. 
United  States,  96  U.  S.  168  [24  L.  Ed.  622]. 

The  following  instances  in  which  specified  contracts  have  been  up- 
held fully  support  this  distinction : 

1.  Contract  to  accept  all  the  naptha  that  a  manufacturer  may 
make  in  two  years.  Lord  Abinger  held  it  valid  as  applying  to  the  works 
then  in  operation,  and  to  its  normal  capacity.  Guillim  v.  Daniel,  2 
Cromp.  M.  &  R.  61. 

2.  Contract  to  sell  "all  the  rye  straw  defendant  (a  farmer)  had 
to  spare.' '    The  quantity,' said  the  court,  could  be  ascertained  by  ex- 
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trinsic  evidence,  and  applied  the  maxim :    "Id  cerium  est  quod  certum 
reddi  potest."   Parker  v.  Pettit,  43  N.  J.  Law  512. 

3.  Contract  by  a  lumber  company  for  its  "requirements"  of  coal 
for  an  entire  season,  construed  to  mean  the  amount  of  coal  that  it  should 
need  in  its  business  for  such  season  and  not  merely  what  it  might  choose 
to  require  of  the  other  party — and  upheld  against  a  claim  of  uncer- 
tainty and  want  of  mutuality.  Minnesota  Lumber  Co.  v.  Coal  Co.  160 
111.  85  [43  N.  E.  Rep.  774;  31  L.  R.  A.  529],  reversing  Minnesota  Lum- 
ber Co.  v.  Coal  JCo.  56  111.  App.  248. 

4.  Contract  to  furnish  all  the  ice  M  might  require  for  the  use  of 
his  hotel  for  five  years.  Held  valid  and  mutually  binding.  Smith  v. 
Morse,  20  La,  Ann.  220. 

5.  Contract  to  furnish  ice  (similar  to  above).  Held  not  void  for 
want  of  mutuality,  as  the  quantity  to  be  taken  is  measured  by  the  neces- 
sities of  the  business,  which  is  presumed  to  continue  for  the  time  agreed. 
Rickey  v.  O'Brien,  123  Mich.  611  [82  N.  W.  Rep.  241;  49  L.  R.  A.  594; 
81  Am.  St.  Rep.  227]. 

6.  Contract  to  furnish  all  the  tin  cans  that  plaintiff  might  use  in 
a  canning  factory  for  a  stated  period.  Held  not  a  mere  option  or  uni- 
lateral contract  revocable  by  defendant,  but  a  valid,  mutual  contract, 
binding  both  parties.  Bailey  Co,  v.  Canning  Co.  128  Mich.  591  [87  N. 
W.  Rep.  761]. 

7.  Contract  to  furnish  coal  for  steamers  making  trips  between 
ports  for  one  year*  Held  to  be  a  contract  for  delivery  of  all  the  coal  re- 
quired for  the  operation  of  the  steamers,  and  not  for  successive  deliv- 
eries upon  notice  or  order;  and  sale  of  the  steamers  did  not  relieve  de- 
fendants of  the  obligation.  Wells  v.  Alexandre,  130  N.  Y.  642  [29  N.  E. 
Rep.  142;  15  L.  R.  A.  218]. 

8.  Contract  to  take  for  two  years,  monthly  as  produced  and  placed 
on  market  by  publisher,  one  of  each  size  of  certain  fashion  patterns. 
Held  not  void  for  uncertainty.  McCall  Co.  v.  Icks,  107  Wis.  232  [83 
N.  W.  Rep.  300]. 

9.  Offer  to  purchase  the  product  of  a  certain  mine  for  a  fixed 
period  at  stipulated  prices  per  ton,  accepted  by  the  mining  company. 
Held  to  be  a  contract  to  purchase  the  entire  output  of  ore  mined  and 
marketable.  "True,"  says  the  court,  "there  was  no  agreement  to  fur- 
nish any  ore,  but  the  business  of  appellant  was  mining  and  producing 
ore,  and  it  was  to  be  presumed  that  it  would  mine  and  furnish  it  if  in 
the  mine  and  accessible."  Held  to  be  not  void  for  want  of  mutuality 
or  want  of  consideration.  Lee  Silver  Mining  Co.  v.  Railway,  16  Colo. 
118,  130  [26  Pac.  Rep.  326]. 

10.  Contract  between  a  manufacturer  of  pig  iron  and  another  en- 
gaged in  a  business  using  it,  to  supply  all  that  the  purchaser  should 
"need,  use  or  consume' '  in  his  business  during  a  specified  time.    Held 
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not  lacking  in  mutuality.  National  Furnace  Co.  v.  Manufacturing  Co. 
110  111.  427.  To  the  same  effect,  see  Manhattan  Oil  Co.  v.  Lubricating 
Co.  113  Fed.  Rep.  923  [51  C.  C.  A.  553] ;  Staver  v.  Steel  Co.  104  Fed. 
Rep.  200  [43  C.  C.  A.  471] ;  Lanford  v.  Wooden-Ware  Co.  127  Mich. 
€14  [86  N.  W.  Rep.  1033] ;  Crane  v.  Crane,  105  Fed.  Rep.  869  [45  C.  C. 
A.  869] ;  Burgess  Sulphite  Fibre  Co.  v.  Broomfield,  180  Mass.  283  [62 
N.  E.  Rep.  367] ;  Miller  v.  Kendig,  55  Iowa  174  [17  N.  W.  Rep.  500]. 

In  the  light  of  this  general  consensus  of  opinion  emanating  from 
courts  of  highest  authority  we  need  not  stumble  over  the  incautious  use 
of  language  by  the  judge  delivering  the  opinion  of  our  Supreme  Court 
in  Herrick  v.  Wardwell,  58  Ohio  St.  294  [50  N.  E.  Rep.  903].  The 
contract  there  was  to  sell  and  ship  all  the  milk  produced  by  Nichols, 
amounting  to  twenty  gallons  or  more  per  day;  and  while  the  language 
of  the  opinion  is  in  parts  obscure,  the  ultimate  holding  is  in  accord  with 
the  views  hereinbefore  detailed,  which  clearly  show  that  there  was  no 
weakness  in  the  contract  and  no  optional  feature.  What  the  court 
means  undoubtedly  was  that  there  was  on  the  face  of  the  contract  itself 
uncertainty  in  the  exact  amount  to  be  produced  by  Nichols ;  but  if,  as 
is  to  be  inferred,  Nichols  had  an  established  dairy  business,  the  capacity 
of  that  business  as  theretofore  and  then  existing  to  produce  milk  was 
the  feature  by  which  the  amount  was  rendered  reasonably  certain,  and 
to  this  he  was  absolutely  bound  without  any  option.  The  dictum  on 
this  point  would  apply  to  a  contract  to  deliver  on  optional  orders,  but 
such  was  not  the  contract  before  the  court.  It  would  seem,  however, 
that  the  claim  made  in  the  case  was  only  for  milk  actually  delivered; 
so  that  the  question  at  issue  in  the  case  at  bar  was  not  before  that 
court. 

It  seems  to  me  clear  upon  the  overwhelming  weight  of  authority 
that  the  demurrer  in  the  present  case  is  not  well  taken  and  should  be 
overruled,  and  it  is  so  ordered. 

Demurrer  overruled  with  leave  to  answer  in  five  days. 
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CHARGE  TO  JURY— NEGLIGENCE— STREET  RAILWAYS. 

[Superior  Court  of  Cincinnati,  General  Term,  1907.] 

Ferris,  Hoffheimer  and  Swing,  JJ. 

(Judge  Swing  of  the  Hamilton  common  pleas,  sitting  in  place  of  Judge  Hosea.) 

Henry  H.  Wiggers  v.  Cincinnati  Trac.  Co. 

1.  Instruction  on  Doctrine  of  Last  Clcab  Chance. 

In  an  action  against  a  street  railway  for  damages  from  alleged  negligence 
in  running  a  street  car  into  plaintiff's  automobile,  an  instruction  charging 
that  if  the  motorman,  in  the  exercise  of  ordinary  care,  could  have  dis- 
covered plaintiff's  automobile  approaching  at  the  crossing  in  time  to 
enable  him  to  check  the  speed  and  stop  the  car,  the  street  railway  com- 
pany is  liable,  even  though  the  plaintiff  was  negligent  in  allowing  any 
part  of  his  automobile  to  come  upon  the  car  track,  was  properly  refused. 
[For  other  cases  in  point,  see  6  Cyc.  Dig.,*  "Negligence,"  §§  398-410;  7  Cyc. 
Dig.,  "Street  Railroads,"  §§  534-^48.— Ed.] 

2.  Instructions  should  not  Assume  Disputed  Facts. 

An  instruction  is  faulty  that  assumes  a  state  of  facts  whiqh  are  in  dispute 

and  is  properly  refused. 
[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Charge  to  Jury,"  §§  300-351. — 
Ed.] 

Brrqr  to  special  term. 

Guido  Gores  and  C.  M.  Cist,  for  plaintiff  in  error . 
Kinkead,  Rogers  &  Ellis,  for  defendant  in  error. 

HOFFHEIMER,  J. 

This  was  an  action  to  recover  damages  because  of  the  alleged  negli- 
gence of  defendant  in  running  into  plaintiff's  automobile.  The  verdict 
was  for  the  traction  company  and  in  due  course  judgment  was  rendered 
thereon.  Plaintiff  in  error  seeks  a  reversal  of  said  judgment  upon  sev- 
eral grounds : 

First.  It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
following  special  charge : 

"If  you  find  that  by  the  exercise  of  ordinary  care  the  street  car 
motorman  could,  by  looking  ahead  on  Auburn  avenue,  have  discovered 
plaintiff's  automobile  approaching  the  street  car  track  at  the  crossing 
before  him  in  time  to  enable  the  motorman  to  check  his  speed  and  stop 
his  car  and  thus  avoid  striking  plaintiff's  automobile  and  injuring  it, 
then  I  charge  you  that  you  must  return  a  verdict  in  favor  of  the  plain- 
tiff, even  if  you  find  also  that  plaintiff  was  negligent  in  allowing  any 
part  of  his  automobile  to  come  onto  the  street  car  track.' ' 

This  is  an  incorrect  statement  of  law  and  was  also  an  effort  to  in- 
ject into  the  case  the  last-chance  doctrine  when  it  was  neither  warranted 
by  the  evidence  nor  the  pleadings.  The  court  was,  therefore,  justified 
in  rejecting  it.    Drown  v.  Traction  Co.  76  Ohio  St.  000. 
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Second.  It  is  also  urged  that  the  court  erred  in  refusing  to  give 
the  following  special  charge: 

'•'If  you  find  that  plaintiff  found  himself  in  a  position  of  emergency 
and  unexpected  danger  when  the  street  car  approached  without  any 
signal  of  warning  and  uncontrolled  by  the  motorman,  then  I  charge  you 
that  you  must  consider  plaintiff's  acts  in  the  light  of  the  impending 
peril  and  the  shortness  of  time  in  which  to  act,  and  I  furthermore 
charge  you  that  if  you  find  that  plaintiff  exercised  ordinary  care  under 
all  the  circumstances,  he  is  not  guilty  of  contributory  negligence,  even 
if  he  did  not  do  the  very  best  thing  possible  at  the  time  of  the  emer- 
gency.'' 

This  charge  is  open  to  several  objections,  but  the  principal  fault 
lies  in  the  fact  that  it  assumes  a  state  of  facts  which  were  in  dispute,  as 
the  record  shows.  Attention  is  directed  to  the  language,  "when  the 
street  car  approached  without  any  signal  of  warning  and  uncontrolled 
by  the  motorman.' '  "We  think  the  court  was  justified  in  rejecting  this 
charge. 

It  is  also  claimed  that  the  court  erred  in  its  general  charge,  but 
upon  reading  the  charge  we  think  that,  taken  as  a  whole,  the  court 
stated  the  law  applicable  to  the  facts.  We  find  no  error  prejudicial  to 
the  plaintiff  in  error,  and  believing  that  substantial  justice  has  been 
done  we  affirm  the  judgment  below. 
Ferris  and  Swing,  JJ„  concur. 
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Hamilton  Common  Pleas. 

ASSESSMENTS— MUNICIPAL  CORPORATIONS. 

[Hamilton  Common  Pleas,  February  13,  1906.] 
Cincinnati  (City)  v.  Jacob  S..  Burnet  et  al. 

Effect  of  Appropriation  of  Property,  on  Owner's  Liability  fob  Assessments. 
Owners  of  private  property  appropriated  by  a  municipal  corporation  for 
park  purposes  are  not  liable  for  street  assessments  under  the  ten-year 
payment  plan,  and  net  yet  due. 

SPIEGEL,  J. 

The  only  question  in  this  case  is,  whether  lot  owners,  #here  prop- 
erty has  been  appropriated  by  the  city  of  Cincinnati  for  park  purposes, 
are  liable  for  street  assessments  not  yet  due  and  payable  under  the  ten 
years'  payment  plan,  adopted  by  said  lot  owners.  The  decision  of  the 
Supreme  Court  in  Wakley  v.  TYhiteman,  61  Ohio  St.  587  [56  N.  B.  Rep. 
461],  is  not  applicable,  because  while  determining  that  installments  not 
due  and  payable  within  the  year  next  after  the  last  day  of  September 
remain  a  lien  upon  the  real  estate  in  the  hands  of  a  purchaser,  this  deci- 
sion is  limited  to  judicial  sales,  or  sales  by  administrators,  executors, 
guardians  or  trustees,  and  I  cannot,  therefore,  extend  it  to  cases  of 
eminent  domain.  Furthermore  the  court  of  common  pleas  (Judge 
Pfleger  deciding)  in  cause  No.  119685,  Cincinnati  v.  Kirker,  an  anal- 
ogous case,  has  determined  that  the  property  owners  must  pay  these 
deferred  amounts.  I  follow  the  rule  laid  down  by  Pollock,  C.  B.,  in 
Leech  v.  Railway,  29  L.  J.  M.  C.  150: 

"The  rule  is  this:  That  wherever  there  is  a  decision  of  a  court  of 
,  concurrent  jurisdiction,  the  other  courts  will  adopt  that  as  the  basis 
of  their  decision,  provided  it  can  be  appealed  from.  If  it  cannot  be  ap- 
pealed from,  then  they  will  exercise  their  own  judgment. " 

Judgment  for  plaintiff. 
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CORPORATIONS. 

[Superior  Court  of  Cincinnati,  October,  1904.] 
Prank  S.  Caldwell  v.  Hill  &  Griffiths  Co. 

Right  op  Stockholder  to  Examine  Books  of  the  Company. 

A  stockholder  of  a  corporation  has  the  right,  by  virtue  of  Rev.  Stat.  3254 
(Lan.  5195),  to  examine  all  the  books  and  entries  therein  of  the  corpora- 
tion, and  the  motive  for  making  such  an  examination  is  Immaterial  and 
cannot  curtail  the  right  to  make  such  examination. 
[For  other  cases  in  point,  see  3  Cyc.  Dig.,  "Corporations," '§§  821-840.— Ed.] 

J.  C.  Healy  and  Malcolm  McAvoy,  for  plaintiff. 
H.  P.  Goebel,  for  defendants. 

HOFFHEIMER,  J. 

Plaintiff  asks  that  defendant  be  enjoined  from  refusing  to  allow 
him  to  inspect  its  books  and  records.  The  evidence  shows  plaintiff  is  a 
stockholder  in  defendant  company  and  that  he  demanded  an  inspection 
under  Rev.  Stat.  3254  (Lan.  5195).    Said  section  is  as  follows: 

"And  the  books  and  records  of  such  corporation  shall  at  all  reason- 
able times  be  open  to  the  inspection  of  every  stockholder.' ' 

Whilst  the  agents  of  plaintiff  were  permitted  to  make  a  general 
examination,  it  cannot  be  denied  that  some  entries  in  certain  books  were 
concealed  and  that  therefore  plaintiffs  agents  could  not  see  all  the  en- 
tries in  said  books.  Indeed  counsel  for  defendant  practically  admits 
that  these  entries  were  purposely  withheld,  and  in  open  court  states  that 
defendants  further  intend  to  withhold  said  entries  from  plaintiff.  It  is 
claimed  by  defendant  that  plaintiff  desires  the  information  he  seeks  for 
the  benefit  of  a  rival  and  competing  company.  This  is  immaterial.  The 
Supreme  Court  in  Cincinnati  Volksblatt  Co.  v.  Hoffmeister,  62  Ohio  St. 
189  [56  N.  E.  Rep.  1033;  48  L.  R.  A.  732;  78  Am.  St.  Rep.  707],  has 
laid  down  the  rule,  that  a  stockholder  has  the  right  to  examine  all  the 
books  of  defendant  company  at  any  reasonable  time,  and  this  right  can- 
not be  curtailed  no  matter  what  the  motive  of  the  examination  may  be, 
and  further,  as  a  necessary  incident  to  such  right,  is  the  right  to  take 
copies. 

The  motion  will  be  granted  and  an  injunction  allowed  as  prayed 
for. 
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Hamilton  Common  JPleas. 

CONSTITUTIONAL  LAW— COURTS— SUNDAY  LAWS. 

[Hamilton  Common  Pleas,  October,  1904.] 

George  Spaeth  v.  State  op  Ohio. 

1.  Constitution ality  of  Act  Requiring  Babber  Shops  to  Close  on  Sunday. 

Laning  Rev.  Stat.  10753  (B.  7033-1),  providing  for  the  closing  of  barber 
shops  on  Sunday,  is  constitutional  as  it  is  within  the  legislative  power 
to  protect  employes'  right  to  one  day's  rest. 

2.  Presumption  as  to  Validity  or  Legislative  Acts. 

When  the  constitutionality  of  an  act  is  doubtful  the  lower  courts  will 

uphold  it,  leaving  the  Supreme  Court  to  hold  it  invalid. 
[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Statutes,"  §§  200-210.— E<L] 

Miller  Outcalt,  for  plaintiff  in  error . 
Bates  &  Meyer,  for  defendant  in  error. 

SWING,  J. 

Held,  that  Lan.  Rev.  Stat.  10753  (B.  7033-1),  known  as  the  barbers ' 
Sunday  closing  law,  is  constitutional,  on  the  ground  that  it  is  within 
the  power  of  the  legislature  to  pass  such  act  to  protect  employes  in  the 
right  to  the  enjoyment  of  one  clay's  rest  in  seven.  The  Supreme  Court 
of  the  United  States,  in  Petit  v.  Minnesota,  111  U.  S.  164  [20  Sup.  Ct. 
Rep.  666;  44  L.  Ed.  7161,  an(l  courts  of  last  resort  in  most  of  the  states 
have  so  held. 

If  the  question  could  be  said  to  be  doubtful,  the  rule  is,  that  the  act 
should  be  upheld — a  rule,  I  think,  particularly  applicable  to  the  decision 
of  a  lower  court  in  such  case  as  this.  If  the  act  is  to  be  held  invalid 
it  should  be  by  the  court  of  last  resort,  whose  decision  would  be  of  effect 
in  the  entire  state.  Otherwise  the  act  might  be  heid  invalid  in  one 
jurisdiction  and  valid  in  another. 
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Hall  v.  Railway. 

EVIDENCE— PLEADING— WITNESSES.  . 

[Superior  Court  of  Cincinnati,  March  6,  1905.] 
Veronika  Hall,  Admx.  v.  Pennsylvania  Ry. 

1.  Pleading  Evidential  Facts  Unnecessary. 

In  an  action  based  on  alleged  negligence  in  the  operation  of  a  train,  it  is 
not  necessary  to  plead  facts  relating  to  efforts  to  check  the  speed  of 
the  train.     If  the  petition  is  indefinite  and  vague  the  defendant's  rem-  i 
edy  is  by  motion  to  make  more  definite  and  certain,  and  not  by  demurrer.  * 

[For  other  cases  in  point,  see  6  Cyc.  Dig.,  "Pleading,"  §§  250-253.— Ed.] 

2.  Weight  of  Inferential  Evidence. 

Inferential  facts  deducible  from  those  established  or  asserted,  are  to  be 
considered  together  with  the  physical  facts  established  by  direct  testi- 
mony. 

[For  other  cases  in  point,  see  4  Cyc.  Dig.,  "Evidence/1  8!  3689-3699. — Ed.] 

3.  Interpretation  of  Words  in  Charge  to  Jury. 

Use  of  the  word  "trainmen"  in  a  charge  to  the  Jury  is  not  reversible  error 
as  being  confusing,  where  the  reasonable  interpretation  does  not  con- 
fine its  meaning  to  the  enginemen  as  distinct  from  the  brakemen  and 
conductor,  as  in  this  case. 

[For  other  cases  in  point,  see  2  Cyc.  Dig.,  "Charge  to  Jury,"  §§  201-281.— 
Ed.] 

4.  Impeaching  One's  Own  Witness. 

A  party  calling  a  witness  presents  him  as  a  truthful-  person  and  worthy 
of  belief,  and  if  dissatisfied  with  his  testimony  cannot  be  permitted  to 
impeach  his  testimony  by  showing  that  given  on  a  former  trial. 

[For  other  cases  in  point,  see  7  Cyc.  Dig.,  "Witnesses,"  §§  447-449.— Ed.] 

Motion  for  new  trial. 

F.  L.  Hoffman,  for  plaintiff. 
Maxwell  &  Ramsey,  for  defendant . 

HOSEA,  J. 

1.  The  claim  of  defendant  that  the  charge  of  the  court  relating  to 
efforts  to  check  the  speed  of  the  train  was.  erroneous  because  this  was 
not  pleaded  as  an  element  of  negligence,  is  met  by  the  rule  that  ex- 
eludes  merely  evidential  facts.  The  charge  is  negligence  in  the  opera- 
tion of  the  train,  producing  the  injury  complained  of;  and  it  is  not 
necessary  in  such  a  case  to  plead  all  the  facts  contributing  thereto  and 
tending  to. establish  the  negligence  of  such  act.  "To  plead  specially 
all  the  facts  and  circumstances  from  which  negligence  would  be  inferred 
would  be  to  plead  evidence  instead  of  facts."  Davis  v.  Guarineri,  45 
Ohio  St.  470  [15  N.  E.  Rep.  350  j  4  Am.  St.  Rep.  548] ;  Meek  v.  Railway 
38  Ohio  St.  632. 

Defendant  had  a  right,  if  he  deemed  the  pleaded  allegations  vague 
or  indefinite,  to  move  to  make  them  definite  and  certain.  Failing  to  do 
so,  it  is  too  late  to  complain  after  going  to  trial  on  the  issues  as  pre- 
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sented.    New  York,  C.  &  St.  L.  By.  v.  Kistler,  66  Ohio  St.  326  [64  N. 
E.  Rep.  130]. 

2.  As  to  absence  of  proof  to  support  the  charge  involved  in  the 
foregoing,  it  may  be  said  that  the  proof  in  a  case  is  not  confined  to  the 
allegations  of  witnesses.  There  are  physical  facts  established  directly 
by  statement,  and  inferential  facts  deducible  from  those  established 
or  asserted,  which  are  cfuite  as  important  and  which  in  this  case  bore 
directly  on  the  matters  embodied  in  the  charge. 

3.  As  to  the  word  " trainmen,' '  in  the  charge,  without  specifying 
the  engineer  and  fireman  exclusively,  I  am  not  aVare  that  this  is  re- 
versible error  unless  used  in  circumstances  where  it  might  mislead  a 
jury  to  the  prejudice  of  a  defendant.  New  York,  C.  &  St.  L.  By.  v. 
Kistler,  supra,  refers  to  it  in  passing,  but  in  the  same  case  a  brakeman 
is  included  by  the  court  itself  as  one  upon  whom  the  duty  is  cast. 

In  the  present  case  it  was  not  misleading  as  it  manifestly  related 
only  to  those  on  1^ie  engine. 

4.  In  the  matter  of  refusing  to  permit  counse.  for  defendant  to 
impeach  his  own  witness,  the  rule  is  an  elementary  one,  that  this  can- 
not be  done.  It  is  true  that  in  a  proper  cass  where  counsel  is  taken 
by  surprise,  question  may  be  allowed,  referring  to  former  statements 
for  the  purpose  of  refreshing  his  memory,  etc.,  as  in  Hurley  v.  State. 
46  Ohio  St.  320  [21  N.  E.  Rep.  645;  4  L.  R.  A.  161] ;  but  such  was  not 
his  present  case.  Counsel  here  insisted  upon  his  right  to  show  former 
testimony  of  the  witness  under  oath  for  the  purpose  of  impeaching  him. 

Where  a  witness  is  put  upon  the  stand,  the  party  who  does  so,  and 
who  expects  to  benefit  by  his  testimony,  presents  him  as  a  truthful  per- 
son and  worthy  of  belief.  It  would  be  most  extraordinary,  if,  beinsr 
dissatisfied  with  the  testimony,  he  could  be  permitted  then  to  show  that 
the  witness  is  unworthy  of  belief .  and  thus  avoid  the  effect  of  the  testi- 
mony he  himself  has  introduced.  The  rule  on  this  point  is  too  well 
settled  to  admit  of  discussion. 

Motion  denied. 
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ABUTTING  OWNERS— 

Abutter  on  street  has  right  to  sub- 
soil, except  as  It  may  be  needed  for 
street  purposes;  and  the  use  of  such 
soil  to  construct  telephone  conduits  is 
a  new  servitude.  Burns  v.  Telephone 
Co.  731 

ACTION  OR  SUIT— 

Where  there  are  restrictions  in  a 
deed  conveying  a  fee,  forbidding-  the 
erection  of  a  building  except  a  certain 
kind,  grantor  may  sue  for  violation  of 
covenant  although  the  lot  is  a  subdi- 
vision, and  although  there  are  no  re- 
strictions on  other  lot  owners,  and  even 
though  grantor  owned  no  other  lot  in 
subdivision.     Burton  v.    Stapely.  1 

Action  for  deceit  may  be  maintained 
against  third  party  to  contract  although 
no  collusion  exists  between  him  and 
party  to  contract.  Lytle  v.  Insurance 
Co.  307 

A  petition  that  alleges  merely  that 
defendant  is  indebted  to  plaintiff  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action.    Morrison  v.  Stevens. 

737 
ADVERSE    POSSESSION— 

Adverse  possession  of  part  of  bound- 
ary gives  title  to  whole.  Wilson  v. 
Sidle.  393 

Partition  fences  established  while  the 
original  monuments  were  in  existence 
and  recognized  by  the  adjoining  owner 
as  being  on  the  line  is  better  evidence 
of  the  true  boundary  than  surveys  made 
.  after  the  original  monuments  have  been 
lost.  lb. 

AFFIDAVITS— 

See   also   Indictments. 

In  affidavit  charging  violation  of  mid- 
night closing  ordinance  not  necessary 
to  state  that  intoxicating  liquors  were 
sold  as  a  beverage.  Landman  v.  Co- 
lumbus. 61 

Information  for  misdemeanor  need  no£ 
conclude  with  the  words  "Contrary  to 
the  form  of  the  statute/*  etc.  Fen- 
drick   v.    State.  73 

In  a  prosecution  before  mayor  for  un- 
lawfully keeping  a  place  where  intoxi- 
cants are  sold,  an  affidavit  is  not  bad 
for  duplicity  because  it  charges  several 
distinct  offenses  of  the  same  kind  re- 
quiring punishments  of  like  nature. 
Volk  v.  Westerville.  776 

ANIMALS— 

A  city  may,  in  the  exercise  of  the 
police  power,  take  possession  of  all 
dead  animals  that  have  not  been  slaugh- 
tered for  food,  or  may  grant  a  monopoly 
for  the  taking,  transporting  and  utiliz- 
ing of  such  carcasses.  Stadler  v.  Cleve- 
land. 340 
To  secure  advantage  of  six-year  lim- 
itation, in  action  against  railway  for 
killing   cattle,    facts   sufficient   to   con- 


stitute cause  of  action  for  liability  un- 
der Rev.  Stat.  3324  (Lan.  5288)  must  be 
alleged.    Rolce  v.  Railway.  505 

ANNUITIES— 

Annuity  may  be  assigned  and  estate 
may  be  distributed  if  annuitants  assign 
their  Interest  to  those  entitled  to  corpus 
of  estate.  Central  Tr.  &  Safe  Dep.  Co. 
v.  Kirby.  194 

APPEAL— 

Person  adjudged  imbecile  cannot  ap- 
peal from  finding  where  no  guardian  is 
appointed.     Breitenstein,   In   re.  71 

Guardian  removed  by  probate  court 
for  want  of  jurisdiction  to  appoint  must 
file  appeal  bond.    Wallace,  In  re.        136 

Appeal  provided  for  owner  of  gravel 
lands  taken  for  road  purposes  does  not 
afford  complete  remedy.  Snyder  v.  Mc- 
Collough.  140 

The  necessity  of  a  proposed  ditch 
improvement,  or  the  question  of  benefit 
to  a  party  assessed,  is  not  a  proper 
subject  for  consideration  by  Injunction; 
appeal  from  the  decision  of  the  commis- 
sioners is  the  proper  remedy.  Ander- 
son  v.    Hicksville.  201 

A  discharge  in  bankruptcy,  properly 
rlead  by  a  defendant,  is  an  absolute 
bar  to  judgment  against  him,  and  there- 
fore to  a  right  of  action  on  an  appeal 
bond,  where  judgment  Is  a  condition 
precedent.     Merritt  v.  Prltchard.         257 

Order  in  aid  of  execution  Is  not  a 
final  order  from  which  appeal  will  lie. 
Morrow  v.  Blue.  265 

Appeal  lies  under  Rev.  Stat.  896  (Lan. 
2165)  only  from  decision  of  county  com- 
missioners made  in  matters  of  claim  or 
demand  upon  the  county,  in  Its  quasi- 
corporate  capacity.  State  v.  Defiance 
Co.    (Comrs.).  617 

ARBITRATION   AND   AWARD— 

If  the  effect  of  an  award,  if  valid,  is 
to  fix  a  basis  upon  which  several  par- 
ties are  to  be  made  contributors,  they 
are  all  parties  in  Interest  in  the  relief 
sought,  and  the  same  reasons  which  jus- 
tify the  joining  of  any  two  of  them  as 
plaintiffs  reauire  the  joining  of  all.  Se- 
curity Ins.   Co.   v.  Michael.  105 

ASSAULT  AND    BATTERY—* 

In  an  action  by  a  father  for  an  as- 
sault and  battery  upon  his  minor  son, 
the  measure  of  damages  is  the  amount 
of  pecuniary  Injury,  present  and  pros- 
pective, proximately  ensuing  to  the 
father  as  the  result  of  the  beating. 
Meade  v.  Lillle.  312 

Under  a  charge  of  assault  without 
provocation  evidence  is  admissible  to 
•show  the  character  and  motive  sf  the 
assault.      Oettlng  v.    Miller.  516 

In  an  action  to  recover  /Or  an  as- 
sault and  battery  it  is  not  necessary  to 
allege  malice.  lb. 
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Assessments — Banks  and  Banking. 


A6SE88MENTS— 

Notice  of  sidewalk  assessment  must 
be  made  on  legal  owner.  Hopple  v. 
Cincinnati.  193 

Abutting  owners  who  silently  stand 
by  and  permit  street  improvements  to 
be  made,  and  pay  several  installments 
of  the  assessment  levied  for  the  pay- 
ment thereof,  are  estopped  to  deny  the 
validity  and  regularity  of  the  assessment 
proceedings.     Monroe  v.  Cleveland.    535 

Owners  of  private  property  appropri- 
ated by  a  municipality  for  a  park  are 
not  liable  for  street  assessments  under 
the  ten-year  payment  plan,  and  not 
yet  due.     Cincinnati  v.  Burnet.  800 

ASSIGNMENTS— 

Annuity  may  be  assigned  and  estate 
may  be  distributed  if  annuitants  as- 
sign their  Interest  to  those  entitled  to 
corpus  of  estate.  Central  Tr.  &  Safe 
Dep.    Co.    v.    Kirby.  194 

A  man  holding  life  insurance  poli- 
cies payable  to  his  estate  cannot,  just 
before  his  death,  his  estate  being  In- 
solvent, assign  same  to  his  wife  and 
children  so  as  to  defeat  the  rights  of 
his  creditors  to  the  proceeds  of  such 
policies.     Lytle  v.  Insurance  Co.  305 

Order  given  against  wages  covering 
period  greater  than  thirty  days  no  bar 
to  attachment  for  necessaries,  against 
wages  earned  after  said  thirty  days. 
King  v.   Laws.  349 

ASSOCIATIONS— 

An  association  composed  of  corpora- 
tions, firms  and  individuals  formed  for 
purposes  of  mutual  protection  and  ad- 
justment of  difficulties,  is  not  a  part- 
nership; and  a  corporation  which  is  a 
member  thereof  is  liable  for  an  assess- 
ment. Du  Brul  &  Peters  Mfg.  Co.  v. 
Laidlaw-Dunn-Gordon   Co.  499 

ATTACHMENT— 

A  debtor  has  the  right  under  Rev. 
Stat.  6494  (Lan.  10071)  and  Rev.  Stat. 
5529  (Lan.  9058)  to  deny  the  truth  of 
the  grounds  of  attachment,  or  to  con- 
test the  attachment  after  giving  a 
redelivery  bond  as  therein  provided.  Mc- 
Cartney v.   Williams.  645 

Hearsay   and    belief   of   plaintiff   con- 
struing defendant's   acts  insufficient   to 
support  affidavit  for  attachment.     Lyon  ' 
v.   Phares.  792 

Mere  conclusions  of  fact  in  d°niil  'ire 
insufficient  to  overcome  probative  facts 
establishing   fraud.  lb. 

Seizing  exempt  property  on  attach- 
ment does  not  furnish  grounds  for  dis- 
solving the  attachment,  and  defend- 
ant's affidavit  setting  up  same  affects 
only  the  question  of  exemption.  lb. 

Ultimate  facts  may  be  sufficient  to 
sustain  the  nature  of  plaintiff's  claim 
in  an  affidavit  for  attachment.  lb 

ATTACHMENT  AND  GARNISHMENT— 

Attachment  of  property  hald  by  del 
credere  factor  of  non-resident  dis- 
missed if  property  not  reduced  to  pos- 
session by  court  although  notice  and 
writ  duly  served.  Louisville  Coal  &-. 
Coke  Co.  v.  Pocahontas  Co.  351 

Order  given  against  wages  coverlm? 
period  greater  than  thirty  days  no  bar 
to  attachment  for  necessaries,  against 
wages  earned  after  said  thirty  days 
King  v.   Laws.  349 


Common  pleas  has  no  jurisdiction  un- 
der Rev.  Stat.  6514  (Lan.  10091)  over 
the  person  or  real  property  of  a  non- 
resident by  attachment  proceedings. 
Barnard  v.  Anselm.  595 

ATTORNEY  AND   CLIENT— 

In  action  for  ejectment  from  street 
car,  plaintiff  can  recover  attorney  fees 
only  when  he  alleges  and  shows  mal- 
ice.   Bader  v.  Traction  Co.  143 

The  prosecuting  attorney  or  counsel 
employed  by  the  commissioners  may 
bring  action  to  recover  money  due  the 
county.     State  v.  Hynicka.  378 

When  partition  has  been  commenced 
but  afterwards  the  administrator  of  the 
common  ancestor  filed  a  cross  petition 
for  sale  of  the  real  estate  described, 
to  pay  debts,  and  the  property  was 
sold,  no  attorney  fee  can  be  allowei 
counsel  for  the  plaintiffs  under  riev. 
Stat.  5778  (Lan.  9315).    Myers  v.  My«is. 

551 

Reasonable  attorney  fees  may  be  al- 
lowed as  costs  where  one  beneficiary  to 
a  trust  fund  recovers  for  benefit  of  all 
Harris  v.  Harris.  VsJ 

ATTORNEY  FEES— 

See  Attorney  and  Client. 

AUTOMOBILES— 

Motorman  of  street  car  and  driver 
of  automobile  must  both  use  due  care: 
lack  of  such  care  by  latter  precludes 
recovery.    WIggers  v.  Traction  Co.     79S 

BANKRUPTCY— 

Bankrupt  not  discharged  from  stock- 
holders' liability  or  from  unpaid  sub- 
scription where  claim  not  scheduled,  no 
notice  served  on  corporation,  and  claim 
not  liquidated.  Roebling  Sons  Co.  v. 
Coal  &  Iron  Co.  s 

Bankrupt  Is  not  competent  to  testify 
in  action  on  negotiable  instrument  by 
his  trustee  against  decedent  signer's  ad- 
ministrator.     Conett    v.    Squair.  fi5 

A  discharge  in  bankruptcy,  properly 
plead  by  a  defendant,  is  an  absolute 
bar  to  judgment  against  him,  and  there- 
fore to  a  right  of  action  on  an  appeal 
bond,  where  judgment  Is  a  condition 
precedent.     Merritt  v.  Pritchard.   -    257 

BANKS  AND  BANKING— 

Where  the  insolvent  corporation  is 
a  bank  organized  under  Ohio  laws,  an 
allegation  that  a  defendant  stockholder 
is  not  liable  for  anything  beyond  the 
subscription  price  of  his  stock  does  not 
state  a  good  defense.  Umsteatter  v. 
Bank  Co.  30 

Amount  of  outstanding  checks,  drawn 
for  loans  to  be  made,  may  not  reuuee 
amount  on  deposit  and  become  "credits" 
reducible  by  "legal  bona  fide  debts  ow- 
ing."    Hynicka  v.  Insurance  Co.  80 

Outstanding  checks  do  not  reduce 
amount  of  taxation  unless  bank  Irrevo- 
cably committed  to  payee.  Check  not 
assignment  of  deposit  pro  tan  to.         lb. 

Where  a  county  treasurer  accepts 
pprsonal  check  in  payment  of  taxes  and 
Indorses  the  same  in  blank  to  a  bank, 
and  is  given  a  certificate  of  deposit,  he 
cannot,  upon  the  insolvency  of  the  lianK. 
follow  the  check  or  the  money  of  the 
trust  fund.     Towson  v.   Cole.  2S2 

Bank  not  liable  for  unauthorized  fic- 
titious credit  given  by  its  officer  to  him- 
self.    Webb  v.  Stasel.  317 
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Banks  and  Banking — Bonds. 


Banking  corporation  having  branch 
bank  in  county  but-  principal  office  and 
place  of  business  elsewhere  not  enti- 
tled to  become  county  depositary.  State 
v.  Summit  Co.    (Comrs.).  451 

BARBERS—  * 

Laning  Rev.  Stat.  10763  (B.  7033-1), 
requiring  barber  shops  to  close  on  Sun- 
day, held  constitutional.  Spaeth  v.  State. 

$02 
BENEFICIAL   ASSOCIATIONS— 

Plaintiff  suing  on  fraternal  assess- 
ment policy  need  not  show  that  assess- 
ment levied  will  not  produce  maximum 
amount  named.  Herron  v.  Catholic 
Knights.  190 

The  beneficial  Insurance  order  known 
as  the  "National  Union,"  is  a  repre- 
sentative body,  the  rules  of  which  af- 
ford a  proper  method  of  review  to  an 
aggrieved  member.  Ingram  v.  National 
Union.  227 

Beneficial  insurance  company,  if  rep- 
resentative body,  may  not  be  enjoined 
from  diverting  money  from  one  fund  to 
another  in  absence  of  fraud,  deceit,  or 
breach  of  contract.  Id. 

Beneficiaries  of  expelled  member  can- 
not recover  where  such  member  failed 
to  appeal  to  the  grand  body.  Catholic 
Union  K.  of  St.  J.  v.  Herron.  789 

BIDS  AND  BIDDERS— 

Proceedings  for  mandamus  to  com- 
pel county  commissioners  to  declare  the 
relator  to  be  the  highest  bidder  fur  the 
deposit  of  public  funds  does  not  at- 
tempt to  require  the  commissioners  to 
decide  whether  or  not  the  relator  is 
competent  to  perform  its  bid.  or  wheth- 
er or  not  it  is  a  safe  depository  for 
public  funds,  and  it  is  not  necessary 
to  attach  to  the  petition  an  undertak- 
ing for  the  protection  of  the  county. 
State  v.   Defiance  Co.    (Comrs.).         617 

In  awarding  a  contract  for  a  street 
improvement,  a  board  of  public  serv- 
ice should  exercise  Its  discretion  as  to 
who  is  the  lowest  and  best  bidder,  and 
not  as  to  who  Is  the  lowest  responsible 
bidder.     Fogarty  v.   Cincinnati.  752 

BIGAMY— 

A  common-law  marriage  may  be  made 
the  basis  of  a  prosecution  for  bigamy. 
State  v.   Bates.  301 

BILL  OF   EXCEPTIONS— 

Failure  of  mayor  to  transmit  bill  of 
exceptions  within  ten  days  cannot  •prej- 
udice one  prosecuting  error.  Capple  v. 
State.  75 

Setting  time  for  allowance  of  bill  at 
close  of  trial  sufficient  compliance  with 
Rev.   Stat.  6565   (Lan.  10147).  lb. 

A  bill  of  exceptions  is  not  authorized 
in  proceedings  before  the  probate  court 
to  contest  the  election  of  a  mayor.  Wil- 
son v.  Maher.  130 

Defect  in  bill  of  exceptions  will  not 
prevent  judgment  for  plaintiff  in  error 
If  record  shows  want  of  service.  Hop- 
ple  v.    Cincinnati.  193 

BILLS,   NOTES  AND  CHECKS— 

Bankrupt  Is  not  competent  to  testify 
in  action  on  negotiable  instrument  by 
his  trustee  against  decedent  signer's 
administrator.     Conett  v.   Squair.         65 

Signer  of  promissory  note  cannot  rely 


upon  prima  facie  relation  existing  be- 
tween other  parties.  lb. 

Parol  evidence  held  admissible  to  re- 
but presumption  created  from  position 
of  signatures  on  note.  lb. 

Prima  facie  presumption  from  position 
of  signature  on  promissory  note  is  over- 
thrown by  competent  unremitted  tes- 
timony of  different   relation.  lb. 

Notice  to  sue  given  by  surety  to  cred- 
itor's husband  sufficient  If  read  by  cred- 
itor, and  husband  as  attorney  gives  ad- 
vice thereon.    Voss  v.  Moorman.  175 

Where  a  county  treasurer  accepts  per- 
sonal check  in  payment  of  taxes  and 
indorses  the  same  in  blank  to  a  bank, 
and  is  given  a  certificate  of  deposit,  he 
cannot,  upon  the  insolvency  of  the 
bank,  follow  the  check  or  the  money  of 
the  trust  fund.     Towson  v.  Cole.         282 

In  an  action  against  the  drawer  of  a 
check,  the  averment  that  the  cheek 
was  duly  indorsed  and  assigned  to  the 
plaintiff  for  value  is  insufficient  to  show 
a  right  of  action  in  the  plaintiff.  Blath 
v.  Young.  332 

One  who  places  his  signature  in  blank 
upon  a  promissory  note  before  delivery 
is  an  inaorser;  and,  if  not  within  the 
exceptions  of  Rev.  Stat.  3175f  (Lan. 
5012).   cannot  be  charged  for  the   non- 

?>ayment  of  the  note  unless  presentment 
or  payment  has  been  made  to  the 
maker,  at  maturity.  Dollar  Sav.  Bank 
Co.   v.   Pottery  Co.  539 

BLACKMAIL— 

An  Indictment  for  blackmail,  under 
Rev.  Stat.  6830  (Lan.  10433).  charging 
defendant  with  sending  a  written  com- 
munication to  the  prosecuting  witness, 
charging  him  with  having  fondled  and 
ridden  about  with  another's  wife,  with 
the  intention  to  extort  money,  should 
charge  that  the  defendant  knowingly 
sent  the  accusation.  Sufficiency  of  in- 
dictment for  blackmail  under  facts 
stated  passed  upon.  Stake  v.  Skran- 
sewfky.  575 

BOARD   OF    EDUCATION— 
See  Schools. 

BOARD  OF  PUBLIC  SERVICE— 
See  Municipal  Corporations. 

BONDS— 

Suit  may  be  brought  on  injunction 
bond,  when  action  dismissed  for  want 
of    prosecution.      Machold    v.    Railway. 

64 

Guardian  removed  by  probate  court 
for  want  of  jurisdiction  to  appoint,  is 
not  "a  party  in  a  fiduciary  capaci'ty" 
and  he  must  file  appeal  bond.  Wal- 
lace, In  re.  135 

The  omission  of  the  names  of  the 
sureties,  the  date  of  the  filing  of  the 
petition,  etc.,  from  the  bond  given  with 
the  petition  for  a  county  ditch  Improve- 
ment are  not  grounds  for  an  injunction 
restraining  the  improvement.  Anderson 
v.  HIcksvIl'e.  201 

"Intersection  bonds"  held  subject  to 
provisions  of  Longworth  act.  Smith  v 
Rockford.  214 

In  an  action  by  the  obligee  against 
the  surety  on  an  indemnity  bond,  a 
subcontractor  who  has  furnished  ma- 
terial cannot  be  subrogated  to  the  rights 
of  the  obligee  as  to  money  retained  by 
him  under  the  condition  of  the  bond  nor 
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BONDS— Continued, 
to  a  right  of  action  against  the  surety. 
Rosenthal  v.   Surety  Co.  361 

The  limitation  of  Lan.  Rev.  Stat.  "4017 
(B.  1536-292)  controls  the  issue  of  bonds 
to  pay  for  street  and  sewer  improve- 
ments provided  for  In  Rev.  Stat.  2381 
(Lan.  3604);  unless  authorized  by  the 
electorate,  therefore,  such  issues  must 
be  restricted  for  any  one  fiscal  year  to 
1  per  cent  of  the  amount  of  taxable 
property  within  the  corporation  and  on 
,h~,  Sax  duplicate.  Smith  v.  Rockford 
<\il.).  649 

BOUNDARIES— 

Adverse  possession  of  part  of  bound- 
ary gives  title  to  whole.  Wilson  v. 
Sidle.  393 

BRIDGES— 

Bridge  used  solely  to  support  track 
of  railroad  is  roadbed  and  taxable  as 
such.  Cincinnati,  N.  O.  &  T.  P  Ry 
v.   Hynlcka,  "    153 

A  taxpayer  cannot  maintain  an  ac- 
tion to  recover  money  paid  for  bridges 
on  the  ground  that  the  contract  is  ir- 
regularly let  when  the  bridge  had  been 
erected,  accepted  and  used  by  the  pub- 
lic.    State  v.  Bridge  Co.  310 

Municipality  cannot  authorize  con- 
struction of  viaduct  over  public  land- 
ing. Louisville  &  Nashville  Ry.  v.  Cin- 
cinnati. 689 

BUCKET  SHOPS— 

Judgment  against  person  operating 
bucket  shop  held  not  necessarily  lien 
on  premises  as  against  innocent  pur- 
chaser before  action  brought.  Penny 
v.   Sanders.  34 

BUILDING   INSPECTOR— 
See   Office   and  Officers. 

BUILDINGS— 

Equity  will  enjoin  threatened  viola- 
tions of  building  restrictions.  Burton 
v.   Stapely.  ,  ! 

A  restriction  In  a  deed  that  the  front 
of  said  dwelling  house  or  any  part 
thereof  shall  not  be  nearer  to  the  street 
than  the  house  next  east,  means  that 
the  front  walls  of  both  houses  must  be 
in  line  with  each  other.  iD 

Building  an  apartment  nous*  Is  a 
violation  of  a  restriction  which  requires 
the  grantee  to  use  the  lot  "for  residence 
purposes   only."  Ib 

Where  there  are  restrictions  in  a  deed 
conveying  a  fee,  forbidding  the  erection 
of  a  building  except  a  certain  kind 
grantor  may  sue  for  violation  of  cove- 
nant although  the  lot  is  a  subdivision 
no  plan  as  to  cost  and  kind  of  houses' 
and  although  there  are  no  restrictions 
on  other  lot  owners,  and  even  though 
grantor  owned  no  other  lot  in  subdivi- 
sion. Ib 
'No  presumption  of  negligence  on  part 
of  defendant  where  plaintiff  fell  from 
one  floor  to  another  of  a  building  under 
construction.     O'Connell  v.  Hazen.     755 

CARRIERS— 

Where,  in  action  for  ejection  from 
street  car,  plaintiff  alleges  his  feelings 
as  only  injury,  he  cannot  claim  an  in- 
Jury  to  his  arm  as  an  element  of  com- 
pensation.    Bader  v.  Traction  Co.     143 


In  acMon  for  ejection  from  street  car, 
plaintiff  can  recover  attorney  fees  only 
when  he  alleges  and  shows  malice.     Ib. 

Tender  of  $10  bill  to  street  car  con- 
ductor is  unreasonable,  and  if  passen- 
ger does  not  leave  car  on  request,  he 
caflnot  recover  for  ejection.  Judge  v. 
Light  Co.  ^  146 

The  relation  of  carrier  and  passen- 
ger, between  one  hailing  a  car,  intend- 
ing to  take  passage  thereon,  and  a 
street  railway  company,  begins  only 
when  the  car  Is  stopped  at  a  usual  stop- 
ping place  in  response  to  a  signal  from 
an  Intending  passenger.  Dougherty  v. 
Traction  Co.  513 

CHANGE  OF  VENUE— 

In  a  prosecution  for  unlawfully  keep- 
ing a  place  where  intoxicants  are  sold 
mayor's  overruling  motion  for  change 
of  venue  proper  where  no  other  officer 
was  authorized  to  try  case.  Volk  v 
Westerville.  775 

CHARGE   TO  JURY— 

It  is  error  to  Instruct  as  to  special 
damages  when  not  pleaded  nor  in  evi- 
dence. Time  lost  by  infant  and  dimin- 
ished earning  capacity  not  proper  sub- 
jects for  Instructions  in  action  by  the 
infant.    Cincinnati  Trac.  Co.  v.  Wooley. 

id 

Purpose  of  charge  is  to  instruct  as  to 
what  findings  may  be  returned,  and  not 
as  to  what  may  not.  Coffelder  v.  Gas 
&  Elec.  Co.  735 

An  Instruction  Is  faulty,  that  assumes 
a  state  of  facts  which  are  In  dispute 
and  is  properly  refused.  Wiggers  v 
Traction  Co.  793 

Use  of  word  "trainmen"  in  a  chareo 
not  reversible  error,  as  being  confus- 
ing, where  the  reasonable  interpretation 
does  not  confine  its  meaning  to  the 
enginemen  as  distinct  from  the  br.ike- 
men  and  conductor.     Hall  v.   Railway. 

CHARITIES—  &'3 

Contributors  to  a  religious  or  char- 
itable trust  fund  are  beneficiaries  to 
the  extent  that  they  may  complain  of 
mismanagement  by  the  trustees.  Storey 
v.   Knapp.  46^ 

CHATTEL    MORTGAGE— 

Sale  of  chattel  with  mortgage  con- 
strued to  be  conditional  sale.  Cottage 
Organ  Co.  v.  Crambert.  445 

CIVIL  RIGHTS— 

To  exclude  persons  from  serving  on 
a  jury  solely  on  account  of  their  race 
or  color  Is  to  deny  the  equal  protection 
of  the  laws  contrary  to  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States.    Fields  -v.  State.  16 

COMITY— 

Comity  does  not  permit  a  foreign  re- 
ceiver to  sequester  property  which  has 
been  brought  under  control  of  other 
courts.     Caldwell  v.  Insurance  Co.     758 

COMPENSATION— 

When  a  prosecutor,  pursuant  to  the 
<Juty  imposed  by  Rev.  Stat.  1277  (Lan. 
2655),  collects  from  three  ex-treasurers 
oyer  $200,000  on  allowance  to  him  of 
£7.500  is  a  reasonable  compensation. 
State  v.   Hynicka.  378 
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Reasonable  attorney  fees  may  be  al- 
lowed as  costs  where  one  beneficiary 
to  a  trust  fund  recovers  for  benefit  of 
all.     Harris  v.  Harris.  599 

CONDITIONAL  SALE— 

Where  land  was  deeded  for  money 
consideration  and  a  grantee  leases  by 
perpetual  lease  back  to  grantor  for  a 
rent  equal  to  the  legal  rate  of  interest 
on  the  money  paid  with  the  privilege 
of  repurchase  within  ten  years,  the 
transaction  is  a  conditional  sale  and 
not  a  mortgage,  and  a  grantee  may  en-  • 
join  the  collection  of  taxes  upon  the 
money  paid  by  him  as  upon  a  mort- 
gage loan.     Gibson  v.   Kraay.  218 

Sale  of  chattel  with  mortgage  con- 
strued to  be  conditional  sale.  Cottage 
Organ  Co.  v.  Crambert.  446 

CONFLICT  OF  JURISDICTION— 

Comity  does  not  permit  a  foreign  re- 
ceiver to  sequester  property  which  has 
been  brought  under  control  of  other 
courts.     Caldwell  v.  Insurance  Co.     758 

CONFLICT  OF  LAWS— 

Contracts  operative  chiefly  in  Ohio 
governed  by  laws  of  that  state.  Stand- 
ard Distil.  &  Distrib.  Co.  v.  Block.     601 

Insurance  contract  made  in  Ohio  gov- 
erned by  laws  of  Ohio.  Knights  Tem- 
plar &  Mas.  Mut.  Aid  Assn.  v.  Hey.    661 

CONSENTS— 

See  Street  Railways. 

CONSTITUTIONAL  LAW— 

Rule  of  the  police  court  which  ex- 
cludes from  the  trial  of  accused  all  ex- 
cept certain  designated  officers  and  per- 
sons friends  of  the  accused,  held  to 
deny  a  public  trial  under  the  guaranty 
of  Art.  8,  Sec.  11  of  the  constitution. 
Fields  v.   State.  16 

To  exclude  persons  from  serving  on 
a  Jury  solely  on  account  of  their  race 
or  color  is  to  deny  the  equal  protection 
of  the  laws  contrary  to  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States.  lb. 

The  amendment  to  Art.  13,  Sec.  3,  of 
the  constitution  of  the  state  respecting 
the  additional  liability  of  stockholders 
of  a  corporation,  repealed  by  implica- 
tion the  statute.  Rev.  Stat.  3258  (Lan. 
5202),  in  force  at  the  time  of  its  enact- 
ment, November  23.  1903,  because  ir- 
reconcilably inconsistent  therewith. 
Sheets  Mfg.   Co.   v.   Manufacturing  Co. 

119 

Revised  Statute  4715  (Lan.  $088).  au- 
thorizing owner  of  lands  from  which 
gravel  is  taken  to  appeal  under  Rev. 
Stat.  4699  (Lan.  8072),  Is  unconstitu- 
tional.    Snyder  v.  McCouOugh.  140 

Where,  in  action  for  ejection  from 
street  car,  plaintiff  alleges  his  feelings 
as  only  Injury,  he  cannot  claim  an  in- 
jury to  his  arm  as  an  element  of  com- 
pensation.   Bader  v.  Traction  Co.        143 

In  action  for  ejection  from  street  car, 
plaintiff  can  recover  attorney  fees  only 
when  he  alleges  and  shows  malice.    lb. 

Revised  Statute  2776  (Lan.  4118)  cre- 
ates no  exemptions  from  taxation  and 
is  constitutional.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  v.  Hynicka.  163 

A  resolution  of  a  board  of  health  pro- 
viding for  the  confiscation  of  all  milk 


above  a  certain  test  is  not  uncoi 
tional.     Kaiser  v.  Walsn. 

A  municipality  has  power  to  rej 
the  use  of  its  streets  and  a  reast 
vehicle  license  is  not  unconstitul 
Pegg  v.   Columbus. 

Act  98  O.  Lr.  274  (Lan.  Rev. 
1657;  B.  1136-1),  the  county  depoi 
law,  does  not  violate  the  constll 
as  denying  equal  rights  and  equal  ' 
fit,  nor  as  not  having  uniform  o 
tion.     State   v.    Summit   Co.    (Col 

The  monthly  average  amoun 
money  invested  in  municipal  countj 
township  bonds  not  required  to 
listed  under  Rev.  Stat.  2737  (Lan.  4 
Subd.  16.     Whitely  v.  Arbogast. 

Act  98  O.  L.  5,  amending  Lan. 
Stat.  5538,  6539  (B.  3443-3)  is  void.  I 
v.   Schoepf. 

Jones  local  option  law  held  cons 
tional.     Doering  v.   Cincinnati. 

A  renewal  ordinance  granting  ' 
street  railway  the  right  to  operafc 
certain  streets  constitutes  a  cont 
which  cannot  be  affected  by  subseq 
legislation.  Woodland  Aye.  &  W 
St.   Ry.  v.  Cleveland. 

Laning  Rev.  Stat.  10753  (B.  7033 
requiring  barber  shops  to  close  on  £ 
day,  held  constitutional.  Spaeth 
State. 

CONTEMPT— 

One  failing  to  comply  with  ordei 
pay  alimony  not  in  contempt  if  he 
shown  a  disposition  to  comply  but 
been  unable.    Borror  v.  Borror. 

CONTRACTS— 

Building  an  apartment  house  is  a  ^ 
lation  of  a  restriction  which  requ 
the  grantee  to  use  the  lot  "for  r 
dence  purposes  only."  Burton  v.  Sta 
ly. 

Builder  of  road  under  void   conti 
may  not  recover  in  equity  loss  and 
pense    incurred.      North    v.    Huron 
(Comrs.). 

Revised  Statute  283  (Lan.  356)  c 
not  bar  recovery  of  commission  on  c 
tract  for  agent's  procuring  lnsurai 
Connelly  v.  Plckard. 

Contract  by  whose  terms  firm  m 
"sole  agents"  to  sell  coal  on  per  ct 
age  commission  at  prices  fixed  by  pi 
clpal,  coal  to  be  in  the  name  of  ap 
payments  to  be  guaranteed,  and  sel 
charges  paid  by  agent,  makes  la 
del  credere  factor  and  coal  property 
principal.  Louisville  Coal  &  Coke 
v.  Pocahontas  Co. 

Laws  as  to  restraint  of  trade  appl: 
liquor  traffic.     Carr  v.  Brewing  Co. 

A  taxpayer  cannot  maintain  an 
tion  to  recover  money  paid  for  brie 
on  the  ground'  that  the  contract  is 
regularly  let  when  the  bridge  had  fc 
erected,  accepted  and  used  by  the  p 
lie.     State  v.  Bridge  Co. 

Breach  of  contract  to  supply  wi 
may  be  enjoined.     Wells  v.  White. 

The  measure  of  damages  for  brc 
of  contract  to  build  an  ice  house 
such  as  will  naturally  follow  and 
are  supposed  to  have  been  in  tne  c 
templation  of  the  parties,  considei 
the  nature  and  use  of  the  build 
Hence,  damages  by  way  of  freight 
foreign  ice  are  not  speculative.  G: 
Lakes  Eng.  Wks.  v.  Ice  &  Cold  S 
Co. 
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CONTRACTS— Continued. 

Contract  employing  tax  inquisitor, 
under  act  85  O.  L.  170,  Is  prospective  in 
operation.    State  v.  Lewis.  370 

The  price  agreed  upon  for  the  con- 
struction of  a  sewer  being  $60  per  foot, 
the  fact  that  an  expert,  not  taking  into 
consideration  several  elements  that 
made  the  work  uncertain,  estimated  the 
work  at  $50  per  foot  does  not  show 
fraud  in  the  contract,  there  being  no 
direct  evidence  of  fraud.  Burke  v.  Cleve- 
land. 408 

Technical  words  do  not  defeat  inten- 

+     tlon    of   an    agreement.      Cleveland    Tr. 

Co.  v.  Coal  &  Iron  Co.  509 

Contracts  operative  chiefly  in  Ohio 
governed  by  laws  of  that  state.  Stand- 
ard Distil.  &  Distrib.  Co.  v.  Block.      601 

In  an  action  for  breach  of  contract 
defense  must  be  pleaded  to  be  available. 

lb. 

Contracts  in  restraint  of  trade  must 
*       tend  to  create  a  monopoly.  lb. 

In-  awarding  a  contract  for  a  street 
improvement  a  board  of  public  service 
should  exercise  its  discretion  as  to  who 
is  the  lowest  and  best  bidder,  and  not 
as  to  who  Is  the  lowest  responsible  bid- 
der.    Fogarty  v.   Cincinnati.  752 

A  renewal  ordinance  granting  to  a 
street  railway  the  right  to  operate  on 
certain  streets  constitutes  a  contract, 
which  cannot  be  affected  by  subsequent 
legislation.  Woodland  Ave.  &  W.  S.  St. 
Ry.  v.  Cleveland.  763 

A  contract  to  ship  entire  output  and 
agreement  by  others  partly  to  pay  a 
stipulated  price  on  receipt  is  not  void 
because  unilateral  or  lacking  in  mutu- 
ality. Virginia  Consol.  Mill.  Co.  v.  Sup- 
ply  &  Mfg.    Co.  794 

CONTRIBUTION— 

If  the  effect  of  an  award,  if  valid,  is 
to  fix  a  basis  upon  which  several  parties 
are  to  be  made  contributors,  they  are 
all  parties  in  Interest  in  the  relief 
sought,  and  the  same  reasons  which 
Justify  the  joining  of  any  two  of  them 
as  plaintiffs  require  the  joining  of  all. 
Security  Ins.  Co.  v.  Michael.  105 

CORPORATIONS— 

It  is  not  a  condition  precedent  to  the 
enforcement  of  stockholders'  liability 
against  the  estae  of  a  decedent  that  the 
claim  be  presented  to  the  executor. 
Roebling  Sons  Co.  v.  Coal  &  Iron  Co.     8 

Statute  of  limitations  runs  against  un- 
paid stock  subscriptions  from  act  of 
insolvency  of  corporation — statute  in 
force  at  time  of  Insolvency  governs.  lb. 

Bankrupt  not  discharged  from  stock- 
holders' liability  or  from  unpaid  sub- 
scription where  claim  not  scheduled,  no 
notice  served  on  corporation,  and  claim 
not  liquidated.  lb. 

Purchaser  at  par  not  liable  for  un- 
paid stock  subscription.  lb. 

Statutory  liability  for  stock  of  insol- 
vent corporation  not  specifically  men- 
tioned in  will  coming  into  hands  of  ex- 
ecutor as  a  liability  but  not  accepted 
by  him  as  sole  devisee  cannot  be  en- 
forced, lb. 

Time  of  enforcement  of  stockholders* 
liability  governs  those  who  are  liable. 
Umsteatter  v.  Bank  Co.  30 

In  an  action  to  enforce  stockholders* 
liability,  an  an«-wer  by  the  executor  of 


the  deceased  stockholder  must  state  in 
defense  that  the  estate  has  been  fully 
settled  and  the  statute  of  limitations 
has  run.  n>. 

In  such  action,  it  is  no  defense  for 
the  administrator  of  the  estate  of  a  de- 
ceased stockholder  that  no  verified 
clatm  has  ever  been  presented  to,  and 
allowed  by.  him.  ib. 

Constitutional  amendment  as  to  stock- 
holder's liability  self-executing.  Sheets 
Mfg.  Co.  v.  Manufacturing  Co.  119 

The  amendment  to  Art.  13,  Sec.  3  of 
the  constitution  of  the  state  respecting 
the  additional  liability  of  stockholders 
of  a  corporation,  repealed  by  implica- 
tion the  statute,  Rev.  Stat.  3258  (Lan. 
5202),  in  force  at  the  time  of  its  enact- 
ment, November  23.  1903,  because  ir- 
reconcilably Inconsistent  therewith.    Ib. 

Dividend  declared  by  board  of  di- 
rectors is  a  debt  of  the  corporation. 
Mitchell  v.   Wheel   Co.  483 

Declared  dividends  are  debts  of  a 
corporation  owing  to  stockholder.  Snod- 
graSs  v.  Morrison.  497 

Corporation  alone  liable  for  failure 
of  its  agent  to  perform  his  duty.  Ib. 

An  association  composed  of  corpora- 
tions, firms  and  individuals  formed  for 
purposes  of  mutual  protection  and  ad- 
justment of  difficulties,  is  not  a  part- 
nership; and  a  corporation  which  is  a 
member  thereof  is  liable  for  an  assess- 
ment. Du  Brul  &  Peters  Mfg.  Co.  v 
Laldlaw- Dunn-Gordon   Co.  499 

A  court  will  not  hesitate  to  displace 
a  board  of  directors  by  appointing  a 
receiver,  where  it  appears  that  the  pur- 
pose of  the  plaintiff  is  not  to  regulate 
the  Internal  affairs  of  the  corporation, 
but  that  his  action  is  due  to  an  abuse 
of  power  by  the  officers  of  a  majoritv 
of  the  stockholders.  Heintzroan  v.  Metal 
Co.  554 

A  defendant  corporation  will  not  be 
heard  to  complain  of  failure  on  the  part 
of  a  stockholder,  asking  for  a  receiver 
and  accounting,  to  exhaust  his  rights 
within  the  corporation,  where  the  stock- 
holder charges  waste  of  corporate  prop- 
erty and  fraud  in  its  sale.  Ib. 

Jurisdiction  of  equity  to  Inquire  into 
proceedings  of  corporation  officers,  in- 
volving validity  of  their  election.  Burch 
v.  Coan.  563 

In  an  action  against  stockholders  on 
their  liability  as  such,  the  corporation 
is  a  necessary  party  defendant.  Mor- 
rison v.  Stevens.  737 

Stockholders  not  liable  for  unlawful 
acts   of   corporation.     Paul   v.   Groene. 

73S 

A  stockholder  may  examine  the  books 
and  his  motive  is  immaterial.  Cald- 
well v.   Hill.  gel 

CORRUPTING  COURTS— 

Sending  letter  to  judge  reflecting  on 
character  of  relator  In  civil  action  does 
not  constitute  attempt  to  corrupt  court 
State  v.  Johnson.  698 

COSTS  AND  FEES— 

Defendant  dismissing  condemnation 
proceedings  for  failure  to  show  that 
parties  could  not  agree,  held  not  en- 
titled to  his  costs,  etc.  Devon  v.  Rail- 
way. 134 

A  judgment  may  be  vacated  on  mo- 
tion of  plaintiff  because  of  an  inad- 
vertent  error   as   to    the   amount,    but 
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costs  resulting  will  be  assessed  against 
the  plaintiff.    Kuhn  v.  Kagey.  358 

COUNTER  FLOORS— 
See   Buildings. 

COUNTIES— 

Builder  of  road  under  void  contract 
may  not  recover  in  equity  loss  and  ex- 
pense incurred.  North  v.  Huron  Co. 
(Comrs.).  »7 

Revised  Statute  4452  (Lan.  7635)  as 
to  a  view  of  the  line  of  a  proposed 
ditch  improvement  by  the  county  com- 
missioners does  not  contemplate  that 
the  commissioners  must  actually  set 
foot  on  every  inch  of  the  line  of  the 
ditch;  a  meeting  at  the  beginning  of 
the  improvement  is  sufficient.  Ander- 
son v.  Hicksville.  201 

County  commissioners  can  only  em- 
ploy teachers  when  the  township  board 
.of  education  falls  to  do  so;  and  when 
they  have  suspended  school  in  two  sub- 
districts  and  provided  transportation  to 
other  district  it  is  not  a  failure  to  make 
lawful  provision  for  school  in  such  dis- 
trict and  the  county  commissioners  can- 
not interfere.  Wayne  Tp.  (Bd.  of  Ed.) 
v.  Shaul.  269 

A  taxpayer  cannot  maintain  an  action 
to  recover  money  paid  for  bridges  on 
the  ground  that  the  contract  is  irreg- 
ularly let  when  the  bridge  had  been 
erected,  accepted  and  used  by  the  pub- 
lic.    State  v.  Bridge  Co.  810 

The  prosecuting  attorney  or  counsel 
employed  by  the  commissioners  may 
bring  action  to  recover  money  due  the 
county.     State  v.  Hynicka.  378 

Banking  corporation  having  branch 
bank  in  county  but  principal  office  and 
place  of  business  elsewhere  not  enti- 
tled to  become  county  depositary.  State 
v.  Summit  Co.   (Comrs.).  451 

If  the  county  commissioners  have 
power  to  act  upon  a  petition  for  the 
incorporation  of  a  village,  the  township 
trustees  are  without  power.  Schorr  v. 
Braun.  47S 

Appeal  lies  under  Rev.  Stat.  896  (Lan. 
2165)  only  from  decision  of  county  com- 
missioners, made  in  matters  of  claim 
or  demand  upon  the  county  in  its  quasi- 
corporate  capacity;  hence  appeal  will  not 
lie  from  a  refusal  of  the  commission- 
ers to  accept  a  bid  from  a  bank  for  a 
depository  of  county  funds.  State  v. 
Defiance  Co.  (Comrs.).  617 

Proceedings  for  mandamus  to  compel 
county  commissioners  to  declare  the 
relator  to  be  the  highest  bidder  for  the 
deposit  of  public  funds  does  not  at- 
tempt to  require  the  commissioners  to 
decide  whether  or  not  the  relator  is 
competent  to  perform  its  bid,  or  wheth- 
er or  not  it  is  a  safe  depository  for  pub- 
lic funds,  and  it  is  not  necessary  to  at- 
tach to  the  petition  an  undertaking  for 
the  protection  of  the  county.  lb. 

COUNTY  AUDITOR— 

County  auditor  not  required  to  make 
examination  for  omitted  taxable  prop- 
erty.    State  v.   Lewis.  370 

Auditor  may  not  add  to  duplicate 
railroad  property  already  assessed  on 
the  theory  that  it  is  property  locally 
taxable.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
▼.  Hynicka.  163 


COURTS— 

Rule  of  the  police  court  which  ex- 
cludes from  the  trial  of  accused  all 
except  certain  designated  officers  and 
persons  friends  of  the  accused,  held  to 
deny  a  public  trial  under  the  guaranty 
of  Art.  8,  Sec.  11  of  the  constitution. 
Fields  v.  State.  16 

"Officers"  as  used  in  statute  defining 
embezzlement  do  not  include  receivers 
or  special  master  commissioners  ap- 
pointed by  the  court.     State  v.  Fabin. 

49 

Jury  from  city  may  try  accused  for 
offense  committed  outside  of  city  but 
In  district  within  jurisdiction  of  court. 
Fendrick  v.    State.  73 

Failure  of  mayor  to  transmit  bill  of 
exceptions  within  ten  days  cannot  prej- 
udice one  prosecuting  error.  Capple  v. 
State.  75 

No  provision  for  change  of  venue  from 
mayor's  court  In  trial  for  violation  of 
Beal  law.    Garrison  v.  State.  159 

Jurisdiction  of  equity  to  inquire  Into 

proceedings  of  corporation  officers,   in- 

-    volving  validity  of  their  election.  Burch 

v.   Coan.  563 

Common  pleas  has  no  jurisdiction  un- 
der Rev.  Stat.  6514  (Lan.  10091)  over 
the  person  or  real  property  of  a  non- 
resident by  attachment  proceedings. 
Barnard  v.   Anselm.  595 

"Where  one  judge  of  a  court  passes 
on  the  merits  of  a  proposition,  another 
judge  of  the  same  court  Is  not  disposed 
afterwards  to  question  the  correctness 
of  such  rulings.  State  v.  Defiance  Co. 
(Comrs.).  617 

Sending  letter  to  judge  reflecting  on 
character  of  relator  In  civil  action  does 
not  constitute  attempt  to  corrupt  court. 
State  v.  Johnson.  696 

Justice  has  no  jurisdiction  after  four 
days  of  time  of  submission  to  set  aside 
a  judgment  on  his  docket.  State  -v. 
Smedes.  757 

COVENANTS— 

A  restriction  in  a  deed  that  the  front 
of  said  dwelling  house  or  any  part 
thereof  shall  not  be  nearer  to  the 
street  than  the  house  next  east,  means 
the  front  walls  of  both  houses  must 
be  in  line  with  each  other.  Burton  v. 
Stapely.  l 

Where  there  are  restrictions  in  a  deed 
conveying  a  fee,  forbidding  the  erection 
of  a  building  except  a  certain  kind, 
grantor  may  sue  for  violation  of  cove- 
nant although  the  lot  is  a  subdivision, 
and  although  there  are  no  restrictions 
on  other  lot  owners,  and  even  though 
grantor  owned  no  other  lot  in  subdi- 
vision, ib. 

A  conveyance  by  the  reversioner  of 
a  leasehold  estate  of  her  Interest  in 
fee  to  her  daughter,  reversing  a  llfo 
use  In  the  reversion,  is  not  a  breach 
of  the  covenant  in  the  lease  for  quiet 
enjoyment,  where  the  lease  is  of  record 
and  notice  to  all  concerned.  Bates  v. 
Coal  Co.  140 

CRAPS— 

See  Gaming. 

CRIMINAL  LAW  AND  PRACTICE— 

Rule  of  the  police  court  which  ex- 
cludes from  the  trial  of  accused  all  ex- 
cept certain  designated  officers  and  per- 
sons friends  of  the  accused,  held  to  deny 
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CRIMINAL      LAW      AND      PRACTICE— 

Continued, 
a  public  trial  under  the  guaranty  of  Sec. 
11.  Art.  8  of  the  constitution.    Fields  v. 
State.         r  16 

In  a  prosecution  for  gambling,  expert 
testimony  as  to  the  game  commonly 
known  as  "craps"  is  admissible  on  the 
part  of  the  state.  „  lb. 

Information  for  misdemeanor  need 
not  conclude  with  the  words  "Contrary 
to  the  form  of  the  statute,"  etc.  Fen- 
drick  v.   State.  73 

Jury  from  city  may  try  accused  for 
offense  committed  outside  of  city  but 
in  district  within  jurisdiction  of  court. 

lb. 

Averment  insufficiently  alleging  own- 
ership of  property  embezzled.  State  v. 
Forbes.  102 

Judgment  need  not  follow  immediate- 
ly in  criminal  case  before  mayor.  Gar- 
rison v.  State.  159 

The  venue  of  an  indictment  for  an 
offense  under  Sec.  1  of  the  Valentine 
antitrust  act  (Lan.  Rev.  Stat.  7586;  B. 
4427-1),  is  the  county  where  the  mem- 
bers of  the  illegal  combination  reside  or 
exist,  without  reference  to  where  the 
trust  Itself  as  an  entity  exist  or  does 
business.    State  v.  Delivery  Co.  515 

Charges  In  indictment  for  blackmail 
if  true  must  be  such  as  constitute  an 
offense.     State  v.   Skransewfky.         575 

The  fact  that  the  persons  named  in 
an  indictment  are  afterwards  described 
as  defendants  does  not  vitiate  the  in- 
dictment, as  being  Indefinite  and  uncer- 
tain. State  v.  Ice  Mfg.  &  Cold  Stor. 
Co.  640 

In  Ohio  an  act  is  not  criminal  unless 
made  so  by  statute,  and  the  statute 
should  describe  the  act  which  is  for- 
bidden with  reasonable  certainty.  State 
v.    Bovee.  663 

In  an  indictment  under  Lan.  Rev. 
Stat.  5538,  5539  (B.  3443-3.  3443-4),  mak- 
ing it  an  offense  for  failure  to  provide 
a  heating  device  for  motorman,  which 
charges  that  it  was  the  duty  of  the  ac- 
cused to  carry  out  the  provisions  of  said 
sections,  it  is  not  necessary  to  aver 
how  or  by  whose  authority  said  duty 
was  impaired.     State  v.   Schoepf.      671 

Sending  letter  to  judge  reflecting  on 
character  of  relator  In  civil  action  does 
not  constitute  attempt  to  corrupt  court. 
State  v.   Johnson.  696 

In  a  prosecution  for  unlawfully  keep- 
ing a  place  where  intoxicants  are  sold, 
mayor's  overruling  motion  for  change 
of  venue  proper  where  no  other  officer 
was  authorized  to  try  case.  Volk  v. 
Westerville.  776 

DAMAGES— 

It  is  error  to  instruct  as  to  special 
damages  when  not  pleaded  nor  in  evi- 
dence. Time  lost  by  infant  and  dimin- 
ished earning  capacity  not  proper  sub- 
jects for  instructions  In  action  by  the 
infant.    Cincinnati  Trac.  Co.  v.  Wooley. 

19 

In  an  action  by  a  father  for  an  as- 
sault and  battery  upon  his  minor  son, 
the  measure  of  damages  Is  the  amount 
of  pecuniary  injury,  present  and  pros- 
pective, proximately  ensuing  to  the 
father  as  the  result  of  the  beating. 
Meade  v.   Llllie.  312 

The  measure  of  damages  for  breach 
of  contract  to  build  an  ice  house  are 
such  as  will  naturally  follow  and  as  are 


supposed  to  have  been  in  the  contem- 
plation of  the  parties,  considering  the 
nature  and  use  of  the  building.  Hence, 
damages  by  way  of  freight  on  foreign 
ice  are  not  speculative.  Great  Lakes  Enj?. 
Wks.  v.  Ice  &  Cold  Stor.  Co.  363 

Application  for  compensation  and 
damages  in  ditch  proceedings  to  be 
made,  when.  Cleveland,  C.  C.  &  St. 
L.  Ry.  v.  Darke  Co.   (Comrs.).  624 

A  municipal  building  Inspector  is  not 
liable  for  an  abuse  of  his  discretion- 
ary powers,  unless  malice  is  shown.  Gal- 
lagher v.  Tooker.  750 

A  verdict  of  $1,500  to  a  seamstress 
permanently  incapacitated  for  work,  is 
not  excessive.  Coffelder  v.  Gas  &  Elec. 
Co.  785 

DEATH— 

Testimony  as  to  injuries  held  admis- 
sible to  show  manner  of  accident 
though  fact  of  injuries  admitted.  Cin- 
cinnati Trac.  Co.  v.  Moeller.  22 

Evidence  must  positively  show  who 
beneficiaries  of  decedent  are,  their  cir- 
cumstances, etc.  No  presumption  will 
be  sufficient.  lb. 

DEBENTURE  COMPANIES— 

An  action  for  recovery  of  money  paid 
a  debenture  company  is  an  action  for 
a  penalty  and  barred  in  one  year.  Paul 
v.    Groene.  738 

Stockholders  not  liable  for  unlawful 
act  of  corporation.  lb. 

DEBTOR    AND    CREDITOR— 

Creditor  of  insolvent  corporation  may 
sue  to  enforce  stockholders*  liability  be- 
fore receiver  Ascertains  that  assets  are 
insufficient.      Umsteatter    v.    Bank    Co. 

30 
DEEDS— 

Building  an  apartment  house  is  a 
violation  of  a  restriction  which  requires 
the  grantee  to  use  the  lot  "for  resi- 
dence purposes  only."  Burton  v.  Stape- 
iy.  i 

A  restriction  In  a  deed  that  the  front 
of  said  dwelling  house  or  any  part 
thereof  shall  not  be  nearer  to  the  street 
than  the  house  next  east,  means  that 
the  front  walls  of  both  houses  must  be 
In  line  with  each  other.  lb. 

Deed  In  trust  to  cestui  for  life  with 
power  of  appointment  and  in  default 
thereof,  to  heirs  forever,  creates  equita- 
ble estate  in  fee.    Bates  v.  Coal  Co.    140 

Omission  of  word  "heirs"  or  to  name 
successors  not  fatal  to  trust  deed  giv- 
ing trustees  express  power  to  sell. 
Vaughan   v.    Zitscher.  184 

Where  land  was  deeded  for  money 
consideration  and  a  grantee  leases  by 
perpetual  lease  back  to  grantor  for  a 
rent  equal  to  the  legal  rate  of  interest 
on  the  money  paid,  with  the  privilege 
of  repurchase  within  ten  years,  the 
transaction  is  a  conditional  sale  and 
not  a  mortgage,  and  a  grantee  may  en- 
join the  collection  of  taxes  upon  the 
money  paid  by  him  as  upon  a  mort- 
gage loan.     Gibson  v.  Kraay.  218 

DEPOSITARIES— 

Act  98  O.  L.  274  (Lan.  Rev.  Stat. 
1657;  B.  1136-1),  the  county  depositary 
law,  does  not  violate  the  constitution 
as  denying  equal  rights  and  equal  ben- 
efit, nor  as  not  having  uniform  opera- 
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tlon.      State   v.    Summit   Co.    (Comrs.). 

451 
Proceedings  for  mandamus  to  com- 
pel county  commissioners  to  declare 
the  relator  to  be  the  highest  bidder  for 
the  deposit  of  public  funds  does  not 
attempt  to  require  the  commissioners 
to  decide  whether  or  not  the  relator 
is  competent  to  perform  its  bid,  or 
whether  or  not  it  is  a  safe  depository  for 
public  funds,  and  it  Is  not  necessary 
to  attach  to  the  petition  an  undertak- 
ing for  the  protection  of  the  county. 
State  v.  Defiance  Co.  (Comrs.).  617 

DEVISE— 

See    Executors    and    Administrators; 
Wills. 

DIVORCE   AND  ALIMONY— 

Husband  is  liable  for  support  of  minor 
children  living  with  wife  during  sep- 
aration though  he  afterward  obtain  a 
divorce  in  another  state.  Clark  v. 
Clark.  45 

One  falling  to  comply  with  order  to 
pay  alimony  not  in  contempt  if  he  has 
shown  a  disposition  to  comply  but  has 
been  unable.     Borror  v.   Borror.         147 

A  decree  of  divorce  granted  on  a  sup- 
plemental answer  and  cross  petition  of 
which  the  plaintiff  had  no  notice,  while 
it  may  serve  to  terminate  the  marriage 
contract,  does  not  determine  rights 
either  as  to  alimony  or  the  custody  of 
children.     Keenan  v.   Keenan.  681 

DOWER— 

Right  of  dower  is  prior  to  mortgage 
to  secure  owelty.  Fleming  v.  Morning- 
star.  430 

DRAINS  AND  DITCHES— 

The  necessity  of  a  proposed  ditch  im- 
provement, or  the  question  of  benefit 
to  a  party  assessed,  is  not  a  proper 
subject  for  consideration  by  injunc- 
tion; appeal  from  the  decision,  of  the 
commissioners  is  the  proper  remedy. 
Anderson  v.  Hlcksville.  201  " 

The  omission  of  the  names  of  the 
sureties,  the  date  of  the  filing  of  the 
petition,  etc.,  from  the  bond  given  with 
the  petition  for  a  county  ditch  improve- 
ment are  not  grounds  for  an  injunction 
restraining  the  improvement.  lb. 

Small  streams  tributary  to  the  main 
streams,  the  improvement  of  which  is 
petitioned  for,  are  within  the  meaning 
of  the  terms  "lateral,  spur  or  branch 
ditch"  in  Rev.  Stat.  4448  (Lan.  7629), 
providing  for  the  petition  for  ditch  im- 
provements, lb. 

Revised  Statute  4452  (Lan.  7635),  as 
to  a  view  of  the  line  of  a  proposed  ditch 
improvement  by  the  county  commis- 
sioners does  not  contemplate  that  the 
commissioners  must  actually  set  foot 
on  every  inch  of  the  line  of  the  ditch: 
a  meeting  at  the  beginning  of  the  im- 
provement is  sufficient  lb. 

Applications  for  compensation  and 
damages  by  landowners  in  ditch  pro- 
ceedings are  required  to  be  made  on 
or  before  the  day  set  for  hearing  of 
applications  for  compensation  and  dam- 
ages and  for  approval  of  the  report  of 
the  county  surveyor,  and  are  not  barred 
if  not  made  on  or  before  the  day  set 
for  hearing  upon   the  petition  for  the 


improvement     Cleveland,  C.  C.  &  St. 
I*  Ry.  v.  Darke  Co.  (Comrs.).  624 

EASEMENTS— 

The  dedication  of  a  street  does  not 
deprive  an  abutter  of  any  right  there- 
in not  inconsistent  with  the  paramount 
right  of  the  municipality  to  hold  and 
use  the  ground  so  dedicated  In  trust 
for  street  purposes.  Burns  v.  Tele- 
phone Co.  731 

EJECTMENT  OP  PASSENGERS— 
See   Carriers. 

ELECTIONS— 

By  widow  to  take  under  will.  See 
Executors  and  Administrators. 

A  bill  of  exceptions  is  not  author- 
ized in  proceedings  before  the  probate 
court  to  contest  the  election  of  a  mayor. 
Wilson   v.   Ma  her.  130 

Decision  of  freeholders  In  mayor's 
election  contest  held  not  reviewable  on 
error.  ib. 

The  notice  provided  for  to  the  con- 
testee  may  be  served  in  the  same  man- 
ner as  a  summons  under  the  code  of 
civil  procedure.  n>. 

Admissibility  of  parol  evidence  in 
election  contest — what  amounts  to  vot- 
ing— effect  of  Irregularity — rejection  of 
mutilated  ballots.     Williams  v.  Barker. 

ELECTRICITY—  $W 

A  public  light  company  cannot,  by 
estoppel,  acquire  the  right  to  use  light 
poles  of  a  municipality  for  electric  light 
wires,  when  the  municipality  had  no 
power  expressly  to  grant  such  right. 
Columbus  v.   Public  Service  Co.         291 

EMBEZZLEMENT— 

Embezzlement  by  receivers  and  spe- 
cial masters  commissioners  held  not 
punishable  under  our  statutes.  State 
v.    Fabln.  49 

Averment  insufficiently  alleging  own- 
ership of  property  embezzled.  State 
v.  Forbes.  102 

EMINENT    DOMAIN— 

Defendant  dismissing  condemnation 
proceedings  for  failure  to  show  that 
parties  could  not  agree  held  not  enti- 
tled to  his  costs,  etc.  Devou  v.  Rail- 
way. 134 
Revised  Statute  4715  (Lan.  8088),  au- 
thorizing the  taking  of  gravel  for  road 
purposes,  held  unconstitutional.  Sny- 
der v.  McCullough.                                 140 

EQUITY— 

Equity  will  enjoin  threatened  viola- 
tions of  building  restrictions.  Burton 
v..  Stapely.  1 

Where  a  petition  has,  as  Its  object, 
the  bringing  under  judicial  inquiry  of 
fraudulent  acta  rendering  void  an  award 
or  finding  regular  on  its  face,  and  to 
annul  and  set  aside  the  award,  is  a 
vital  condition  with  reference  to  legal 
rights  depending  upon  it,  a  case  of 
equitable  Jurisdiction  is  clearly  pre- 
sented.    Security  Ins.   Co.    v.   Michael. 

105 

Jurisdiction  of  equity  to  Inquire  Into 
proceedings  of  corporation  officers,  in- 
volving validity  of  their  election.  Burch 
v.  Coan.  563 
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ERROR— 

The  fact  that  trial  not  public  was 
not  prejudicial  to  defendant  will  not 
prevent  reversal  of  Judgment.  Fields 
v.   State.  16 

Verdict  of  Jury  will  not  be  disturbed 
as  against  weight  of  evidence  unless 
clearly  wrong.  Cincinnati  Trac.  Co.  v. 
Wooley.  19 

Failure  of  mayor  to  transmit  •  bill  of 
exceptions  within  ten  days  cannot  prej- 
udice one  prosecuting  error.  Capple  v. 
State.  ,  75 

Decision  of  freeholders  in  mayor's 
election  contest  held  not  reviewable  on 
error.     Wilson  v.  Maher.  130 

Defect  in  bill  of  exceptions  will  not 
prevent  judgment  for  plaintiff  in  error 

*  if  record  shows  want  of  service.     Hop- 
t     pie  v.   Cincinnati.  193 

*  Where,    in    a    trial    for   bigamy,    the 
-     court  ruled  that  the  alleged  first  wife 

could  not  testify,  and  counsel  for  state 
in  argument  commented  on  the  ruling 
as  a  decision  as  to  the  validity  of  the 
second  marriage,  and  the  court  imme- 
diately corrected  the  errDr,  the  rights 
of  accused  were  not  thereby  prejudiced. 
State  v.  Bates.  301 

Appointment  of  guardian  is  a  final 
order  reviewable  on  error.  Hare  v. 
Sears.  59° 

Evidence  ruled  on  cross-examination 
brought  out  by  other  witnesses  saves 
from  error.     Volk  v.  Westerville.       776 

ESTATES— 

Deed  in  trust  to  cestui  for  life  with 
power  of  appointment  and  in  default 
thereof,  to  heirs  forever,  creates  equita- 
ble  estate   in   fee.     Bates   v.    Coal    Co. 

140 
ESTOPPEL— 

An  assignee  of  an  original  lessee,  who 
enters  upon  the  leasehold  and  pays  rent 
for  a  period  of  seven  years  to  one  ap- 
parently the  reversioner,  had  thus  at- 
torned to  such  reversioner  and  is  es- 
topped to  dispute  his  title.  Bates  v. 
Coal    Co.  MO 

A  public  lighl  company  cannot.  l>v  es- 
toppel, acquire  the  right  to  use  light 
poles  of  a  municipality  for  elective  light 
wires  when  the  municipality  had  no 
power  expressly  to  grart  such  right. 
Columbus  v.  Public  Service  Co.  201 

Abutting  owners  who  silently  stand 
by  and  permit  street  improvements  to 
be  made,  and  pay  several  installments 
of  the  assessment  levied  for  the  pay- 
ment thereof,  are  estopped  to  deny  the 
validity  and  regularity  of  the  assess- 
ment proceedings.  Monroe  v.  Cleve- 
land. 535 

A  defendant  corporation  will  not  be 
heard  to  complain  of  failure  on  the  part 
of  a  stockholder,  asking  for  a  receiver 
and  accounting,  to  exhaust  his  rights 
within  the  corporation,  where  the  stock- 
holder charges  waste  of  corporate  prop- 
erty and  fraud  in  its  sale.  Heintzman 
v.  Metal  Co.  564 

EVIDENCE— 

In  a  prosecution  for  gambling,  ex- 
pert testimony  as  to  the  game  common- 
ly known  as  "craps"  is  admissible  on 
the  part  of  the  state.     Fields  v.  State. 

16 
Evidence  in  action  for  wrongful  death 
must    positively    show   who    are    bene- 
ficiaries   of     decedent,     their     circum- 


stances, etc  Cincinnati  Trac.  Co.  v. 
Moelier.  22 

Parol  evidence  held  admissible  to  re- 
but presumption  created  from  position 
of  signature  on  note.    Conett  v.  Squa.fr. 

65 

Prima  facie  presumption  from  posi- 
tion of  signatures  on  promissory  note 
is  overthrown  by  competent  unrebutted 
testimony  of  different  relation.  lb. 

In  a  prosecution  of  physician  for  giv- 
ing prescriptions  for  whiskey  In  viola- 
tion of  Beal  law,  conversation  as 
to  use  for  which  whiskey  intended, 
not  competent  in  absence  of  physician. 
Garrison   v.    State.  159 

Revised  Statute  3365-21  (Lan.  5425). 
providing  a  rule  of  evidence  as  to  neg- 
ligence of  railroads  in  inspecting  its 
engines,  raises  a  presumption  of  neg- 
ligence on  proof  of  an  injury,  which 
presumption  must  be  overcome  by  di- 
rect proof.     Rawlins  v.   Railway.        344 

Parol  evidence  is  admissible  to  prove 
verbal  lease  of  real  estate  for  a  year. 
Dominlck  v.   Kane.  353 

Partition  fences  established  while  the 
original  monuments  were  In  existence 
and  recognized  by  the  adjoining  owner 
as  being  on  the  line  is  better  evidence 
of  the  true  boundary  than  surveys  made 
after  the  original  monuments  have  been 
lost.     Wilson  v.   Sidle.  393 

Presumption  of  validity  of  tax  from 
entry  on  auditor's  duplicate.  Leonard 
v.   Bowland.  558 

Under  a  charge  of  assault  without 
provocation  evidence  is  admissible  to 
show  the  character  and  motive  of  the 
assault.     Oetting  v.  Miller.  616 

Where  a  husband  assumes  possession 
and  control  of  his  wife's  separate  prop- 
erty. It  is  to  be  presumed  that  he  holds 
the  same  ps  agent,  or  trustee  for  her; 
and.  whore  It  is  claimed  the  complete 
title  is  in  the  husband,  the  burden  Is 
on  him,  or  those  holding  under  him,  to 
prove  the  wife's  assent  to  his  owner- 
ship.    McLean  v.  Miller.  628 

Parol  evidence  in  election  contest  is 
competent  to  establish  that  none  of  the 
ballots  in  dispute  were  counted  by  elec- 
tion officers.     Williams  v.  Barker,     679 

Plaintiff,  to  recover  royalties  under 
grant  of  right  to  manufacture,  must 
show  that  articles  were  manufactured 
in  accordance  with  the  patent  in  ques- 
tion.     McGoen   v.    Ellerhorst.  734 

Defendant's  proof  does  not  present 
variance  of  plaintiff's  proof.  Cincin- 
nati &  C.   Trac.  Co.  v.   Burch.  739 

Under  general  denial  plaintiff  is  lim- 
ited to  averments  In^petition.  lb. 

No  presumption  of  negligence  on  part 
of  defendant,  where  plaintiff  fell  from 
one  floor  to  another  of  a  building  under 
construction.     O'Connell  v.  Hazen.     755 

To  sustain  an  action  for  negligence, 
it  must  be  shown  that  the  cause  of  the 
injury  complained  of  resulted  from  some 
culpable    negligence    of   defendant.      lb. 

Proof  of  a  single  sale  is  sufficient  to 
establish  the  charge  that  defendant  did 
unlawfully  keep  a  place  where  intoxi- 
cants  were   sold.     Volk  v.   Westerville. 

776 
EXECUTIONS— 

Order  in  aid  of  execution  is.  not  a 
final  order.     Morrow  v.  Blue.  265 

Mandamus  will  not  issue  to  compel 
a  magistrate  to  issue  an  execution  be- 
fore the  expiration  of  ten  days  after  en- 
tering judgment.    State  v.  Smedes.    757 
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EXECUTORS  AND  ADMINISTRATORS— 

It  is  not  a  condition  precedent  to  the 
enforcement  of  stockholders'  liability 
against  the  estate  of  a  decedent  that 
the  claim  be  presented  to  the  executor. 
Roebling  Sons  Co.  v.  Coal  &  Iron  Co.  8 

Statutory  liability  for  stock  of  in- 
solvent corporation  not  specifically  men- 
tioned in  will,  coming  into  hands  of  ex- 
ecutor as  a  liability  but  not  accepted 
by  him  as  sole  devisee,  cannot  be  en- 
forced, lb. 

In  an  action  to  enforce  stockholders' 
liability,  an  answer  by  the  executor  of 
the  deceased  stockholder  must  state 
in  defense  that  the  estate  has  been 
fully  settled  and  the  statute  of  limi- 
tations has  run.  Umsteatter  v.  Bank 
Co.  30 

In  such  action,  it  is  no  defense  for 
the  administrator  of  the  estate  of  a 
deceased  stockholder  that  no  verified 
claim  has  ever  been  presented  to,  and 
allowed  by,  him.  lb. 

Annuity  may  be  assigned  and  estate 
may  be  distributed  if  annuitants  as- 
sign their  interest  to  those  entitled  to 
corpus  of  estate.  Central  Tr.  &  .Safe 
Dep.  Co.  v.  Kirby.  191 

Where  a  husband,  who  h^s  posses- 
sion and  control  of  his  wire's  separate 
estate,  provides  for  her  in  his  will,  and 
she  elects  to  take  under  the  will,  she 
is  not  thereby  barred  from  asserting 
her  claim  to  her  separate  estate,  as 
the  election  to  take  under  the  will  is 
not  as  creditor,  but  as  widow,  and  af- 
fects only  her  interest  In  the  husband's 
property.     McLean  v.  Miller.  62S 

Administrator  paying  claims  out  of 
own  funds  subrogated  to  rights  of  cred- 
itor.    Etcher  v.  Darby.  780 

Where  claims  allowed  by  administra- 
tor were  subsequently  disallowed  by 
administrator  de  bonis  non,  a  suit  for 
allowance  can  be  brought  within  s{x 
months  of  rejection.  lb. 

EXEMPTION— 

Portion  of  wages  paid  by  debtor  to 
wife  to  pay  off  mortgage  on  home  prop- 
erty renders  such  property,  insofar,  ex- 
•empt.     Lynch  v.   Roderbaugh.  58 

FACTORS     AND     COMMISSION      MER- 
CHANTS— 

Contract  by  whose  terms  firm  made 
"sole  agents"  to  sell  coal  on  percentage 
commission  at  prices  fixed  by  princi- 
pal, coal  to  be  In  the  name  of  agent, 
payments  to  be  guaranteed,  and  selling 
charges  paid  by  agent,  makes  latter 
del  credere  factor  and  coal  property  of 
principal.  Louisville  Coal  &  Coke  Co. 
v.  Pocahontas  Co.  151 

FALSE    IMPRISONMENT— 

To  charge  a  village  with  liability  for 
false  imprisonment,  plaintiff  must  al- 
lege that  officers  were  acting  in  their 
official  capacity  when  making  arrest. 
Shank  v.  St.  Louisville.  145 

FEES— 

See  Costs  and  Fees. 

FEES    OF    ATTORNEY— 
See  Attorney  and  Client, 


FENCES— 

Partition  fences  established  while 
original  monuments  were  In  existe 
and  recognized  by  the  adjoining  ow 
as  being  on  the  line  is  better  evide 
of  the  true  boundary  than  surv 
made  after  the  original  monume 
have  been  lost    Wilson  v.  Sidle. 

FINAL  ORDER— 

Order  in  aid  of  execution  is  not 
final  order  from  which  appeal  lies.  M< 
row  v.   Blue.  J 

FINES  AND  PENALTIES— 

Under  Rev.  Stat.  4364-20g  (U 
7279),  a  mayor  of  a  village  has  authc 
ity  to  order  a  person,  convicted  fi- 
nned for  giving  away  intoxicating  11 
uor  as  a  beverage,  to  pay  the  fine 
the   village.     Capple  v.   State. 

FRAUD  AND  DECEIT— 

The  owner  of  realty  when  trying 
sell  it.  may  indulge  In  "seller's  praist 
even  to  the  point  of  wilful  falsehood 
but  an  outsider  does  not  have  the  saq 
privilege,  and  when  he  makes  a  fall 
statement  about  the  property  he  ma 
bo  liable  to  the  vendee  in  an  action  f< 
deceit.     State  v.  Dolle.  3< 

Action  for  deceit  may  be  maintains 
ngainst  third  party  to  contract  althoug 
no  collusion  exists  between  him  an 
party  to  contract.  It 

Knowledge  of  agent  of  his  own  frau- 
against  principal  not  imputed  to  prln 
clpal.     Webb  v.   Stasel.  31 

The  price  agreed  upon  for  the  con 
struction  of  a  sewer  being  $60  per  foot 
the  fact  that  an  expert,  not  taklnj 
into  consideration  several  elements  tha 
made  the  w>rk  uncertain,  estimated  th< 
work  at  $50  per  foot  does  not  sho* 
fraud  in  the  contract,  there  being  n( 
direct  evidence  of  fraud.  Burke  v 
Cleveland.  40? 

Mere  conclusions  of  fact  in  denial  an 
Insufficient  to  overcome  probative  fact.* 
establishing    fraud.       Lyon    v.    Phares 

791 
FRAUDS,  STATUTE  OF— 

Parol  evidence  is  admissible  to  prov< 
verbal  lease  of  real  estate  for  a  year 
Dominick    v.    Kane.  35i 

FRAUDULENT    CONVEYANCES— 

Deed  from  a  husband  taken  witr 
knowledge  that  a  divorce  suit  had  beer 
filed  against  him  and  that  husband  hac 
no  other  property,  held  void  for  fraud 
Subsequent  purchaser  not  for  value  anc 
knowing  uncertainty  of  grantor's  tltl< 
not  protected.    Hamilton  v.  Rudy.      171 

GAMING— 

See  also   Lotteries. 

In  a  prosecution  for  gambling,  ex- 
pert testimony  as  to  the  game  common- 
ly known  as  "craps"  is  admissible  oi 
the  part  of  the  state.     Fields  v.  State 

1< 

Judgment  against  person  carrying  oi 
bucket  shop  held  not  necessarily  a  Hei 
on  premises,  as  against  Innocent  pur 
chaser  before  action  brought.  Pennj 
v.  Sanders.  3- 

GAS  AND  OIL— 

After  a  gas  company  has  spent  larg< 
sums   in   piping   to   a   city  a   taxpaye: 
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GAS  AND  OIL— Continued, 
cannot  enjoin  it  from  laying:  its  pipes 
in  the  street,  on  the  grounds  that  the 
franchise  from  the  city  is  void;  the 
court  will  not  consider  the  validity  of 
the  franchise  in  such  proceeding.  Dar- 
by v.   Norwood.  253 

GIFTS— 

The  fact  that  a  husband  has  had 
possession  and  control  of  his  wife's  sep- 
arate property  for  a  number  of  years 
without  her  asserting  any  ownership 
of  same,  together  with  statements  and 
declarations  of  the  wife  to  the  effect 
that  she  "had  nothing,"  and  "Every- 
thing is  pa's"  or  "Everything  I  have 
is  Ella's,"  does  not  constitute  evidence 
sufficient  to  establish  a  gift  inter  vivos 
to  the  husband.    McLean  v.  Miller.     628 

GUARDIAN   AND  WARD— 

Person  adjudged  imbecile  cannot  ap- 
peal from  finding  where  no  guardian  is 
appointed.     Breitensteln,   In   re.  71 

Guardian  removed  by  probate  court 
for  want  of  jurisdiction  to  appoint  must 
file  appeal  bond.     Wallace.  In  re.        136 

Appointment  of  guardian  is  a  final 
order  reviewable  on  error.  Hare  v. 
Sears.  '  590 

To  appoint  a  stranger  guardian  of  a 
minor  child  it  must  appear  that  the 
father  Is  an  unsuitable  person,  lb. 

It  is  the  duty  of  a  guardian  ad  litem 
in  a  partition  suit  to  investigate  the 
appraisement  of  the  property,  before 
one  of  the  partltloners  will  be  permit- 
ted to  buy  it  in  at  the  appraised  value. 
Murr  v.    Murr.  773 

HEALTH— 

Unwholesome  food  is  a  nuisance  per 
se.  and  an  ordinance  providing  for  its 
destruction  is  not  unconstitutional  as 
the  taking  of  property  without  due 
process  of  law.     Kaiser  v.  Walsh.     324 

Board  of  health  may  confiscate  and 
destroy  milk  above  certain  test.  lb. 

A  resolution  of  a  board  of  health  pro- 
viding for  the  confiscation  of  all  milk 
above  a  certain  test  is  not  unconstitu- 
tional, lb. 

A  city  may,  in  the  exercise  of  the 
police  power,  take  possession  of  all 
deau  animals  that  have  not  been  slaugh- 
tered for  food,  or  may  grant  a  monop- 
oly for  the  taking,  transporting  and 
utilizing  of  such  carcasses.  Stadler  v. 
Cleveland.  340 

HIGHWAYS— 

Builder  of  road  under  void  contract 
may  not  recover  in  equity  loss  and  ex- 
pense incurred.  North  v.  Huron  Co. 
(Comrs.).  97 

Revised  Statute  4715  (Lan.  S088),  au- 
thorizing owner  of  lands  from  which 
gravel  Is  taken  to  appeal  under  Rev. 
Stat.  4699  (Lan.  8072).  is  unconstitu- 
tional.    Snyaer  v.  McCullough.  140 

Highways  at  railroad  crossing  may 
be  diverted  from  course  when  necessity 
and  public  convenience  demand  it. 
Brown  v.   Railway.  418 

HOMESTEAD— 

Portion  of  wages  paid  by  debtor  to 
wife  to  pay  off  mortgage  on  home  prop- 
erty renders  such  property,  insofar,  ex- 
empt.    Lynch   v.    Rodebaugh.  58 


HUSBAND  AND   WIFE— 

Agreement  to  become  husband  and 
wife  may  be  presumed  from  conduct 
of  parties.     State  v.   Bates.  301 

Where  a  husband  assumes  possession 
and  control  of  his  wife's  separate  prop- 
erty, it  is  to  be  presumed  that  he  holds 
the  same  as  agent,  or  trustee  for  her: 
and,  where  it  is  claimed  the  complete 
title  is  in  the  husband,  the  burden  is 
on  him,  or  those  holding  under  him,  to 
prove  the  wife's  assent  to  his  owner- 
ship.    McLean  v.  Miller.  62S 

INDICTMENT  AND  INFORMATION— 

See  also  Affidavits. 

Information  for  misdemearor  need 
not  conclude  with  the  words  "Contrary 
to  the  form  of  the  statute,"  etc  Fen- 
drlck  v.    State.  73 

Averment  insufficiently  alleging  own- 
ership of  property  embezzled.  State 
v.  Forbes.  102 

An  indictment  which  charges  in  one 
count  the  commission  of  several  of- 
fenses of  the  same  general  character, 
committed  at  the  same  time  and  form- 
ing part  of  the  same  transaction,  is  not 
bad  for  duplicity.  State  v.  Delivery 
Co.  515 

Laning  Rev.  Stat.  7589  (B.  4427-4) 
distinguishes  between  two  classes  who 
may  become  liable  thereunder;  hence 
in  an  indictment  charging  any  person 
in  the  first  of  said  classes  with  a  vio- 
lation of  said  Valentine  antitrust  act, 
knowledge  need  not  be  ""averred  or 
proven,  but  knowledge  must  be  averred 
and  proven  in  an  Indictment  against 
any  member   of   the  second   class.     lb. 

In  an  indictment  under  the  Valen- 
tine antitrust  act  against  individuals, 
firms,  partnerships,  corporations  or  as- 
sociations, or  any  two  or  more  of  them, 
it  is  not  necessary  to  aver  th^t  the 
trust  or  illegal  combination  exists  or 
does  business  in  the  county  in  which 
the  indictment  is  formed.  lb. 

Matters  of  conclusions  need  not  be 
alleged  in  indictment  for  blackmail. 
State   v.    Skransewfky.  575 

An  indictment  alleging  that  one  of 
the  purposes  of  an  alleged  monopoly 
was  increasing  the  price  of  ice,  Is  not 
indefinite  In  that  It  does  not  state  how 
this  Is  to  be  done.  State  v.  Ice  Mffr. 
&  Cold  Stor.  Co.  640 

An  indictment  for  forming  a  combi- 
nation In  violation  of  the  Valentine 
act  need  not  state  the  exact  date,  with 
certainty,  upon  which  the  illegal  com- 
bination  was   effected.  lb. 

In  an  indictment  under  Lan.  Rev. 
Stat.  5538,  5539  (B.  3443-3,  3443-4).  mak- 
ing It  an  offense  for  failure  to  provide 
a  heating  device  for  motorman,  which 
charges  that  it  was  the  duty  of  the  ac- 
cused to  carry  out  the  provisions  of 
said  sections,  it  is  not  necessary  to 
aver  how  or  by  whose  authority  said 
duty  was   impaired.     State  v.   Schoepf. 

671 
INFANTS— 

Liability  for  support.  See  Parent 
and  Child. 

Ordinary  care  for  child  under  four- 
teen Is  same  degree  of  care  a  child  of 
like  age  usually  exercises.  Cincinnati 
Trac.  Co.  v.  Moeller.  2  J 

It  is  the  duty  of  a  guardian  ad  litem 
in   a   partition   suit   to   investigate    the 
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appraisement  of  the  property  before 
one  of  the  partitioners  will  be  permit- 
ted to  buy  it  in  at  the  appraised  value. 
Murr  v.  Murr.  773 

INJUNCTION— 

Equity  will  enjoin  threatened  viola- 
tions of  building  restrictions.  Burton 
v.   Stapely.  1 

Suit  may  be  brought  on  injunction 
bond,  when  action  dismissed  for  want 
of  prosecution.    Machold  v.  Railway.  54 

The  omission  of  the  names  of  the 
sureties,  the  date  of  the  filing  of  the 
petition,  etc..  from  the  bond  given  with 
the  petition  for  a  county  ditch  improve- 
ment are  not  grounds  for  an  injunc- 
tion restraining  the  improvement.  An- 
derson v.  Hicksville.  201 

Injunction  will  not  lie  to  restrain  use 
of    secret   process    where    uses    are    so  . 
dissimilar  as  not  to  deceive  one  using 
ordinary  care.     Holland  Stock  Rem.  Co. 
v.  Chemical  Co.  207 

Secret  process  or  formula  for  com- 
pound is  a  species  of  property — publi- 
cation by  one  whose  knowledge  arises 
from  breach  of  faith  by  employe  or 
owner  will  be  enjoined.  lb. 

Where  land  was  deeded  for  money 
consideration  and  a  grantee  leases  by 
perpetual  lease  back  to  grantor  for  a 
rent  equal  to  the  legal  rate  of  inter- 
est on  the  money  paid,  with  the  privi- 
lege of  repurchase  within  ten  years,  the 
.  transaction  is  a  conditional  sale  and  not 
a  mortgage,  and  a  grantee  may  enjoin 
the  collection  of  taxes  upon  the  money 
paid  by  him  as  upon  a  mortgage  loan. 
Gibson  v.  Kraay.  218 

Beneficial  insurance  company,  If  rep- 
resentative body,  may  not  be  enjoined 
from  diverting  money  from  one  fund  to 
another  In  absence  of  fraud,  deceit,  or 
breach  of  contract.  Ingram  v.  Na- 
tional Union.  227 

The  remedy  of  an  abutting  owner 
who  is  injured. by  the  double  tracking 
of  a  street  railway  is  private  and  the 
city  solicitor  cannot  anticipate  such  in- 
jury with  a  remedy  by  Injunction 
brought  under  Rev.  Stat.  1777  (Lan. 
32S0).     Lima  v.   Cramer.  245 

After  a  gas  company  has  spent  large 
sums  in  piping  to  a  city  a  taxpayer 
cannot  enjoin  it  from  laying  its  pipes 
In  the  street  on  the  grounds  that  the 
franchise  from  the  city  is  void;  the 
court  will  not  consider  the  validity  of 
the  franchise  in  such  proceeding.  Dar- 
by v.   Norwood.  253 

When  the  county  commissioners  have 
wrongfully  interfered  with  the  manage- 
ment of  township  schools  the  remedy 
of  the  township  board  of  education  is 
by  Injunction.  Wayne  Tp.  (Bd.  of  Ed.) 
v.   Shaul.  269 

Misuse  of  trade  name  may  be  en- 
joined.    Prospect  Nat.  Mill  Co.  v.  Sites. 

32S 

Breach  of  contract  to  supply  water 
may  be  enjoined.     Wells  v.  White.     351 

Injunction  lies  to  compel  board  of 
public  service  to  conform  to  rules  of 
council  regulating  manner  of  measur- 
ing city  water.     Hutchins  v.  Cleveland. 

356 

Injunction  cannot  be  had  to  prevent 
suit  upon  a  foreign  Judgment,  void  on 
account  of  want  of  Jurisdiction  of  the 
court  rendering  it.  Nicola  Bros.  v. 
Hambrick.  377 

52    Dec.  Vol.  17 


Construction  of  slaughterhouse  in 
close  proximity  to  dwelling  and  stock 
barns  may  be  enjoined  as  a  nuisance 
per  se.     Steiner  v.  Hennon.  585 

The  right  of  a  taxpayer  to  enjoin  a 
threatened  abuse  was  not  created  by 
the  municipal  code,  nor  is  it  restricted 
to  property  owners  in  cities,  but  is 
available  to  property  owners  in  vil- 
lages.    Smith  v.   Rockford  (Vil.).       649 

Equity  will  not  enjoin  the  execution 
of  a  judgment  when  defendant  has 
slept  on  his  equitable  rights.  Katsam- 
pos  v.  Hall.  747 

INSANE    PERSONS— 

Person  adjudged  imbecile  cannot  ap- 
peal from  finding  where  no  guardian  is 
appointed.      Breitenstein,    In    re.  71 

INSOLVENCY— 

Statutory  liability  for  stock  of  in- 
solvent corporation  not  specifically  men- 
tioned in  will,  coming  into  hands  of 
executor  as  a  liability  but  not  accepted 
by  him  as  sole  devisee  cannot  be  en- 
forced. Roebling  Sons  Co.  v.  Coal  & 
Iron    Co.  8 

Where  a  county  treasurer  accepts 
personal  check  in  payment  of  taxes  and 
indorses  the  same  In  blank  to  a  bank, 
and  is  given  a  certificate  of  deposit, 
he  cannot,  upon  the  insolvency  of  the 
bank,  follow  the  check  or  the  money 
of  the  trust  fund.     Towson  v.  Cole.  282 

INSURANCE— 

See J  also    Beneficial    Associations. 

Accumulated  deferred  dividends  and 
reserve  fund  not  debts  deductible  from 
credits.     Hynicka  v.  Insurance  Co.       80 

Action  by  insurer  to  recover  for  loss 
occasioned  by  defendant's  negligence 
should  aver  that  insured  performed  all 
conditions.     Home  Ins.  Co.  v.  Railway. 

113 

Revised  Statute  283  (Lan.  356)  does 
not  bar  recovery  of  commission  on  con- 
tract for  agent's  procuring  insurance. 
Connelly   v.    Pickard.  116 

Several  Are  insurance  companies  In- 
suring one  piece  of  property  in  sepa- 
rate policies,  though  providing  that  each 
shall  stand  only  its  proportion  of  the 
loss,  may  not  be  joined  as  defendants 
in  one  petition  by  the  insured  to  re- 
cover for  a  loss  sustained.  Superior 
Mantel  Co.  v.  Insurance  Co.  118 

Plaintiff  suing  on  fraternal  assess- 
ment policy  need  not  show  that  assess- 
ment levied  will  not  produce  maximum 
named.      Herron    v.    Catholic    Knights. 

190 

A  man  holding  life  policies  payable 
to  his  estate  cannot,  just  before  his 
death,  his  estate  being  Insolvent,  as- 
sign same  to  his  wife  and  children  so 
as  to  defeat  the  rights  of  his  creditors 
to  the  proceeds  of  such  policies.  Lytle 
v.  Insurance  Co.  305 

Insurance  contract  made  In  Ohio  gov- 
erned by  laws  of  Ohio.  Knights  Tem- 
plar  &   Mas.    Mut.    Aid   Assn.    v.    Hey. 

661 

Combinations  of  insurance  agents  not 
violation  of  Valentine  antitrust  law 
(Lan.  7586;  B.  4427-1)  et  seq.  State 
v.    Bovee.  663 

A  policy  on  all  goods  "in  the  above 
described  dwelling"  does  not  cover  a  toy 
patrol  wagon  standing  near  the  dwell- 
ing.   Bruck  v.  Insurance  Co.  751 
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INTERLOCUTORY   MOTIONS— 
See  Pleadings. 

INTERROGATORIES— 

b<      .-  eadings.  a     , 

T.i      tight    to    annex    interrogatories 

doe-      u  apply  when  they  are  not  per- 

tim-i       lo    the   pleading   to   which   they 

are    .  t  idled.     Russell  v.  Railway.    435 

INTOXICATING  LIQUORS— 

In  affidavit  charging  violation  of  mid- 
night  closing  ordinance  it  is  not  nec- 
essary  to   state    that   intoxicating   liq- 
uors were  sold  as  a  beverage.     Land- 
man v.  Columbus.  61 
Ordinance     controlling    the     keeping 
open  of  saloons  not  invalid  because  ex- 
emption  clause   does  not   come   within 
exemption    of    statute    regulating    sale 
of  intoxicating  liquors.                          lb. 
Under  Rev.  Stat.  4364-20g  (Lan.  7279), 
a  mayor  of  a  village  has  authority  to 
order  a  person,  convicted  and  fined  for 
giving   away    Intoxicating   liquor   as   a 
beverage,   to  pay  the  fine  to  the  vil- 
lage.   Capple  v.  State.  76 
Traveling    man    giving    away    small 
samples    of    liquor    may    be    convicted 
under  local  option  law.                           lb. 
In  a  prosecution  of  physician  for  giv- 
ing prescriptions  for  whiskey  in  viola- 
tion   of    Beal    law.    conversation    as   to 
use    for    which    whiskey    intended,    not 
competent  in  absence  of  physician.  Gar- 
rison v.  State.                               m        «9 
No   provisions   for    change   of   venue 
from  mayor's  court  in  trial  for  viola- 
tion of  Beal  law.                                      IJ>. 
Laws  as  to  restraint  of  trade  apply 
to  liquor  traffic.     Carr  v.  Brewing  Co. 

222 
Effect  of  failure  to  demand  payment 
of  tax.    Leonard  v.  Bowland.  568 

Sufficiency  of  evidence  to   prove   one 
is  trafficking  in  intoxicating  liquorB.    lb. 
What    constitutes    trafficking    in    in- 
toxicating  liquors.  lb. 
Jones  local  option  law  held  constitu- 
tional.    Doerlng  v.  Cincinnati.            754 
Proof  of  a  single  sale  is  sufficient  to 
establish  the  charge  that  defendant  did 
unlawfully  keep  a  place   where  Intoxi- 
cants  were  sold.     Volk  v.   Westerville. 

776 
In  a  prosecution  before  mayor  for 
unlawfully  keeping  a  place  where  In- 
toxicants are  sold,  an  affidavit  is  not 
bad  for  duplicity  because  it  charges 
several  distinct  offenses  of  the  same 
kind,  requiring  punishments  of  like 
nature.  m  „     ,     lD- 

In  a  prosecution  for  unlawfully  peep- 
ing a  place  where  intoxicants  are  sold, 
mayor's  overruling  motion  for  change 
of  venue  proper  where  no  other  officer 
was  authorized  to  try  case.  lb. 

JONES   LOCAL  OPTION    LAW— 
See   Intoxicating  Liquors. 

JUDGMENTS  AND  DECREES— 

Judgment  against  person  carrying  on 
bucket  shop  held  not  necessarily  a  lien 
on  premises,  as  against  innocent  pur- 
chaser before  action  brought.  Penny 
v.   Sanders.  34 

Judgment  need  not  follow  immedi- 
ately in  criminal  case  before  mayor. 
Garrison  v.    State.  159 

Pact  in  issue  in  court  of  competent 


jurisdiction  and  duly  determined  is  res 
adjudlcata  in  collateral  suits  between 
the  same  parties.     Mack  v.  Eckerline. 

189 

A  Judgment  Is  a  final  determination 
of  the  rights  of  the  parties  in  action. 
It  affirms  that  a  legal  duty  or  liability 
does  or  does  not  exist  and  cannot  be 
granted  for  any  other  purpose.  Merritt 
v.  Pritchard.  257 

A  discharge  in  bankruptcy,  properly 
plead  by  a  defendant,  is  an  absolute 
bar  to  judgment  against  him,  and  there- 
fore to  a  right  of  action  on  an  appeal 
bond,  where  judgment  is  a  condition 
precedent.  lb. 

Special  or  qualified  judgments,  for  a 
particular  purpose,  are  unknown  in 
Ohio.  lb. 

Where  a  corporation  appointed  cer- 
tain of  Its  directors  selling  agents,  and 
afterwards  terminated  the  agency  and 
brought  suit  for  balances,  which  ac- 
tions were  prosecuted  to  judgment,  said 
judgment  is  a  bar  to  a  further  suit, 
based  upon  the  facts  and  conditions 
known  when  the  final  suit  was  insti- 
tuted. United  States  Board  &  Paper 
Co.  v.  Yeiser.  261 

A  judgment  may  be  vacated  on  mo- 
tion of  plaintiff  because  of  an  inad- 
vertent error  as  to  the  amount,  but 
costs  resulting  will  be  assessed  against 
the  plaintiff.    Kuhn  v.  Kagey.  358 

Injunction  cannot  be  had  to  prevent 
suit  upon  a  foreign  judgment,  void  on 
account  of  want  of  Jurisdiction  of  the 
court  rendering  it.  Nicola  Bros.  v. 
Hambrick.  377 

Where  one  judge  of  a  court  passes 
on  the  merits  of  a  proposition,  another 
judge  of  the  same  court  is  not  disposed 
afterwards  to  question  the  correctness 
of  such  rulings.  State  v.  Defiance'  Co. 
(Comrs.).  617 

Equity  will  not  enjoin  the  execution 
of  a  judgment  when  defendant  has 
slept  on  his  equitable  fights.  Katsam- 
pos  v.   Hull.  747 

Mandamus  will  not  issue  to  compel 
a  magistrate  to  issue  an  execution  be- 
fore the  expiration  of  ten  days  after 
entering  Judgment.     State   v.    Smedes. 

757 

Justice  has  no  Jurisdiction  after  four 
days  of  time  of  submission  to  set  aside 
a  judgment  on  his  docket.  lb. 

JURISDICTION— 

See    Courts;   Justice   of   Peace;    Con- 
flict of  Jurisdiction. 

jury- 
to  exclude  persons  from  serving  on 
a  jury  solely  on  account  of  their  race 
or  color  is  to  deny  the  equal  protec- 
tion of  the  laws  contrary  to  the  four- 
teenth amendment  of  the  constitution 
of  the  United  States.     Fields  v.  State. 

16 
Jury  from  city  may  try  accused  for 
offense   committed   outside   of  city  but 
in  district  within  jurisdiction  of  court. 
Fendrlck  v.   State.  73 

Where,  in  a  trial  for  bigamy,  the 
court  ruled  that  the  alleged  first  wife 
could  not  testify,  and  counsel  for  state 
In  argument  commented  on  the  rulinj? 
as  a  decision  as  to  the  validity  of  the 
second  marriage,  and  the  court  imme- 
diately corrected  the  error,   the   rights 
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of  accused  were  not  thereby  prejudiced. 
State  v.  Bates.  301 

JUSTICE  OF  THE  PEACE— 

Justice  has  no  jurisdiction  after  four 

days  of  time  of  submission  to  set  aside 

a   judgment   on   his   docket.     State   v. 

•    Smedes.  .  757 

LANDLORD  AND  TENANT— 

An  assignee  of  an  original  lessee, 
who  enters  upon  the  leasehold  and  pays 
rent  for  a  period  of  seven  years  to  one 
apparently  the  reversioner,  has  thus 
attorned  to  such  reversioner  and  is  es- 
topped to  dispute  his  title.  Bates  v. 
Coal  Co.  140 

Assignee  of  lessee,  taking  subject  to 
the  lease  and  entering  and  paying  rent 
according  to  the  lease  is  surety  for  his 
lessee  and  reversioner  may  hold  either 
at  his  election.  lb. 

Liability  of  purchaser  of  land  paya- 
ble in  installments  for  rent  after  de- 
fault and  notice  to  quit.     Geil  v.  Lehr. 

347 

Parol  evidence  Is  admissible  to  prove 
verbal  lease  of  real  estate  for  a  year. 
Domlnick   v.    Kane.  363 

LEASE— 

A  conveyance  by  the  reversioner  of 
a  leasehold  estate  of  her  interest  in 
fee  to  her  daughter,  reserving  a  life 
use  in  the  reversion,  Is  not  a  breach  of 
the  covenant  in  the  lease  for  quiet  en- 
joyment, where  the  lease  Is  of  record 
and  notice  to  all  concerned.  Bates  v. 
Coal  Co.  140 

LICENSES— 

An  ordinance  requiring  a  vehicle  li- 
cense will  not  be  construed  to  include 
nonresidents  who  occasionally  drive 
over   the   streets.      Pegg  v.    Columbus. 

333 

A  municipality  has  power  to  regulate 

the  use  of  its  streets  and  a  reasonable 

vehicle  license   Is   not  unconstitutional. 

lb. 
LIENS— 

Judgment  against  person  carrying  on 
bucket  shop  held  not  necessarily  a  lien 
on   premises.     Penny   v.   Sanders.        34 

Innocent  purchaser  of  realty,  operated 
as  bucket  shop,  before  action  brought, 
takes  premises  discharged  from  Hen  of 
judgment.  lb. 

LIFE    ESTATES— 

Provision  of  will  giving  absolute  es- 
tate to  devisee  followed  by  a  clause 
giving  the  same  to  another  "after  the 
death"  of  the  first  devisee  gives  life 
estate  to  such  devisee.  Poland  v.  Or- 
phan  Asylum.  234 

Statute  of  limitations  runs  against 
unpaid  stock  subscriptions  from  act  of 
insolvency  of  corporation — statute  In 
force  at  time  of  insolvency  governs. 
Roebling  Sons  Co.  v.  Coal  &  Iron  Co.    8 

In  an  action  to  enforce  stockholders' 
liability,  an  answer  by  the  executor  of 
the  deceased  stockholder  must  state  In 
defense  that  the  estate  has  been  fully 
settled  and  the  statute  of  limitations 
has  run.     Umsteatter  v.  Bank  Co.       30 

The  limitation  of  actions  brought  un- 
der Rev.  Stat.  4271  (Lan.  7047)  to  re- 
cover mon<*y  invested  in  a  lottery,  to- 
gether with  exemplary  damages,  is  one 


year  and  not  six  years.  Harrington 
v.   Halliday.  40 

To  secure  advantage  of  six-year  lim- 
itation, in  action  against  railway,  for 
killing  cattle,  facts  sufficient  to  consti- 
tute cause  of  action  for  liability  under 
Rev.  Stat.  3324  (Lan.  6288)  must  be  al- 
leged.    Roice  v.  Railway.  605 

The  statute  of  limitations  does  not 
run  against  a  wife  during  coverture, 
and  a  presumption  of  payment  from 
lapse  of  time  will  not  prevail  against 
her;  nor  will  continued  silence  consti- 
tute such  laches  as  will  estop  her,  or 
her  representatives,  from  later  assert- 
ing her  rights.    McLean  v.  Miller.      628 

An  action  for  recovery  of  money  paid 
a  debenture  company  is  an  action  for  a 
penalty  and  barred  in  one  year.  Paul 
v.  Oroene.  738 

LOTTERIES— 

See  also  Gaming. 

One  interested  in  profits  ot  lottery 
company  may  not  recover  under  Rev. 
Stat.  4271  (Lan.  7047).  Harrington  v. 
Halliday.  40 

The  limitation  of  actions  brought  un- 
der Rev.  Stat.  4271  (Lan.  7047),  to  re- 
cover money  invested  in  a  lottery  to- 
gether with  exemplary  damages  is  one 
year  and  not  six  years.  lb. 

Stockholders  not  liable  for  unlawful 
act  of  corporation.     Paul  v.  Groene.  738 

MALICE— 

In  action  for  ejection  from  street  car, 
plaintiff  can  recover  attorney  fees  only 
when  he  alleges  and  shows  malice.  Ba- 
der  v.  Traction  Co.  143 

MANDAMUS— 

Defects  in  an  alternative  writ  of  man- 
damus should  be  reached  by  a  motion  to 
quash,  and  when  such  is  attached  to  a 
petition  in  mandamus,  a  demurrer  to 
both  petition  and  writ  Is  not  available 
as  the  opportunity  for  the  motion  to 
quash  has  passed.  State  v.  Defiance  Co. 
(Comrs.).  617 

Proceedings  for  mandamus  to  compel 
county  commissioners  to  declare  the 
relator  to  be  the  highest  bidder  for  the 
deposit  of  public  funds  does  not  at- 
tempt to  require  the  commissioners  to 
decide  whether  or  not  the  relator  is 
competent  to  perform  Its  bid,  or  wheth- 
er or  not  It  is  a  safe  depository  for  pub- 
lic funds,  and  it  Is  not  necessary  to 
attach  to  the  petition  an  undertaking 
for  the  protection  of  the  county.  State 
v.   Defiance  Co.    (Comrs.).  617 

Mandamus  will  not  Issue  to  compel  a 
magistrate  to  Issue  an  execution  before 
the  expiration  of  ten  days  after  enter- 
ing judgment.     State  v.  Smedes.        757 

MARRIAGE— 

Agreement  to  become  husband  and 
wife  may  be  presumed  from  conduct  of 
parties.     State  v.   Bates.  301 

MASTER  AND  SERVANT— 

An  action  by  a  servant  for  Injuries 
sustained  through  the  negligence  of  the 
master  In  knowingly  putting  the  plain- 
tiff at  work  with  an  Incompetent  fel- 
low servant,  to- wit,  one  who  could  not 
speak  the  English  language,  must  fail 
if  the  rleader  has  not  clearly  shown 
the   relation    between    the    injury   suf- 
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MASTER  AND  SERVANT— Continued, 
fered    and    the    incompetency    alleged. 
Morgan  v.  Hilb.  567 

The  allegation  of  a  servant  that  he 
expressed  unwillingness  to  work  with 
one  who  could  not  speak  the  English 
language,  but  went  on  with  the  work 
when  told  to  do  so,  states  a  case  which 
clearly  falls  within  the  doctrine  of  as- 
sumed risk,  and  a  demurrer  to  the  pe- 
tition must  be  sustained.  lb. 

MASTERS  COMMISSIONERS— 

Embezzlement  by  special  masters 
commissioners  held  not  punishable  un- 
der our  statutes.     State  v.  Pabln.     49 

MAX  IMS- 
Id  certum  est,  quod  reddl  certum  po- 
test.    Hynlcka  v.  Insurance  Co.  80 
"He     who     seeks     equity     must     do 
equity,"  applicable  only  where  miscon- 
duct relates  to  subject-matter  of  plain- 
tiff's  claim.     Holland    Stock   Rem.    Co. 
v.  Chemical  Co.                                       207 
Ex  turpi  contractu   non  oritur  actio. 
(In  dis.   op.).     Standard  Distil.   &  Dis- 
trlb.    Co.    v.    Block.                                  615 
Expresslo  unius  est  exclusio  alter! us. 
King  v.  Laws.  340.     Whitely  v.   Arbo- 
gast,  569.    Smith  v.  Rockford  (Vll.).  658 
Certum  est  quod  certum  reddl  potest. 
Virginia  Consol.   Mill.  Co.  v.  Supply  & 
Mfg.  Co.                                                       795 

MECHANICS'    LIENS— 

A  subcontractor  material  man  can- 
not, in  an  action  by  the  obligee  against 
the  surety  on  an  indemnity  bond,  be 
subrogated  to  the  rights  of  the  obligee 
as  to  money  retained  by  him  under  the 
condition  of  the  bond  nor  to  a  right 
of  action  against  the  surety.  Rosenthal 
v.  Surety  Co.  361 

One  contracting  to  furnish  materials 
to  paving  contractor  cannot  file  sub- 
contractor's lien  after  four  months  of 
last  delivery,  although  within  four 
months  of  completion  of  pavement.  Mc- 
Clure    v.    Collopy.  695 

MILK— 

Board  of  health  may  confiscate  or  de- 
stroy milk  above  certain  test.  Kaiser 
v.  Walsh.  324 

MINES   AND   MINING— 

Construction  of  royalty  clause  of  sale 
of  minerals.  Cleveland  Tr.  Co.  v.  Coal 
&  Iron  Co.  509 

MONOPOLIES— 

Laws  as  to  restraint  of  trade  apply 
to  liquor  traffic.     Carr  v.  Brewing  Co. 

222 

Waning  Rev.  Stat.  7586  (B.  4427-4) 
distinguishes  between  two  classes  who 
may  become  liable  thereunder;  hence 
In  an  Indictment  charging  any  person 
in  the  first  of  said  classes  with  a  viola- 
tion of  said  Valentine  antitrust  act, 
knowledge  need  not  be  averred  or 
proven,  but  knowledge  must  be  averred 
.  and  proven  In  an  indictment  against 
any  member  of  the  second  class.  State 
v.  Delivery  Co.  515 

No  overt  act  need  be  charged  in  the 
indictment  against  the  persons,  firms, 
partnerships,  corporations  or  associa- 
tions mentioned  in  Sec.  1  of  the  Valen- 


tine act.  The  mere  membership  in  the 
illegal  combination  or  trust  is  sufficient 
to  constitute  an  offense  under  said  act 
and  in  such  case  the  venue  of  the  In- 
dictment is  the  county  where  such 
members  of  said  combination  reside  or 
exist,  without  reference  to  where  the 
trust  itself  as  an  entity  exists  or  does 
business.       *  lb. 

Contracts  in  restraint  of  trade  must 
tend  to  create  a  monopoly.  Standard 
Distilling  &   Distrib.   Co.   v.   Block.    601 

Under  the  antitrust  law.  Rev.  Stat. 
4427-1  (Lan.  7586)  et  seq.,  it  is  an  of- 
fense to  form  a  combination  for  any  of 
the  purposes  specified,  independent  of 
any  overt  act.  State  v.  Ice  Mfg.  & 
Cold  Stor.  Co.  640 

An  indictment  for  forming  a  combina- 
tion in  violation  of  the  Valentine  act 
need  not  state  the  exact  date,  with 
certainty,  upon  which  the  illegal  com- 
bination  was   effected.  lb. 

An  indictment  alleging  that  one  of 
the  purposes  of  an  alleged  monopolv 
was  increasing  the  price  of  ice.  Is  not 
indefinite  in  that  it  does  not  state  how 
this  is  to  be  done.  *  lb. 

Combinations  of  insurance  agents  not 
violation  of  Valentine  antitrust  law 
(Lan.  Rev.  Stat.  7586;  B.  4427-1)  et  sen.. 
State  v.  Bovee.  663 

MORTGAGES— 

Where  land  was  deeded  for  money 
consideration  and  a  grantee  leases  by 
perpetual  lease  back  to  the  grantor  for 
a  rent  equal  to  the  legal  rate  of  inter- 
est on  the  money  paid  with  the  privi- 
lege of  repurchase  within  ten  years,  the 
transaction  Is  a  conditional  sale  and  not 
a  mortgage,  a  grantee  may  enjoin  the 
collection  of  taxes  upon  the  money  paid 
by  him  as  upon  a  mortgage  loan.  Gib- 
son  v.   Kraay.  218 

Notice  by  registered  letter  to  a  mort- 
gagee by  the  husband  of  the  mortgagor 
who  had  Joined  In  conveying  part  of 
the  mortgaged  premises  to  their  child, 
that  such  conveyance  had  been  made 
and  the  mortgaged  property  not  so  con- 
veyed must  first  be  exhausted  to  satisfy 
the  mortgage,  is  sufficient.  Henry  v. 
Henry.  313 

Right  of  dower  is  prior  to  mortgage 
to  secure  owelty.  Fleming  v.  Morning- 
star.  430 

MOTIONS  AND  ORDERS— 

A  motion  to  strike  a  defense  of  con- 
tributory negligence  from  the  answer 
as  being  defective  in  that  it  does  not 
plead  specifically  the  facts  relied  upon 
as  constituting  such  negligence  is  not 
proper,  but  the  tourt  may  treat  it  as 
a  motion  to  make  more  definite  and 
certain  and  may  order  such  defense  to 
be  so  corrected.     Vanatta  v.   Railway. 

198 

MUNICIPAL    CORPORATIONS— 

Ordinance  controlling  the  keeping 
open  of  saloons  not  invalid  because  ex- 
emption clause  does  not  come  within 
exemption  of  statute  regulating  sale 
of  intoxicating  liquors.  Landman  v.  Co- 
lumbus. 61 
Under  Rev.  Stat.  4364-20g  (Lan.  7279). 
a  mayor  of  a  village  has  authority  to 
order  a  person,  convicted  and  fined  for 
giving  away  intoxicating  liouor  as  a 
beverage,  to  pay  the  fine  to  the  villaere. 
Capple  v.  State.  75 
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Consent  of  majority  of  abutting  own- 
ers to  granting  of  franchise  may  in- 
cludes consent  of  city  as  abutting  owner. 
Emerson  v.  Railway.  157 

"Intersection  bonds"  held  subject  to 
provisions  of  Longworth  act.  Smith  v. 
Rockford.  214 

The  council  may  terminate  all  or  part 
of  a  grant  previous  to  its  expiration, 
and  renew  the  franchise  to  such  part, 
terminated  for  any  period  not  in  excess 
of  the  limitations  fixed  by  statute,  pro- 
viding that  the  company  is  'not  re- 
leased from  any  of  its  obligations  under 
the  old  franchise.    Lima  v.  Cramer.  245 

After  a  gas  company  has  spent  large 
sums  in  piping  to  a  city  a  taxpayer 
cannot  enjoin  it  from  laying  its  pipes 
In  the  street  on  the  grounds  that  the 
franchise  from  the  city  is  void;  the 
court  will  not  consider  the  validity  of 
the  franchise  in  such  proceeding.  Dar- 
by v.   Norwood.  253 

The  board  of  public  service  has  not 
the  right  to  grant  to  a  private  company 
the  right  to  use  a  city's  poles  for  elec- 
tric wires.  Columbus  v.  Public  Service 
Co.  291 

Expediency  of  an  ultra  vires  act  by 
a  municipal  corporation  will  not  be  con- 
sidered by  a  court  in  order  to  sustain 
such  act.  lb. 

Board  of  health  may  confiscate  and 
destroy  milk  above  certain  test.  Kaiser 
v.  Walsh.  324 

A  municipality  has  power  to  regulate 
the  use  of  Its  streets  and  a  reasonable 
vehicle  license  is  not  unconstitutional. 
Pegg  v.  COlumbus.  333 

A  city  may,  in  the  exercise  of  the  po- 
lice power,  take  possession  of  all  dead 
animals  that  have  not  been  slaugh- 
tered for  food,  or  may  grant  a  monop- 
oly for  the  taking,  transporting  and 
utilizing  of  such  carcasses.  Stadler  v. 
Cleveland.  340 

The  city  council  having  provided  reg- 
ulations for  the  measurement  of  city 
water  used  by  consumers,  the  board  of 
public  service  cannot  adopt  some  other 
method  of  measuring  such  water,  and 
any  deviation  by  the  board  from  the 
council's  rules  may  be  enjoined.  Hutch- 
ins  v.   Cleveland.  356 

A  contract  for  the  construction  of  a 
sewer  having  been  entered  into  by  the 
council,  the  board  of  public  service  has 
power  to  make  a  subsidiary  agreement. 
Burke  v.   Cleveland.  40S 

The  power  of  a  board  of  public  serv- 
ice to  make  contracts  involving  more 
than  $500  without  the  action  of  the 
council  has  reference  to  original  con- 
tracts only.  jD> 

A  contract  made  by  the  board  of  pub- 
lie  service  of  a  city,  signed  by  the 
president  and  clerk  of  such  board,  is 
properly  executed  If  such  authentica- 
tion is  according  to  the  rules  adopted 
by  the  board  for  the  execution  of  its 
contracts;  it  is  not  necessary  that  all 
the  members  of  the  board  sign.  lb. 

If  the  county  commissioners  have 
power  to  act  upon  a  petition  for 
the  incorporation  of  a  village,  the  town- 
ship trustees  are  without  power.  Schorr 
v.    Braun.  478 

A  map  accompanying  a  petition  for 
incorporating  a  village  Is  sufficient  If 
it  shows  the  territory  and  lines  bound- 
ing pnd  dividing  the  properties,  al- 
though it  does  not  show  that  the  entire 
territory  has  been  divided  into  lots.    lb. 


The  limitation  of  Lan.  Rev.  Stat. 
4017  (B.  1536-292)  controls  the  issue  of 
bonds  to  pay  for  street  and  sewer  im- 
provements provided  for  in  Rev.  Stat. 
2381  (Lan.  3604);  unless  authorized  by 
the  electorate,  therefore,  such  issues  s 
must  be  restricted  for  any  one  fiscal 
year  to  1  per  cent  of  the  amount  of 
taxable  property  within  the  corpora- 
tion and  on  the  tax  duplicate.  Smith 
v.    Rockford    (Vil.).  649 

The  right  of  a  taxpayer  to  enjoin  a 
threatened  abuse  was  not  created  by 
the  municipal  code,  nor  is  It  restricted 
to  property  owners  in  cities,  but  is 
available  to  property  owners  In  vll-  |f 
lages.  lb.   p 

Right  to  construct  viaduct  over  pub-   V 
lie  landing  denied.    Louisville  &  N.  Ry. 
v.  Cincinnati.  689 

In  awarding  a  contract  for  a  street 
improvement,  a  board  of  public  serv- 
ice should  exercise  its  discretion  as  to 
who  is  the  lowest  and  best  bidder,  and 
not  as  to  who  is  the  lowest  responsible 
bidder.     Fogarty  v.    Cincinnati.  752 

A  renewal  ordinance  granting  to  a 
street  railway  the  right  to  operate  on 
certain  streets  constitutes  a  contract, 
which  cannot  be  affected  by  subsequent 
legislation.  Woodland  Ave.  &  W.  S. 
St.  Ry.  v.  Cleveland.  763 

"Devil  strip,"  paving  of.  See  Wood- 
land Ave.  &  W.  S.  St.  Ry.  v.  Cleveland. 

763 
NEGLIGENCE— 

Whether  fender  of  car,  properly  low- 
ered, would  have  passed  over  plaintiff 
is  question  for  jury.  Cincinnati  Trac. 
Co.    v.    Wooley.  19 

Ordinary  care  for  child  under  four- 
teen is  same  degree  of  care  a  child  of 
like  age  usually  exercises.  Cincinnati 
Trac.   Co.   v.   Moeller.  22 

Action  by  insurer,  to  recover  for  loss 
occasioned  by  defendant's  negligence 
should  aver  that  Insured  performed  all 
conditions.     Home  Ins.  Co.   v.  Railway. 

113 

Where  an  injury  is  caused  by  more 
than  one  act  of  negligence  on  the  part 
of  the  defendant,  plaintiff  may  allege 
and  prove  all  such  acts.  lb. 

A  defense  of  contributory  negligence 
must  specifically  set  out  the  facts  re- 
lied upon  as  constituting  such  negli- 
gence.    Vanatta  v.  Railway.  *  198 

Laning  Rev.  Stat.  5425  (B.  3365-21), 
providing  a  rule  of  evidence  as  to  neg- 
ligence of  railroads  in  Inspecting  its 
engines,  raises  a  presumption  of  negli- 
gence on  proof  of  an  injury,  which  pre- 
sumption must  be  overcome  by  direct 
proof.     Rawlins   v.    Railway.  344 

One  who  attempts  to  board  a  street 
car  before  it  has  stopped  In  response 
to  his  signal,  is  burdened  with  a  suspi- 
cion of  contributory  negligence,  to  be 
relieved  of  which  facts  must  be  affirm- 
atively pleaded.  Dougherty  v.  Traction 
Co-  513 

Negligence  Is  the  violation  or  omis- 
sion of  some  legal  duty.  ib 

An  action  by  servant  for  Injuries  sus- 
tained through  the  negligence  of  the 
master  in  knowingly  putting  the  plain- 
tiff  at  work  with  an  Incompetent  fel- 
low servant,  to-wlt.  one  who  could  not 
speak  the  English  language,  must  fail 
If  the  pleader  has  not  clearly  shown  the 
rHntlon  between  the  Injury  suffered 
nn,1TT1tJp  incompetency  alleged.  Morgan 
v.  Hilb.  567 
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N  EGLIGENCE— Continued. 

Allegations  of  negligence  must  be  set 
forth  with  sufficient  deflniteness  to 
show  precise  nature  of  charge  and  con- 
nect acts  complained  of  with  injuries 
sustained.  Huber  v.  Railway  &  Term. 
Co.  693 

To  sustain  an  action  for  negligence, 
it  must  be  shown  that  the  cause  of  the 
injury  complained  of  resulted  from  some 
culpable  negligence  of  defendant.  O'Con- 
nell    v.    Hazen.  755 

No  presumption  of  negligence  on  part 
of  defendant  where  plaintiff  fell  from 
one  floor  to  another  of  a  building  un- 
der construction.  lb. 

Doctrine  of  last  clear  chance  con- 
strued.    Wiggers  v.   Traction  Co.       798 

In  an  action  based  on  alleged  negli- 
gence in  the  operation  of  a  train,  it  is 
not  necessary  to  plead  facts  relating 
to  efforts  to  check  the  speed  of  the 
train.     Hall  v.    Railway.  803 

NEGROES— 

See  Civil  Rights. 

NEW    TRIAL— 

Motion  for  new  trial  before  Justice 
not  permissible  after  four  days  of  time 
of  submission.    State  v.  Smedes.  757 

NOTICE— 

Notice  to  sue  given  by  surety  to 
creditor's  husband  sufficient  if  read  by 
creditor,  and  husband  us  attorney  gives 
advice  thereon.    Voss  v.  Moorman.     175 

Notice  of  sidewalk  assessment  must 
be  ma  do  on  legal  owner.  Hopple  v. 
Cincinnati.  193 

Revised  Statute  2502  (Lan.  3764),  re- 
quiring the  publication  of  notice  and 
competition  In  rates  in  granting  fran- 
chises for  the  use  of  streets  for  street 
railroad  purposes  does  not  apply  to  a 
renewal  of  the  grant  of  such  a  fran- 
chise; nor  is  the  consent  of  the  abut- 
ting property  owners  a  condition  prece- 
dent to  the  validity  of  such  grant.  Lima 
v.  Cramer.  245 

Not  fee  by  registered  letter  to  a  mort- 
gagee by  the  husband  of  the  mortgagor 
who  had  Joined  In  conveying  part  of 
the  mortgaged  premises  to  their  child, 
that  such  conveyance  had  been  made 
and  the  mortgaged  property  not  so  con- 
veyed must  first  be  exhausted  to  sat- 
isfy the  mortgage,  Is  sufficient.  Henry 
v.  Henry.  313 

NUISANCE— 

Unwholesome  food  is  a  nuisance  per 
se,  and  an  ordinance  providing  for  its 
destruction  is  not  unconstitutional  as 
the  taking  of  property  without  due 
process  of  law.     Kaiser  v.  Walsh.        324 

Construction  of  slaughterhouse  in 
close  proximity  to  dwelling  and  stock 
barns  may  be  enjoined  as  a  nuisance 
per  se.     Stelner  v.  Hennon.  585 

OFFICE   AND   OFFICERS— 

"Officers"  as  used  in  statute  defining 
embezzlement  does  not  include  receiv- 
ers or  special  masters  commissioners. 
State    v.    Fabin.  49 

Clerk  of  board  of  education  has  no 
authority  to  receive  school  money,  and 
sureties  on  his  bond  are  not  liable  for 
moneys  appropriated  by  him  if  received 


by  him  without  legal  authority.  State 
v.  Cottle.  108 

Decision    of    freeholders    in    mayor's 

election  contest,  held  not  reviewable  on 

^  error.    Wilson  v.  Maher.  130 

Contract  employing  tax  inquisitor  un- 
der act  85  O.  L.  170,  is  prospective  in 
operation.     State  v.  Lewis.  370 

A  contract  made  by  the  board  of 
public*  service  of  a  city,  signed  by  the 
president  and  clerk  of  such  board  is 
properly  executed  if  such  authentica- 
tion is  according  to  the  rules  adopted 
by  the  board  for  the  execution  of  its 
contracts;  it  is  not  necessary  that  all 
the  members  of  the  board  sign.  Burke 
v.  Cleveland.  40S 

Ouster  should  accompany  judgment 
in  election  contest  when  term  of  office 
has  begun.     Williams  v.  Barker.         679 

A  municipal  building  inspector  is  not 
liable  for  an  abuse  of  his  discretionary 
powers,  unless  malice  is  shown.  Gal- 
lagher v.  Tooker.  750 

In  awarding  a  contract  for  a  street 
Improvement  a  board  of  public  service 
should  exercise  its  discretion  as  to  who 
is  the  lowest  and  best  bidder,  and  not 
as  to  who  Is  the  lowest  responsible  bid- 
der.    Fogarty  v.   Cincinnati.  752 

ORDINANCES— 

Unwholesome  food  is  a  nuisance  per 
se  and  an  ordinance  providing  for  its 
destruction  Is  not  unconstitutional  as 
the  taking  of  property  without  due 
process  of  law.     Kaiser  v.  Walsh.     324 

OUSTER— 

Court  of  equity  cannot  oust  officers 
of  a  corporation.     Burch  v.   Coan.     563 

OWELTY— 

Right  of  dower  Is  prior  to  mortgage 

to  secure  owelty.  Fleming  v.  Mornln*?- 
star.  430 


PARENT  AND'CHI 

Husband  is  liable  for  support  of  minor 
children  living  with  wife  during  sepa- 
ration though  he  afterward  obtain  a  di- 
vorce In  another  state.     Clark  v.  Clark. 

45 

In  an  action  by  a  father  for  an  as- 
sault and  battery  upon  his  minor  son. 
the  measure  of  damages  is  the  amount 
of  pecuniary  Injury,  present  and  pros- 
pective, proximately  ensuing  to  the 
father  as  the  result  of  the  beating. 
Mead  v.   Llllie.  312 

A  decree  of  divorce  granted  on  a 
supplemental  answer  and  cross  petition 
of  which  the  plaintiff  had  no  notice, 
while  it  may  serve  to  terminate  the 
marriage  contract,  does  not  determine 
rights  either  as  to  alimony  or  the  cus- 
tody  of   children.      Keenan  v.    Keenan. 

581 

To  appoint  a  stranger  guardian  or  a 
minor  child  ic  must  appear  that  fhe 
father  is  an  unsuitable  person.  Hare 
v.    Sears.  590 

PARTIES— 

Creditor  of  Insolvent  corporation  may- 
sue  to  enforce  stockholders'  liability 
before  receiver  ascertains  that  assets 
are  insufficient.  Umsteatter  v.  Bank 
Co.  30 

One  interested  in  profits  of  lottery 
company    cannot    recover    under    Rev. 
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Stat.  4271  (Lan.  7047).  Harrington  v. 
HaUiday.  40 

Parties  plaintiff  cannot  come  in  by 
cross  petition.  Defect  of  parties  reached 
by  demurrer  for  misjoinder.  Plain- 
tiffs joined  as  defendants  not  reached 
by  demurrer.  Security  Ins.  Co.  v. 
Michael.  105 

Several  fire  insurance  companies  in- 
suring one  piece  of  property  in  separate 
policies,  though  providing  that  each 
shall  stand  only  its  proportion  of  the 
loss,  may  not  be  joined  as  defendants 
in  one  petition  by  the  insured  to  re- 
cover for  a  loss  sustained.  Superior 
Mantel  Co.  v.  Insurance  Co.  118 

The  remedy  of  an  abutting  owner 
who  is  Injured  by  the  double  tracking 
of  a  street  railway  is  private  and  the 
city  solicitor  cannot  anticipate  such 
injury  with  a  remedy  by  Injunction 
brought  under  Rev.  Stat.  1777  {Law. 
3280).     Lima  v.  Cramer.  245 

The  prosecuting  attorney  or  counsel 
employed  by  the  commissioners  may 
bring  action  to  recover  money  due  the 
county.     State  v.  Hynicka.  378 

Corporation  alone  liable  for  failure 
of  its  agent  to  perform  his  duty.  Snod- 
grass  v.   Morrison.  497 

In  an  action  against  stockholders  on 
their  liability  as  such,  the  corporation 
is  a  necessary  party  defendant.  Mor- 
rison v.   Stevens.  737 

PARTITION— 

In  a  case  of  amicable  partition  be- 
tween two  heirs,  by  mutual  conveyance 
of  unequal  purparts,  in  which  convey- 
ance the  wife  of  one  of  the  heirs  joins, 
a  mortgage  given  by  such  heir  to  the 
other,  to  equalize  the  allotment  in 
which  his  wife  does  not  join,  is  sub- 
ordinate to  the  wife's  inchoate  right  of 
dower  in  the  undivided  interest  ac- 
quired by  descent  by  such  mortgagor 
in  the  purpart  so  allotted  to  him,  but 
is  superior  to  dower  in  the  share  ac- 
quired by  purchase  from  the  mortgagee. 
Fleming  v.  Morningstar.  430 

When  partition  had  been  commenced 
but  afterwards  the  administrator  of  the 
common  ancestor  filed  a  cross  petition 
for  sale  of  the  real  estate  described  to 
pay  debts,  and  the  property  was  sold 
on  such  cross  petition,  no  attorney  fee 
can  be  allowed  counsel  for  the  plain- 
tiffs, under  Rev.  Stat.  5778  (Lan.  9315). 
Myers  v.  Myers.  551 

It  is  the  duty  of  a  guardian  ad  litem 
in  a  partition  suit  to  investigate  the 
appraisement  of  the  property  before 
one  of  the  partitloners  will  be  permit- 
ted to  buy  it  in  at  the  appraised  value. 
Murr  v.  Murr.  773 

PARTNERSHIP— 

The  relation  of  partners  Is  not  cre- 
ated as  between  the  parties  to  a  con- 
tract unless  it  was  their  Intention  to 
form  a  partnership,  but  as  to  third  per- 
sons their  acts  and  conduct  may  be 
such  as  to  estop  them  from  denying 
the  existence  of  such  relation.  Du 
Brul  &  Peters  Mfg.  Co.  v.  Laidlow- 
Dunn-Gordon  Co.  499 

An  association  composed  of  corpora- 
tions, firms  and  individuals  formed  for 
purposes  of  mutual  protection  and  ad- 
justment of  difficulties,  is  not  a  part- 
nership; and  a  corporation  which  is  a 


member    thereof    Is   liable   for 

sessment. 

PASSENGERS— 
See  Carriers. 

PATENTS— 

Plaintiff  to  recover  royalties 
grant  of  right  to  manufacture 
show  that  articles  were  manuff 
in  accordance  with  patent  in  qt 
McGoen   v.   Ellerhorst. 

PAYMENT— 

Administrator    paying    claims 
own  funds  subrogated  to  rights  o: 
itor.     Etcher  v.   Darby. 

PENALTIES— 

An  action  for  recovery  of  mone 
a  debenture  company  is  an  actior 
penalty  and  barred  in  one  year, 
v.  Groene. 

PHYSICIANS  AND  SURGEONS— 
In  a  prosecution  of  physician  f< 
ing  prescriptions  for  whiskey  In 
tion  of  Beal  law.  conversation 
use  for  which  whiskey  intende 
competent  in  absence  of  physician 
rlson  v.   State. 

PLEADING— 

It  is  error  to  instruct  jury  as  t 
cial  damaged  not  pleaded.  Cin< 
Trac.  Co.  v.  Wooley. 

Where  the  insolvent  corporatio 
bank  organized  under  Ohio  lav 
allegation  that  a  defendant  stock 
is  not  liable  for  anything  beyor 
subscription  price  of  his  stock 
not  state  a  good  defense.  Umst 
v.  Bank  Co. 

Parties   plaintiff   cannot    come 
cross  petition.  Defect  of  parties  r< 
by  demurrer  for  misjoinder.     Pla 
joined    as    defendants    not    reach 
demurrer.    Security  Ins.  Co.  v.  M: 

Where  an  injury  is   caused  by 
than  one  act  of  negligence  on  th« 
of   the   defendant,    plaintiff    may 
and  prove  all  such  acts.     Home  Ir 
v.   Railway. 

Where,  in  action  for  ejection 
street  car,  plaintiff  alleges  his  fe 
as  only  injury,  he  cannot  -claim  i 
jury  to  his  arm  as  an  element  of 
pensation.     xJader  v.   Traction  Co. 

To  charge  a  village  with  liabili 
false  imprisonment,  plaintiff  mu 
lege  that  officers  were  acting  in 
official  capacity  when  making  j 
Shank  v.  St.  Louisville. 

A  defense   of  contributory  negl 
must  specifically  set   out   the  fac 
lied    upon    as    constituting   such 
gence.     Vanatta  v.  Railway. 

A  motion  to  strike  a  defense  o 
tributory  negligence  from  the  a 
as  being  defective  in  that  it  do< 
plead  specifically  the  facts  relied 
as  constituting  such  negligence 
proper,  but  the  court  may  treat 
a  motion  to  make  more  definit 
certain  and  may  order  such  defe 
be  so  corrected. 

A  discharge  in  bankruptcy,  pr 
plead  by  a  defendant,  is  an  at 
bar  to  judgment  against  him,  and 
foro  to  a  right  of  action  on  an  ; 
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PLEADING— Continued, 
bond,    where  judgment   is   a   condition 
precedent.     Merritt   v.    Pritchard.      257 

In  an  action  against  the  drawer  of 
a  check,  the  averment  that  the  check 
was  duly  indorsed  and  assigned  to  the 
plaintiff  for  value  is  insufficient  to  show 
a  right  of  action  in  the  plaintiff.  Blath 
v.  Young.  332 

The  right  to  annex  interrogatories 
does  not  apply  when  they  are  not  per- 
tinent to  the  pleading  to  which  they  are 
attached.     Russell  v.  Railway.  435 

Facts  constituting  negligence  must 
be  pleaded  with  certainty.  Dougherty 
v.  Traction  Co.  613 

The  allegation  of  a  servant  that  he 
expressed  unwillingness  to  work  with 
one  who  could  not  speak  the  English 
language,  but  went  on  with  the  work  , 
when  told  to  do  so,  states  a  case  which 
clearly,  falls  within  the  doctrine  of  as- 
sumed risk,  and  a  demurrer  to  the  pe- 
tition must  be  sustained.  Morgan  v. 
Hilb.  567 

In  an  action  for  breach  of  contract, 
defense  must  be  pleaded  to  bd  avail- 
able. Standard  Distil.  &  Distrib.  Co. 
v.  Block.  601 

In  an  action  to  recover  for  an  as- 
sault and  battery  it  is  not  necessary 
to  allege  malice.     Oettinpr  v.  Miller.  616 

Defects  in  an  alternative  writ  of 
mandamus  should  be  reached  by  a  mo- 
tion to  quash,  and  when  such  writ  Is 
attached  to  a  petition  in  mandamus,  a 
demurrer  to  both  petition  and  writ  is 
not  available  as  the  opportunity  for  the 
motion  to  quash  has  passed.  State  v. 
Defiance  Co.    (Comrs.).  617 

Allegations  of  negligence  required  par- 
ticularly to  set  forth  nature  of  charge 
and  connection  of  acts  complained  of 
with  Injuries  sustained.  Huber  v.  Rail- 
way &  Term.  Co.  693 

A  petition  that  alleges  merely  that 
defendant  is  Indebted  to  plaintiff  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action.    Morrison  v.  Stevens. 

737 

Under  general  denial  plaintiff  is  lim- 
ited to  avermenis  in  petition.  Cincin- 
nati Trac.  Co.  v.  Burch.  739 

While  performance  of  all  condition  ? 
precedent  may  be  generally  alleged  In 
a  pleading,  the  conditions  themselves 
should  be  fully  and  accurately  stated. 
Mullings  v.   Roofing  Co.  743 

A  party  may,  if  he  can.  use  interloc- 
utory motions  to  simplify  a  pleading 
for  the  purpose  of  attacking  it  on  de- 
murrer, lb. 

Interrogatories  attached  to  a  plead- 
ing which  are  irrelevant  or  not  perti- 
nent to  the  issue  should  be  reached  by 
demurrer.  lb. 

In  an  action  for  personal  injuries  the 
injuries  complained  of  should  be  set 
forth  in  detail.  Coffelder  v.  Gas  &  Elec. 
Co.  785 

In  an  action  based  on  alleged  negli- 
gence in  the  operation  of  a  train.  It  is 
not  necessary  to  plead  facts  relating 
to  efforts  to  check  the  speed  of  the 
train.     Hall   v.    Railway.  S03 

If  a  petition  is  vague  and  Indefinite, 
the  remedy  is  by  motion  to  make  more 
definite  ana  certain,  and  not  by  demur- 
rer, lb. 

POST  OFFICE— 

Sufficiency  of  notice  by  registered  let- 
ter.    Henry  v.  Henry.  313 


POWERS— 

Cestui,  conveying  his  equitable  es- 
tate by  deed  to  take  effect  at  his  deatn 
and  confirming  the  same  by  will,  has 
exercised  his  power  of  appointment. 
Bates  v.   Coal  Co.  140 

PRESUMPTIONS— 

Charge  that  child  under  fourteen 
years  cannot  be  guilty  of  contributory 
negligence  held  "erroneous.  Cincinnati 
Trac.  Co.  v.  Moeller.  22 

Presumption  exists,  that  sureties  on 
note  for  same  party  are  cosureties. 
Conett  v.  Squair.  65 

PRINCIPAL    AND    AGENT— 

He  vised  Statute  283  (Lan.  356)  does 
not  bar  recovery  of  commission  on  con- 
tract for  agent's  procuring  insurance. 
Connelly  v.  Plckard.  116 

Contract  by  whose  terms  firm  made 
"sole  agents"  to  sell  coal  on  percentage 
commission  at  prices  fixed  by  princi- 
pal, coal  to  be  in  the  name  of  agent, 
payments  to  be  guaranteed,  and  sell- 
ing charges  paid  by  agent,  makes  lat- 
ter del  credere  factor  and  coal  prop- 
erty of  principal.  Louisville  Coal  & 
Coke  Co.  v.  Pocahontas  Co.  151 

Knowledge  of  agent  of  his  own  fraud 
against  principal  not  imputed  to  prin- 
cipal.    Webb  v.  Stasel.  317 

Corporation  alone  liable  for  failure  of 
its  agent  to  perform  his  duty.  Snod- 
grass  v.   Morrison.  497 

Presumption  exists  that  sureties  on 
note  for  same  party  are  cosureties. 
Conett  v.  Squair.  65 

Parol  evidence  admissible  to  rebut 
presumption  created  from  position  of 
signatures  on  note.  lb. 

Presumption  exists  that  sureties  on 
note  for  same  party  are  cosureties.     lb. 

Prima  facie  presumption  from  posi- 
tion of  signature  on  promissory  note  is 
overthrown  by  competent  unrebutted 
testimony  of  different  relation.  lb. 

Signer  of  promissory  note  cannot  rely 
upon  prima  facie  relation  existing  be- 
tween other  parties.  lb. 

Sureties  on  bond  of  clerk  of  board  of 
education  not  liable  for  moneys  appro- 
priated by  him,  if  received  by  him 
without  legal  authority.  State  v.  Cot- 
tle. 10S 

Assignee  of  lessee,  taking  subject  to 
the  lease  and  entering  and  paying  rent 
according  to  the  lease,  is  surety  for 
his  lessee  and  reversioner  may  hold 
either  at  his  election.  Bates  v.  Coal 
Co.  140 

Notice  to  sue  given  by  surety  to  cred- 
itor's husband  sufficient  if  read  by  cred- 
itor, and  husband  as  attorney  gives  ad- 
vice thereon.    Voss  v.  Moorman.  175 

In  an  action  by  the  obligee  against 
the  surety  on  an  Indemnity  bond,  a 
subcontractor  who  has  furnished  ma- 
terial, cannot  be  subrogated  to  the 
rights  of  the  obligee  as  to  money  re- 
tained by  him  under  the  condition  of 
the  bond  nor  to  a  right  of  action  against 
the    surety.      Rosenthal   v.    Surety    Co. 

361 
PROCESS— 

Notice  to  contestee  of  contest  of  elec- 
tion of  mayor  is  served  as  a  summons. 
Wilson  v.  Maher.  130 

Defect  in  bill  of  exceptions  will  not 
prevent  judgment  for  plaintiff  in  error 
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if  record  shows  want  of  service.    Hop- 
ple  v.   Cincinnati.  193 

PROOF— 

See  Evidence. 

PROSECUTING   ATTORNEY— 

When  a  prosecutor,  pursuant  to  the 
duty;  imposed  by  Rev.  Stat.  1277  (Lan. 
2665),  collects  from  three  ex- treasurers 
over  $200,000,  an  allowance  to  him  of 
$7,500  is  a  reasonable  compensation. 
State  v.  Hynicka.  878 

PUBLICATION— 

Revised  Statute  2502  (Lan.  3746),  re- 
quiring the  publication  of  notice  and 
competition  in  rates  in  granting-  fran- 
chises for  the  use  of  streets  for  street 
railroad  purposes  does  not  apply  to  a 
renewal  of  the  grant  of  such  a  fran- 
chise; nor  is  the  consent  of  the  abut- 
ting property  owners  a  condition  prec- 
edent to  the  validity  of  such  grant. 
Lima   v.    Cramer.  •  245 

PUBLIC    IMPROVEMENTS— 

Abutting  owners  who  silently  stand 
by  and  permit  street  improvements  to 
be  made,  and  pay  several  installments 
of  the  assessment  levied  for  the  pay- 
ment thereof,  are  estopped  to  deny  the 
validity  and  regularity  of  the  assess- 
ment proceedings.  Monroe  v.  Cleve- 
land. 635 

PUBLIC  LANDING— 

The  function  of  public  landing  is  broad- 
er than  that  of  streets.  Hence  munici- 
pality cannot  authorize  construction  of 
viaduct  above  such  landing.  Louis- 
ville &  N.  Ry.  v.  Cincinnati.  689 

PUBLIC  SERVICE— 

Board  of.  See  Municipal  Corporations. 

QUO   WARRANTO— 

Court  of  equity  cannot  oust  officers 
of  a  corporation.     Burch  v.   Coan.     563 

RAILROADS— 

Land  on  which  side  tracks  and 
switches  are  built  anu  lots  bought  for 
the  purpose  of  making  connection  with 
another  road  are  right  of  way  for  tax- 
ation purposes.  Cincinnati,  N.  O.  &  T. 
P.    Ry.   v.   Hynicka.  16? 

Roadbed  and  other  realty  necessary 
to  daily  operation  of  road  made  per- 
sonalty and  value  distributed  propor- 
tionally  for   taxation.  lb. 

Auditor  may  not  add  to  duplicate 
railroad  property  already  assessed,  on 
the  theory  that  It  is  property  locally 
taxable.  lb. 

Bridge  used  solely  to  support  track 
of  railroad  Is  roadbed  and  taxable  as 
such.  Tb. 

Revised  Statute  3365-21  (Lan.  5425). 
providing  a  rule  of  evidence  as  to  negli- 
gence of  railroads  In  Inspecting  its  en- 
gines, raises  a  presumption  of  negli- 
gence on  proof  of  an  injury,  which  pre- 
sumption must  be  overcome  by  direct 
proof.     Rawlins  v.  Railway.  344 

Highways  at  railroad  crossing  may 
be  diverted  from  course  when  neces- 
sity and  public  convenience  demand  it. 
Brown  v.   Railway.  418 


To  secure  advantage  of  six-year  lim* 
itation,  in  action  against  railway  for 
killing  cattle,  facts  sufficient  to  con- 
stitute cause  of  action  for  liability  un- 
der Rev.  Stat.  3324  (Lan.  5288)  must 
be  alleged.     Roice  v.   Railway.  505 

Use  of  word  "trainmen"  In  a  charge 
not  reversible  error  as  being  confusing, 
where  the  reasonable  interpretation 
does  not  confine  its  meaning  to  the 
enginemen  as  distinct  from  the  brake- 
men  and  conductor.     Hall  v.   Railway. 

803 
REAL  PROPERTY— 

Innocent  purchaser  of  realty,  operated 
as  bucket  shop,  before  action  brought 
takes  premises  discharged  from  lien 
of  judgment     Penny  v.  Sanders.  34 

RECEIVERS— 

Embezzlement  by  receivers  held  not 
punishable  under  our  statutes.  State 
v.   Fabin.  49 

Courts  are  loth  to  appoint  receivers 
for  religious  societies.  Storey  v.  Knapp. 

461 

A  court  will  not  hesitate  to  displace 
a  board  of  directors  by  appointing  a 
receiver,  where  it  appears  that  the  pur- 
pose of  the  plaintiff  is  not  to  regulate 
the  internal  affairs  of  the  corporation, 
but  that  his  action  is  due  to  an  abuse 
of  power  by  the  officers  of  a  majority  " 
of  the  stockholders.  Helntzman  v. 
Metal  Co.  554 

Comity  does  not  permit  a  foreign  re- 
ceiver to  sequester  property  which  has 
been  brought  under  control  of  other 
courts.     Caldwell  v.  Insurance  Co.     758 

RELIGIOUS   SOCIETIES— 

Courts  are  loth  to  appoint  receivers 
for  religious  societies.  Storey  v. 
Knapp.  461 

A  publication  to  solicit  for  and  build 
up  a  religious  sect  is  part  of  society's 
property  and  held  in  trust.  lb. 

Contributors  to  a  religious  or  charita- 
ble trust  fund  are  beneficiaries  to  the 
extent  that  they  may  complain  of  mis- 
management by  the  trustees.  lb. 

REMAINDERS  AND  REVERSIONS— 

An  assignee  of  an  original  lessee, 
who  enters  upon  the  leasehold  and  pays 
rent  for  a  period  of  seven  years  to  one 
apparently  the  reversioner,  has  thus 
attorned  to  such  reverrloner  and  is  es- 
topped to  dispute  his  title.  Bates  v. 
Coal  Co.  140 

RES  ADJUDICATA— 

Fact  in  Issu*  in  court  of  competent 
jurisdiction  and  duly  determined  is  res 
adjudicata  in  collateral  suits  between 
the   same   parties.     Mack   v.    Eckerline. 

189 

A  discharge  in  bankruptcy,  properly 
plead  by  a  defendant,  is  an  absolute 
bar  to  judgment  against  him.  and  there- 
fore to  a  right  of  action  on  an  appeal 
bond,  where  judgment  is  a  condition 
precedent.     Merrltt   v.    Pritchard.       257 

Where  a  corporation  appointed  cer- 
tain of  its  directors  selling  agents  and 
afterwards  terminated  the  agency  and 
brought  suit  for  bnlnnces,  which  ac- 
tions were  prosecuted  to  judgment,  said 
judgment  is  a  bar  to  a  further  suit,  based 
upon  the  facts  and  conditions  known 
when     the    final    suit    was    instituted. 
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RES  ADJUDICATA— Continued. 
United  States   Board   &  Paper  Co.   v. 
Yelser.  261 

RE8TRA1NT    QF   TRADE— 

Laws  as  to  restraint  of  trade  apply- 
to  liquor  traffic.     Carr  v.  Brewing  Co. 

222 
ROADS— 

See  Highways. 

ROYALTIES— 
See  Patents. 

sales- 
Ac  tion  for  deceit  may  be  maintained 
against  third  party  to  contract  although 
no  collusion  exists  between  him  and 
party  to  contract.  State  v.  Dolle.  307 
An  allegation  of  a  sale  by  sample  is 
Inconsistent  with  a  former  allegation 
showing  a  sale  by  specific  contract,  and 
will  be  stricken  out.  Mullins  v.  Roof- 
ing Co.  743 
A  contract  to  ship  entire  output  and, 
agreement  by  others  partly  to  pay  a 
stipulated  price  on  receipt  is  not  void 
because  unilateral  or  lacking  in  mutu- 
ality. Virginia  Consol.  Mill.  Co.  v. 
Supply  &  Mfg.  Co.                                   794 

SCHOOLS— 

Clerk  of  board  of  education  has  no 
authority  to  receive  school  moneys  and 
sureties  on  his  bond  are  not  liable  for 
moneys  appropriated  by  him  if  re- 
ceived by  him  without  legal  authority. 
State  v.  Cottle.  108 

The  courts  will  not  Interfere  with  the 
discretion  of  the  township  board  of 
education  In  suspending  school  in  cer- 
tain subdistrict.  Wayne  Tp.  (Bd.  of 
Ed.)  v.  Shaul.  269 

County  commissioners  can  only  em- 
ploy teachers  when  the  township  board 
of  education  fails  to  do  so;  and  when 
they  have  suspended  school  in  two  sub- 
districts  and  provided  transportation 
to  other  district  it  is  not  a  failure  to 
make  lawful  provision  for  school  in 
such  district  and  the  county  commis- 
sioners cannot  interfere.  lb. 

When  the  county  commissioners  have 
wrongfully  interfered  with  the  manage- 
ment of  township  schools  the  remedy 
of  the  township  board  of  education  is 
by  injunction.  lb. 

SECRET  SOCIETIES— 

See  Beneficial  Associations. 
SEWERS— 

The  price  agreed  upon  for  the  con- 
struction of  a  sewer  being  $60  per  foot, 
the  fact  that  an  expert,  not  taking  Into 
consideration  several  elements  that 
made  the  work  uncertain,  estimated  the 
work  at  $50  per  foot  does  not  show 
fraud  in  th*1  contract,  there  being  no 
direct  evidence  of  fraud.  Burke  v. 
Cleveland.  408 

SIDEWALKS— 

Notice  of  sidewalk  assessments  must 
be  made  on  legal  owner.  Hopple  v. 
Cincinnati.  193 

SIGNATURES— 

Presumption  exists  that  sureties  on 
note  for  same  party  are  cosureties. 
Conett  v.  Squair.  65 


Parol  evidence  held  admissible,  to 
rebut  presumption  created  from  posi- 
tion of  signature  on  note.  lb. 

Prima  facie  presumption  from  posi- 
tion of  signatures  on  promissory  note 
is  overthrown  by  competent  unrebut- 
ted  testimony  of  different  relation.      lb. 

8LAUGHTERHOUSE&- 

Construction  of  slaughterhouse  In 
close  proximity  to  dwelling  and  stock 
barns  may  be  enjoined  as  a  nuisance 
per  se.     Steiner  v.  Hennon.  585 

STATUTE  OF  FRAUDS— 

See  Frauds,  statute  of.  . 

STATUTES— 

See  table  of  statutes,  cited,  etc..  in 
front  of  this  volume. 

The  amendment  of  Art.  13,  Sec  3.  or 
the  constitution  of  the  state  respecting 
the  additional  liability  of  stockholders 
of  a  corporation,  repealed  by  implica- 
tion the  statute,  Rev.  Stat.  3258  (Lan. 
5202),  in  force  at  the  time  of  its  en- 
actment, November  23,  1903,  because 
irreconcilably  inconsistent  therewith 
Sheets  Mfg.   Co.  v.   Manufacturing  Co. 

119 

The  passing  of  Rev.  Stat.  845  (Lan. 
2104)  does  not  repeal  Rev.  Stat.  1277 
(Lan.   2655).     State  v.   Hynicka.         378 

Where  a  word  which  has  two  sig- 
nifications is  used  in  a  statute,  it  should 
ordinarily  receive  that  meaning  which 
is  generally  given  to  It.    State  v.  Bovee. 

66J 

When  the  Ohio  legislature  adopts  the 
law  of  another  state  it  does  so  intend- 
ing that  it  shall  receive  the  same  con- 
struction by  the  Ohio  courts  that  has 
been  put  upon  It  by  the  courts  of  such 
other  state.  ifc. 

Repealing  clause  of  void  amendatory 
statute,  held  inoperative.  State  v 
Schoepf.  .gyf 

STOCK   AND  STOCKHOLDERS— 

Statutory  liability  for  stock  of  insol- 
vent corporation,  not  specifically  men- 
tioned In  will,  coming  into  hands  of 
executor  as  a  liability  but  not  accepted 
by  him  as  sole  devisee,  cannot  be  en- 
forced. Roeoiing  Sons  Co.  v.  Coal  & 
Iron  Co.  3 

STREET  RAILWAYS— 

Whether  fender  of  car  properly  low- 
ered, would  have  passed  over  plaintiff 
is  question  for  jury.  Cincinnati  Trac. 
Co.  v.  Wooley.  19 

Where,  in  action  for  ejection  from 
street  car.  plaintiff  alleges  his  feelings 
as  only  Injury,  he  cannot  claim  an  In- 
jury to  his  arm  as  an  element  of  com- 
pensation.    Bader  v.   Traction  Co.     143 

In  action  for  ejection  from  street  car, 
plaintiff  can  recover  attorney  fees  only 
when  he  alleges  and  shows  malice.     lb 

Tender  of  $10  bill  to  street  car  con- 
ductor is  unreasonable,  and  if  passen- 
ger does  not  leave  car  on  request,  he 
cannot  recover  for  ejection.  Judge  v 
Light  Co.  146 

Consent  of  majority  of  abutting  own- 
ers to  granting  of  franchise  may  in- 
clude consent  of  city  as  abutting  own°r 
Emerson  v.  Rallwav.  157 

Revised  Statute  2502  (Lan.  3764),  re- 
quiring  the   publication   of   notice   and 
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competition  in  rates  in  granting:  fran- 
chises .  for  the  use  of  streets  for  street 
railway  purposes  does  not  apply  to  a 
renewal  of  the  grant  of  such  a  fran- 
chise; nor  is  the  consent  of  the  abut- 
ting: property  owners  a  condition  prece- 
dent to  the  validity  of  such  grant.  Lima 
v.   Cramer.  245 

The  route  of  one  street  railway  com- 
pany may,  with  the  agreement  with  an- 
other company,  be  extended  by  ordi- 
nance of  the  city  council  over  all  or  a 
part  of  the  existing  routes  of  such 
other  company.  lb. 

The  council  may  terminate  all  or  part 
of  a  grant  previous  to  its  expiration, 
and  renew  the  franchise  to  such  part, 
terminated  for  any-  period  not  in  ex- 
cess of  the  limitations  fixed  by  stat- 
ute, providing  that  the  company  is  not 
released  from  any  of  its  obligations  un- 
der the  old  franchise.  lb. 

The  remedy  of  an  abutting  owner  who 
is  Injured  by  the  double  tracking  of  a 
street  railway  is  private  and  the  city 
solicitor  'cannot  anticipate  such  injury 
with  a  remedy  by  injunction  brought 
under  Rev.  Stat.   1777   (Lan.  3280).     lb. 

One  who  attempts  to  board  a  street 
car  before  It  has  stopped  in  response  to 
his  signal,  is  burdened  with  a  suspicion 
of  contributory  negligence,  to  be  re- 
lieved of  which  facts  must  be  affirma- 
tively pleaded.  Dougherty  v.  Traction 
Co.  513 

The  relation  of  carrier  and  passenger, 
between  one  hailing  a  car,  intending  to 
take  passage  thereon,  and  a  street  rail- 
way company,  begins  only  when  the 
car  is  stopped  at  a  usual  stopping  place 
in  response  to  a  signal  from  an  intend- 
ing passenger.  lb. 

Act  9S  O.  L.  5.  amending  Lan.  Rev. 
Stat.  533S  (B,  3443-3),  is  void.  State 
v.   Schoepf.  671 

In  an  Indictment  under  Lan.  Rev. 
Stat.  533S,  5539  (B.  3443-3.  3443-4),  mak- 
ing it  an  offense  for  failure  to  provide 
a  heating  device  for  motorman,  which 
charges  that  it  was  the  duty  of  the 
accused  to  carry  out  the  provisions  of 
slid  sections,  It  is  not  necessary  to 
aver  how  or  by  whose  authority  said 
duty  was  Impaired.  lb. 

"Devil  strip."  paving  of.  See  Wood- 
land Ave.  &  W.  S.  St.  Ry.  v.  Cleve- 
land. 763 

A  renewal  ordinance  granting  to  a 
street  railway  the  right  to  operate  on 
certain  streets  constitutes  a  contract, 
which  cannot  be  affected  by  subse- 
quent  legislation.  lb. 

Motorman  of  street  car  and  driver 
of  automobile  must  both  use  due  care; 
lick  of  such  care  by  latter  precludes 
recovery.     WIggers  v.  Traction  Co.     79S 

STREETS— 

Abutting  owners  who  silently  stand 
by  and  permit  street  improvements  to 
be  made,  and  pay  several  Installments 
of  the  assessment  levied  for  the  pay- 
ment thereof,  are  estopped  to  deny  the 
validity  and  regularity  of  the  assess- 
ment proceedings.  Monroe  v.  Cleve- 
1  mil.  535 

Abutter  on  street  has  right  to  subsoil, 
except  as  it  may  be  needed  for  street 
purposes:  and  the  use  of  such  soil  to 
obstruct  telephone  conduits  is  a  new 
F-Tvi'ude.     Burns  v.   Telephone  Co.   731 


SUBROGATION— 

Administrator  paying  claims  out  of 
own  funds  subrogated  to  rights  of 
creditor.    Eicher  v.  Darby.  780 

SUBSCRIPTIONS— 

To  corporate  stock.  See  Corporations. 

SUNDAY    LAWS— 

Lanlng  Rev.  Stat.  10753  (B.  7033-1), 
requiring  barber  shops  to  close  on  Sun- 
day, held  constitutional.  Spaeth  v 
State.  802 

TAXATION— 

Accumulated  deferred  dividends  and 
reserve  fund  not  debts  deductible  from 
credits.     Hynicka  v.  Insurance  Co.     80 

Amount  of  outstanding  checks,  drawn 
for  loans  to  be  made,  may  not  reduce 
amount  on  deposit  and  become  "cred- 
its" reducible  by  "legal  bona  fide  debts 
owing."  Ib 

*rSseTof  word  "debts"  in  Rev.  Stat! 
3598  (Lan.  5751)  and  in  Rev.  Stat.  2730 
(Lan.  4033)  not  synonymous — construc- 
tion of  statute.  ib 

Outstanding  checks  do  not  reduce 
amount  of  taxation  unless  bank  irrev- 
ocably committed  to  payee.  Check  not 
assignment    of    deposit   pro    tanto.      Ib. 

Bridge  used  solely  to  support  track 
of  railroad  Is  roadbed  and  taxable  as 
such.  Cincinnati,  N.  O.  &  T.  P.  Ry 
v.   Hynicka.  i$% 

Revised  Statute  2776  (Lan.  4118)  cre- 
ates no  exemptions  from  taxation  and 
Is  constitutional.  ib. 

Roadbed  and  other  realty  necessary 
to  daily  operation  of  road  made  per- 
sonalty and  value  distributed  propor- 
tionally for  taxation.  ib. 

Auditor  may  not  add  to  duplicate 
railroad  property  already  assessed,  on 
the  theory  that  it  is  property  locally 
taxable.  jb. 

Land  on  which  side  tracks  and 
switches  are  built  and  lots  bought  for 
the  purpose  of  making  connection  with 
another  road  are  right  of  way  for  tax- 
ation purposes.  ib. 

Where  land  was  deeded  for  money 
consideration  and  a  grantee  leases  by 
perpetual  lease  back  to  grantor  for  a 
rent  equal  to  the  legal  rate  of  inter- 
est on  the  money  paid  with  the  privi- 
lege of  repurchase  within  ten  years, 
the  transaction  Is  a  conditional  sale 
and  not  a  mortgage,  and  a  grantee  may 
enjoin  the  collection  of  taxes  upon  the 
money  paid  by  him  as  upon  a  mortgage 
loan.     Gibson  v.   Kraay.  218 

Where  a  county  treasurer  accepts 
personal  check  in  payment  of  taxes  and 
indorses  the  same  in  blank  to  a  bank, 
and  is  given  a  certificate  of  deposit, 
he  cannot,  upon  the  insolvency  of  the 
bank,  follow  the  check  or  the  money  of 
the  trust  fund.     Towson  v.  Cole.         2*2 

Contract  employing  tax  Inquisitor  un- 
der act  85  O.  L.  170  is  prospective  In 
operation.      State    v.    Lewis.  370 

Tax  collection  statutes  broadly  con- 
strued, ib. 

County  auditor  not  required  to  make 
examination  for  omitted  taxable  pron- 
erty.  ib. 

Effect  of  failure  to  demand  payment 
of  tax.     Leonard  v.  Bowland  f>5S 

The  monthly  average  amount  of 
money  invested  in  municipal  county  and 
township  bonds  not  required  to  be  listed 
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TAXATION— Continued, 
under  Rev.  Stat.  2737  (Lan.  4078),  Subd. 
16.     Whitely  v.  Arbogast.  569 

TELEGRAPHS  AND  TELEPHONES— 

Abutter  on  street  has  right  to  sub- 
soil, except  as  it  may  be  needed  for 
street  purposes;  and  the  use  of  such 
soil  to  construct  telephone  conduits  is 
a  new  servitude.  Burns  v.  Telephone 
Co.  731 

TENDER  OF   FARE— 
See  Carriers. 

TIME— 

Time   lost   by   Infant  and   diminished 
earning    capacity    not   proper    subjects 
for  instructions  in  action  by  the  infant 
^      Cincinnati  Trac.  Co.  v.  Wooley.  19 

Time  of  enforcement  of  stockholders' 
liability  governs  those  who  are  liable. 
Umsteatter  v.  Bank  Co.  30 

TOWNSHIPS— 

If  the  county  commissioners  have 
power  to  act  upon  a  petition  for  the  in- 
corporation of  a  village,  the  township 
trustees  are  without  power.  Schorr 
v.  Braun.  478 

TRADE-MARKS  AND  TRADE  NAMES— 
Misuse    of    trade    name    may   be    en- 
joined.    Prospect  Nat.  Mill  Co.  v.  Sites. 

328 
TRADE   SECRETS— 

Secret  process  or  formula  for  com- 
pound is  a  species  of  property — publica- 
tion by  one  whose  knowledge  arises 
from  breach  of  faith  by  employe  of 
owner  will  be  enjoined.  Holland  Stock 
Rem.   Co.   v.   Chemical  Co.  207 

Injunction  will  not  lie  to  restrain  use 
of  secret  process  where  uses  are  so  dis- 
similar as  not  to  deceive  one  using  or- 
dinary en  re.  lb. 

TRIAL— 

Rule  of  the  police  court  which  ex- 
cludes from  the  trial  of  accused  all 
except  certain  designated  officers  and 
persons  friends  r{  the  accused,  held  to 
deny  a  public  trial  under  the  guaranty 
of  Sec.  11.  Art.  8  of  the  constitution. 
Fields  v.  State.  16 

To  exclude  persors  from  serving  on 
a  jury  solely  on  aeeount  of  their  race  or 
color  Is  to  deny  the  equal  protection  of 
the  laws  contrary  to  the  fourteenth 
amendment  of  the  constitution  of  the 
United    States.  lb. 

Where.  In  a  triil  for  bigamy,  the 
court  ruled  that  the  allesred  fi  st  wife 
could  not  testify,  and  counsel  for  state 
in  argument  commented  en  the  ruling 
as  a  derision  as  to  the  validity  of  the 
sooond  marriage,  pnd  the  court  imme- 
diately corrected  the  error,  the  rights 
of  accused  were  not  thereby  prejudiced. 
State  v.   Bates.  301 

Tnder  general  denial  plaintiff  Is  lim- 
ited to  averments  in  petition.  Cincin- 
nati  &   C.    Trac.    Co.   v.   Burch.  739 

Hypothetical  questions  not  bad  be- 
cause of  unusual  length.  lb. 

Evidence  ruled  on  cross-examination 
brought  out  by  other  witnesses  saves 
from    error.     Volk    v.    Westerville.     776 

Not  error  to  send  pleadings  to  jury 
room.      Coffelder    v.    Gas    &    Elee.    Co. 

7So 


TRUSTS  AND  TRUSTEES— 

Cestui,  conveying  his  equitable  es- 
tate by  deed  to  take  effect  at  his  death 
and  confirming  the  same  by  will,  has 
exercised  his  power  of  appointment. 
Bates  v.  Coal  Co.  140 

Omission  of  word  "heirs"  or  to  name 
successors  not  fatal  to  trust  deed  giv- 
ing trustees  express  power  to  sell. 
Vaughan  v.  Zitscher.  184 

Testamentary  trustee  without  express 
discretionary  power  may  agree  on  con- 
struction of  will  if  in  good  faith,  on 
advice  of  council  and  for  the  Interests 
of  his  trust.    Poland  v.  Orphan  Asylum. 

234 

Where  a  county  treasurer  accepts  per- 
sonal check  in  payment  of  taxes  and 
indorses  the  same  in  blank  to  a  bank, 
and  is  given  a  certificate  of  deposit, 
he  cannot,  upon  the  Insolvency  of  the 
bank,  follow  the  check  or  the  money 
of  the  trust  fund.    Towson  v.  Cole.     282 

Indefinite  trust  left  to  be  executed  at 
discretibn  of  trustee  named  ceases  at 
death  of  nominee  and  legacy  lapses. 
King,  In  re.  403 

A  publication  to.  solicit  for  and  build 
up  a  religious  sect  is  part  of  society's 
property  and  held  in  trust  Storey  v. 
Knapp.  461 

Reasonable  attorney  fees  may  be  al- 
lowed as  costs  where  one  beneficiary  to 
a  trust  fund  recovers  for  benefit  of  all. 
Harris  v.  Harris.  599 

VALENTINE  ANTITRUST  LAW— 

See  also  Monopolies. 

Indictment  and  venue  passed  upon. 
State  v.  Delivery  Co.  515 

Under  the  antitrust  law.  Rev.  Stat. 
4427-1  (Lan.  7586)  et  sen*,  it  Is  an  of- 
fense to  form  a  combination  for  any 
of  the  purposes  specified,  independent 
of  any  overt  act.  State  v.  Ice  Mfg.  & 
Cold  Stor.  Co.  640 

VENDOR  AND  PURCH^ER— 

Innocent  purchaser  of  realty,  operated 
as  bucket  shop,  before  action  brought 
takes  premises  discharged  from  Heft  of 
judgment.     Penny  v.  Sanders.  34 

The  owner  of  realty  when  trying  to 
sell  it,  may  indulge  in  "seller's  praise" 
even  to  the  point  of  wilful  falsehood; 
but  an  outsider  does  not  have  the  same 
privilege,  and  when  he  makes  a  false 
statement  about  the  property  he  miy 
be  liable  to  the  vendee  in  an  action  for 
deceit.     State  v.    Dclle.  307 

A  purchaser  of  land  on  a  land  eon- 
tract  providing  for  the  payment  of  the 
eonslderatlon,  in  Installments,  having 
defaulted  in  his  payments,  and  the 
vendor  given  notice  to  quit  the  prem- 
*  isos  Is  not  liable  to  the  vendor  for  rent 
for  the  period  between  the  notice  to 
quit  and  the  time  purehaser  nctuallv 
left  the  premises;  the  relation  of  land- 
lord and  tenant  does  not  exist  between 
them.     Gell  v.  Lehr.  347 

VENUE— 

Pee  Change  of  Venue. 

No  provision  for  change  of  vonu*» 
from  mayor's  couf t  in  trial  for  viol  *  - 
tion  of  Beal  law.     Garrison  v.  State.  159 

The  venue  of  an  indictment  for  a-i 
offers^  under  Sec.  1  of  the  Valentino 
antitrust    act    (Lan.    Rev.     Stat.     758*: 
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B.  4427-1)  la  the  county  where  the  mem- 
bers of  the  illegal  combination  reside 
or  exist,  without  reference  to  where 
the  trust  Itself  as  an  entity  exists  or 
does  business.     State   v.    Delivery  Co. 

515 
In  a  prosecution  for  unlawfully  keep- 
ing a  place  where  intoxicants  are  sold, 
mayor's  overruling  motion  for  change 
of  venue  proper  where  no  other  officer 
was  authorized  to  try  case.  Volk  v. 
Westerville.  776 

VERDICT— 

Verdict  of  Jury  will  not  be  disturbed 
unless  clearly  wrong.  Cincinnati  Trac. 
Co.   v.   Wooley.  19 

Judgment  need  not  follow  immedi- 
ately in  criminal  case  before  mayor. 
Garrison  v.   State.  159 

A  verdict  of  $1,500  to  a  seamstress 
permanently  incapacitated  for  work,  is 
not  excessive.  Coffelder  v.  Gas  &  Elec. 
Co.  785 


WAGES— 

Liability  for  debts. 


See  Exemptions. 

WATERS  AND  WATER  COURSES— 
Breach   of   contract   to   supply   water 
may  be  enjoined.    Wells  v.  White.    351 

WILLS— 

Statutory  liability  for  stock  of  insol- 
vent corporation  not  specifically  men- 
tioned in  will  coming  into  hands  of 
executor  as  a  liability  but  not  ac- 
cepted by  him  as  sole  devisee  cannot 
be  enforced.  Roebllng  Sons  Co.  v.  Coal 
&  Iron  Co.  8 

Testamentary  trustee  without  ex- 
press discretionary  power  may  agree 
on  construction  of  will  if  in  good  faith, 
on  advice  of  council  and  for  the  inter- 
ests of  his  trust.  Poland  v.  Orphan 
Asylum.  234 

Provision  of  will  giving  absolute  es- 
tate to  devisee  followed  by  a  clause 
giving  the  same  to  another  "after  the 
death"  of  the  first  devisee  gives  life 
estate  to  such  devisee.  lb. 

Indefinite  trust  left  to  be  executed 
at  discretion  of  trustee  named  ceases 
at  death  of  nominee  and  legacy  lapses. 
King,    In    re.  403 

Crossing  out  a  clause  in  a  will  by 
testator,  does  not  revoke.  Porterfleld 
v.  Porterfleld.  44S 

The  saving  clause  of  statute  of  wills 
relates  to  blood  relations.  lb. 

Statute  to  prevent  failure  of  devisee 
applies  to  nephews  and  nieces.  lb. 

Where  a  husband,  who  has  posses- 
sion and  control  of  his  wife's  separate 
estate,  provides  for  her  in  his  will,  and 
she  elects  to  take  under  the  will,  she 
is   not  thereby   barred  from   asserting 


her  claim  to  her  separate  estate, 
the  election  to  take  under  the  wii 
not  as  creditor,  but  as  widow,  and 
fects  only  her  Interest  in  the  husba 
property.     McLean  v.  Miller. 

WITNESSES— 

Bankrupt    is   not   competent    to 
tify  in  action  on  negotiable  instrun 
by  his   trustee   against   decedent   si 
er's   administrator.     Conett   v.    Squ 

Hypothetical    questions   not   bad 
cause    of    unusual    length.      Clnclni 
&   C.   Trac.   Co.   v.    Burch. 

Party   calling  a   witness   cannot 
peach   his   testimony   by   showing    t 
given  on  a  former  trial.     Hall  v.  R 
way. 

WORDS  AND  PHRASES— 
See   also    Maxims. 
• 'Officer"   as  used  in  Rev.  Stat.   6 
(Lan.   10449)   defined.      State  v.  Fal 

Use  of  word  "debts"  in  Rev.  SI 
3598  (Lan.  5751)  and  in  Rev.  Stat.  2 
(Lan.  4033)  not  synonymous — constr 
tion  of  statute.  Hynlcka  v.  Insurai 
Co. 

Omission  of  word  "heirs"  or  to  na 
successors  not  fatal  to  trust  deed  g 
ing  trustees  express  power  to  se 
Vaughan  v.  Zltscher. 

Small  streams  tributary  to  the  mi 
streams,  the  improvement  of  which 
petitioned  for,  are  within  the  mean! 
of  the  terms  "lateral,  spur  or  bran 
ditch"  in  Rev.  Stat  4448  (Lan.  762 
providing  for  the  petition  for  ditch  ii 
provements.      Anderson    v.    Hlcksvil 

Negligence  is  the  violation  or  omi 
sion    of    some    legal    duty.      Dougher   \ 
v.  Traction  Co.  S  : 

Where  a  word  which  has  two  si 
nifications  is  used  in  a  statute,  it  shot 
ordinarily  receive  that  meaning  whi 
is  generally  given  to  it.    State  v.  Bovt 

6   ! 

Use  of  word  "trainmen"  in  a  charj  i 
not  reversible  error  as  being  conf  usin 
where  the  reasonable  interpretati< 
does  not  confine  its  meaning  to  the  ei 
ginemen  as  distinct  from  the  brak 
men  and  conductor.     Hall  v.   Railwa 

8(  ! 
WORK   AND   LABOR— 

Portions  of  wages  paid  by  debtor  1 
wife  to  pay  off  mortgage  on  home  rei 
der  property  as  to  which  exempt.  Lync 
v.  Rodebaugh.  i 

Order  given  against  wages  coverlw 
period  greater  than  thirty  days  no  b;i  i 
to  attachment  for  necessaries  as  asm  in* 
wages  earned  afterward.  King  v.  Low 
is.  3-J ! 
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